
 

 

REED SMITH LLP 
Michael J. Venditto 
Chrystal A. Puleo  
599 Lexington Avenue, 22nd Floor 
New York, NY 10038 
Telephone:  (212) 521-5400 
Facsimile:  (302) 521-5450 
mvenditto@reedsmith.com 
cpuleo@reedsmith.com  
 
Attorneys for General Electric Capital 
Corporation  
 

Objection Deadline: October 22, 2012 at 4 pm 
Hearing Date:  To Be Determined 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK  

In re 
 
PATRIOT COAL CORPORATION, et al.,1 
 

Debtors.
 

 
 

 

 
Chapter 11  Case No. 12-12900 (SCC) 
Jointly Administered 
 
Re: D.I. 1366  

 

OBJECTION OF GENERAL ELECTRIC CAPITAL CORPORATION TO  
DEBTORS’ AMENDED FOURTH OMNIBUS NOTICE OF REJECTION OF CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES AND  
THE ABANDONMENT OF EXPENDABLE PROPERTY 

 
General Electric Capital Corporation (“GE Capital”), by and through its undersigned 

counsel, objects to the Amended Fourth Omnibus Notice of Rejection of Certain Executory 

Contracts and Unexpired Leases and the Abandonment of Expendable Property as Listed on 

Schedule “A”  [D. I. 1366] (the “4th Rejection Notice”) filed by the above-referenced Debtors, 

and in support thereof, state as follows: 

                                                 
1 The Debtors are the entities listed on Schedule 1 attached to the Debtors’ Motion for Approval of 

Procedures for the Rejection of Executory Contracts and Unexpired Leases and for the Abandonment of 
Personal Property [D.I. 136]. 
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PRELIMINARY STATEMENT 

1. GE Capital leases a variety of equipment to Patriot Leasing Company LLC 

(“Patriot Leasing”) pursuant to three (3) master lease agreements (collectively, the “GE Leases”). 

2. By the 4th Rejection Notice, the Debtors once again improperly seek to reject and 

abandon individual pieces of equipment under one of the GE Leases without rejecting the 

applicable master lease.2  This “cherry picking” is impermissible as a matter of law.   

3.  GE Capital further objects to suggestions made in the Rejection Notice that the 

Debtors should be excused from their statutory obligation to timely perform all post-petition 

obligations under the GE Leases, including, but not limited to, the obligation to prepare and 

return equipment in accordance with the express terms of the GE Leases. 

4.  In addition, GE Capital objects to the adequacy of the Rejection Notice since it 

fails to provide adequate and sufficient information to enable GE Capital to (i) understand what 

action the Debtors propose to take or (ii) identify the Lease Schedules that would be affected by 

the proposed modification of the Lease.  

5. GE Capital, therefore, objects to the Rejection Notice and respectfully requests 

that the Debtors be directed to comply with their obligations under Section 365(d)(5) of the 

Bankruptcy Code to timely perform all obligations arising under the GE Leases since the 

commencement of these cases. 

                                                 
2  This is the second occasion on which the Debtors have attempted to selectively modify, rather than accept 

or reject, its equipment lease with GE Capital.  On August 31, 2012, the Debtors served the First Omnibus 
Notice of Rejection of Certain Executory Contracts and Unexpired Leases and the Abandonment of 
Expendable Property as Listed on Schedule “A”  [D. I. 501] (the “1st Rejection Notice”).  Although GE 
Capital objected to that attempt to reject individual pieces of equipment under one of the GE Leases, the 
Debtors have not yet scheduled the objection for a hearing as provided by the August 16, 2012 Order 
Establishing Procedures for the Rejection of Executory Contracts and Unexpired Leases and For the 
Abandonment of Personal Property [D.I. 370], ¶ 8 at 8-9. 
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FACTUAL BACKGROUND 

6.  GE Capital is the lessor of equipment to Patriot Leasing pursuant to three 

equipment leases, only one of which is referenced in the 4th Rejection Notice.   

7.  By a Master Lease Agreement, dated August 25, 2008, by and between GE 

Capital, as lessor, and Patriot Leasing, as lessee, and the associated equipment schedules3 (the 

“2008 Master Lease”), Patriot Leasing leased the equipment (the “Leased Equipment”) that is 

identified on 23 equipment schedules (the “Lease Schedules”).  A copy of the 2008 Master Lease 

is annexed as Exhibit “A”.   

8.  The payment and performance of all of Patriot Leasing’s obligations under the 

2008 Master Lease are absolutely and unconditionally guaranteed by Patriot Coal Corporation. 

9.  On July 9, 2012 (the “Petition Date”), Patriot Leasing and the other Debtors each 

filed voluntary petitions for relief under chapter 11 of title 11 of the United States Code 

(“Bankruptcy Code”).  Since the Petition Date, the Debtors have continued to operate their 

business and manage their property as debtors-in-possession pursuant to §§ 1107(a) and 1108 of 

the Bankruptcy Code.  

10.  On October 12, 2012, the Debtors filed the 4th Rejection Notice, pursuant 

to which they purport to reject only five items of the Leased Equipment, which appear on four of 

the Lease Schedules to the 2008 Master Lease.4 

                                                 
3  Equipment Schedule Nos. 003, 004, 005, 006, 007, 009, 011, 014, 016, 018, 8471182-001, 8471182-002, 

8471182-003, 8471182-004, 8471182-005, 8471182-006, 8471182-007, 8471182-008, 8471182-009, 
8471182-010, 8471182-011, 8471182-012 and 8471182-013 are incorporated into and collectively 
constitute the “2008 Master Lease.” 

4  One item of the affected equipment is the sole item covered by Schedule No. 004 of the 2008 Master Lease 
and the four remaining pieces of equipment are among the Leased Equipment appearing on three other 
schedules: 8471182-001, 8471182-009, and 8471182-011. 
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ARGUMENT 

11. The Debtors cannot reject individual schedules of the 2008 Master Lease nor can 

they choose to reject individual items of equipment from specific equipment schedules.   

12. The Debtors undoubtedly recognize that what they seek to accomplish is not 

sanctioned by the Bankruptcy Code.  If they did not, they are certainly aware that GE Capital 

objects to the selective cherry-picking of the GE Leases.  After the Debtors served their 1st 

Rejection Notice, on September 10, 2012, GE Capital served and filed the Objection of General 

Electric Capital Corporation to Debtors’ Notice of Rejection of Certain Executory Contracts and 

Unexpired Leases and the Abandonment of Expendable Property [D.I. 543] (the “1st Objection”), 

in which GE Capital argued that the “Debtors cannot reject individual schedules from a fully 

integrated lease nor can they choose to reject individual items of equipment.”  1st Objection, ¶ 10 

at 3. 

13. Nevertheless, the 4th Rejection Notice attempts to selectively eliminate individual 

items of the Leased Equipment, thereby modifying the 2008 Master Lease5.   However, the 4th 

Rejection Notice attempts to disguise and obfuscate, rather than provide actual notice.  For 

example, the Rejection Notice identifies GE Capital’s equipment as “Expendable Property” 

which “shall be abandoned pursuant to section 554(a) of the Bankruptcy Code,” [Compare, D.I. 

1366 at 2, with D.I. 1366 at 4].  However, GE Capital’s equipment is not property of the estate, 

so section 554(a) is inapplicable.  Of course, section 365(a) is also inapplicable since the Debtors 

                                                 
5  The Rejection Notice disingenuously states that “the Contracts and Leases listed on the attached Schedule A 

shall be rejected pursuant to section 365(a) of the Bankruptcy Code ….”  [D.I. 1202 at 2].  However, tucked 
away in a footnote to Schedule A, which is annexed to the Notice, the Debtors express a different intention: 
“The Leases are being rejected pursuant to this Notice only to the extent of the lease of Expendable Property 
specified in this Schedule A, and any Leases between the Debtors and any Counterparty or Lessor are 
otherwise unaffected by this Notice.”  See, D.I. 1366, Schedule A, note 3 at 4. 
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state that they are not seeking to reject the 2008 Master Lease. 

14. Even if the Bankruptcy Code permitted cherry-picking, the Rejection Notice fails 

to adequately identify the Lease Schedules that would be affected by the proposed modification 

of the 2008 Master Lease.  GE Capital has been left to speculate about what action the Debtors 

propose to take regarding the 2008 Master Lease. 

15. Under Section 365 of the Bankruptcy Code a Debtor may assume or reject an 

executory contract or unexpired lease. See 11 U.S.C. § 365(a).  However, in order for a 

contract to be assumed or rejected, the contract must be assumed or rejected “in its entirety.” 

In re Adelphia Bus. Solutions, Inc., 322 B.R. 51, 54 (Bankr. S.D.N.Y. 2005); see also 

Rockland Ctr. Assocs. v. TSW Stores of Nanuet, Inc. (In re TSW Stores of Nanuet, Inc.), 34 

B.R. 299, 304 (Bankr. S.D.N.Y. 1983) (“It is settled law that a trustee or a debtor in possession 

‘takes the contracts of the debtor subject to their terms and conditions.  Contracts adopted by 

him are assumed cum onere.’”).  As such, the Debtor must assume both the benefits and the 

burdens of the contract.  See AGV Prods, Inc. v. Metro-Goldwyn-Mayer, Inc., 115 F.Supp.2d 

378, 390-91 (S.D.N.Y. 2000) (“[i]f an executory contract is assumed, it is said to be assumed 

cum onere, with all of its benefits and burdens.”); In re Kopel, 232 B.R. 57, 63 (Bankr. 

E.D.N.Y. 1999).   

If the debtor decides to assume a lease, however, it must generally assume 
all the terms of the lease and may not pick and choose only favorable 
terms to be assumed. “The [debtor] may not blow hot and cold. If he 
accepts the contract he accepts it cum onere.  If he receives the benefits he 
must adopt the burdens.  He cannot accept one and reject the other.” 

 In re Buffets Holdings, Inc., 387 B.R. 115, 119 (Bankr. D. Del. 2008) (quoting In re Italian 

Cook Oil Corp., 190 F.2d 994, 997 (3d Cir. 1951).  

16. Here, the Debtors’ impropriety is two-fold.  First, the Debtors are attempting to 

sever one of the Lease Schedules from the 2008 Master Lease, when the parties intended the 

12-12900-scc    Doc 1372    Filed 10/17/12    Entered 10/17/12 10:49:28    Main Document 
     Pg 5 of 9



 

- 6 - 

Lease Schedules and the 2008 Master Lease to be a single integrated agreement.   

17. Second, the Debtors are attempting to sever individual pieces of equipment from 

three of the Lease Schedules to the 2008 Master Lease.  

18. The Debtors cannot use § 365 as a vehicle to restructure the 2008 Master Lease, 

by rejecting certain schedules and/or units of equipment while reaping the benefits of the 2007 

Master Lease by retaining other schedules and/or units.  Pieco, Inc. v. Atlantic Computer Sys., 

Inc. (In re Atlantic Computer Sys., Inc.), 173 B.R. 844, 849 (S.D.N.Y. 1994) (the debtor could 

not reject six “flexleases” while assuming their corresponding equipment schedules as each 

individual “flexlease” and corresponding schedule constituted an indivisible contract).  Each 

schedule and unit of equipment is inextricably woven into the 2008 Master Lease.  If the Debtors 

were able to reject certain schedules and/or units and assume others, GE Capital would not 

receive the full benefit of its bargain in entering into this lease transaction.   

19. GE Capital unequivocally objects to the Rejection Notice, and respectfully 

requests that this Court deny the proposed modification of the 2008 Master Lease that is 

attempted by the Rejection Notice. 

20. Until the 2008 Master Lease has been rejected and the equipment has been 

returned in accordance with the requirements of the 2008 Master Lease, the Debtors are required 

to make timely rent payments and perform all other obligations arising under the 2008 Master 

Lease.6  See 11 U.S.C. §365(d)(5) (“The trustee shall timely perform all of the obligations of the 

debtor . . . first arising from or after 60 days after the order for relief in a case under chapter 11 . . 

. under an unexpired lease of personal property . . . until such lease is assumed or rejected 
                                                 
6 GE Capital is entitled to the allowance and payment of an administrative claim for payments due under 

each of the GE Leases.  See In re Russell Cave Co., 247 B.R. 656 (Bankr. E.D. Ky. 2000) (a debtor does 
not get a 60 day “free” period to use leased property). 

12-12900-scc    Doc 1372    Filed 10/17/12    Entered 10/17/12 10:49:28    Main Document 
     Pg 6 of 9



 

- 7 - 

notwithstanding section 503(b)(1) . . . . ”).   

21. Therefore, GE Capital also objects to the proposed modification of the 2008 

Master Lease to the extent the Debtors are attempting to abrogate the statutory requirement that, 

as debtors-in-possession, they must timely perform all obligations arising since the Petition Date, 

including the obligation to prepare and return equipment in accordance with the express terms of 

the 2008 Master Lease, if and when it is terminated or rejected. 

 WHEREFORE, GE objects to the Rejection Notice and respectfully requests that the 

proposed modification of the 2008 Master Lease that is set forth in the Rejection Notice be 

denied. 

Dated:  October 17, 2012    REED SMITH LLP 
  New York, New York   
      By:   /s/ Michael J. Venditto   
  Michael J. Venditto 
  Chrystal A. Puleo  
  599 Lexington Avenue, 22nd Floor 
  New York, NY 10038 
  Telephone:  (212) 521-5400 
  Facsimile:  (302) 521-5450 
 
 Attorneys for General Electric Capital 

Corporation  
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK  
 

In re 
 
PATRIOT COAL CORPORATION, et al.,1 
 
                                       Debtors. 
 

  
Chapter 11  Case No. 12-12900 (SCC) 
Jointly Administered 
 
RE: D.I. 1366 

 
CERTIFICATE OF SERVICE 

 
 I, Chrystal A. Puleo, hereby certify that on October [  ] , 2012, I caused a true and 

correct copy of the OBJECTION OF GENERAL ELECTRIC CAPITAL CORPORATION 

TO DEBTORS’ AMENDED FOURTH OMNIBUS NOTICE OF REJECTION OF 

CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES AND THE 

ABANDONMENT OF EXPENDABLE PROPERTY to be served upon the addressees on the 

attached service list in the manner indicated. 

 
      By:   /s/ Chrystal A. Puleo    
                

                                                 
1 The Debtors are the entities listed on Schedule 1 attached to the Debtors’ Motion for Approval of 

Procedures for the Rejection of Executory Contracts and Unexpired Leases and for the Abandonment of 
Personal Property [D.I. No. 136]. 
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SERVICE LIST 
 
VIA FIRST CLASS MAIL 
U.S. Trustee  
Attn: Elisabetta G. Gasparini and Paul J. 
Schwartzberg 
33 Whitehall Street, 21st Floor 
New York, New York 1004 
 

VIA E-MAIL & FIRST CLASS MAIL 
Davis Polk & Wardwell LLP 
Attn: Marshall S. Huebner and Brian M. 
Resnick 
450 Lexington Avenue 
New York, New York 10017  
 

VIA FIRST CLASS MAIL 
Weil Gotshal & Manges LLP 
Attn: Marcia Goldstein and Joseph Smolinsky 
767 Fifth Avenue 
New York, New York 10153  

VIA FIRST CLASS MAIL 
Willkie Farr & Gallagher LLP 
Attn: Margot B. Scholnholtz and Ana Alfonso 
787 Seventh Avenue 
New York, New York 10019 

VIA FIRST CLASS MAIL 
Kramer Levin Naftalis & Frankel LLP  
Attn: Adam C. Rogoff, Esq. and Gregory 
Plotko, Esq.  
1177 Avenue of Americas  
New York, New York 10036  
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