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Hearing Date: To Be Determined

ZEICHNER ELLMAN & KRAUSE LLP
575 Lexington Avenue

New York, New York 10022

Telephone: (212) 223-0400

Facsimile: (212) 753-0396

Michael S. Davis

Bryan D. Leinbach

Attorneys for Rudd Equipment Company

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11 Cases
Case No. 12-12900 (SCC)
PATRIOT COAL CORPORATION,, et al.,

Debtors. (Jointly Administered)

RUDD EQUIPMENT COMPANY’S MOTION FOR ENTRY OF AN
ORDER COMPELLING DEBTORS PATRIOT COAL CORPORATION
AND GRAND EAGLE MINING, LLC TO ASSUME OR
REJECT EXECUTORY CONTRACT PURSUANT TO 11 U.S.C. § 365
AND/OR LIFTING THE AUTOMATIC STAY TO COMPEL
DEBTORS TO TURNOVER LEASED EQUIPMENT

Rudd Equipment Company (“Rudd”) by and through its undersigned

counsel, respectfully represents:

REQUESTED RELIEF

By this motion, Rudd seeks entry of an Order: (i) compelling debtors

Patriot Coal Corporation and Grand Eagle Mining, LLC to assume or reject executory
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contracts pursuant to 11 U.S.C. § 365; and/or (ii) lifting the automatic stay to compel the

aforementioned debtors to turnover equipment that Rudd rented to them.

JURISDICTION

1. This Court has jurisdiction to consider this Motion pursuant to
28 U.S.C. §§ 157 and 1334. Consideration of this Motion is a “core” proceeding pursuant

to 28 U.S.C. § 157(d).

BACKGROUND

2. On July 9, 2012 (the “Petition Date”), debtor Patriot Coal
Corporation (“Pafriot”) and certain affiliates (collectively, the “Debtors”) filed their
respective voluntary petitions for relief under chapter 11 of title 11 of the United States
Code (the “Bankruptcy Code™) in this Court. The Debtors continue to operate their
respective businesses and manage their respective assets as debtors-in-possession pursuant

to sections 1107 and 1108 of the Bankruptcy Code.

3. The Debtors’ cases are being jointly administered by the Court

pursuant to this Court’s Joint Administration Order dated July 10, 2012 [Docket No. 30].

4. Rudd, Patriot and debtor Grand Eagle Mining, LLC (“Grand
Eagle”) are parties to two Rudd Equipment Company — Rental Agreements dated
September 2011 (the “Equipment Contracts”). See Certification of Corey Niemeier

(“Niemeier Cert.”) ] 2 and attached Exs. A and B.
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S. Pursuant to the Equipment Contracts, Rudd rented two Euclid-
Hitachi Rigid Haulers (Serial Nos. 8R6BAN001011 and 8R6BAN001013) (the
“Equipment”)’ to Patriot and Grand Eagle for a minimum rental term of six months
commencing on September 12, 2011 and an indefinite maximum rental period. See
Niemeier Cert. I3 and Ex. A, §3; Ex.B, §3. Under the terms of the Equipment
Contracts, Patriot and Grand Eagle are obligated to make monthly payments to Rudd of
$78,000. for the continued use of the Equipment (one $39,000. payment under each

Equipment Contract). See id.

6. Pursuant to the terms of the Equipment Contracts, Patriot or Grand
Eagle’s violation of any of the Contracts’ provisions constitutes an Event of Default,
including without limitation any failure to make the monthly payments of $78,000. to

Rudd. See Niemeier Cert. § 4 and Ex. A, § 10; Ex. B, § 10.

7. The Equipment Contracts further provide, among other things, that
upon the occurrence of an Event of Default, Rudd may enter Patriot and Grand Eagle’s
premises and take possession of the Equipment without notice to Patriot and Grand Eagle.
See Niemeier Cert. 15 and Ex. A, § 10; Ex. B, § 10. Moreover, the Equipment Contracts
provide that Patriot and Grand Eagle shall be liable for all costs associated with the return

of the Equipment. See Niemeier Cert. § 5 and Ex. A, § 10; Ex. B, § 10.

8. Patriot and Grand Eagle defaulted on their obligations under the

Equipment Contracts by failing to make the required monthly payments under each

Rudd is the owner of the Equipment. See Niemeier Cert. § 2.
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contract in May 2012 (the “Default Date™). See Niemeier Cert. § 6. On the Petition Date,
Patriot and Grand Eagle were indebted to Rudd for four (4) delinquent monthly-payments

(two (2) payments under each Equipment Contract) totaling $156,000. See id.

9. Notwithstanding Patriot and Grand Eagle’s defaults under the
Equipment Contracts, Patriot and Grand Eagle continue to possess the Equipment. See

Niemeier Cert. § 7.

10.  For the reasons set forth below, Patriot and Grand Eagle should not
be allowed continued use of the Equipment, unless and until the Equipment Contracts are

assumed by Patriot and Grand Eagle pursuant to section 365(a) of the Bankruptcy Code.

DISCUSSION

A. This Court Should Establish a Deadline for Patriot and
Grand Eagle to Assume or Reject the Equipment Contracts

11.  Section 365(a) of the Bankruptcy Code provides that a debtor,
“subject to the court’s approval, may assume or reject any unexpired lease of the debtor.”

11 US.C. § 365(a).

12. Section 365(d)(2) of the Bankruptcy Code provides that upon
request of any party to an executory contract or unexpired lease, the court may order the
debtor to determine within a specified period of time to assume or reject such contract or
lease. 11 U.S.C. § 365(d)(2). What constitutes a reasonable time is left to the Bankruptcy

Court’s discretion in light of the circumstances of each case. Theatre Holding Corp. v.

Mauro, 681 F.2d 102, 105 (2d Cir. 1982). See, e.g., In re Merchants Plaza, Inc., 35 B.R.




12-12900-scc Doc 1646 Filed 11/29/12 Entered 11/29/12 17:19:32 Main Document
Pg 5 of 10

888, 894 (Bankr. D. Tenn. 1983) (15 days); In re Will, 33 B.R. 843, 843 (Bankr. M.D. Fla.

1983) (30 days).

13.  The purpose of section 365(d)(2) of the Bankruptcy Code is to
“prevent parties in contractual or lease relationships with the debtor from being left in
doubt concerning their status vis-a-vis the estate.” See H.R. REP. No. 95-595, 95th Cong.

- st Sess. 348-49 (1977).

14. In exercising its discretion and determining what constitutes
reasonable time within which the debtor should act, a court should consider several factors,
including: (i) the nature of the interests at stake, (ii) the balance of harm to the litigants,

| (iii) the good to be achieved, (iv) the safeguards afforded the parties, and (v) “whether the
action to be taken is so in derogation of Congress” scheme that the court may be said to be

arbitrary.” Matter of Dunes Casino Hotel, 63 B.R. 939, 949 (D.N.J. 1986) (quoting In re

GHR Energy Corp., 41 B.R. 668, 676 (Bankr. D. Mass. 1984) and In re Midtown Skating

Corp., 3 B.R. 194, 198 (Bankr. S.D.N.Y. 1980)). See also In re Mayer Pollock Steel

Corp., 157 B.R. 952, 965 (Bankr. E.D. Pa. 1993); In re Lionel Corp., 23 B.R. 224, 225
(Bankr. S.D.N.Y. 1982) (in fixing a date for the assumption or rejection of a lease after the
expiration of a reasonable time, a court must review the particular circumstances before it).
Application of each of the foregoing factors to the instant case militates in favor of

granting Rudd’s Motion.
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1. Nature of the Interests

15.  Rudd is the owner of the Equipment. The Equipment Contracts
provide for Debtors Patriot and Grand Eagle continued rental of the Equipment, provided
.that they make the required monthly payments. As Debtors Patriot and Grand Eagle are
now in breach of Equipment Contracts because of their failure to make pre-petition
contractual monthly payments, their continued possession and use of the Equipment is
wrongful. Indeed, under the Equipment Contracts, Rudd is entitled to seek return of the

Equipment immediately.

2. Balance of Harm to Litigants

16.  Patriot and Grand Eagle are currently in default of their obligations
because they failed to make pre-petition monthly payments under the Equipment
Contracts. Because of these material defaults, they no longer have a contractual right to
possess or use the Equipment. Thus, Patriot and Grand Eagle are not harmed if the Court
compelled them to decide whether to assume or reject the Equipment Contracts.
Conversely, Rudd continues to be harmed every month that Patriot and Grand Eagle
possess and use the Equipment without payment. Indeed, as Patriot and Grand Eagle
continue to wrongfully possess the equipment, Rudd is unable to now market the

Equipment to other customers who would pay for use of the Equipment.

3. Safeguards Afforded the Parties

17. At present, Debtors Patriot and Grand Eagle have provided no

safeguards to Rudd to assure payment for their continued post-petition use of the
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Equipment. In addition, Patriot and Grand Eagle have not acknowledged whether they
intend to assume or reject the Equipment Contracts. Moreover, Patriot and Grand Eagle
have given Rudd no indication of whether or not they intend to return the Equipment to
Rudd. Indeed, acqording to local news reports (see Niemeier Cert., Ex. C), debtors plan to
close the mining facility where the Equipment is located. With the impending closure of
this facility, Rudd has a specific concern that the Debtors may not properly maintain and

preserve the Equipment until Rudd is able to recover it, with this Court’s permission.

18. For each of the above-mentioned reasons, the Court should enter an
Order establishing a deadline by which Patriot and Grand Eagle must assume or reject the

Equipment Contracts.

B. The Automatic Stay Should Be Lifted If the Equipment
Contracts Are Not Deemed to Be Executory Contracts

19.  Section 362(d)(1) of the Bankruptcy Code provides in pertinent
part that the Court shall grant relief from the stay imposed by Section 362(a) “for cause.”
The determination of whether cause exists to permit a movant to proceed with a prior
action is left to the court’s discretion and is to be made based on the facts of the case.

Laguna Assocs. Ltd v. Aetna Cas. & Sur. Co., 30 F.3d 734, 737 (6th Cir. 1994). The party

opposing relief from the stay bears the burden of proof on all issues except for the debtor’s

equity in property. 11 U.S.C. § 362(g).

20. In determining whether cause exists, most courts “balance the
hardship to the creditor, if he is not allowed to proceed with his lawsuit, against potential

prejudice to the debtor, debtor’s estate and other creditors.” In re R.J. Groover Constr.,
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LLC, 411 B.R. 460, 463-64 (Bankr. N.D. Ga. 2008). In carrying out this balancing test,

courts have considered numerous factors, including:

o Whether relief would result in a partial or complete resolution of
the issues;
. The lack of any connection with or interference with the

bankruptcy case; and

e - The impact of the stay on the parties and the balance of harms.

In re New York Medical Group, P.C., 265 B.R. 408, 413 (Bankr. S.D.N.Y. 2001)2; see

also Sonnax Industries Inc. v. Tri Component Production Corp. (In re Sonnax Industries,

Inc.), 907 F.2d 1280, 1286 (2d Cir. 1990); Goya Foods. Inc. v. Unanue-Casal, (In re

Unanue-Casal), 159 B.R. 90, 96 (D.P.R. 1993) aff’d 23 F.3d 395 (Ist Cir. 1994); In re

Busch, 294 B.R. 137, 141 n.4 (10th Cir. B.A.P. 2003); In re Curtis, 40 B.R. 795, 799-800
(Bankr. D. Utah 1984). Instead of giving equal weight to each factor, courts instead
consider those factors that are relevant to a particular case. In re Mazzeo, 167 F.3d 139,
143 (2d Cir. 1999). Here, if the Equipment Contracts are not deemed to be executory
contracts, the Court should lift the automatic stay based upon several of the above-

mentioned factors.

1. Lifting the Automatic Stay Would Resolve All Issues

21.  Under the Equipment Contracts, upon default Rudd has the right to
enter Patriot and Grand Eagle’s premises and take possession of the Equipment without

notice to Patriot and Grand Eagle. If the automatic stay were lifted and Rudd repossessed

2 The additional factors listed in New York Medical Group are not listed, as they are inapplicable.
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the Equipment, then all issues between Rudd and Patriot and Grand Eagle would be
resolved, with the exception of resolving Rudd’s proofs of claim, and payment of any
remaining unpaid post-petition invoices.

2. Lifting the Automatic Stay Would Not
Interfere with the Debtors Bankruptcy Cases

22.  Rudd only seeks the return of the Equipment pursuant to the
Equipment Contracts. The Equipment is not rare or unique. As such, Debtors Patriot and
Grand Eagle should be able to rent haulers to replace the Equipment will little or no affect
upon the Debtors’ continued operations. Moreover, as the Debtors apparently plan to close
.the mining facility where the Debtors use the Equipment (see 17 above), it is likely that
the Debtors will not need to rent haulers to replace Rudd’s Equipment. Thus, lifting the
automatic stay and compelling Patriot and Grand Eagle to turn-over the equipment would

not interfere with the Debtors’ bankruptcy cases.

3. A Balancing of the Harms Favors Lifting the Automatic Stay

23.  As set forth above, if Patriot and Grand Eagle were compelled to
return the Equipmént to Rudd, the Debtors would be able to rent other haulers from
banother company. Thus, there would be little or no harm to Debtors, if Rudd’s motion to
lift the automatic stay were granted and Patriot and Grand Eagle were compelled to turn-
over the Equipment. Indeed, as the Debtors apparently plan to close the mining facility
where the Debtors‘ use the Equipment, it is likely the Debtors will not need to rent
replacement haulers. Conversely, Rudd continues to be harmed each month that Debtors

continue to possess and use the Equipment without payment.
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24,  For each of the above-mentioned reasons, if the Equipment
Contracts are not deemed to be executory contracts, this Court should lift the automatic

stay and compel Debtors Patriot and Grand Eagle to turn-over the Equipment.

NO PRIOR REQUEST

25.  No prior request has been made for the relief requested herein.

WHEREFORE, Rudd respectfully requests that the Court: (i) enter the
proposed Order (attached as Exhibit 1) establishing a deadline by which Patriot and Grand
Eagle must assume or reject the Equipment Contracts; or (ii) if the Equipment Contracts

“are not deemed to be executory contracts, to enter an Order lifting the automatic stay and
compelling Debtors to return the Equipment to Rudd; and (i) granting such other, further

and different relief as the Court may deem just in this matter.

Dated: New York, New York
November 29, 2012
ZEICHNER ELLMAN & KRAUSE LLP

By; Mz M
ic%& Davis
Brydn D. Leinbach
575 Lexington Avenue
New York, New York 10022
(212) 223-0400

mdavis@zeklaw.com
bleinbach@zeklaw.com

Attorneys for Rudd Equipment Company

#687617v2/BDL/11207.001
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ZEICHNER ELLMAN & KRAUSE LLP
575 Lexington Avenue

New York, New York 10022

Telephone: (212) 223-0400

Facsimile: (212) 753-0396

Michael S. Davis

Bryan D. Leinbach

Attorneys for Rudd Equipment Company

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre: Chapter 11 Cases
Case No. 12-12900 (SCC)
PATRIOT COAL CORPORATION., et al.,

Debtors. (Jointly Administered)

CERTIFICATION OF COREY NIEMEIER IN SUPPORT OF
RUDD EQUIPMENT COMPANY’S MOTION FOR ENTRY OF AN
ORDER COMPELLING DEBTORS PATRIOT COAL CORPORATION
AND GRAND EAGLE MINING, LLC TO ASSUME OR
REJECT EXECUTORY CONTRACT PURSUANT TO 11 U.S.C. § 365
AND/OR LIFTING THE AUTOMATIC STAY TO COMPEL
DEBTORS TO TURNOVER RENTED EQUIPMENT

Corey Niemeier, pursuant to 28 U.S.C. § 1746, and under the penalties of

perjury, declares:

I I am Manager of Credit and Insurance for Rudd Equipment
Company (“Rudd”). I make this certification based upon my review of information

maintained by Rudd and my knowledge of particular Rudd practices and procedures.

2, Rudd, Patriot Coal Corporation (“Patriot™) and debtor Grand Eagle

Mining, LLC (“Grand Eagle”) are parties to two Rudd Equipment Company — Rental
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Agreements dated September 2011 (the “Equipment Contracts™). Rudd is the owner of the
Equipment. Copies of the Equipment Contracts are attached hereto as Exhibits A and B,

respectively.

3, Pursuant to the Equipment Contracts, Rudd rented two Euclid-
Hitachi Rigid Haulers (Serial Nos. 8R6BANO001011 and 8R6BANO001013) (the
“Equipment™) to Patriot and Grand FEagle for a minimum rental term of six months
commencing on September 12, 2011 and an indefinite maximum rental period. See Ex. A,
§ 3; Ex. B, § 3. Under the terms of the Equipment Contracts, Patriot and Grand Eagle are
obligated to make monthly payments to Rudd of $78,000. for the continued use of the

Equipment (one $39,000. payment under each Equipment Contract).

4, Pursuant to the terms of the Equipment Contracts, Patriot or Grand
Eagle’s violation of any of the Contracts’ provisions constitutes an Event of Default,
including without limitation any failure to make the monthly payments of $78,000. to

Rudd. See Ex. A, § 10; Ex. B, § 10.

3. The Equipment Contracts further provide, among other things, that
upon the occurrence of an Event of Default, Rudd may enter Patriot and Grand Eagle’s
premises and take possession of the Equipment without notice to Patriot and Grand Eagle.
See Ex. A, § 10; Ex. B, § 10. Moreover, the Equipment Contracts provide that Patriot and
Grand Eagle shall be liable for all costs associated with the return of the Equipment. See

Ex. A, § 10; Ex. B, § 10.
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6. Patriot and Grand Eagle defaulted on their obligations under the
Equipment Contracts by failing to make the required monthly payments under each
contract in May 2012 (the “Default Date”). On the Petition Date, Patriot and Grand Eagle
were indebted to Rudd for four (4) delinquent monthly-payments (two (2) payments under

each Equipment Contract) totaling $156,000.

T Notwithstanding Patriot and Grand Eagle’s defaults under the

Equipment Contracts, Patriot and Grand Eagle continue to possess the Equipment.

8. Copies of news articles discussing the Debtors’ plans to close
mining facilities where Rudd believes the Equipment is located and used are attached

hereto as Exhibit C.

! I declare under penalty of perjury that the foregoing is true and

correct.

Dated: November24, 2012

AOREY NIEMEIER

#689090v1/BDL/11207.001
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RUDD EQUIPMENT COMPANY - RENTAL AGREEMENT  Snen-Gosonwrcepr

THIS RENTAL AGREEMENY Iy mado byandbeM'eenRUDDEQUIPMENTGOMPANYmereh'aﬂef'RUDD‘}and Patriot Coal Corporation,
Grand Eagle Surfsce Mining, P, 0. Box 66823, St, Louls, M0 63166 )

— e Thepartias siaa as follows: .
1. GR{\NI’. Subjact lo the terms sel o belkow, RUDD rents lo CUSTOMER, and CUSTOMER tonls rom RUDD, sl machinery, eguipmant and othet
propatty described In parmpraph 2, 8% componant parts snd y toms (the *Equipment’).
2. SCHEDULE OF EQUIPMENT,

Manufaclurer Model Description Serlal Number Replacoment

. Vatuo
Euclid-PHitachi EHL700-3  Rigid Hauler SR6BANOO1IOLL $1,087,677,00
“ via: __Beat Way
A‘. £.0.8:. Corbin, KY Shipplng Date; ABAP
8, Ship for uso [ foliowing Operations: (¥Minlng {} Construction Fiaignt Chargos: Customer pay_freight/ assembly
{ ) Other (Desaribe) Job Site: ©. RUDD's Designated Receiving Point: Evansville, IN
Name of Job ot Project (at o near) D. RentalRate; Woekly @8__—==~ __ __ perwesk.
o Monthly @ $.33,000,00__ permoath. .
19060 Hwy 1078 So., Hendexgon, KXY 42420 @ pe
. Monthty Rate Shown for 400 _ Hoursfonth,

Rowdy Charge for Excass Hours $ 97,50
Sirgla Shit_____ Dovbte Shit _X _

$ Depaosht payabls on tion, appticabl
{Street) 1o Fiest month's cental
{City, County, Stale, Zip) . M 1o First month's rental
€. Mall lnvoloa to:
Same as_Above
{Namo) (Strest) {City, State, Zip)
F, Minimum Rental Period: 6 Months wwi .
Renfal shad an . 2011 | 1r(nis blankis not %2 In, rentel shall commonco on the dale GUSTOMER
Tecehies possedel the Equipment. Upon expustion of the Minlmum Rental Peried, the tem areof shall, at RUDD's discretion, coptine for an
{ndefinite pedod, 84 elther RUDD or C MER may tarml ental Ag t ¢ (5) days prior diice Jothe other. ! ER
teimdnates tis R Agtcoment priot { ration of the MinimPg; Rental Period, it ¢ha¥ puyRUDD ot the aggreg remalning realale during the

hlinkmum Rental Perk
CUSTOMER shall be able for off tran§poriafion charges of ety Equipment to RUDD,

4 CALCULATION OF RENTAL PERIOD, The renfal pariod shol bigin twwy relaSog 1o the vte 8rd 0perIson of the Equipment.
on e ncdids e dela of shipment o CUSTOMER and shot end on and inchuda tha ©. REPAIRS, CUSTOMER ogrees, dudng $0 rontal patod, stBs oan
de6% of ran Wo AUYDD's Dosigneled Recahing Poiet, If the Equipment I kepl cosl 80d expenss, o oparate and matntatn tha Equipment wih Aorzed
Ignges than ho Mrdmum Rontz Perod, D rantal shall be involeed 17 6nd patls o 1o Mmaks oF opaky o the Equipmeat CUSTO! oyrecsto
p3kd by CUSTOMER on a pro rala bat's, - retum the Equipment lo RUDD $a the yeme conditon o rocelved by

5. RATES AND OVERTIAE RATES, Tha rates povided fof tn this CUSTOMER, bla wear and tear pled, RUDD horgh o
Rental Agresmenl a9 stralgt tims ratos basad on o'ght (8) hours per day. ve (5) ot e Equipment upon retuen, end CUSTOMER ogress o pay ed costs ood
M@)mmwmekum-emrm(zz)ewmmxdayspamﬂma Wumuwmhnmmmbmmwu
okl of ong hunded ssvenly s {$78) hows 1 vy ore Bikly (30} consecytve dsy ALCUSTONERSS request, RUDD may rpale the Equipment for CUSTOMER, 1%y
paftod, CUSTOMER sha¥recetoe 0o erecl o¢ OFsat sgolt the moathly rend dwo ceatonstle GTgence 1o make such repsics, xnd CUSTONER sha poy RUDD I8
harcundsr i Bra Equipmant s 1y achual uso for kst Then ond hundred ivenlysi mmwmswmimw«wmwhmmmm
(!N)mshmey(JD)mWwdgypem Shoud T Eguipmerd be B. CASUALTY YO EQUIPACHT; INDEMNIFICATION, CUSTOMER
wsdmwummmnwdﬁﬁm«xshanysped&paw.wmenb hersby pgress to dsodly RUDD for ot losges o domegas b Tho Equipment

,sh:lbabesadoqhﬁmhmt&qubvn.«uluwrkdh,mm 116t whkch ore the testll of sny castslly of wiich may bo #n ot of God, 53¢
o o montly e e each hour i ex0ase of ong hundred saveaty-si (176) hewrs h&nnﬁaﬁonbmWwHNmelmumnmdwmvw
wkedhwmmm)wnsewmda/pedod(«vmeiwwis of RUOD and aocspled by fuhwwdmm\mdmw
woaldy, 1740 of tho weekly 1ate) . In order 1o delarmming tho So6s, darmags, o knjury harelo, 0 Replacement Vaim, 33

8. JITLE vamdhpuwzw.wmw:mmmm.mam

A TRUE LEASE. Tife ko Uw Bauiprent (snd 1o at rept : for quch st In rdkdogy such adjust 0 ronla's theretoione peid o G
Bwreof 0f SohsbvBons therekor) s &nd shal remala In RUDD. RUDD and shal 9ppdy koward he payrogct of such Jass.
CUSTOMER Mr¥4r ocorwledge and ogred thal tils Renla) Agroaent is intanded €. SEQURE OF THE HOUIPMENT. CUSTOMER rvpresents ood
86 8 tus and echua! lease batanan tha paias sad doas not consTuta a cocatad “Mhmmmersmmmefhmolw»G
“capitel 10259 OF v # ey 1" Losir KRS 65244103, ntendod ag soaaxRy, m&mnﬂmwmbemmwmﬁuhwm«mswﬁ
mﬁmwmmmmwmumwmwcm \So?abmypws‘oﬂﬂwwwm“mmmﬁqmﬂ to be ecteed by
evidending the wtionship hareby creatod shal nod render this Renlal Agreeent & any govemmenlal sgenty. 1 T Equipavnt 15 used wakin B Commoniolh o
15330 lalended as geowity, Kerducky, CUSTONER represen’s and ogress U Eaupmeot v be visd in

8. HO PURCHASE OPTION, This Renta! Agreament contains no i wilt a1y &n8 6Y sppieatia kews and 1ok hudeg, but not mied
purchase opion. IF 2t sy e during a Rental Perdod, CUSTOMER dasies to umm.kmdmlmawxmwsw; Fatwe o fUlR
purchase ths Equipmaat, RUDD wit aner nto good (a2h negatiatons, but nether ﬁsmmmmwdwmwbaw.wmnkml
paty shal have any oblgabon to agroa lo 9 puatase, Agreament.

1. RISK OF LOSS; SHIPMENT AND RECEWPT OF EQUIPMENT, Ritk F, LOCANION OF EQUIPMENT; LEVY; INSPECTION. CUSTOMER
amwxmumrmmm«nwamewmmmm mv.w«awswwkwo,vsnmummmamewm
sty b CUSTOMER o€ tpon delvery b CUSTOMER at RUOD’s laciity, Shoukd ané shall e give RUDD lnvnediate aofes ¥ any favy Is stfempied vpon ha
the Equ'pmsnt ba damaged in baasit, R shall e the pbrgabon of CUSTOMER 0 EWUUWWMWM%WWbM.MM
Mwmmumwmunemmmmgﬁmu Indamaty RUDD against sl loss and damages caused by any sudh ecton. RWD
Ecpioment 1018 condiéon when the fisk ol oss passed o CUSTOMER, Trie recelpt mmuwﬁmammumvmmdw«um
and assumpdon of possassion by GUSTOMER of the Equinrent shat oonstng bums.wbammmnzwmmnwmum.wdm«mhm
acknawledgment that the Ecuiprnent s besn acoepted s0d found In proper woking ol rerrr g e Exudpment on taenly-fout {24) howrs n0oo H & Is betg overicaded
condifon, Arry use of the Eqipmen] shal consttua a fud, comzlel and ¥ b orlaxedbnwtsmpaaworhm/mwawsed.nmdodomw
2ooeplance by CUSTOMER. G. NOBHCUNBRANCE. CUSTOMER agreos Bt wil ot subloct #o

8. CUSTOMER's OBLIGATIONS, N Equipment $ erry Ken, & soctedy katest or chaim of gy kind othes thany

A. TIRE GULAUSE, Duriog (he rental period o repats fo Brey o tha dights resarve o RUDD ¢ ot §o s Rental Ap nt o vndar law.
reptacarriend of 6res shat be tha ke responsbiRy of CUSTOMER. Nelwihsianding H, PUBLIC LIASILITY; INDEMNIFICANION. CUSTOMER hercly
he condBon of arry ts o0 tho Equipment 8t tha tim this Rertal Agreemonl was wmmmauoowasmmw.mmm
arcoutsd, CUSTOMER agress, 83 pddiional Fent, to pa, upon relim of U mnnynctmmmxidnwdeam«wwbwmumldm
Equipmant, Tho rhslacament valus of any K whith RUOD, ¥ #s £0% op'rien, dharacles whelsoever Joned by The oporation, Fanding, o barspostation of #e
Sabormicvas caroct bo usad agak and, CUSTOMER atso agrees bo pay vport owm Equipment during e rental padod or viTs e Equipmont 1s ks i 1 s
dNWN’M@mMWMUWWWﬁd"R deaarings, mmmwmdammmmm&mum
hkmomhbehquamo:{w-o. orbpay, Yo wy employea of CUSTOMER.

: ©, INSTRUCTION MANUAL AND OPERATION OF THE EQUIPMENT, L INSURANCE. CUSYOMER fudther sgroes lo potect RUDD witi &3
CUSTOMER ack 3gos being furished with sn | ton manval ¢ Sog o risk & (aumdm-spoddm)mnwﬁwoumm
sals of ho Equipmant end ts thal any pésson o Uses thsured ond koss covedng &Y Wossey end damages Ksied in tho previous
Equipment wil opovata tho Equipmant by d with ha CBOM FaAUAY Poragraphs 8D and b WwwbwrﬂbR\DOawde
CUSTOMER agroes to uso a Equipment oaly for £ intended pupose 80d ammm«mnwxmwmmwm Each hipsrer

CUSTOMERW&wﬁma&w«mhﬂm«dpekmumh&ﬂ_ ~ shatf agree, by endomermint vpon the patey o poticias lesued by Noor by




fo procura and matnlale
¢ wdet Pasyeph 8 rbove,
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adependsnt nshunat Lamished (o RUDD, that it wif ¢fve RUDD thirty {30) days
vakisn nofice tefore Y poficy hh Quoston thel to ded of 52,
GCUSTOMER hecely e4830ng to RUDD ¢7 provecds fom such Reungs. comeys
aequlstie T In 62 procoeds, dotts 6417 vy o pay eeid proceeds fo RUDD,
£ eppoi's RUDD s aflomerp-n foet £ mako claras for, seoedve paymnont of, 80d
exeoutd £nd 6rorsn 8 doourants, thed\s bt Gt R, (055 0F damiges uriar s&'d
frateonna polcy. RUDD may el s oplion 60d ol &s own expenzd Inwuwo IS twn
trdseoel vy Eqdoment, BTRUDD doss obtsin ks ovm lasursnoe CUSTOMER shat
hewa po ltres! whotsoaver b such kastranca, fa eddion, CUSTOMER ¢had
el comprehensive pubTio Fably Wsuransa in pn emouni of not Jass than Cna
Heron Dodsrs (344 )P nesming RUDD e a1 sddionat Msmed.

J. TANES. CUSTOMER shal pay ¢ fogel assassmsnts, 1atas, s¢l6s
or U8 ko of pUiSc chacges, evher koa), munidpal, slate, o fedsrs), whichmay
paxpuphis bobe os maaning
Freporty tox 197338 egeingt Bre Equipmont sualed when s2d Equipmend is located
Wt %0 hore s’ of RUDD, Anry and 2 tixtes 3s2035ed againsi tha Equipment,
ohsliag pasora) propedy Laes, wiids 10 Equipmant Ts outsiéa ¢f the homa slsis
oI RUOD, 870 to b3 pald by CUSTOMER, Tha tamm “homa stabe® masns eny stala
§1 which the RUDD has s homo offics or branch.

1, FALURE TO PAY RISURANCE OR TARES, HCUSTOMER fels

fsurence weder P 8] pbove of Y pry lexas

RUDD ¢hel have the noths 500, lo
elizc] euch inbwance of pay such taxes 2hd the cost Therecl ehatibe roimbirged
10 RUDD ty CUSTOMER with the naxt instalment of rent

1. LAGOR UNIONS AND FORCE MAJEVRE, CUSTOMER shal pay
oy chorgos for work of Inspoction nodquived by arry Tsbor uion, RUDD iy, olks
op%on, raluse Jo do shy repal work on Equipment In tird of sUfks of b violaTion of
sy unkon of @ nh $ng e EquipTsnt of b e event RUOD s
prevoniod Som doing so by @ cause bayond Hs conkol. RUDO reserves $3 fight b
remara tha Erudement froon @ job sa st say Emo when, bs RUDD's ophon, ths
Fquipment i in danger boceuse of skikes or 2ny other condiéon.

. $. RUDD'S OBUGATIONS.

A. NOWARRANTY GIVEN. RUDD IS NOT THE MANUFACTURER
OF THE EQUIPMENT HEREW RENTED, HOR THE AGENT OF THE
MANUFACTURER OF SAID EQUIPMENY, ANO RUDD GIVES NO EXPRESS
\VARRANTY AGAINSY PATENT OR LATENT OEFECTS IN MATERIAL,
WORKMANSHEP, OR CAPACITY, OR THAT SAWD EQUIPIENT Witk MEET THE
REQUIREMENTS OF ANY LAW, RIRLES, SPECIFICATIONS. OR CONTRACYS
VHCH PROVIDE FOR 8PECIFIC MACHINERY OR APPARATUS OR SPECIAL
METHODS, THE UAPLIED WARRANTIES OF IMERCHANTABILITY AND FITNESS
FOR PARTICUAAR PURPOSE ARE HEREBY BEXCLUDED, THE EQUPMENT
SHALL BE DEEMED USED BQUIPMENT AND 1S RENTED ON AN "AS IS -
WHERE 15* BASIS. RUDD SHALL HOY BE LWABLE IN ANY EVENY 10
CUSTOMER FOR ANY L0SS, DELAY OR DAMAGE OF ANY KIND OR
CHARACTER RESULTING FROM DEFECTS IH, DR WEFFICIENCY OF, THE
EQUIPMENT, HOR SHALL RUDD BE UABLE FOR ACCIOENTAL BREAKAGE
THEREOF, NOR SHALL CUSTOMER bBE ENTIMEO TO RECOVER
CONSEQUENTIAL OR RICIOENTAL DAMAGES, N

B8, EXCLUSIVE REMEDY AGARNST RUDD.” N THE EVENT
CUSTOMER ACCEPTS THE EQUPMENT, AS HERER PROVIDED, AND
THERFAFTER THE EQUIPMENT PROVES DEFECTIVE N DESIGH, MATERWLS,
VIORKIMANSHIP, CAPACITY OR FOR ANY GTHER REASON, ORIS IINFIT FOR
USE BECAUSE OF AMY ACCIDENT OR OTHERWISE, CUSTOMERS
EXCLUSIVE REMEDY SHALL BE TQ RETUAN THE EGUAPMENT TO RUDD AND
TERMSNATE THS RENTAL AGREEMENT; PROVIOED, HOWEVER, CUSTOMER
SHALL BE LIABLE FOR THE TRANSPORTATION CHARGES ON RETURNING
THE EQUPMENT, .

©. CONDITION AND IRSPECTION OF EQUIPNENT, RUOD shal yse
reasonatys cure o 669 Ul the Equipment s in proper working cordiion before
shipmant o CUSTOMER. CUSTONER oacknowledps that 1 has inspected the

priot to oxpeusng this Rental Avesment.
I, A St ot oy el 7 CLGTOIAER, o (e aion

P y ¥ V! d

m&mmﬁnhwm Rentdl Padiod shall bgcoma (athwdth ¢ud andpeﬁbn;?,

h3 RUDD ‘or As a39n18 may, wihout nollce, enter tha premlses O0OM:

} by

CUSTOMER withaut atraspasser thereon and take ton of and m’
rave Br0 Equboman holght, damuxrane, t!ou&g of piher o5
toquired 1o fetum the Equpment to RUPD's Deygnatad Recelrng Point sha ba
Wi R In tho event RUDD lneurs feasonablo atiomey's fees

.18 TERMINATION, Aler tha txp¥ation of tha Mintmm Reotal Pasiod
bis Ron\:l Agroament rray be {esminalad:

A, by RUDD, by maklng damand for the retum of the

N Equipmant which
CUSTOMER, 21 ks exponse, ;lcul fortweih cotum ta RUDD's Dasnatcd Racehing

Pont 851 forth b Pacagraph 3C hersof;

B. by CUSTOMER, b accordznce Wi Paregruph 8F teroof ond by
cslumring the Eqvipment $ RUDD's Di'pnsled RecstAng Polat e2t forh I
Parsgroph 3C hatwol,
12. BANXRUFIGY, Nethor &5 Reatsl Agreement rer eny narest
fwain I5 Bssigretlo or Wenstatio by opensSen of taw, ¥ ery procesdng undes e
Baakrupicy Code, Tris 11 of U.9,C. 95 emended, is commeciced by or egaly?
CUSTOMER, or # CUSTOMER s sudgad ksclverd, or Bl CUSTOMER mokes eny
assigvnsnt o e bmﬂclhm&hmor"amdmkmhﬂ
sroocodng o acton lo viich CUSTOMER s ¥ pacty, s Rertal A
#1850 0pton of RUDD, withou aories, imaediole)

Sy lorminste prd shal not be trestsd

o3 e essel of CUSYOMER,
13, LIODIFICATION OF RENTAL AGREENENT.. Ho modecatenof
5 A ! shat e bokng L2 o ot of them indess sixch

trodécaton b nunteg and duly acoeptad in witng.

14 RELATION OF PARTIES, Hothing in $is Rente Agraamen]
shall tender RUOD In sty masnet 3 partrer, sgent, Joinl veniine, of as5acito of
CUSTOMER In i 0pesalion oedt 156 of By Equiomont o sublect RUDD bo any
mﬁm.m;dmmewmmmmm«mmmm
3, use of tha Equlament

46, PLACE OF MAKING. RUDD' Joca$on 5! frdh in Poragroph 3G
shat bs thd piacs of matiey of e Reclal Agroement, a6d any sod o) disprdes
emmww&wbomamawmmms@wu
anhved al, or be aRempled, by negotiation, Rigafon, ot otheemsa,

18, APPLICABLE LAW; SEVERABILITY, Tho law f 02 slsta of
RUDDY locaton g0t forfh # Paragraph 3C hareof shall epply o 84 Renta)
Agyeernont a3 the constudsion beredl. To tho extent any pordsion or causa b Bs
Ronla) Agresmend Js prohiied by sny law o ks doomed unenforcecbis, sudh
probib Covceabty shal rol iwafdato any of tho remaliing prodilons of
clavaes terodd,

. 47, MiSCELLANEDUS, Nowabser of 8 bopach of By provdsion of Gis
Rental Agrecment shall conslista @ walver of eny othee braeoh of e sarme o sy
oher presision, Tina i3 of tho essence of this Reatal Agresinant.

18, NO ASSIGNMENT OR SUBLETTING BY CUSTOMER.
CWOMERMMW“EMW«MW%W
W«NWMMVMMMMW“MWd

19, ASSIGNMENT BY RUDD, RUDD may assign Hs rights horeunder
o any pesson, partaerstip of Bon, ehor with o withoul recoursg, wd Lpon
1ecolot of nats of 3y Euch essigrwnan, CUSTOMER shal bo obigated o RUDD's
mbmwMMlho&mWhR@.WhW&.Mh
T own ramo o in RUDD’s 2o, sial harve 1 £ end complela right lo assed 8)
of e fghls granied RUDD b ez, AN Tep S %o and
wgrecments of CUSTOMER sl forlh heron sha¥ bo S9amed mads 1o the assigree
Wwhh D sems fore and 6%0d o8 ¥ §2'd ussigneo ware RUDD. Futhor, upon

of s Rents] Agresment by RUDD, RUDD Wil fiol be 03signos’s sgeal
dor eny purpasa, and CUSTOMER' oblgask E3b¥tes b dor t0 the
‘55835100 Wil be 2bsowA8 833 unoondtionsl d wh not bo tubiec 1o army sbcloment,
teduction, recoupmient, defenss, solodl or counterdalm avalable to CUSTOMER
aptast RUDD. 4 .

20, SUBIEGY TORUDD’S AGCEPTANGE, This Rental Agreoment is

aﬁwbmﬂmbjﬁwows?ﬂrdhw&uwmﬂlwmww

RUOD's svthorzed representativa, Anoei’:mst\albew.adwnwowh

;wwmcowm: 3 b reiumod b CUSTOMER by Unied
totes Mad.

2§, UCC+$, CUSTOMER sppoinis RUOD es s atomoy In fact ko
exeons and Ha oy UCC Foancing stalemonts deamnad appropiats by RUDD
proted fis Hp or otharkferesis h d
22, ENTIRE UNDERSTANDMNG. RUOD'S SALESMEN ANDIOR
OTHER EMPLOYEES MAY BAVE MADE ORAL OR WRITTEN STATEMENTS
ABOUT THE EQUIPMENT, SUCH STATEMENTS DO ROT CONSTITUTE
YARRANTIES, SHALL NOT BE RELIED UPON BY CUSTOMER ANO AREHOT
APART OF V1S RENTAL AGREEMENT, THE ENTHE ARMIERSTANOING OF
THE PARVIES 16 EMBODIED I THS RENTAL AGREBMENT, THIS RENTAL
AGREEMENT, SIGNED AND DATED BY BOTH PARTIES, CONSTHUTES A
FINAL WRITTEN EXPRESSION OF TERMS OF THIS AGREEMENT AND IS A
COMPLETE AN EXCLUSIVE STATEMENT OF THOSE TERMS, EVDENCE OF
COURSE OF DEALING, USAGE OF TRADE OR COURSE OF PERFORMANCE
SPN.LNOTBEMWTEDRUOEVIOENCENANYLAWSUITINANAWT
YO EXPLAIN THE MEANING OF ANY TERM I THE RENTAL AGREEMENT.

AL, THE ABOVE TERAS ANO COHDITIONS HAVE BEEN READ ANO ARE THORQUGHLY LRIDERSTOOD. THIS RENTAL AGREEMENT DOES NQT CONTAR ABURCHASE
OPTION UNLESS SET FORTH IN A SEPARATE WRITTEN AMENOMENT, CUSTOMER ACKHOVAEDGES RECEIPT OF ACOPY OF THIS RENTAL AGREEMENT.

RUDD EQUIPMENT COMPANY CUSTOMER: prp0vefrore
[ 1 ~ R i
ey (LA AL . .
v~ Vice Presldent 1P 8 S
e P/T L S T 2 .

FF 06‘»%’ E%" :_3_‘9_’{

Vi3 .
' & i )

_Porformance and payment of GUSTOMER's obligations
-, or the total

up to a maximumvof § . :
amount which is payabla by CUSTOMER under this
Rental Agreement (whichever Is greater} is personally
guaranteed by: .

8y
Ti%e!

Daix

Exh. A
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RUDD EQUIPMENT COMPANY - RENTAL AGREEMENT

- THIS RENTAL AGREEMENT is made by end betweon RUDD EQUIPMENT COMPANY (harelnafier ‘RUDDY and _Batriot Coal Corporatiom,

White - Odgina!
Grosn - Customer Copy
Yellow » Salesman's Copy

Grand Bagle Surface Mining, P. 0. Boz 66823, St, Louis, MO 63166

The parties sgroe as follows:

1. GRANY. Subject 10 the lerms set oul below, RUDD rents 1o CUSTOMER, end CUSTOMER rents from RUOD, ol machinety, equipmant and other
parograph 2, Inoluding a1 component party and mocassory liems (the Equipment’).

proposly doscdbed in
2, SCHEDULE OF EQUIPHMENT,

Manufaciurer Modet  Descriplion Soris! Humber Replacomsnt
- Valua
Buclid-Hitachi FH1700~3 Rigid Hauler 8R6BANO0IOL3 $1, 0'87 +677,00

3."SCHEDULE OF TERMS:
A F.0.B:_ Corbin, KY

8. Ship for use In foliowing Operations:  (FMining () Construction
( ) Other (Descaribe) Job Site:

Narme of Job of Projact (at or near)

19060 Hwy 1078 So,, Henderson, KY 42420

{Slenl)

E. Mal lnvolco {o;
Same as Above

{City, Gounty, State, Zip)

vis: _Begt Way
Shipping Date: ASAP
Frelght Charges: gustomer pay freieht/ assembly
©. RUDD's Designated Recelving Point: Evansville, IN
D, Rentel Rate:  Waekly @ S, per weak.
Hoanthly @ $39,000,00___per month.
Monihly Rato Shown for 500 Hourstonth,
Howly Charga for Excess Hours $.97.50
Singlo Shit_____ Doutle Shitt _X__
§__  Dsposi payable on oxaculion, sppiicable
lo Fiesl month’s rontat
{0 First month's rental

(Name} ]
¥, Minimum Rental Pariod: __5__Months

(Strest}

iy, Siate. 2ip)

4. CALCULAYION OF RENTAL PERIOD, Yho rorikal podod stml bagin
onard Incud tha 6l of tHpmant by CUSTOMER and shol end o3 and induda the
d2% of retum o RUDD'S Daskmated ReastAn2 Polnl. I 6w Equiamend 15 kepl
forgar hon tha specilod Mntrcnt Rantol Padod, b rental shall be mwviced b and
po'd by CUSTOMER on @ pro reta bass.

6. RATES AND OVERTIME RAYES, The mtes prodded for ia s
Rantzt Agroamant are siralght €2 rotos based o elght {8) howrs per day, fve (B)
Gk (3) hoar dsys par woek, or bwenty-two (22) e {8) hour days par mdoTifor &
fota) bf 0ne tandrod sovanty-six (178) hows t Bry ons Wily (30} consecudne Sy

, CUSTOMER shal teoeive 1o credid of oFzst against B moatly rend due

g.etemdeﬂfw Faupraent b In aciuel vse for k2ss than om hundres covenly st

{178) hours bo 2riy ono Sty (20) consscutive day pedoad, Shaud the Equipmenl be
ysd Jonget Bren B above spedified hours In aay $p80iE0 peidd, B3 overis rats
sl be based on €40 i b o blank abiwg, o7 # K 15 not Ried in, §wa on 11760
ot monthly rata for ezch hoot I excass of ons bundted saventy-six (178) hours
woreed In ey one thirly (30) conseciva day period {ov f the Specitad mia ks
wooldy, 1740 o!,l]heweek!]ﬂ'a).

5, YITLE.

A. TRUE LEASE, Tia b the Equipmant (3nd b ¥ ey
thoreof ot SubsPifons Marefor) I8 and chal jemala b RUDD. RWDD e
CUSTOMER &wher ecknaviodgo and siroe that il Renlsl Agresment i nlendad
as 8 buo $nd schual loase betwean tho parBies and doas not consuts » soceled
*capial 13350 01853 “financa ksase’ Undar KRS 355,2A-103, intended a5 sacurty.
Tha fReg by RUDD teidsr the Uniforn Commendial Cods of or o mang UCG forms
oidoncing $ha talionship hereby craated thal nol render this Rental Agreament 8
Base elendod a3 soourky,

8, HO PURCHASE OFTION. This Rent! Ageement contans ro
prehase opon, If ol say tag during Da Rental Period, CUSTOMER dis'res to
purchase tha Equipmant, RUDD wii entar inlo good Fath hegeialions, but nathes
party sha¥ have 87 obli: # 89r0a 4 a pUiTh .

7. RISK OF LOSS; SHIPMENT AND RECEIPT OF EQUIPMENT, Risk
of boss shat pass ko CUSTOMER Lpon the dutivery of tha Equipmant © 8 canter for
de¥rery b CUSTOMER or upon defivery 0 CUSTONMER at RUDD's fociity. Shoud
o Equipment b damaged b bansi, R sha¥ be the odigation of CUSTOMER ©
tave such repdis or replacements made to ths Equipmont as necassary la he
Eqprmant 1o s coodBon when he risk of 1o5$ possed 10 CUSTOMER. Tha reosipl
80d assumption of possossion by CUSTOMER of the Equipaont shal constiuls
ackngwiasdgrnent that the Equip has been scceplad end fournd woddng
conditon. Any isa of the Equipment shat fie u R4, complets xnd Irnvicables
pocRplanca by CUSTOMER. .

3. CUSTONER's OBLIGATIONS, |

A TIRE CLAUSE, Draiag the rars! parod af repavs o fes o0
toplacsnant of fires shal bs e oo responsDiity of CUSTOMER. Nolwihstanding
tha eondition of sy ire on tha Equipment at the tms this Rental Agretmnt was
axetuted, CUSTOMER agress, 53 addBonal renl, (o pay, Upon retum of tho
Equipmen!, ihe reptacoment va'ue of eny tire which RUDD, in ks s0' op¥ion,
datnrings cenndt bs usod esatn; and, CUSTOMER 4150 #greos 0 pay upon reium
of o Equipmant $he Sntie recapping charpe for kny e which RUDD daterminas,
1Ry $0'% 0pinon, b by I 1160d of recapplog.

H, NSTRUCYION MARUAL AND OPERATION OF THE EQUIPHENT.
CUSTOMER acknutodges b 8}

Earatehad montsal

s3o opereTon of the Equisment-3nd wamenls thal any porson wha Usos e
Tnsbuction marvsal,

Equpmen! W 0poals e Equipment I accardinds wiih the
CWYWEﬂwmeEWWMbWWW
CUSTOMER agroas W complywith 8nd oonorm ka a8 municpal, stata 2ed fodera!

fows redating Lo Ww ule and ﬁmdth\m
€. REPARS, cﬁ’se?m 8gress, o rentd period, etis own
cosl and expenss, L opsrals and mahtaln tha Egment wih fockory eududend
peris and to make e to the Equipment GUSTOMER agrées to
roturn tha Equipmant fo RUDD i the sams condHion as recswd by
CUSTOMER, ress0petis wedr and tesr excaplad. RUDD nsarves fisiigt lo
Inspect Bie Eqeament upon return, and CUSTOMER sgreos bo pay o cosls ond
epanzos of maring sl necestary pets o upon K3 eatum S0 RUBD.
A CUSTOMER's tocuest, RUDD may repell 1 Equipment kr CUSTOMER, uhng
teasonable dhgence ka maka such reptin, and CUSTOMER sha¥ pey RUDD ks
reguiar chagas for sy matevis] or Sabor fumished such fepeirs.

D. CASUALTY YO EQUIPNENT; MOEIIFICATION, CUSTOVER
bareby eprees 0 Indemnlly RUDD for 8 Yasses ond damages b e Eqitpaant
which ste the resull of say casuatly of wikch seid
¥ % it ha Equip has been retumed ko tha possessien
ST RUDO 813 Bocepled by K. Foe g praposs of fdng the vasugon of the Equipmerd
i oder o dolacring s loss, damags, or ity tharelo, tha Roplacament Visiua, o3
$42% In Paregraph 2 harmo!, shal be deemsd a tus ead just vaiua, foamlng & basts
ot sech austment. S matlag such o 2, v rentely thevelo o0 fud
shal apply loraard o paymand of suchlxds,

B, SEQURE OF THE EQUPNENT. CUSYOMER represents sod
waments ko RUDD that the Equiniment s not befng rented for tha purpoese of end will
oA, tharirgg the Rental Peifod, b3 used kx any purposs of b1 iy manner which would
vichala sy proviclon of ary taw which woud allow e Equiproent 1 be seload by
any govemmentzd apscy. If e Equipment Is tsed wilhia the Commodnwesit ef
¥ %y, CUSTOMER rep ‘s 209 ogrees e Equipment it bo usad b

G wih vy and 21 applicoble laws ond ronla¥%ers, bt nol Fited
0, tho prrdsons of Chapter 350 of tha Korducky Revised Statves. Fedure i Al
s cbigation on 63 part of CUSTORMER shed be deenmed 8 dedonl odar the Renls!

F. LOGATION OF EQUIPNENT; LEVY; INSPECTION, CUSTORMER
shaf, wheaoves tequastod by RUDD, ghve RUDD $o ecadd locetion of tha Equipment
809 $haY Rudher pive RUDD Immadials nolice ¥ any kvy s gkempled tpon s
Equipment, of ¥ e Equimant fom 2ny tause becomes Rabla to seinne, end shal
Indemnky RUDD agatist 8% loss 8nd 62mapes caused by any such scion, RUOD
shall hava tho pe 2000 o Al Emas of erdering. for tha pnpOss oF Ins padtion, Bty 150,
boding, of Jocation where 1ha Equipmand i3 balag Used, 8nd reseives the pivioge
of remaving the Equipment o taealy four (24) hows rofee i R is belng averioaded
of Laxed tayond Ba capacity of n airy manner abutod, of msused,

0, NOENCUMBRANCE, CUSTOMER egreos hat vl not subjoct e
Equipmest fo arry Fen, ancumbrics, seaury kisrest of dalm of 2nty Knd othes than
the ihis dlo AUOD p 3 (ot Ronfal Alr nl or undes kW,

H. PUBLIC LIABILITY; INDEMNIFICATION, CUSTOMER hercby
sgrees b bxdenndly RUOD apainst o Joss, damage, expense, and penally arfsing
frocn 3ny acton on ecosml of any death of ey b wamﬂdﬁ

0 it b s of

characier wh 8 0p hanging, o p
Equigment dudng ths reatal o Wit the Equipenent Is 1 The possassion or
undat tha cusody 838 contl of CUSTOMER, faduding wihout Emitaton, ¢e death
of ijuiy, 1o any emplayss of CUSTOMER. R

1. DISURANCE. CUSTOMER fisther agroes 5o protect RUOD wih AR
1 sk IwEa0s (CAv308 of Joss - spockal form) naning RUDD es 8n eddtonal
Irswred ond losd payes coverng 83 losses 2ad Jemages tisted b 6w provious
Parsgrophs 8D 8nd H herool 84 agroos to submit o RUCD a copry of e Coriaake
ol ¢ 'y A Pos S Wih s £ h Each nsurer

shad spres, by endomemant upon the pafey of poicias fssod by R or by

Y
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Todopondont nstrurent fomshed b RUDD, $at R wil ghve RUDD Sity (30] doys
witisn noios befere Do polficy I quoastion shel bo amonded oF canceied,

end sppoiids RUDD Rs sticnoy-bn-foct £ meke
@csta and £nSones 0 Cocumants, chadies o dafs kv, 166 or arsges UnZer s2kd
Insuranca policy. RUDD moay st g opbon ond 31 S orm expense Fiiwe i3 own
ftavee In §30 Euioment. T RUDD doas obtain £s oo nsureron CUSTORER, shal
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1rnish) compiohensiva pubde Tabtey Instratica th gn Bnowkof nit I32s then One
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peregreph i ta b conslued s vngy ot CUSYOMER & to pay the personet
propeny tax bviod sga%st the Equipmsi fented whan s2is Equipment is Socatad
W o homes sizts of RUDD, Aty ond o texe d pgaing the Equipient,
InchuSngg persalel Pty thxes, whas the Equipment Is oisids of the homs stats
S RUDD, £cu bo b pa'd by CUSTOMER. Tho term Tome sk’ meons eny staks
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K. FALUAE TO PAY INSURANCE OR TANES, HCUSTOMER fells
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16 RUDD by CUSTOMER with the next nstatimant of ool

L. LABOR URICNS ANU FORCE MAJEURE. CUSTOMER ehal pay
sny charges for work of kspaction fequired by zsy sbor urlon, RUDD may, at s
opon, redsss 10 60 eay repak veork on Equpment ia trra of syike of b viotaton of
&0y unlon of ¢ 1y atfoclng e Equi or In tha event RUDO 5
provented Fom dolig 50 by @ causo bayond Bs conkrol. RUDD reseqves the right ta
tecrave the Equipment from 3 Job $is 8l any Bne when. In RUDD's opn'on, 1
Equipinant s i dangsr bacsuse of skikas of 2ny ethat cond®on.

9 RUDD'S OBLIGATIONS.

A HO WARRANTY GIVEN. RUDD I8 HOT THE MAHUFACTURER
OF THE EOUPMEHY HEREIN RENTED, ROR TRE AGENYT OF THE
MANUPACTURER OF SAJD EQUIFMENT, AND RUDD GIVES NO EXPRESS
WARRANTY AGAINST PATENT OR LATENY DEFECTS N MATERIAL,
WORKMANSHP, OR CAPACITY, OR THAT SAID EQUIPMENT Wik MEET THE
REQUIREMENTS OF ANY LAV, RULES, SPECIFICATIDNS, OR CONTRACTS
WHICH PROVIDE FOR SPECIFIC MACHINERY OR APPARATUS OR SPECIAL
PLIED WARRANTIES OF MERCHAIITABRITY AND FITHESS

SHALL BE DEEMED USED EQUIPMENT AND IS RENTED ON AN °AS 15 «
WHERE I8° BASIS, RUDD SHALL NOY BE LIABUE IN ANY BVERY YO
CUSTOMER FOR ANY LOSS, DELAY OR DAMAGE OF ANY KINO OR
CHARACTER RESULTING FROM DEFEQTS IH, OR INEFFICIENCY OF, THE
ECURPMENT, NOR SHALL RUDD BE UABLE FOR ACCIDENTAL BREAKAGE
THEREOE, NOR SHALL CUSTOMER BE ENTIILED YO RECOVER
CONSEQUEHTIAL OR INCIDENTAL DAMAGES. *

B, EXCLUSIVE REMEDY AGAMNSY RUOD, IN THE EVENT
CUSTOMER ACCEPTS THE EQUPMENT, AS HEREIN PROVIDED, ARD
THEREAFTER THE EQUIPMENT PROVES DEFECTIVE IN DESIGN, MATERIALS,
WORKMANSH, CAPACITY OR FOR ANY OTHER REASON, OR IS UNAIT FOR,
USE BECAUSE OF ANY ACCIDENT OR OTHERWISE, CUSTOMERS
EXCLUSIVE REMEDY SHALL BE TO RETURK THE EQUIPMENT TO RUDD AND
TESUANATE YHIS RENTAL AGREEMENT; PROVIOED, HOWEVER, CUSTOMER
SHALL BE LIABLE FOR THE TRANSPORTATION CHARGES ON RETURRING
THE EQUIPNENT,

0. CORDITION AND INSPEGTION OF EQUIPMENT, RUOD shaduse
rossenatia cars to £60 that the Equipmend 18 th proper woding condiion befere
shipment 1o CUSTOMER, CUSTOMER acknowledi that & has lnspocted b
Equiprront pros lo execuing this Rental Agreement.

b e B oot . b4 slated b GOSTOUET, o (g
poyraeal ¥ tems!
m?.:’ g m‘ﬁmmn Renlal Period shall become forthatth due and payable,
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RUDO, 11 836500 (0 81 oher costs, charges and damage
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3. MODIFICATION OF RENTAL AGREEAKINT, No modiichton of
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peitoed &, or bo sttarpted, M@%MPS%«MM.

16, ARPLICABLE LAW; SEVERASIITY, Tho bw of B #isle of
RUDD’s Yocation ¢et forh Ja Parsgreph 3G hoveof shall apply bo tis
Agroixnent 808 the consrucion herxd, Yo ths et any provislon of clause ln s
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dauses hereof.
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AGREEMENT, SIGNEQ ARD DATED BY BOTH PARTIES, CONSTITUTES A
FINAL WRITTEN EXPRESSION OF TERMS OF THIS AGREENENT ARD IS A
COMPLETE AND EXCLUSIVE STATEMENT OF YHOSE YERMS, EVIDENCE OF
COURSE OF DEALING, USAGE OF TRADE Oft COURSE OF PERFORMARCE
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TO EXPLAIN THE MEANNG OF ANY YERIA 1N THE RENTAL AGREEMENT,
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Exh.C

Patriot will close Bluec

B Surface mine may be a victim of fa.

By Chuck Stinnett
Scripps Aewspapers

Patriot Coal Corp.,
whichIast sumrner closed
its Freedom underground
mine in eastern Henderson
County, Ky., plans now to

also close its 89-employee -

surface mine near Heb-
bardsville.

The struggling St. Lou-
is-based company said the
Bluegrass Mine Complex
will close by the end of the
year.

Approximately 196 peo-
ple lost their jobs when

Freedom closed. )

The Bluegrass com-
plex includes the Patriot
Surface Mine, which is
expected to produce ap-
proximately 1.2 million
tons of thermal coal this
year, and the Grand Eagle
Preparation Plant.

“Reclamation work will
continue as the site is re-
stored to meet regulatory
requirements,” the com-
Pany said inan announce-
ment early Thursday eve-
ning. -

Patriot didn’t cite a rea-
son for the closure, and a

spokesman said the com-
pany had no further com-
nent,

When Patriot an-
nounced plans in April to
close the Freedom Mine, it
cited weakness in market
demand forcoal. Demand
‘bas been hurt by falling

Natural gas prices and the

unusuallty mild weather
last winter that left large
mventories of unused coal

“at power plants.

Patriot last spring also
cited “challenging envi-
ronmental -regulations
affecting the cost of pro-

lling demand

ducing and using coal, and
‘weaker international and
domestic economies.”
The company continues
to operate the Highland
and Dodge Hill under-
ground minés in Union

" County as'well as several

mines in West Virginia.
Afterlosing nearly $239
million over a 27-month
period, Patriot filed for
Chapter 11 bankruptey re-
Organization in July, say-
ing it would seek a finan-
cial Testructuring. .
The United Mine
Workers of America has

efits of retirees.

rass

accused Peabody Energy
Corp. of having created an
unsustainable company
when it spun off Patriot as
& separate.entity in 2007
and left it responsible for
pension and health care
costs for 6,036 retired
miners, spouses and de-
pendents from former
Peabody Coal mines in
the eastern 17.S.

The UMWA has filed
a federal class-action
lawsuit in West Virginia
against Peabody Energy

and another company, -

Arch Coal, seeking to hold
them responsible for the
health and pension ben-

Officials:
Peeping
case still

brewing

By Richard Gootee
gooteer@courierpress.com
812-464-7431

It’s been month since

- Andrew Emmons resigned

from his position as a
Boonville Middle School

_Science teacher following

his September arrest on
a preliminary charge of
voyeurism after a camera
was found inside a faculty
restroom at the school. -

* But Emmons still faces
no formal charges stem-
ming from the incident
and the subsequent inves-
tigation, which revealed
he is suspected of filming
miltiple people without
their consent, according

‘to authorities.

Emmons, 30, was a sei-
ence teacher ‘when he
resigned; his teaching po-
sition on Oct. 4, thongh

oy

IR

VR ety T




12-12900-scc

COAL QUTLOOK

Doc 1646-4 Filed 11/29/12 Entered 11/29/12 17:19:32
Pg 3

Exh. C

f3
NOVEMBER 5, 2012

MINES

Patriot to shut Bluegrass complex;
Alpha closes Still House Branch

Eastern US producer Patriot Coal plans to shut its
Bluegrass thermal coal mine complex in western Kentucky
by the end of 2012, the company said Thursday.

Bluegrass, which currently employs about 89 people,
includes the Patriot Surface Mine, which is expected to
produce about 1.2 million st of thermal coal in 2012, and
the Grand Eagle Preparation Plant, both in Henderson
County, Kentucky.,

The $t. Louis, Missouri-based company, which entered
Chapter 11 bankruptcy reorganization in July, did not give a
reason for the planned idlings.

.But Patriot said in its third-quartér earnings results,
released Tuesday, it has been shutting production, par-
ticularly metallurgical coal production, due to weakened
demand (PCT 11/1).

Fellow Kentucky minet, Alpha Natural Resources has
closed the Still House Branch steam coal mine in Harlan
County, Kentucky.

The move will cost the jobs of 40 miners while another
40 will be transferred to Alpha’s other mines in the area.

‘Rick Nida, spokesman for the Bristol, Virginia-based
company, said Thursday that Alpha has started to execute
a plan unveiled in October to shut some 10 metallurgical
and steam coal mines. Still House Branch, which closed on
October 29, was among the first to go down,

“Between now and the first of 2013, we'll have several
mine closures and production curtailments with the idea
that we’ll decrease production by a certain number of tons,
about 16 million tons, about half in the East and half in the
West,” Nida said.

‘He blamed the mine’s shutdown on economic reasons.
Some US power plants have been burning less coal because
of low natural gas prices and more stringent pollution con-
ol rules, The mild winter of 2011-12 also led to large coal
inventories at many plants that, while since reduced, have
not been totally drawn down,

The US Mine Safety and Health Administration shows
no listing for Still House Branch, MSHA lists, however, a

NEWS AND INFORMATION FROM PLATTS

twitter

Follow uson twit(er.comPIaltsCual

Stillhouse No. 1 mine in Harlan County that is owned by
Alpha. That mine produced 348,749 short tons of coal in the
first three quarters of 2012 and 596,499 st in 2011,

-— Steve Hooks, Bob Matyi

SUPPLIERS

Alliance Q3 earnings down,
eschewing metallurgical coal

Despite record coal sales and production in the third
quarter, Alliance Resource Partriers said its Q3 earnings
dropped, largely because of the August 29 idling of the
Pontiki underground mine in Martin County, Kentucky.

Although never a big metallurgical coal producer, the
Tulsa, Oklahoma-based company isstaying out of the met
market until prices improve appreciably, company officials
said during an October 26 earnings call.

For Q3, Alliance earned $60.5 million, down from
$104.1 million a year ago. Joseph Craft IlI, Alliance presi-
dent-and CEQ, blamed $24.1 million in losses and charges
on Pontiki’s idling after the US Mine Safety and Health
Administration cited a failure of a belt line between two coal
stacking tubes.

“At Pontiki, we expect repairs will begin shortly and be
completed by the end of the year to resume production,”
he said.

Craft said Alliance produced 9 million short tons in the
latest quarter and recorded coal sales exceeding 8. 9 millionst,

The record coal volumes drove the company’s coal sales
revenues to $499 million in the quarter, a 5.3% increase
from Q3 2011.

Much of the increase was credited to the new Tunnel
Ridge longwall mine in Washington County, Pennsylvania,
and Ohio County, West Virginia. The steam coal mine con-
tinues to ramp up to its eventual peak of 6.5 million st a
year. The company also cited increases at the Onton under-
ground mine in Hopkins County, Kentucky, it acquired ear-
lier this year.

Alliance now expects to produce 34 million to 39 million st
in 2012, Craft said. Essentially all of Alliance’s coal is sold for
2012 and miore than 95% is committed and priced for 2013.

Construction continues, meanwhile, at the new Gibson
South underground mine and White Oak No. 1 longwall
mine in Gibson County, Indiana, and Hamilton County,
Tiinois, respectively. Gibson South is targeted to start pro-
duction in the fourth quarter of 2014 or early 2015. Initial
output at White Oak could commence next year, with the
bulk of production coming in 2014 and 2015,

Craft, in response to an analyst’s question, said Alliance
“will not be participating in the met market definitely in the
fourth quarter and most likely in the first and even the sec-
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In re: Chapter 11 Cases
Case No. 12-12900 (SCC)
PATRIOT COAL CORPORATION.,, et al.,

Debtors. (Jointly Administered)

[PROPOSED] ORDER MOTION FOR ENTRY OF AN
ORDER COMPELLING DEBTORS PATRIOT COAL CORPORATION AND GRAND
EAGLE MINING, LLC TO ASSUME OR REJECT RUDD EQUIPMENT COMPANY’S
EXECUTORY CONTRACTS PURSUANT TO 11 U.S.C § 365(d)(2)

Upon the accompanying Motion of party in interest Rudd Equipment Company
(“Rudd”) for an Order, pursuant to 11 U.S.C. § 365(d)(2), establishing a deadline by which
Patriot Coal Corporation and Grand Eagle Mining, LLC must assume or reject two Rudd
Equipment Company — Rental Agreements dated September 2011 (the “Equipment Contracts”)
and granting such other and further relief as this Court may deem proper; and after due

deliberation, and for good cause shown, it is

ORDERED that Debtors’ are directed to assume or reject the Equipment

Contracts pursuant to 11 U.S.C. § 365 on or before , 201 ; and it is further
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ORDERED that if Debtors’ reject the Equipment Contracts, the automatic stay

shall be lifted pursuant to 11 U.S.C. § 362 to direct Debtors’ to return the equipment leased

pursuant to the Equipment Contracts.

Dated: , 2012

HON.
UNITED STATES BANKRUPTCY JUDGE

#690566v1/BDL/11207.001
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