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Hearing Date:  To Be Determined  

 
UNITED STATES BANKRUPTCY COURT  
FOR THE SOUTHERN DISTRICT OF NEW YORK 

In re: 
 
PATRIOT COAL CORPORATION, et al., 

 
Debtors.   

Chapter 11 
 
Case No.: 12-12900 (SCC) 
 

OBJECTION OF ICON MAGNUM, LLC TO NOTICE OF REJECTION OF LEASE 
AGREEMENT AND THE ABANDONMENT OF EXPENDABLE PROPERTY 

 
 ICON Magnum, LLC (“ICON”), by and through its undersigned counsel, objects to the 

Notice of Rejection of Lease Agreement and the Abandonment of Expendable Property (Docket 

No. 1645) (the “Rejection Notice”) filed by the above-referenced debtors (the “Debtors”), and in 

support thereof, states as follows: 

PRELIMINARY STATEMENT 

1. ICON leases to the Debtors a dragline in Madison, WV, that cost approximately 

$12.5 million, weighs approximately 4,075 tons, and has a length of 411 feet.  The dragline is 

currently used within a mine and will cost millions of dollars to remove.  Through the Rejection 

Notice, the Debtors seek to reject the lease and abandon the dragline, deemed “expendable 

property,” effective as of December 12, 2012, without setting forth a reasonable process or 

timeline for abandonment.  In order to avoid additional claims against the Debtors’ estates, the 

effective date of rejection of the lease and the abandonment of the dragline should be extended to 

December 31, 2013. 
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BACKGROUND 

2. On May 5, 2008, ICON, as lessor, and Magnum Coal Company (“Magnum 

Coal”) and 32 of its subsidiaries, entered into a Master Lease Agreement (as amended, the 

“Master Lease Agreement”) for the purpose of establishing the terms and conditions by which 

ICON would lease equipment from time to time to Lessees.   

3. Also on May 5, 2008, pursuant to the Master Lease Agreement, ICON, as lessor, 

and Hobet Mining, LLC (“Lessee”), entered into Schedule 1 to the Master Lease Agreement (the 

“Schedule”) whereby ICON agreed to acquire at a cost of $12.5 million a certain Bucyrus Erie 

model 1570 Dragline (the “Equipment’), as more fully described on Section 1-A attached 

thereto, that ICON would in turn lease to Lessee.  All the terms and conditions of the Master 

Lease Agreement were incorporated and made a part of the Schedule.  A copy of the Master 

Lease Agreement and Schedule is annexed as Exhibit A.1   

4. On November 21, 2008, the Master Lease Agreement was amended (the 

“Amendment”) to add Patriot Coal Corporation and the 46 entities listed (collectively, the 

“Patriot Group”) as signatories to the Master Lease Agreement.  The Patriot Group was also 

incorporated within the definition of “Lessee” and “Lessees” as set forth in the Master Lease 

                                                 
1 Also on May 5, 2008, Branch Banking & Trust Company, as owner trustee or seller, Lessee, Cypress 
Equipment Fund VI, LLC and Cypress Equipment Fund VII, LLC, as owner participant, and Icon, as purchaser, 
entered into an Equipment Purchase Agreement (the “Equipment Purchase Agreement”) concerning the purchase of 
the Equipment.   

 Also on May 5, 2008, Branch Banking & Trust Company, Cypress Equipment Fund VI, LLC, and Cypress 
Equipment Fund VII, LLC delivered a Bill of Sale (the “Bill of Sale”) in connection with the Equipment Purchase 
Agreement.   

 Also on May 5, 2008, Branch Banking & Trust Company, Cypress Equipment Fund VI, LLC, and Cypress 
Equipment Fund VII, LLC entered into a Pay Proceeds Letter (the “Pay Proceeds Letter”) authorizing Icon and 
Lessee to make disbursements in connection with the Equipment Purchase agreement.  A copy of the Equipment 
Purchase Agreement, Bill of Sale, and Pay Proceeds letter is annexed as Exhibit B. 
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Agreement.  Amendment, § 1.  The Patriot Group, each by execution of the Amendment, 

affirmed it was a party to the Master Lease Agreement and explicitly assumed all obligations of a 

Lessee thereunder.  Amendment, § 1.  A copy of the Amendment is annexed as Exhibit C. 

5. On July 9, 2012 (the “Petition Date”), Magnum Coal and the other Debtors each 

filed voluntary petitions for relief under chapter 11 of title 11 of the United States Code 

(“Bankruptcy Code”).  Since the Petition Date, the Debtors have continued to operate their 

business and manage their property as debtors-in-possession pursuant to §§ 1107(a) and 1108 of 

the Bankruptcy Code. 

6. On November 29, 2012, the Debtors filed the Rejection Notice.  Pursuant to the 

Rejection Notice, the Debtors seek to reject the “Equipment Lease Agreement,” which is 

comprised of the Master Lease Agreement, Schedule (including Schedule 1-A), Amendment, 

Equipment Purchase Agreement, Bill of Sale, and Pay Proceeds Letter.   

7. The Debtors also seek to abandon the Equipment.  However, the Debtors do not 

set forth a reasonable process or timeline for the abandonment of the Equipment.   

8. The Debtors seek an effective date of December 12, 2012 (the “Effective Date”) 

regarding rejection of the Equipment Lease Agreement and abandonment of the Equipment. 

ARGUMENT 

9. The Equipment, located in Madison, West, Virginia, consists of one of the 

world’s largest draglines.  The Equipment weighs approximately 4,075 tons and has a length of 

411 feet.  The Equipment is currently being used within a mine and will cost millions of dollars 

to remove.   

10. Given the value and size of the Equipment, the Master Lease Agreement contains 

specific provisions governing the return of the Equipment.  See Master Lease Agreement, § 10.  

Upon termination of the Master Lease Agreement, Section 10(a) of the Master Lease Agreement 
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requires the Debtors to, among other things, (i) provide ICON with a written, in depth 

condition/field service report confirming that the Equipment has been properly tested, inspected, 

and examined, (ii) make all repairs required to place the Equipment in operating order, repair, 

and condition, and (iii) provide a detailed inventory of all components of the Equipment. 

11. Section 10(b) of the Master Lease Agreement further requires the Debtors to 

deliver the Equipment to a site directed by ICON.  In addition, the Debtors are required to, upon 

request, store the Equipment for up to one year, with reasonable storage fees to be paid by ICON, 

during which time the Debtors, at the expense of ICON, shall maintain and insure the Equipment 

in accordance with the provisions of the Master Lease Agreement.  See Master Lease Agreement, 

§ 10(b).  

12. The Rejection Notice does not ensure that the specific provisions in the Master 

Lease Agreement governing the return of the Equipment will be followed.  In fact, the Rejection 

Notice does not set forth a reasonable process for the abandonment and return of the Equipment.  

The Rejection Notice merely states that the Debtors seek to abandon the Equipment “to the 

lessor or sublessor party to the Lease Agreement associated with such [Equipment].” 

13. The Debtors seek an Effective Date that is only two days away.  This proposed 

Effective Date gives ICON only two days to arrange for the retrieval, storage, insurance, and 

maintenance of the Equipment.  This extremely short time frame is unreasonable, unworkable 

and should be extended to December 31, 2013.  Failure to provide a reasonable timeline for the 

return of the Equipment will only increase the claims against the Debtors’ estates.     
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CONCLUSION 

For the foregoing reasons, ICON respectfully requests that the Court (i) extend the 

Effective Date to December 31, 2013 or as otherwise agreed by the parties; and (ii) grant such 

other and further relief as is just and proper. 

Dated:  December 10, 2012 
             New York, NY 
 

REED SMITH LLP 
 
By:  /s/ Sarah K. Kam          
Edward J. Estrada 
Sarah K. Kam 
599 Lexington Avenue 
New York, NY 10022 
Telephone:  (212) 521-5400 
Facsimile:  (212) 521-5450 
eestrada@reedsmith.com 
skam@reedsmith.com 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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CERTIFICATE OF SERVICE 

 I, Sarah K. Kam, hereby certify that on December 10, 2012, I caused a true and correct 
copy of the OBJECTION OF ICON MAGNUM, LLC TO NOTICE OF REJECTION OF LEASE 
AGREEMENT AND THE ABANDONMENT OF EXPENDABLE PROPERTY to be served upon 
the following parties via U.S. mail. 

       By:  Sarah K. Kam  

 
U.S. Trustee 
Attn: Elisabetta G. Gasparini and Paul J. Schwartzberg 
33 Whitehall Street, 21st Floor 
New York, New York 10004 
 
Davis Polk & Wardwell LLP 
Attn: Marshall S. Huebner and Brian M. Resnick 
450 Lexington Avenue 
New York, New York 10017 
 
Weil Gotshal & Manges LLP 
Attn: Marcia Goldstein and Joseph Smolinsky 
767 Fifth Avenue 
New York, New York 10153 
 
Willkie Farr & Gallagher LLP 
Attn: Margot B. Schonholtz and Ana Alfonso 
787 Seventh Avenue 
New York, New York 10019 
 
Kramer Levin Naftalis & Frankel LLP 
Attn: Adam C. Rogoff, and Gregory Plotko 
1177 Avenue of Americas 
New York, New York 10036 
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