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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Main Document

Inre
Chapter 11
PATRIOT COAL CORPORATION, et al., Case No. 12-12900 (SCC)
(Jointly Administered)
Debtors.!

DEBTORS MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS
(1) AUTHORI ZING DEBTORS (A) TO OBTAIN POSTPETITION FINANCING
PURSUANT TO 11 U.S.C. §8 105, 361, 362, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) AND
364(¢) AND (B) TO UTILIZE CASH COLLATERAL PURSUANT TO 11 U.S.C. § 363,
(1) GRANTING ADEQUATE PROTECTION TO PREPETITION SECURED LENDERS
PURSUANT TO 11 U.S.C. 8§ 361, 362, 363 AND 364 AND (I11) SCHEDULING FINAL
HEARING PURSUANT TO BANKRUPTCY RULES 4001(b) AND (c)

! The Debtors are the entities listed on Schedule 1 attached hereto. The employer tax identification
numbers and addresses for each of the Debtors are set forth in the Debtors' chapter 11 petitions.
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Pursuant to sections 105, 361, 362, 363(c)(2), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1)
and 364(e) of title 11 of the United States Code, 11 U.S.C. 88 101, et seg. (the “Bankruptcy
Code”), Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the
“Bankruptcy Rules’) and the Local Bankruptcy Rules for the Southern District of New Y ork,
including Rule 4001-2 (the “SDNY Local Rules’), Patriot Coal Corporation (“Patriot Coal”)
and its subsidiaries that are debtors and debtors in possession in these proceedings (collectively,
the “Debtors’) filethis Motion (the “Motion”) for entry of an interim and final order,
substantially in the form attached hereto as Exhibit A (the “Interim Order”), (a) authorizing the
Debtors, on an interim basis, to enter into the Superpriority Secured Debtor-in-Possession Credit
Agreement substantially in the form attached hereto as Exhibit B (the “First Out DIP Credit
Agreement,” and together with any other related agreements, the “First Out DIP Documents”)
and the Amended and Restated Super Priority Secured Debtor-in-Possession Agreement
substantially in the form attached hereto as Exhibit C, and in marked form to show changes made
to the Prepetition Credit Agreement (as defined below) attached hereto as Exhibit D (the
“Second Out DIP Credit Agreement,” and together with any other related agreements, the
“Second Out DIP Documents,” the First Out DIP Documents and the Second Out DIP
Documents are collectively referred to as the “DI P Documents’ and the First Out DIP Credit
Agreement and the Second Out DIP Credit Agreement are collectively referred to asthe “DIP
Credit Agreements’), for postpetition financing (the “DIP Financing”) up to an aggregate
principal or face amount not to exceed $802,000,000 and the Pledge, Security, and Intercreditor
Agreement substantially in the form attached hereto as Exhibit E (the “ Security Agreement”) to
(i) refinance the borrowings and other extensions of credit under the Prepetition Agreements (the

“Prepetition Debt”), (ii) provide operating cash for the Debtors, (iii) provide access to letters of
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credit for the Debtors and their subsidiaries and (iv) provide working capital to the Debtors and
their subsidiaries; (b) authorizing the Debtors' use of cash collateral (“Cash Collateral”) and all
other collateral; (c) granting senior liens and superpriority administrative expense claims; and

(d) providing the adequate protection described herein to certain of the lenders and issuers of
letters of credit (the “Prepetition Credit Agreement Lenders’) under or in connection with the
Amended and Restated Credit Agreement, dated as of May 5, 2010 (as heretofore amended,
supplemented or otherwise modified, the “Prepetition Credit Agreement”), among Patriot Coal,
the Prepetition Credit Agreement Lenders and Bank of America, N.A. (“BofA”), as
administrative agent for the Prepetition Credit Agreement Lenders (in such capacity, the
“Prepetition Agent”), swing line lender and the letter of credit issuing bank, for the use of the
Prepetition Collateral, al as more fully described herein. The Debtors also request that the Court
schedule a hearing to consider approval of the DIP Credit Agreements and authorize the relief
granted in the Interim Order on afinal basis (the “Final Order” and, together with the Interim
Order, the “DIP Orders’). In support of this Motion, the Debtors respectfully represent as
follows:

Preliminary Statement

1 By this motion (the “Motion”), the Debtors seek immediate access to their
proposed postpetition financing in order to ensure their continued operations during chapter 11
and assure stakeholders of their ability to restructure expeditiously. The Debtors intend to
preserve and enhance their businesses as a going concern through the use of a postpetition credit
facility consisting of (a) a$125 million superpriority senior secured debtor-in-possession
borrowing base facility (the “Revolving Credit Loan”) offered under the First Out DIP

Documents, (b) a $375 million superpriority senior secured term loan facility (the“Term Loan”,
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and together with the Revolving Credit Loan, the “First Out Facility”) offered under the First
Out DIP Documents and (c) roll—up of letters of credit in an aggregate face amount of
approximately $302,000,000 issued pursuant to the Prepetition Credit Agreement, inclusive of
obligations as to reimbursement, renewal and extension (the “Roll Up L ettersof Credit”), into
the Second Out Facility. Together, these facilities will provide the Debtors the necessary
liquidity to fund their operations, working capital needs, and general corporate purposes during
the course of these chapter 11 cases, aswell as provide access to letters of credit that the Debtors
need to comply with their regulatory obligations and thus enable continued operation.

2. The DIP Financing is essential to the continued operation of the Debtors
businesses. With the funds from the DIP Financing, the Debtors will have sufficient time and
breathing room to begin their restructuring to effect the changes necessary to emerge from
chapter 11 as a stronger, more viable enterprise. Absent access to postpetition financing, the
Debtors will likely not have adequate cash on hand to maintain uninterrupted operations,
resulting in immediate liquidation, severe employee dislocation and crippling losses for vendors
and customers. The Debtors' customers, their approximately 4,000 employees and all of the
Debtors' constituents therefore depend on access to the DIP Financing so that the Debtors may
continue operating.

3. Obtaining the DIP Financing on the terms proposed is well within the sound
discretion of the Debtors, asit will allow the Debtors to stabilize their operations and preserve
and maximize the value of their estates for the benefit of all partiesin interest. The DIP
Financing replaces and greatly increases the Debtors' financing capacity compared with what is
currently available under the Prepetition Agreements. The liens securing the DIP Financing will

not prejudice the lenders and issuers of $51,804,289 in letters of credit under the Prepetition
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Securitization Facility (as defined below) (the “ Securitization Lettersof Credit”), whichis
being refinanced under under the Revolving Loan. In addition, the Debtors' small amount of
funded secured Prepetition Debt (a $25 million swing line loan (the “Swing Line Loan”)) will
be repaid in whole with the proceeds of the Debtors’ initial draw under the DIP Financing. The
Roll Up Letters of Credit will be rolled into the DIP Financing, which is supported by the
overwhelming mgjority of the Prepetition Credit Agreement Lenders. The DIP Financing
reflects fair-market pricing and customary terms and conditions for postpetition financings of
this size and type.

4, Moreover, the Debtors decision to enter into the DIP Financing is the
culmination of arigorous marketing process and exploration of available strategic alternatives.
After evaluating the proposals received and assessing the state of the financing markets, the
Debtors have determined that the proposed DIP Credit Agreements with the lenders thereunder
(the “DIP Lenders’), represent the most reasonable and viable option for obtaining the
additional liquidity necessary to sustain the Debtors operations during their restructuring and
enabling the Debtors to emerge expediently from chapter 11. Without the DIP Financing, the
Debtors will be unable to obtain the liquidity necessary to sustain their operations.

5. The Debtors respectfully request that this Court grant them authority to access up
to $677 million of this financing facility on an interim basis pursuant to the Interim Order,
composed of $250 million in borrowings under the Term Loan and $125 million in availability
under the Revolving Credit Loan (as defined below), in addition to the roll-up of up to $302
million in aggregate face amount of Roll Up Letters of Credit into the Second Out Facility. The
Debtors also request authority to use a portion of such borrowings to repay approximately

$25 million owed to their Prepetition Credit Agreement Lenders and backstop the Securitization
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Letters of Credit with letters of credit issued under the Revolving Credit Loan, aswell asto
provide the Prepetition Credit Agreement Lenders with adequate protection.

6. In connection with the roll—up of the Roll Up Letters of Credit into the Second
Out Facility, the Debtors also request that the Court, upon the approval of the Second Out DIP
Credit Agreement by the Required Lenders under and as defined in the Prepetition Credit
Agreement, each issuer of an Existing BofA L/C, the Prepetition Agent and each Loan Party
under and as defined in the Prepetition Credit Agreement, deem the Prepetition Credit
Agreement to have been amended and restated in its entirety in accordance with the terms of the
Prepetition Credit Agreement and replaced by the Second Out DIP Credit Agreement and the
relative rights and responsibilities of the lenders under the Prepetition Credit Agreement and the
issuers of the Roll Up Letters of Credit to be governed by the terms of the Second Out DIP
Credit Agreement.

7. For the reasons set forth herein, the Debtors believe that authorization to obtain
the DIP Financing and use the Cash Collateral isin the best interests of the Debtors, their estates
and their stakeholders and should be granted.

Relief Reguested

8. By this Motion, the Debtors respectfully request that the Court grant the following
relief as provided in the DIP Orders:

e TheDIP Financing: Authorization for Patriot Coal to enter into DIP Documentsto
obtain the DIP Financing, and for all of the other Debtors to guaranty Patriot Coal’s
obligations in connection with the DIP Financing:

o tobeobtained from Citibank, N.A. (“Citibank”), acting as administrative agent
and as collateral agent for the First Out Facility (in such capacities, the “First Out
DIP Agent”), and Bank of America, N.A. (“BofA”), acting as administrative
agent and collateral agent for the Second Out Facility (in such capacities, the
“Second Out DIP Agent” and, together with the First Out DIP Agent, the “DIP
Agents’), in each case for themselves and a syndicate of financial institutions
(together with the First Out DIP Agent and the Second Out DIP Agent and

6
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including the fronting and issuing banks for the letters of credit, the “DIP
Lenders’) to be arranged by Citigroup Global Markets Inc. (“CGMI"), Barclays
Bank, PLC (“Barclays’), and Merrill Lynch, Pierce, Fenner & Smith
Incorporated (“MLPFS’, and together with CGMI and Barclays, the “Joint L ead
Arrangers’);

o up to the aggregate principal amount of $802 million (the actua available
principal amount at any time being subject to those conditions set forth in the DIP
Documents), to consist of

= $375 million in liquidity to fund the Debtors operations through the Term
Loan, a secured superpriority term loan facility,

= $125 million in additional liquidity available through the Revolving Credit
L oan, a secured superpriority revolving borrowing base facility, and

= Approximately $302 million of Roll Up Letters of Credit under the
Second Out DIP Facility;

o onaninterim basis, to forthwith borrow or obtain letters of credit from the DIP
Lenders under the DIP Documents upon entry of the Interim Order up to an
aggregate principal or face amount not to exceed $250 million under the Term
Loan, $125 million under the Revolving Credit Loan, and $302 million under the
Second Out Facility, with the balance of the proceeds of the DIP Financing to be
made available upon entry of the Final Order;

e Secured Cash Management and Hedge Agreements. Authorization for the Debtors to
enter into Secured Cash Management Agreements and Secured Hedge Agreements (as
defined in the First Out DIP Credit Agreement) subject to the terms and limitations set
forth in the First Out DIP Credit Agreement, including authority for the Debtors to amend
and restate the existing purchasing card agreement with Citibank, N.A. in connection
with the obligations thereunder becoming Secured Cash Management Obligations, as
defined in and under the First Out DIP Credit Agreement;

e DIP Liens: Authorization to grant to the First Out DIP Agent and the Second Out DIP
Agent, as applicable, for their own respective benefit and for the benefit of the applicable
DIP Lenders (such liens collectively, the“DIP Liens’):

e a valid, binding, continuing, enforceable, fully-perfected first priority senior
security interest in and lien upon the Revolving Collateral (as defined in the
Security Agreement) and all proceeds, product, offspring or profits of the
Revolving Collateral to secure the Revolving Credit Loan;

e a valid, binding, continuing, enforceable, fully-perfected first priority senior
security interest in and lien upon the Term Collateral and all proceeds, product,
offspring or profits of al the Term Collateral to secure the Term Loan and the
Second Out Facility;
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avalid, binding, continuing, enforceable, fully-perfected second priority security
interest in and lien upon the Revolving Collateral and all proceeds, product,
offspring, or profits of the Revolving Collateral to secure the Term Loan and the
Second Out Facility;

avalid, binding, continuing, enforceable, fully-perfected second priority security
interest in and lien upon the Term Collateral (as defined in the Security
Agreement) and all proceeds, product, offspring, or profits of the Term Collateral
to secure the Revolving Credit Loan; and

excluded from the collateral securing the DIP Financing is any lease, license,
contract, or agreement or other property right the grant of a lien in which is
prohibited by applicable law or any provision thereof unless the applicable
provision is rendered ineffective by applicable non-bankruptcy law or the
Bankruptcy Code; provided that the foregoing shall not preclude any
counterparty to any such contract from an opportunity to be heard in the
Bankruptcy Court on notice with respect to whether applicable non bankruptcy
law or the Bankruptcy Code renders such provision ineffective. The proceeds of
any such contracts, however, are included in the collateral;

Superpriority Claims. Granting of superpriority claims to the DIP Lenders payable

from, and having recourse to, all prepetition and postpetition property of the Debtors
estates and all proceeds thereof (including, subject only to and effective upon entry of the
Final Order (as defined below), any Avoidance Proceeds (as defined below)), subject to
the Carve Out (as defined below);

Real Property L ease Rights: Asarequirement and precondition to the DIP Lenders

willingness to lend and in furtherance of the superpriority claims granted to the DIP
Lenders, which are payable from and have recourse to all of the Debtors' pre- and post-
petition property including, among other things, all of the Debtors Real Property L eases,
the granting of certain rights to the DIP Lenders, discussed in more detail below, to
compel assumption and assignment of certain executory leases of real property and rights
to credit bid amounts owed under the DIP Financing as consideration in respect of the
assignment of any such leases, as well asrights of first refusal with respect to proposed
assignments or rejections of such leases,

Repayment of Prepetition Debt: Authorization for the Debtors to immediately use

proceeds of the DIP Financing to:

(e}

o

repay the $25 million in funded Prepetition Debt in full,

backstop Securitization Letters of Credit in an aggregate face amount of
$51,804,289 with letters of credit issued under the Revolving Credit Loan,

deem any outstanding cash management and hedge obligations that are secured
under the Prepetition Credit Agreement to have been incurred under and secured
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under the First Out DIP Documents or the Second Out DIP Documents as
described in the applicable DIP Documents;

e Adeguate Protection: Approval of the form and manner of the adequate protection to be
provided to the Prepetition Credit Agreement Lenders;

e Useof Cash Collateral: Authorization for the Debtors to use Cash Collateral within the
meaning of section 361 of the Bankruptcy Code and all other collateral in which the
lenders under the Prepetition Credit Agreement may have an interest, and the granting of
adequate protection to the Prepetition Credit Agreement Lenders with respect to, inter
alia, such use of their Cash Collateral;

e Stipulations. Approval of certain stipulations by the Debtors with respect to the
Prepetition Agreements and the claims, liens, and security interests arising therefrom;

e Final Hearing: Scheduling of afinal hearing (the “Final Hearing”) to be held within 30
days of the entry of this Interim Order to consider entry of afina order (the “Final
Order™) authorizing the balance of the borrowings and letter of credit issuances under
the DIP Documents on afinal basis, as set forth in the Motion and the DIP Documents
filed with this Court.

Background and Jurisdiction

0. On July 9, 2012 (the “Petition Date”), each Debtor commenced with this Court a
voluntary case under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code’).
The Debtors are authorized to operate their businesses and manage their properties as debtorsin
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. No official
committees have been appointed.

10.  Contemporaneously herewith, the Debtors have filed a motion requesting joint
administration of their chapter 11 cases pursuant to Rule 1015(b) of the Federal Rules of
Bankruptcy Procedure (the “Bankruptcy Rules’).

11.  Additional information about the Debtors’ businesses and the events leading up to
the Petition Date can be found in the Declaration of Mark N. Schroeder, Patriot Coal
Corporation’s Senior Vice President and Chief Financial Officer (the “ Schroeder Declaration”),

which isincorporated herein by reference.
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12.  Thefacts and circumstances supporting this Motion are set forth in the
Declaration of Paul P. Huffard, Senior Managing Director of Blackstone Advisory ServicesL.P.,
in Support of Debtors' Motion for Entry of Interim and Final Orders (i) Authorizing Debtors
(A) to Obtain Postpetition Financing Pursuant to 11 U.S.C. 88 105, 361, 362, 364(c)(1),
364(c)(3), 364(d)(1) and 364(e) and (B) to Utilize Cash Collateral Pursuant to 11 U.S.C. § 363,
(i) Granting Adeguate Protection to Prepetition Secured Parties Pursuant to 11 U.S.C. 88 361,
362, 363 and 364 and (iii) Scheduling Final Hearing Pursuant to Bankruptcy Rules 4001(b)
attached hereto as Exhibit F (the “DIP Declaration”).

13.  The Court has subject matter jurisdiction to consider this matter pursuant to 28
U.S.C. § 1334. Thisisacore proceeding pursuant to 28 U.S.C. § 157(b) and may be determined
by the Bankruptcy Court. Venueis proper before this Court pursuant to 28 U.S.C. 88 1408 and
1409. The predicates for relief requested herein are sections 361, 362, 363 and 364 of the
Bankruptcy Code, Bankruptcy Rules 2002, 4001, 6004 and 9014 and Local Bankruptcy Rules
2002-1, 4001-1 and 6004-1.

Concise Summary of Ter ms of the DIP Financing

14. In accordance with Bankruptcy Rules 4001(b) and (d), the following summarizes
the significant terms of the DIP Credit Agreements and Interim Order.? Included in this
summary is a description of each the provisions required to be described by Local Bankruptcy
Rule 4001-2. The Debtors believe that the following provisions of the DIP Credit Agreements

and the Interim Order are justified and necessary in the context and circumstances of these cases.

2 The following summary isincluded for convenience only and is qualified in its entirety by reference to
the definitive DIP Documents, which shall control in the event of any inconsistency.

10
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MATERIAL TERMSOF THE POSTPETITION FINANCING

Borrower
Bankruptcy Rule Patriot Coal Corporation. See First Out DIP Credit Agreement § 1.01; Second Out
4001(c)(1)(B) DIP Credit Agreement § 1.01; Interim Order Introduction.
Guarantor
Subsidiaries All Debtors (other than the Borrower and EACC Camps Inc.), and Patriot Ventures
Bankruptcy Rule LLC. SeeFirst Out DIP Credit Agreement 88 1.01, 6.12; Second Out DIP Credit
4001(c)(1)(B) Agreement 8§ 1.01; Interim Order Introduction, § 5(a).

A syndicate of financia ingtitutions, including Citibank as administrative agent and
DIP Lenders collateral agent for the Firs_t Qut F_acility (in such capacities, the “First Out DIP
WptcyRule Age_n_t”),_and BofA as _at_jml nistrative agent and collateral agent for the Sec_ond Out_
4001(c)(1)(B) Facility (in such capacities, the “ Second Out DIP Agent” and, together with the First

Out DIP Agent, the “DIP Agents”), arranged by the Joint Lead Arrangers, Citicorp
North America, Inc., Barclaysand MLPFS. See First Out DIP Credit Agreement
§ 1.01; Second Out DIP Credit Agreement § 1.01; Interim Order Introduction.

Administrative Agent
Bankruptcy Rule
4001(c)(2)(B)

Citibank for the First Out Facility, and BofA for the Second Out Facility. SeeFirst
Out DIP Credit Agreement § 1.01; Second Out DIP Credit Agreement § 1.01;
Interim Order Introduction.

Use of Proceeds
Bankruptcy Rule
4001(c)(1)(B)

Local Bankruptcy Rule
4001-2(a)(6-7)

The proceeds of the DIP Financing shall be used (i) to finance working capital needs
and for the general corporate purposes of the Debtors, (ii) to pay the fees, costs and
expenses incurred by the Debtors in connection with the chapter 11 cases and (iii) to
refinance Prepetition Debt. See First Out DIP Credit Agreement 88 4.01(g), 6.11;
Second Out DIP Credit Agreement § 4.01(h); Interim Order Introduction, 11 4-5,
18, 20-21.

Revolving Credit
Loan

Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(1)

The Revolving Credit Loan is a $125 million secured superpriority borrowing base
facility, to be made available in full upon entry of the Interim Order. The borrowing
base shall be based upon the value of (i) receivables, (ii) cash proceeds of receivables
and Restricted Cash and (iii) certain reserves established by the DIP Agent as set forth
in the First Out DIP Credit Agreement. See First Out DIP Credit Agreement

88 1.01, 2.01; Interim Order Introduction, 1 5(a).

Term L oan
Bankruptcy Rule
4001(c)(2)(B);

Local Bankruptcy Rule
4001-2(a)(2)

The Term Loan is a $375 million superpriority senior secured term loan facility to be
drawn in an initial amount of up to $250 million upon entry of the Interim Order,
subject to satisfaction of the terms set forth therein and in the First Out DIP Credit
Agreement, with the balance to be made available upon entry of the Final Order. See
First Out DIP Credit Agreement § 2.01; Interim Order Introduction, T 5(a).

Second Out Facility
Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(1)

The Second Out Facility is a superpriority senior secured facility, consisting of aroll
up of obligationsin respect of outstanding letters of credit issued under the Pre-
Petition Credit Facility in the aggregate face amount of approximately $302 million.
Obligations under the Second Out Facility share afirst lien with the First Out Lenders
in the Term Collateral and share a second lien with the Term Lenders in the Revolving
Collateral. The payment priority of the obligations under the Second Out Facility is
immediately junior to the obligations under the Term Loan Facility (and following the
exercise of remedies upon adefault and certain other circumstances, to the obligations
under the Revolving Credit Facility). The payment priorities among the First Out DIP
Lenders and Second Out DIP Lenders, as well as other intercreditor provisions, are set
forth in detail in the Security Agreement. See Second Out DIP Credit Agreement
§2.01; Interim Order Introduction, Y 5(a).

11
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MATERIAL TERMSOF THE POSTPETITION FINANCING

Maturity and
Termination Date

Bankruptcy Rule
4001(c)(1)(B)

First Out Facility Maturity Date: The datethat is (i) 450 days after the Closing Date
or (ii), if the Extension Date has occurred, December 31, 2013.

Second Out Facility Maturity Date: Thedate that is (i) 450 days after the Closing
Date or (ii), if the Extension Date has occurred, December 31, 2013.

First Out Facility Termination Date: The earliest of (i) the Maturity Date, (ii) the
date of termination of the Commitments, (iii) the date of termination of the
Commitment of each Lender and of the obligation of the L/C Issuersto make L/C
Credit Extensions, (iv) the Prepayment Date, (v) the Consummation Date and (vi) the

date of dismissal of the Cases by the Bankruptcy Court.

Second Out Facility Termination Date: The earliest of (i) the Maturity Date, (ii) the
date of termination of the obligation of the L/C Issuers to permit the extension of the
expiry date of any L etter of Credit upon direction from the DIP Agent pursuant to
Section 8.02, (iii) the Prepayment Date, (iv) the Consummation Date and (v) the date
of dismissal of the Cases by the Bankruptcy Court.

See First Out DIP Credit Agreement § 1.01, Second Out DIP Credit Agreement
§1.01

Fees

Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(3)

Agaregate Fees. The total amount of fees paid by the Debtors in respect of the DIP
Financing is $33.5 million, inclusive of fees paid prepetition and fees to be paid out of
loan proceeds.

Underwriting, Incentive, and Other Fees: Asset forth in the fee letters between the
Joint Lead Arrangers and Patriot Coal. See First Out DIP Credit Agreement § 2.10;
Second Out DIP Credit Agreement § 2.06(b); Interim Order T 5(f).

DIP Agent Fees: The fees and other charges payable in the amounts and at the times
separately agreed upon between Patriot Coal and the DIP Agents, as set forth in the fee
letters between Patriot Coal and the DIP Agents. See First Out DIP Credit
Agreement § 2.10; Second Out DIP Credit Agreement § 2.06(a); Interim Order

1 5(e).

Letter of Credit Fees. For letters of credit issued under the Revolving Credit Loan
(“Lettersof Credit Fees’), the Applicable Rate® for Revolving Credit Loans that are
Eurocurrency Rate Loans times the daily amount available to be drawn under such
Letter of Credit. See First Out DIP Credit Agreement 88 1.01, 2.04(j).

Existing L etter of Credit Fees: For Existing Letters of Credit, 4.5% per annum times

% For the purposes of the DIP Credit Agreement, “Applicable Rate” means (a) with respect to Revolving
Credit Loans, (i) 3.25% per annum, in the case of Eurocurrency Rate Loans and Letters of Credit, (ii) 2.25% per
annum, in the case of Base Rate Loans and (iii) 0.75% per annum, in the case of Revolving Credit Commitment
Fees and (b) with respect to Term Loans, (i) 8.00% per annum, in the case of Eurocurrency Rate Loans, (ii) 7.00%
per annum, in the case of Base Rate Loans and (iii) 0.75% per annum, in the case of Term Commitment Fees.

12
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MATERIAL TERMSOF THE POSTPETITION FINANCING

the daily amount available to be drawn under such Existing Letter of Credit. See
Second Out DIP Credit Agreement 88 1.01, 2.01(i); Interim Order T 5(f).

Revolving Credit Commitment Fee: Patriot Coal shall pay to the First Out DIP
Agent for the account of each Revolving Lender in accordance with its Applicable
Percentage, a commitment fee (the “ Revolving Credit Commitment Fee”) equal to
the Applicable Rate times the actual daily amount by which the aggregate Revolving
Credit Commitments of all Revolving Lenders exceed the sum of (i) the Outstanding
Amount of Revolving Credit Loans and (ii) the Outstanding Amount of L/C
Obligations, determined as of the last day of theimmediately preceding month. See
First Out DIP Credit Agreement § 2.10(a); Interim Order § 5(f).

Term Commitment Fee: Patriot Coal shall pay to the First Out DIP Agent for the
account of each Term Lender in accordance with its Applicable Percentage, a“Term
Commitment Fee” equal to the Applicable Rate times the actual daily amount by
which the aggregate Term Commitments of all Term Lenders exceed the Outstanding
Amount of Term Loans. See First Out DIP Credit Agreement § 2.10(b); Interim
Order 1 5(f).

Interest Rates
Bankruptcy Rule
4001(c)(1)(B)

FIRST OUT FACILITY

Revolving Credit L oan

The applicable interest is (a) with respect to Eurocurreny Rate Loans, LIBOR plus
3.25%, with aLIBOR floor of 1.50% and (b) with respect to Base Rate L oans, the
Base Rate plus 2.50%. The Revolving Credit L oan has a commitment fee of 0.75%.

Term Loan

The applicable interest is (a) with respect to Eurocurreny Rate Loans, LIBOR plus
8.00%, with aLIBOR floor of 1.50% and (b) with respect to Base Rate Loans, the
Base Rate plus 7.00%. The Term Facility has a commitment fee of 0.75%.

“Base Rate” means, in relation to aLoan in Dollars, the highest of (a) the rate of
interest in effect for such day publicly announced from time to time by the First Out
DIP Agent asits“primerate” in effect in New Y ork, New Y ork; each change in such
prime rate shall be effective on the date such change is publicly announced as
effective, (b) the Federal Funds Rate from time to time plus 0.50% and (c) the
Eurodollar Rate applicable for an Interest Period of one month plus 1.00%; provided
that, in the case of any Term Loan, the Base Rate shall not be less than 2.50%.

First Out Facility Default Rate: For obligations other than Letter of Credit Fees, an
interest rate equal to (i) the Base Rate plus (ii) the Applicable Rate, if any, applicable
to Base Rate Loans plus (iii) 2.00% per annum; provided, however, that with respect to
a Eurocurrency Rate Loan, the Default Rate shall be (a) an interest rate equal to the
interest rate (including any Applicable Rate) otherwise applicable to such Loan plus
2% per annum and (b) when used with respect to Letter of Credit Fees, arate equal to
the Applicable Rate plus 2.00% per annum.

See First Out DIP Credit Agreement § 1.01.

SECOND OUT FACILITY

The applicable interest rateis (a) with respect to Eurocurrency Rate L/C

Borrowings, LIBOR plus 8.00% with aLIBOR floor of 1.5% and (b) with respect to
Base Rate L/C Borrowings, Base Rate plus 7.00%. The facility has aletter of credit
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MATERIAL TERMSOF THE POSTPETITION FINANCING

fee of 4.50%.

“Base Rate” means for any day afluctuating rate per annum egual to the higher of

(a) the Federal Funds Rate plus 1/2 of 1%, (b) the Eurocurrency Rate plus 1% and

(c) the rate of interest in effect for such day as publicly announced from time to time
by Bank of Americaasits“primerate.” The“primerate’ isarate set by Bank of
America based upon various factors including Bank of America's costs and desired
return, general economic conditions and other factors, and is used as areference point
for pricing some loans, which may be priced at, above, or below such announced

rate. Any change in such rate announced by Bank of America shall take effect at the
opening of business on the day specified in the public announcement of such change.

See Second Out DIP Credit Agreement § 1.01.

Mandatory

Prepayments
Local Bankruptcy Rule

4001-2(a)(13)

Customary for similar transactions. If Patriot Coal or any of its subsidiaries disposes
of any property (subject to certain exceptions) (a) which results in the realization by
such Person of Net Cash Proceeds in excess of $5 million in the aggregate, 50% of
such excess Net Cash Proceeds shall be applied as a mandatory prepayment of
amounts outstanding under the First Out Facility and the Second Out Facility, and
Patriot Coal shall be entitled to retain the first $5 million and 50% of such excess Net
Cash Proceedsto fund its liquidity needs, and (b) which resultsin the realization by
such Person of Net Cash Proceeds in excess of $100 million, 100% of such excess Net
Cash Proceeds shall be applied as a mandatory prepayment of amounts outstanding
under the First Out Facility and the Second Out Facility. See First Out DIP Credit
Agreement § 2.06(b), Second Out DIP Credit Agreement § 2.03(b).

Collateral and
Priority

Bankruptcy Rule
4001(c)(1)(B)(ii);
Local Bankruptcy Rule
4001-2(a)(4)

The Revolving Credit Loan is secured by afirst-priority, fully perfected lien on the
Revolving Collateral.

The Term Loan and the Second Out Facility are secured by afirst-priority, fully
perfected lien on the Term Collateral.

The Term Loan and the Second Out Facility are additionally secured by a second-
priority, fully perfected lien on the Revolving Collateral, and the Revolving Credit
Loan is additionally secured by a second-priority, fully perfected lien on the Term
Collateral.

See DIP Credit Agreement 8 2.16; Second Out DIP Credit Agreement § 2.13;
Interim Order Introduction, 11 7, 8.

The DIP Credit Agreements provide that the collateral for the Term Loan and Second
Out Facility shall not include the Debtors' claims and causes of action pursuant to
sections 502(d), 544, 545, 547, 548, 549, and 550 of the Bankruptcy Code or any other
avoidance actions under the Bankruptcy Code (collectively, “Excluded Avoidance
Action Claims’), but, subject only to and effective upon entry of the Final Order, shall
attach to any proceeds or property recovered whether by judgment, settlement or
otherwise (“Avoidance Proceeds’). For the avoidance of doubt, the Superpriority
Claims are payable from and have recourse to the Avoidance Proceeds of the Excluded
Avoidance Action Claims. See Interim Order § 7(d).

Carve-Out
Local Bankruptcy Rule

The DIP Credit Agreements provide that the Superpriority Claims of the DIP Lenders
are subject to a carve-out (the “Carve-Out”) to include (i) al fees and interest
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4001-2(a)(5)

required to be paid to the Clerk of the Bankruptcy Court and to the Office of the
United States Trustee pursuant to section 1930(a) of title 28 of the United States Code
and section 3717 of title 31 of the United States Code, (ii) all reasonable fees and
expenses incurred by atrustee under Section 726(b) of the Bankruptcy Codein an
amount not exceeding $200,000, and (iii) any and all allowed and unpaid claims of any
professional of the Debtors or the statutory committee of unsecured creditors
appointed in the Cases whose retention is approved by the Bankruptcy Court during
the Cases pursuant to Sections 327 and 1103 of the Bankruptcy Code for unpaid fees
and expenses (and the reimbursement of out-of-pocket expenses allowed by the
Bankruptcy Court incurred by any members of the Creditors Committee (but
excluding fees and expenses of third—party professionals employed by such members
of the Creditors Committee)) incurred, subject to the terms of the Orders, (A) prior to
the occurrence of an Event of Default and (B) at any time after the occurrence and
during the continuance of an Event of Default in an aggregate amount not exceeding
$7,000,000 relating to amounts in this subclause (B); provided, however, (x) that
nothing herein shall be construed to impair the ability of any party to object to any of
the fees, expenses, reimbursement or compensation described in clauses (A) and (B)
above, and (y) that cash or other amounts on deposit in the Revolving Letter of Credit
Account (as defined in the First Out DIP Credit Agreement) shall not be subject to the
Carve Out. SeeFirst Out DIP Credit Agreement § 1.01; Second Out DIP Credit
Agreement § 1.01; Interim Order T6(b).

Conditionsto Closing
Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(2), 2(h)

The conditions precedent to closing include the usual and customary conditions for
financings of this type, including, among other things, delivery of financing
documentation, payment of fees and expenses, governmental and third—party
approvals, the appointment of a Chief Restructuring Officer on acceptable terms and
entry of the Interim Order. Closing of the First Out DIP Credit Agreement is
additionally conditioned on the approval of the Second Out DIP Credit Agreement by
the Required Lenders under the Prepetition Credit Agreement. See First Out DIP
Credit Agreement § 4.01; Second Out DIP Credit Agreement § 4.01.

Covenants
Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(8)

Affirmative Covenants. Usua and customary for financings of this type, including,
without limitation, delivery of financia statements, notices of material events,
provision of information regarding collateral, maintenance of properties and insurance,
compliance with all applicable laws, payment of any postpetition obligations, and
provision of further assurances in connection with performance under the DIP Credit
Agreements and information regarding the Debtors' cash management system. See
First Out DIP Credit Agreement 886.01 to 6.23; Second Out DIP Credit
Agreement Article 6.

Negative Covenants: Usual and customary for financings of this type, including,
without limitation, restrictions on liens, investments, indebtedness (including
guarantees), fundamental changes, changes to the nature of the business, dispositions,
dividends and distributions, affiliate transactions, prepayment of indebtedness, and
amendment of certain material documents. See First Out DIP Credit Agreement
8§ 7.01to 7.18; Second Out DIP Credit Agreement Article6.

Revolving Credit L oan and Term L oan Financial Covenants: Patriot Coal
covenants to maintain liquidity, consolidated EBITDA of Patriot Coal and its
subsidiaries at the levels set forth below, and to limit capital expenditures as set forth
below:
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Minimum Liquidity

Period Amount (in millions)
From July 1, 2012 until September 30, 2012 $150.0
From October 1, 2012 until December 31, 2012 $130.0
After January 1, 2013 $100.0
Minimum Consolidated EBITDA

Month Amount (in millions)
October 31, 2012 $48.00
November 30, 2012 $49.00
December 31, 2012 $53.00
January 31, 2013 $61.00
February 28, 2013 $60.00
March 31, 2013 $67.00
April 30, 2013 $81.00
May 31, 2013 $94.00
June 30, 2013 $98.00
July 31, 2013 $110.00
August 31, 2013 $134.00
September 30, 2013 $148.00
October 31, 2013 $176.00
November 30, 2013 $190.00
December 31, 2013 $205.00
Maximum Capital Expenditures

Month Amount (in millions)
July 31, 2012 $66.0
August 31, 2012 $73.0
September 30, 2012 $77.0
October 31, 2012 $91.00
November 30, 2012 $96.00
December 31, 2012 $106.00
January 31, 2013 $118.00
February 28, 2013 $121.00
March 31, 2013 $135.00
April 30, 2013 $145.00
May 31, 2013 $164.00
June 30, 2013 $188.00
July 31, 2013 $192.00
August 31, 2013 $196.00
September 30, 2013 $215.00
October 31, 2013 $229.00
November 30, 2013 $236.00
December 31, 2013 $245.00

See DIP Credit Agreement 88 7.11 - 7.13; Second Out DIP Credit Agreement
Article 6.

Real Property L eases. Covenant not to reject or otherwise terminate a Real Property
Lease or to sell or assign (1) any Material Lease, (I1) any Real Property Lease for
consideration that, when taken in the aggregate with the consideration for all such
other sales or assignments since the Closing Date, exceeds $20,000,000, in each case
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without giving 30 days’ prior written notice to the First Out DIP Agent, during which
time the First Out DIP Agent may find a reasonably acceptable replacement lessee to
whom such Real Property Lease may be assigned, and the Loan Parties agree to seek
court approval to assign and assume the applicable Real Property Lease(s) to such
replacement lessee if found; provided that the foregoing requirements shall not apply
to Real Property Leasesthat are rejected, sold or assigned (A) pursuant to afiling on
the Petition Date or (B) on the effective date of a plan of reorganization. Upon an
Event of Default, the rights of the First Out DIP Agent to compel assumption and
assignment of Real Property Leases, including to the First Out DIP Agent as collateral
securing the DIP Financing, are expanded. See First Out DIP Credit Agreement
Article 8; Second Out DIP Credit Agreement Article 7; Interim Order { 8.

Events of Default
Bankruptcy Rule
4001(c)(1)(B);

Local Bankruptcy Rule
4001-2(a)(10)

Usual and customary for financings of this type, including, without limitation, non-
payment of principal, interest and fees, defaults under affirmative and negative
covenants, breaches of representations and warranties (subject to certain exceptions
contained in the DIP Credit Agreements), dismissal or conversion of the bankruptcy
cases, entry of an order vacating the automatic stay to foreclose of property in excess
of $5 million, entry of an order reversing or staying the DIP Orders, non-permitted
prepetition debt payments, seeking authority to sell substantially all of any the
Debtors' assets, failure to comply with certain ERISA regulations, the invalidation of
liens securing the DIP Financing, a change of control, a breach of a material contract,
and failure to pay rent under any lease for more than five days. See First Out DIP
Credit Agreement § 9.01; Second Out DIP Credit Agreement 8 8.01; Interim
Order 11 8(c), 16(b).

Change of Control
Local Bankruptcy Rule
4001-2(a)(11)

An event or series of events by which (a) any “person” or “group” becomes the
“beneficial owner” (as defined in Rules 13d-3 and 13d-5 under the Securities
Exchange Act of 1934), directly or indirectly, of 35% or more of the equity securities
of Patriot Coal entitled to vote for members of the board of directors or equivalent
governing body of Patriot Coal on afully-diluted basis, or (b) during any period of 12
consecutive months, a majority of the members of the board of directors or other
equivalent governing body of Patriot Coal cease to be composed of individuals (i) who
were members of that board or equivalent governing body on the first day of such
period, (ii) whose election or nomination to that board or equivalent governing body
was approved by individuals referred to in clause (i) above constituting at the time of
such election or nomination at least a majority of that board or equivalent governing
body or (iii) whose election or nomination to that board or other equivalent governing
body was approved by individuals referred to in clauses (i) and (ii) above constituting
at the time of such election or nomination at least a majority of that board or
equivalent governing body (excluding, in the case of both clause (ii) and clause

(i), any individual whose initial nomination for, or assumption of office as, a member
of that board or equivalent governing body occurs as aresult of an actual or threatened
solicitation of proxiesor consents for the election or removal of one or more directors
by any person or group other than a solicitation for the election of one or more
directors by or on behalf of the board of directors). See First Out DIP Credit
Agreement §1.01.

Limitations on Use of
DIP Financing and
Cash Collateral

Fed. R. Bankr. P.

No borrowings, letters of credit, Cash Collateral, Collateral or the Carve Out may be
used to () object, contest or raise any defense to the validity, perfection, priority,
extent or enforceability of any amount due under the DIP Documents or the Prepetition
Agreements, or the liens or claims granted under this Interim Order, the DIP
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4001-2(a)(9)

Documents or the Prepetition Agreements, (b) assert any Claims and Defenses or
causes of action against the DIP Agent, the DIP Lenders, the Prepetition Agent, the
Prepetition Securitization Administrator or the Prepetition Secured Lenders or their
respective agents, affiliates, representatives, attorneys or advisors, (¢) prevent, hinder
or otherwise delay the DIP Agent’s, the Prepetition Agent’s or the Prepetition
Securitization Administrator’ s assertion, enforcement or realization on the Cash
Collateral or the Collateral in accordance with the DIP Documents, the Prepetition
Agreements or this Interim Order, (d) seek to modify any of the rights granted to the
DIP Agent, the DIP Lenders, the Prepetition Agent, the Prepetition Securitization
Administrator or the Prepetition Secured Lenders hereunder or under the DIP
Documents or the Prepetition Agreements, in each of the foregoing cases without such
applicable parties' prior written consent or (€) pay any amount on account of any
claims arising prior to the Petition Date unless such payments are (i) approved by an
order of this Court and (ii) in accordance with the DIP Credit Agreements and the
Budget (as defined in the DIP Credit Agreements) as approved by the DIP Agent in its
sole discretion. Notwithstanding the foregoing, advisors to the Creditors Committee
may investigate the liens granted pursuant to the Prepetition Agreements during the
Challenge Period at an aggregate expense for such investigation not to exceed
$75,000. Seelnterim Order 1 18.

Joint Liability

Local Bankruptcy Rule
4001-2(a)(14);

Local Bankruptcy Rule
4001-2(e)

All obligations of Patriot Coal are guaranteed, on ajoint and several basis, by each of
Patriot Coal’ s direct and indirect subsidiaries. See First Out DIP Credit Agreement
Article 11; Second Out DIP Credit Agreement § 1.01, Exhibit D; Interim Order
15(@a).

Debtor Stipulations
Local Bankruptcy Rule
4001-2(f)

Fed. R Bankr. P.
4001(c)(1)(B)(iii) and
(viii)

The Debtors make certain customary admissions and stipul ations with respect to the
aggregate amount of the Prepetition Debt and the validity, enforceability and priority
of the liens and security interests securing the Prepetition Debt, subject to a 60 day
challenge period following entry of the Final Order. Seelnterim Order { 3, 17.

Automatic Stay
Fed. R Bankr. P.

4001(c)(1)(B)(iv)

The Interim Order provides for lifting of the automatic stay to allow the DIP Agent
and DIP Lenders to exercise, upon the occurrence of an Event of Default and seven
days’ prior written notice, all rights and remedies under the DIP Documents, including,
among other things, the DIP Lenders' rights to accel erate amounts owed under the DIP
Facility and to terminate the Debtors' use of Cash Collateral. Seelnterim Order

1 9(b).

Waivers and Consents
Fed. R. Bankr. P.
4001(c)(L)(B)(V);

Fed. R. Bankr. P.
4001(c)(1)(B)(vii-X)

Subject to the entry of the Final Order, no costs or expenses of administration shall be
surcharged or otherwise imposed against the DIP Lenders' collateral under section
506(c) of the Bankruptcy Code or otherwise. SeeInterim Order  10.
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The Debtors Businesses

15.  Asset forth more fully in the Schroeder Declaration, the Debtors are one of the
nation’s leading producers and marketers of coal in the United States, with operations and coal
reserves in the Appalachia (Northern and Central) and Illinois Basin coal regions. Asof the
Petition Date, the Debtors conduct mining operations at 12 active mining complexes consisting
of 19 surface and underground mines in both the Appalachia and the Illinois Basin regions.
Through diverse mining methods at these sites, the Debtors control approximately 1.9 billion
tons of proven and probable coal available for mining projects, making them one of the largest
reserve holdersin Appalachia and a major reserve holder in the lllinois Basin. The Debtors ship
this coal to a broad and diverse customer base that includes electricity generators, industrial users,
steel mills and independent coke producers, both within the United States and in various
countries across North America, Europe, South Americaand Asia. See Schroeder Decl. 1 6-11.

16. For the twelve months ended March 31, 2012, the Debtors reported revenues of
$2.29 billion and EBITDA of $164 million from the sale of approximately 29.4 million tons of
coa. Asof May 31, 2012, the Debtors reported total assets of $3,568,840,000 and liabilities of
$3,072,248,000.

17.  The Debtors currently employ more than 4,000 full- and part-time active
employees, including miners, engineers, truck drivers, mechanics, electricians, administrative
support staff, managers, directors and executives. Approximately 42% of these employees are
unionized and represented by the United Mine Workers of America under collective bargaining
agreements. The Debtors provide healthcare and other benefits to atotal of 22,431 individuals
insured under their benefit plans, including 10,286 primary insureds and 12,145 beneficiaries.

See Schroeder Decl. ] 15.
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Outstanding Prepetition | ndebtedness

18.  The Debtors have approximately $834 million in indebtedness and related
obligations, consisting of: (a) $300,760,433.55 in letters of credit outstanding and approximately
$25 million in funded amounts outstanding under the Prepetition Credit Agreement,

(b) $51,804,289 in letters of credit outstanding under the Prepetition Securitization Facility (as
defined below), (c) $250 million in unsecured Senior Notes, (d) $200 million in unsecured
Convertible Notes and (€) $7 million in unsecured promissory notes.

A. The Prepetition Credit Agreement

19. Patriot Coal, as borrower, and each of the other above-captioned Debtors, as
guarantors, are parties to the Prepetition Credit Agreement. The Prepetition Credit Agreement
currently provides the Debtors with approximately $428 million in total availability under a
revolving facility and letters of credit, subject to certain availability restrictions. As of the
Petition Date, $300,760,433.55 in letters of credit issued were outstanding under the Prepetition
Credit Agreement and approximately $25 million in funded borrowings were outstanding under
the Prepetition Credit Agreement.

20.  Obligations arising under the Prepetition Credit Agreement are guaranteed by
substantially all of the Debtor subsidiaries of Patriot Coal and are secured by first priority liens
on substantially al of the Debtors” available assets, including, but not limited to certain of the
Debtors mines, certain of the Debtors’ leaseholds, a substantial magjority of al of the Debtors
coal reserves and related equipment and fixtures, as well as a second priority lien on

approximately $121 million of receivables.
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B. The Prepetition Securitization Facility

21.  TheDebtors are aso parties to the Receivables Purchase Agreement, dated as of
March 2, 2010 (as heretofore amended, supplemented or otherwise modified, the “Prepetition
Securitization Facility” and, collectively with the Prepetition Credit Agreement and the
mortgages and all other documentation executed in connection therewith, the “Prepetition
Agreements’), between Patriot Coal and Fifth Third Bank as Administrator and LC Bank (in
such capacities, the “Prepetition Securitization Administrator”), which provides the Debtors
with $125 million of total availability subject to certain availability restrictions. As of the
Petition Date, $51,804,289 in letters of credit issued were outstanding under the Prepetition
Securitization Facility. The Prepetition Securitization Facility is secured by afirst priority lien
on the Debtors' receivables.

C. Unsecured Notes

22.  Inaddition to its secured debt, Patriot Coal has issued two series of unsecured
notes: (&) $250 million in 8.25% unsecured Senior Notes due 2018, which are guaranteed by
substantially all of the above-captioned Debtor subsidiaries of Patriot Coal, and (b) $200 million
in 8.85% unsecured Convertible Notes due 2012.

D. Promissory Note

23. Patriot Coal has also issued unsecured promissory notes (the “Promissory
Notes’) in conjunction with an exchange transaction involving the acquisition of Illinois Basin
coal reserves. The promissory notes and related interest are payable in annual installments of
$1.7 million and mature in January 2017. As of the Petition Date, approximately $7 million was

outstanding under the promissory notes.
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The Debtors Liquidity Needs

24.  Absent achapter 11 reorganization, the Debtors will not be able to continue their
businesses profitably. The Debtors now face an economic environment in which the demand for
coal is sharply decreasing, as declining natura gas prices and more burdensome environmental
regulations on coal companies have made alternative sources of energy increasingly attractive to
electricity generators. See, e.g., Schroeder Decl. 22 (“Coal’ s share of total generation, for
example, declined from 45% in the first quarter of 2011 to 36% in the first quarter of 2012.”).
These industry-specific pressures have forced the Debtors and other coal—-mining companies to
reduce their production, idle mines and lay off employeesin order to survive. At the sametime,
the Debtors have been forced to assume increasingly greater costs, owing both to the sharply
rising expenses of complying with new regulations and to unsustainable labor-related liabilities
the Debtors inherited during a previous corporate spin—off. See Schroeder Decl. 1 21-40.

25. In response to these challenges, Patriot Coal has taken a number of actions since
early 2012 in order to stabilize the company and increase its profitability as a going concern.
Faced with declining demand for its products, Patriot Coal has reduced its thermal coal
production by just under five million annual tons, delayed expansion of its program to increase
the production of higher-margin metallurgical coal, decreased capital spending, implemented
major cost—reduction initiatives and worked with its customers to better meet their changing
requirements. In addition, Patriot Coal has reduced its workforce by about 1,000 employees and
contractors since the beginning of 2012, and it has assumed full operation of several mines and
facilities formerly operated by contractors. Despite these beneficial changes, however, the
Debtors continued to face serious challenges that compelled them to seek additional financing to

fund their restructuring in chapter 11.
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The Debtors Effortsto Obtain Postpetition Financing

26. In connection with their exploration of potential out—of—court restructuring
options, in May 2012 the Debtors negotiated a commitment letter with Citibank, Barclays, and
Natixis, New Y ork Branch for senior secured credit facilities consisting of (i) a senior secured
first-lien revolving facility in the amount of $250 million and (ii) a senior secured second-lien
term loan facility in the amount of $375 million. After the execution of this commitment |etter,
however, it became clear that the Debtors would likely need to restructure under chapter 11.

27.  Around May 20, 2012, the Debtors engaged Blackstone Advisory ServicesL.P.
(“Blackstone”) to assist with their restructuring initiatives, including, among other things,
evaluation of any financing proposals that could fund a restructuring either in court or out of
court. After making the difficult decision to pursue chapter 11 reorganization, the Debtors and
Blackstone approached Bank of America Merrill Lynch (“BAML”), Citibank, Barclays and
other potential lenders regarding a potential postpetition financing arrangement. By June 15,
2012, the Debtors had received very similar postpetition financing proposals from two of these
lenders, Citibank and Barclays, both of which had previously expressed interest in helping to
refinance the Debtors.

28.  After exploring the two options, the Debtors submitted a counterproposal to
Citibank and Barclays for afinancing to be jointly arranged by the two banks. The Debtors
thereafter continued to engage in intensive discussions and negotiations with Citibank and
Barclays, conducting diligence and continuing to negotiate definitive financing terms and
conditions. While negotiation of the definitive terms of this facility was ongoing, the Debtors
continued discussions with BAML. When it became clear that the Citibank/Barclays joint

proposal would not be able to be completed, the Debtors discussed a separate proposal with
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BAML. After negotiating with these three parties, ultimately the Citibank/Barclays proposal and
the BAML proposal were modified and combined to form a single collaborative proposal. This
tri-party structure is what formed the basis of the DIP Financing to which the parties ultimately
agreed. The postpetition financing proposal that emerged from these rigorous arm’ s-length
negotiations represents the best financing option available to the Debtors and the surest path
forward to successful reorganization.

Basisfor Relief

A. The Debtors Should Be Authorized to Obtain the DIP Financing Under
Section 364 of the Bankruptcy Code

29.  The Debtors meet the requirements for relief under section 364 of the Bankruptcy
Code, which permits a debtor to obtain postpetition financing and, in return, to grant
superpriority administrative status and liens on its property. Specifically, section 364(c) provides
asfollows:

If the trustee is unable to obtain unsecured credit allowable under
section 503(b)(1) of this title as an administrative expense, the
court, after notice and a hearing, may authorize the obtaining of
credit or the incurring of debt:

(1) with priority over any or all administrative expenses of the kind
specified in section 503(b) or 507(b) of thistitle; [or]

(2) secured by alien on property of the estate that is not otherwise
subject to alien;

(3) secured by ajunior lien on property of the estate that is subject
toalien[.]

11 U.S.C. 8 364(c). Further, section 364(d) of the Bankruptcy Code provides:
(1) The court, after notice and a hearing, may authorize the
obtaining of credit or the incurring of debt secured by a senior or

equal lien on property of the estate that is subject to alien only if:

(A) thetrustee is unable to obtain such credit otherwise; and
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(B) there is adequate protection of the interest of the holder of the
lien on the property of the estate on which such senior or equal lien
is proposed to be granted.

(2) In any hearing under this subsection, the trustee has the burden
of proof on the issue of adequate protection.

11 U.S.C. § 364(d).

30. Provided that an agreement to obtain secured credit is consistent with the
provisions of, and policies underlying, the Bankruptcy Code, courts grant a debtor considerable
deference in exercising its sound business judgment in obtaining such credit. See, e.g., Inre
Barbara K. Enters., Inc., No. 08-11474, 2008 WL 2439649, at * 14 (Bankr. S.D.N.Y. June 16,
2008) (explaining that courts defer to a debtor’ s business judgment “so long as a request for
financing does not ‘ leverage the bankruptcy process and unfairly cede control of the
reorganization to one party ininterest”); Inre Ames Dep’'t Stores, Inc., 115 B.R. 34, 40 (Bankr.
S.D.N.Y. 1990) (“[C]ases consistently reflect that the court’ s discretion under section 364 [of the
Bankruptcy Code] isto be utilized on grounds that permit [a debtor’ s| reasonable business
judgment to be exercised so long as the financing agreement does not contain terms that leverage
the bankruptcy process and powers or its purpose is not so much to benefit the estate asit isto
benefit a party-in-interest.”); In re Farmland Indus., Inc., 294 B.R. 855, 881 (Bankr. W.D. Mo.
2003) (noting that approval of postpetition financing requires, inter alia, an exercise of “sound
and reasonabl e business judgment”).

31.  Further, in determining whether the Debtors have exercised sound business
judgment in deciding to enter into the DIP Documents, the Court should consider the economic
terms of the DIP Financing in light of current market conditions. See Transcript of Record at
734 35:24, In re Lyondell Chem. Co., No. 09-10023 (Bankr. S.D.N.Y. Mar. 5, 2009)

(recognizing the impact of prevailing market conditions on the favorability of available financing
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terms). Moreover, the Court may appropriately take into consideration non-economic benefits to

the Debtors offered by a proposed postpetition facility. For example, inInrelON Media

Networks, Inc., the Bankruptcy Court for the Southern District of New Y ork held that:
Although all parties, including the Debtors and the Committee, are naturally
motivated to obtain financing on the best possible terms, a business decision to
obtain credit from a particular lender is amost never based purely on economic
terms. Relevant features of the financing must be evaluated, including non-
economic elements such as the timing and certainty of closing, the impact on
creditor constituencies and the likelihood of a successful reorganization. Thisis
particularly true in a bankruptcy setting where cooperation and established
allegiances with creditor groups can be avital part of building support for a
restructuring that ultimately may lead to a confirmable reorganization plan. That

which helps foster consensus may be preferable to a notionally better transaction
that carries the risk of promoting unwanted conflict.

No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y . July 6, 2009).

32. Here, given al the facts and circumstances present in these cases, the Debtors
have amply satisfied the necessary conditions under sections 364(c) and (d) for authority to enter
into the DIP Financing. The Debtors exercised proper business judgment in securing DIP
Financing on termsthat are fair, reasonable and the best available to them in the current market.
Moreover, the Debtors were not otherwise able to obtain credit on an unsecured or administrative
expense basis, and they have provided their Prepetition Credit Agreement Lenders with adequate
protection against the diminution of the value of their interests. For all the reasons discussed
further below, therefore, the Court should grant the Debtors' request to enter into the DIP
Financing pursuant to sections 364(c) and (d) of the Bankruptcy Code.

i The Debtors Exercised Sound and Reasonable Business Judgment in
Deciding to Enter into the DIP Financing

33. Based on the facts of these cases, the proposed DIP Financing represents a proper
exercise of the Debtors' business judgment. Bankruptcy courts routinely defer to the debtor’s

business judgment on most business decisions, including decisions about whether and how to
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borrow money. Group of Institutional Investorsv. Chicago, Milwaukee, &. Paul & Pac. RR,,
318 U.S. 523, 550 (1943); In re Smasko Prod. Co., 47 B.R. 444, 449 (Bankr. D. Colo. 1985)
(*Business judgments should be left to the board room and not to this Court.”); In re Lifeguard
Indus., Inc., 37 B.R. 3, 17 (Bankr. S.D. Ohio 1983). “More exacting scrutiny would slow the
administration of the debtor’s estate and increase its cost, interfere with the Bankruptcy Code’'s
provision for private control of administration of the estate, and threaten the court’ s ability to
control acase impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1311
(5th Cir. 1985).

34. In general, abankruptcy court defersto a debtor’ s business judgment regarding
the need for, and the proposed use of, funds, unless the debtor’ s decision improperly leverages
the bankruptcy process or its purpose is not so much to benefit the estate asit isto benefit a party
ininterest. See Ames Dep't Sores, 115 B.R. at 40; see also In re Curlew Valley Assocs,, 14 B.R.
506, 511-13 (Bankr. D. Utah 1981). Courts generally will not second-guess a debtor’ s business
decisions when those decisions involve “ a business judgment made in good faith, upon a
reasonable basis, and within the scope of [its] authority under the [Bankruptcy] Code.” 1d. at
513-14 (footnote omitted).

35.  Todetermine whether the business judgment test is met, “the court ‘is required to
examine whether a reasonable business person would make a similar decision under similar
circumstances.”” Inre Dura Auto. Sys. Inc., No. 06-11202 (KJC), 2007 Bankr. LEXIS 2764, at
*272 (Bankr. D. Ddl. Aug. 15, 2007) (quoting In re Exide Techs., Inc., 340 B.R. 222, 239 (Bankr.
D. Del. 2006)).

36. Here, the Debtors have exercised sound business judgment in determining that the

DIP Financing is appropriate. Asdiscussed in the Huffard Declaration, an extensive marketing

27



12-12900-scc Doc 25 Filed 07/10/12 Entered 07/10/12 02:41:16 Main Document
Pg 28 of 46

effort was undertaken and the postpetition financing options available to the Debtors were
carefully evaluated by their management and experienced professionals. The Debtors thoroughly
weighed the benefits and costs of each viable option, and negotiated extensively with each of the
three primary lenders, both with respect to collaborative structures and with respect to their
separate proposals. With the assistance of their financial advisors, the Debtors concluded that
the proposed DIP Financing represented the best terms available in the current market. See
Huffard Decl. 11 12-15. The Debtors’ decision is therefore sound and reasonable under the
circumstances.

37.  Theterms of the DIP Financing are also fair and reasonable in light of current
market conditions, particularly the weakness of the market for debtor-in-possession financing.
The Debtors’ efforts to solicit postpetition financing bids ultimately yielded few viable proposals,
al from lenders well acquainted with the Debtors businesses who have all agreed to participate
in the DIP Financing, and ultimately the DIP Financing was the only financing structure to which
sufficient lenders were willing to commit. In light of the dearth of serious competing proposals,
the terms of the proposed DIP Financing are entirely fair and appropriate under the
circumstances.

38.  An $802 million facility, the DIP Financing represents an especially robust new
source of liquidity for the Debtors. Notably, the DIP Financing is offered collaboratively by
three of the Debtors' Prepetition Credit Agreement Lenders, and was structured to avoid the need
for any nonconsensua priming that might jeopardize the Debtors access to critical postpetition
liquidity. After analyzing the separate proposals that were exchanged and discussed during the
Debtors' rigorous marketing process, the Debtors ultimately made the considered judgment that,

in light of their imminent need to commence chapter 11 proceedings, the best financing option
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available to them was to negotiate a facility arranged cooperatively by Citibank, Barclays, and
BAML. Given thelikelihood of liquidity compression at the outset of a bankruptcy case, the
DIP Financing amply fulfills the Debtors’ liquidity needs by providing the Debtors with
sufficient funding to refinance their Prepetition Debt immediately and with incremental liquidity
of approximately $300 million after entry of the Interim Order, with afurther approximately
$125 million in borrowings under the Revolving Credit Loan and the Term Loan to be made
available on entry of the Final Order. This proposal isthe best of the financing options available
to the Debtors.
ii. The Debtors M eet the Conditions Necessary Under Section 364(c) to
Obtain Postpetition Financing on a Senior Secured and Superpriority
Basis
39.  Section 364(c) of the Bankruptcy Code authorizes a debtor to obtain postpetition
financing on a secured or superpriority basis, or both, where the Court finds, after notice and a
hearing, that the debtors are “unable to obtain unsecured credit allowable under section 503(b)(1)
of the [the Bankruptcy Codeg] . ...” 11 U.S.C. § 364(c).
40.  Courts have articulated a three-part test to determine whether a debtor is entitled
to obtain financing under section 364(c) of the Bankruptcy Code. Specifically, courtslook to

whether:

€) the debtor is unable to obtain unsecured credit under section 364(b), i.e.,
by allowing alender only an administrative expense claim;

(b) the credit transaction is necessary to preserve the assets of the estate; and

(© the terms of the transaction are fair, reasonable, and adequate, given the
circumstances of the debtor-borrower and the proposed lender.

Inre Ames Dep’t Sores, Inc., 115 B.R. 34, 37-39 (Bankr. S.D.N.Y. 1990); accord Inre &. Mary
Hosp., 86 B.R. 393, 401 (Bankr. E.D. Pa. 1988); In re Crouse Group, Inc., 71 B.R. 544, 549

(Bankr. E.D. Pa. 1987).
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41. In order to satisfy thistest, a debtor need only demonstrate “by a good faith effort
that credit was not available” to the debtor on an unsecured or administrative expense basis.
Bray v. Shenandoah Fed. Savs. & Loan Ass n (In re Showshoe Co.), 789 F.2d 1085, 1088 (4th
Cir. 1986); accord In re Ames Dep’t Sores, Inc., 115 B.R. at 37 (debtor must show that it has
made reasonabl e efforts to seek other sources of financing under sections 364(a) and (b) of the
Bankruptcy Code); Inre Crouse Group, Inc., 71 B.R. at 549 (secured credit under section
364(c)(2) of the Bankruptcy Code is authorized, after notice and hearing, upon showing that
unsecured credit cannot be obtained). “ The statute imposes no duty to seek credit from every
possible lender before concluding that such credit is unavailable.” 1d.; see also Pearl-Phil GMT
(Far East) Ltd. v. Caldor Corp., 266 B.R. 575, 584 (S.D.N.Y. 2001) (superpriority
administrative expenses authorized where debtor could not obtain credit as an administrative
expense). Thisistrue especially when timeis of the essence. In re Reading Tube Indus., 72 B.R.
329, 332 (Bankr. E.D. Pa. 1987). When few lenders are likely to be able and willing to extend
the necessary credit, “it would be unrealistic and unnecessary to require [the debtor] to conduct
such an exhaustive search for financing.” Inre Sy Valley, Inc., 100 B.R. 107, 113 (Bankr. N.D.
Ga. 1988), aff’d sub nom., Anchor Savs. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 (N.D.
Ga. 1989); see also Ames Dep’t Stores, 115 B.R. at 40 (approving financing facility and holding
that the debtor made reasonabl e efforts to satisfy the standards of section 364(c) where it
approached four lending institutions, was rejected by two, and selected the most favorable of the
two offersit received).

42. Here, the Debtors have used reasonable, good faith efforts to try to obtain credit
other than on a secured superpriority basis. As set forth in the Huffard Declaration, Blackstone

conducted a robust marketing process to identify potential financing sources, and the Debtors
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conducted arm’ s length, good faith negotiations with these prospective lenders on the terms of
their postpetition financing. However, given the Debtors’ operational difficulties, over-
leveraged balance sheets, and lack of substantial unencumbered assets, the Debtors were unable
to solicit any viable proposals that authorized financing on an unsecured or administrative
expense basis. On the contrary, the Debtors negotiations with these lenders made clear that the
Debtors could only obtain the financing necessary to preserve their estatesif they extended
superpriority to these obligations. See Huffard Decl. ] 16.

43.  The Court should therefore authorize the Debtors to provide the DIP Agents, on
behalf of themselves and the other DIP Lenders, a superpriority administrative expense status for
any obligations arising under the DIP Credit Agreements as provided for in section 364(c)(1) of
the Bankruptcy Code.

44, In order to address any concerns that the Debtors' |essors and other counterparties
might have about the Debtors granting liensin their contracts, the Interim Order includes a
carveout in paragraph 7(g) from the collateral securing the DIP Financing for any leases, other
contracts or property rights, the terms of which prohibit the grant of alien in that contract, unless
those provisions can be rendered ineffective by applicable non-bankruptcy law or the Bankruptcy
Code; provided that the foregoing shall not preclude any counterparty to any such contract from
an opportunity to be heard in the Bankruptcy Court on notice with respect to whether applicable
non bankruptcy law or the Bankruptcy Code renders such provision ineffective. Any objections
that lessors and other counterparties might have to the grant of alien in their respective contracts
are thus preserved to be argued in the future.

45.  Asnoted above, in part to address the possibility that the Debtors may not be able

to grant liensin all of their real property leases, the DIP Documents give the First Out DIP Agent
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certain rights to direct the Debtors with respect to the rejection or assumption and assignment of
Material Leases (as defined in the First Out DIP Credit Agreement). Broadly speaking, subject
to certain limitations described above, these provisions give the First Out DIP Agent aveto if it
disagrees with the Debtors' decision to reject a Material Lease and the right to compel the
Debtors to assume and assign that |ease to a replacement lessee of the First Out DIP Agent’s
choosing. On an Event of Default, these rights are expanded so that the First Out DIP Agent can
compel the Debtors to assume and assign any Material Lease to areplacement lessee, and also to
assume and assign any Material Leaseto the First Out DIP Agent as collateral securing the DIP
Financing. The proposed Interim Order also givesthe First Out DIP Agent the right to credit bid
amounts outstanding under the First Out DIP Credit Agreement at any sale or assignment of any
lease, including those that it compelled. The proposed Interim Order additionally requires any
order of the Court approving assumption of any Real Property Lease to specifically provide that
the Debtors shall be authorized to assign such Real Property Lease pursuant to and enjoy the
protections of section 365(f) of the Bankruptcy Code. Lastly, if in connection with any
compelled assumption of alease, the Debtors must cure monetary defaults under that lease, the
First Out DIP Agent can pay cure costs with funds posted to any collateral account established
under the DIP Financing. Upon payment in full of the Revolving Credit Loan and the Term
Loan, the foregoing rights of the First Out DIP Agent with respect to the Debtors' |eases will
vest in the Second Out DIP Agent. The rights given to the DIP Lenders with respect to the
Debtors' |eases were necessary to obtain the DIP Financing, given the importance of |eased

property to the Debtors' business, and should be approved by the Couirt.
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iii. The Debtors Should Be Authorized to Obtain Postpetition Financing
Secured by Liensthat are Pari Passu with the Liens Securing the
Prepetition Credit Agreement

46. In addition to authorizing financing under section 364(c) of the Bankruptcy Code,
courts also may authorize a debtor to obtain postpetition credit secured by alien that isequal in
priority to existing liens on the encumbered property if the debtor cannot otherwise obtain such
credit and the interests of existing lien holders are adequately protected or consent is obtained.
See 11 U.S.C. 8§ 364(d)(1). Here, the funded Prepetition Debt will be repaid and outstanding
letters of credit under the Prepetition Agreements will either be replaced under the Revolving
Loan or rolled into the Second Out Facility. The only Prepetition Debt that is not being paid in
full, the undrawn Roll Up Letters of Credit, will continue to occupy afirst priority lien position,
which it will share pari passu with the Term Loan, a treatment to which the Prepetition Credit
Agreement Lenders have consented.

47.  When determining whether to authorize a debtor to obtain credit secured by alien
that is senior or equal to a prepetition lien as authorized by section 364(d) of the Bankruptcy
Code, courts focus on whether the transaction will enhance the value of the debtor’ s assets.
Courts consider a number of factors, including, without limitation:

» whether alternative financing is available on any other basis (i.e., whether any better
offers, bids or timely proposals are before the court);

» whether the proposed financing is necessary to preserve estate assets and is necessary,
essential and appropriate for continued operation of the debtor’ s businesses;

» whether the terms of the proposed financing are reasonable and adequate given the
circumstances of both the debtor and proposed lender(s); and

» whether the proposed financing agreement was negotiated in good faith and at arm’s
length and entry therein is an exercise of sound and reasonable business judgment and in
the best interest of the debtor’ s estate and its creditors.
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See, e.g., Ames Dep’'t Stores, 115 B.R. at 37-39; Bland v. Farmworker Creditors, 308 B.R. 109,
113-14 (S.D. Ga. 2003); Farmland Indus., 294 B.R. at 862—79, In re Lyondell Chem. Co., No.
09-10023 (Bankr. S.D.N.Y. Mar. 5, 2009); Barbara K. Enters., 2008 WL 2439649 at * 10; see
also 3 Collier on Bankruptcy 1 364.04[1] (15th ed. rev. 2008).

48.  The DIP Financing satisfies each of these factors. First, as described above, the
Debtors and their advisors explored a variety of possible financing sources, and only received
competitive financing proposals from the eventual Joint Lead Arrangers. The Debtors conducted
arm’ s-length negotiations with these lenders, and the ultimate agreements reflect the most
favorable terms on which the Debtors were able to obtain financing. The Debtors are not able to
obtain financing on equal or better terms from the DIP Lenders, or any other source, without
granting liens equal in priority to those securing the Roll Up Letters of Credit.

49.  Second, the Debtors need the funds to be provided under the DIP Financing to
preserve the value of their estates for the benefit of al creditors and other partiesin interest.
Absent the DIP Financing, the Debtors will be unable to operate their businesses or pursue their
chapter 11 cases. Providing the Debtors with the liquidity necessary to preserve their going
concern value through the pendency of these chapter 11 casesisin the best interest of all
stakeholders. Particularly with respect to the Roll Up Letters of Credit, access to the DIP
Financing will stabilize the Debtors' operations and reduce the likelihood that the Roll Up
Letters of Credit will ever be drawn, thus protecting the interests of the Prepetition Secured
Lendersin addition to the protection offered by the elevation of any claims arising under the Roll
Up Letters of Credit to superpriority administrative status.

50.  Third, the terms of the DIP Financing are reasonable and adequate to support the

Debtors' operations and restructuring activities through the pendency of these chapter 11 cases,
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as the DIP Financing will allow the Debtors to maintain their operations and their relationships
with key constituents notwithstanding the commencement of these chapter 11 cases.

51. Fourth, as described in greater detail above and in the Huffard Declaration, the
Debtors and the DIP Lenders negotiated the DIP Documents in good faith and at arm’ s-length,
and the Debtors' entry into the DIP Documents is an exercise of their sound business judgment.
The current DIP Financing is on the most favorable terms available to the Debtors in the current
market. Inlight of al these factors, therefore, it is clear that the Debtors should be authorized to
secure the DIP Financing with liens equal in priority to those securing the Roll Up Letters of
Credit.

iv. The Interests of the Prepetition Credit Agreement LendersAre
Adequately Protected

52. The interests of the Prepetition Credit Agreement Lenders are minimally impacted
by the DIP Financing, as all drawn Prepetition Debt will be repaid with the proceeds of theinitial
draw under the DIP Financing, and all Existing Letters of Credit will be rolled into the DIP
Financing. Significantly, the Prepetition Agent and over 90% of the Prepetition Credit
Agreement Lenders have also consented to the DIP Financing.

53. A debtor may obtain postpetition credit “secured by a senior or equal lien on
property of the estate that is subject to alien only if” the debtor, among other things, provides
“adequate protection” to those parties whose liens are primed. See 11 U.S.C. § 364(d)(1)(B).
What constitutes adequate protection is decided on a case-by-case basis, and adequate protection
may be provided in various forms, including payment of adequate protection fees, payment of
interest, or granting of replacement liens or administrative claims. See, e.g., Inre Mosello, 195
B.R. 277, 289 (Bankr. S.D.N.Y. 1996) (“the determination of adequate protection is afact-

specificinquiry . . . left to the vagaries of each case”); In re Realty Sw. Assocs., 140 B.R. 360
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(Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y. 1986) (the
application of adequate protection “is left to the vagaries of each case, but itsfocusis protection
of the secured creditor from diminution in the value of its collateral during the reorganization
process’) (citation omitted). The critical purpose of adequate protection isto guard against the
diminution of a secured creditor’s collateral during the period when such collateral is being used
by the debtor in possession. See 495 Cent. Park, 136 B.R. at 631 (“ The goa of adequate
protection isto safeguard the secured creditor from diminution in the value of its interest during
the chapter 11 reorganization.”); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y.
1986); In re Hubbard Power & Light, 202 B.R. 680, 685 (Bankr. E.D.N.Y. 1996).

54.  Toaccount for any potential diminution in value, the Debtors will provide
adequate protection to the Prepetition Credit Agreement Lendersin the form of section 507(b)
claims and replacement liens upon al the Debtors' Collateral. The Debtors will also pay to the
Prepetition Agent and the Prepetition Securitization Administrator all unpaid interest on the
Prepetition Debt, the letter of credit fees accrued on the Securitization Letters of Credit and the
Roll Up Letters of Credit (together, the “Existing L etters of Credit”), and all other unpaid fees
and disbursements owed these parties under the Prepetition Agreements. Thisform of adequate
protection is fair, reasonable, and sufficient to satisfy the requirements of section 364(d)(1)(B) of
the Bankruptcy Code.

55. Further, courtsin this district and elsewhere have approved similar forms of
adequate protection for prepetition secured lenders. See, e.g., In re NewPage Corp., No. 11-
12804 (Bankr. D. Del. Oct. 5, 2011); In re The Great Atl. & Pac. Tea Co., No. 10-24549 (Bankr.

S.D.N.Y. Jan. 11, 2011).
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56.  Accordingly, the Court should find that the Adequate Protection Obligations are
fair and reasonable, and satisfy the requirements of section 364(d)(1)(B) of the Bankruptcy Code.

V. The Refinancing of the Prepetition Debt Should Be Approved

57.  Asacondition to providing the Debtors the funding they need to operate their
businesses, the Joint Lead Arrangers required the Debtors to refinance the Prepetition Debt at the
outset of the cases. See Huffard Decl. 1 14. Taking into account the nature of this refinancing
and itsimplications for creditors, the Debtors carefully considered the terms of the proposed
refinancing and the scope and validity of the Prepetition Secured Lenders' claims (and any
associated causes of action). In order to simplify their capital structure and facilitate the DIP
Financing, the Debtors propose to repay the small funded portion of the Prepetition Debt and to
roll the Existing Letters of Credit into the DIP Financing. The Debtors submit that this proposed
refinancing is appropriate and in the best interests of all their stakeholders.

58. Moreover, courtsin thisdistrict and others frequently approve the refinancing of
prepetition debt at the outset of a chapter 11 case. See, e.g., In re Eastman Kodak Co., No. 12-
10202 (Bankr. S.D.N.Y. Jan. 20, 2012); In re NewPage Corp., No. 11-12804 (Bankr. D. Del. Oct.
5, 2011); Inre The Great Atl. & Pac. Tea Co., No. 10-24549 (Bankr. S.D.N.Y. Jan. 11, 2011); In
re Calpine Corp., No. 05-60200 (Bankr. S.D.N.Y. Mar. 5. 2007).

B. The Debtor s Should be Authorized to Use the Cash Collateral

59.  Section 363(c) of the Bankruptcy Code governs a debtor’ s use of a secured
creditor’s cash collateral. Specifically, that provision provides, in pertinent part, that:

The trustee may not use, sell, or lease cash collatera . . . unless—
(A) each entity that has an interest in such cash collateral consents; or

(B) the court, after notice and a hearing, authorizes such use, sale, or lease in
accordance with the provisions of this section [363].
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11 U.S.C. 8§ 363(c)(2). Further, section 363(e) provides that “on request of an entity that has an
interest in property . . . proposed to be used, sold or leased, by the trustee, the court, with or
without a hearing, shall prohibit or condition such use, sale, or lease asis necessary to provide
adequate protection of such interest.” 11 U.S.C. § 363(e).

60.  The Debtors have satisfied the requirements of sections 363(c)(2) and (e), and
should be authorized to use the Cash Collateral. First, as explained above, the Prepetition Agent
has consented to the use of the Cash Collateral. Second, as described above, the funded
Prepetition Debt is being repaid in full and the Existing Letters of Credit are being refinanced
immediately upon the initial funding of the DIP Financing, and the Debtors are providing the
Prepetition Credit Agreement Lenders with replacement liens on the Prepetition Credit
Agreement Lenders' collateral, including Cash Collateral. Theinterests of the Prepetition Credit
Agreement Lenders are thus adequately protected from diminution under the DIP Financing.
Accordingly, the Court should authorize the Debtors to use the Cash Collateral under section
363(c)(2) of the Bankruptcy Code.

C. The Debtor s Should be Authorized to Pay the Fees Required by the DIP
Lendersand Honor Obligations Under the Commitment L etter

61. Asdescribed above, the Debtors have agreed, subject to Court approval, to pay
certain feesto the DIP Lenders in exchange for their providing the DIP Financing. Specificaly,
the Debtors will pay: (a) certain up—front and other arrangement fees in favor of the DIP
Lenders, (b) an administrative agency feein favor of the DIP Agent, in each case as set forthina
confidential side letter and (c) fees related to issuance of letters of credit. The feesthe Debtors
have agreed to pay to the DIP Lenders and other obligations under the DIP Credit Agreements
represent the most favorable terms to the Debtors on which the DIP Lenders would agree to

make the DIP Financing available. The Debtors considered the fees described above when
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determining in their sound business judgment that the DIP Documents constituted the best terms
on which the Debtors could obtain the postpetition financing necessary to continue their
operations and prosecute their chapter 11 cases, and paying these fees in order to obtain the DIP
Financing isin the best interests of the Debtors' estates, creditors, and other partiesin interest.

D. The Scope of the Carve-Out is Appropriate

62.  The proposed DIP Financing subjects the security interests and administrative
expense claims of the DIP Lenders to the Carve-Out. Such carve—outs for professional fees have
been found to be reasonable and necessary to ensure that a debtor’ s estate and any statutory
committee can retain assistance from counsel. See Ames, 115 B.R. at 40. The DIP Financing
does not directly or indirectly deprive the Debtors' estates or other partiesin interest of possible
rights and powers by restricting the services for which professionals may be paid in these cases.
Id. at 38 (observing that courtsinsist on carve-outs for professionals representing parties-in-
interest because “[a]bsent such protection, the collective rights and expectations of all parties-in-
interest are sorely prejudiced”). Additionaly, the Carve-Out protects against administrative
insolvency during the course of the case by ensuring that assets remain for the payment of U.S.
Trustee fees and professional fees of the Debtors and the future Committee notwithstanding the
grant of superpriority and administrative liens and claims under the DIP Financing. Moreover,
the scope of the proposed Carve-Out iswell in line with the caps for U.S. Trustee and
professional fees approved in other chapter 11 casesin thisdistrict and others. See, e.g., Inre
The Great Atl. & Pac. Tea Co., No. 10-24549 (Bankr. S.D.N.Y. Jan. 11, 2011) (approving a
$15 million carve-out cap in connection with an $800 million DIP facility); In re General
Growth Properties, Inc., No. 09-11977 (Bankr. S.D.N.Y. Jun. 1, 2009) (approving a $25 million
carve-out cap in connection with a $400 million DIP facility); In re Quebecor World (USA) Inc.,

No. 08-10152 (Bankr. S.D.N.Y. Jan. 21, 2008) (approving a $20 million carve-out cap in
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connection with a $750 million DIP facility); In re Delphi Corp., No. 05-44481 (Bankr. SD.N.Y.
Oct 8. 2005) (approving a $35 million carve-out cap in connection with a $2 billion DIP facility);
Inre Delta Air Lines, Inc., No. 05-17923 (Bankr. S.D.N.Y. Oct 6, 2005) (approving a

$35 million carve-out cap in connection with a$1.7 billion DIP facility).

E. The DIP Lenders Should be Deemed Good Faith Lendersunder Section
364(e)

63. Section 364(e) of the Bankruptcy Code protects a good faith lender’ s right to
collect on loans extended to a debtor, and itsright in any lien securing those loans, even if the
authority of the debtor to obtain such loans or grant such liensis later reversed or modified on
appeal. Section 364(e) provides that:

The reversal or modification on appeal of an authorization under this section [364

of the Bankruptcy Code] to obtain credit or incur debt, or of agrant under this

section of a priority or alien, does not affect the validity of any debt so incurred,

or any priority or lien so granted, to an entity that extended such credit in good

faith, whether or not such entity knew of the pendency of the appeal, unless such

authorization and the incurring of such debt, or the granting of such priority or

lien, were stayed pending appeal.

11 U.S.C. § 364(e).

64. Asexplained in detail herein and in the Huffard Declaration, the DIP Documents
are the result of the Debtors' reasonable and informed determination that the DIP Lenders
offered the most favorable terms on which to obtain needed postpetition financing, and of
extended arm’ s-length, good faith negotiations between the Debtors and the DIP Lenders. The
terms and conditions of the DIP Documents are fair and reasonable, and the proceeds of the DIP
Financing will be used only for purposes that are permissible under the Bankruptcy Code.

Further, no consideration is being provided to any party to the DIP Documents other than as

described herein. Accordingly, the Court should find that the DIP Lenders are “good faith”
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lenders within the meaning of section 364(e) of the Bankruptcy Code, and are entitled to all of
the protections afforded by that section.

F. Modification of the Automatic Stay is Warranted

65.  The DIP Documents and the proposed Interim Order contemplate that the
automatic stay arising under section 362 of the Bankruptcy Code shall be vacated or modified to
the extent necessary to permit the DIP Lenders to exercise, upon the occurrence and during the
continuation of any Event of Default (as such term is defined in the DIP Credit Agreements), all
rights and remedies provided for in the DIP Credit Agreements, and to take various other actions
without further order of or application to the Court.

66. Stay modification provisions of this sort are ordinary features of the DIP
Financing and, in the Debtors business judgment, are reasonable under the circumstances. See,
e.g., InreThe Great Atl. & Pac. Tea Co., No. 10-24549 (Bankr. SD.N.Y. Jan. 11, 2011); Inre
Eastman Kodak Co., No. 12-10202 (Bankr. S.D.N.Y. Feb. 16, 2012); In re The Reader’ s Digest
Assoc., No. 09-23529 (Bankr. S.D.N.Y. Oct. 6, 2009), In re Lear Corp., No. 14326 (Bankr.
S.D.N.Y. Aug. 4, 2009); In re Gen. Growth Props. Inc., No. 09-11977 (Bankr. S.D.N.Y. May 14,
2009); In re Tronox Inc., No. 09-10156 (Bankr. S.D.N.Y. Feb. 6, 2009); In re Chemtura Corp.,
No. 09-11233 (Bankr. S.D.N.Y. Apr. 23, 2009); Inre Frontier Airlines Holdings, Inc., No. 08-
11298 (Bankr. S.D.N.Y. Sept. 3, 2008).

G. The Debtors Require Immediate Access to the DIP Financing

67.  The Court may grant interim relief in respect of a motion filed pursuant to section
363(c) or 364 of the Bankruptcy Code where, as here, interim relief is* necessary to avoid
immediate and irreparable harm to the estate pending afinal hearing.” Fed. R. Bankr. P.

4001(b)(2), (c)(2). In examining requests for interim relief under thisrule, courtsin this
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jurisdiction generally apply the same business judgment standard applicable to other business
decisions. See Ames Dep't Sores, 115B.R. at 36.

68.  The Debtors and their estates will suffer immediate and irreparable harm if the
interim relief requested herein, including authorizing the Debtors to borrow up to $677,000,000
under the DIP Financing, is not granted promptly after the Petition Date. The Debtors have
insufficient cash to fund operations without immediate access to the DIP Financing. Further, the
Debtors anticipate that the commencement of these chapter 11 cases will significantly and
immediately increase the demands on their free cash as aresult of, among other things, the costs
of administering these chapter 11 cases and addressing key constituents' concerns regarding the
Debtors financial health and ability to continue operationsin light of these chapter 11 cases.
Accordingly, the Debtors have an immediate need for access to liquidity to, among other things,
continue the operation of their businesses, maintain their relationships with customers, meet
payroll, pay capital expenditures, procure goods and services from vendors and suppliers and
otherwise satisfy their working capital and operational needs, all of which isrequired to preserve
and maintain the Debtors' enterprise value for the benefit of all partiesin interest.

69.  Theimportance of a debtor’s ability to secure postpetition financing to prevent
immediate and irreparable harm to its estate has been repeatedly recognized in thisdistrict in
similar circumstances. See, e.g., In re Eastman Kodak Co., No. 12-10202 (Bankr. S.D.N.Y. Jan.
20, 2012) (order approving postpetition financing on an interim basis); In re The Great Atl. &
Pac. Tea Co., No. 10-24549 (Bankr. S.D.N.Y. Dec. 13, 2010) (same); In re The Reader’s Digest
Assoc., No. 09-23529 (Bankr. S.D.N.Y. Oct. 6, 2009) (same); In re Tronox Inc., No. 09-10156
(Bankr. S.D.N.Y. Jan. 13, 2009) (same); In re Lyondell Chem. Co., No. 09-10023 (Bankr.

S.D.N.Y. Jan. 8, 2009) (same); Inre Frontier Airlines Holdings, Inc., No. 08-11298 (Bankr.
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S.D.N.Y. Aug. 5, 2008). Accordingly, for the reasons set forth above, prompt entry of the
Interim Order is necessary to avert immediate and irreparable harm to the Debtors' estatesand is
consistent with, and warranted under, Bankruptcy Rules 4001(b)(2) and (¢)(2).

H. Request for Final Hearing

70. Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that
the Court set a date that is no longer than 30 days from the entry of the Interim Order asafina
hearing for consideration of entry of the Final Order.

71.  The Debtors request that they be authorized to serve a copy of the signed Interim
Order, which fixes the time and date for the filing of objections, if any, by first class mail upon
the Notice Parties listed below. The Debtors further request that the Court consider such notice
of the Final Hearing to be sufficient notice under Bankruptcy Rule 4001(c)(2).

Request for Waiver of Stay

72.  The Debtors further seek awaiver of any stay of the effectiveness of the order
approving this motion. Pursuant to Bankruptcy Rule 6004(h), “&[n] order authorizing the use,
sale, or lease of property other than cash collateral is stayed until the expiration of 10 days after
entry of the order, unless the court orders otherwise.” As set forth above, the DIP Financing is
essential to prevent irreparable damage to the Debtors operations, value and ability to reorganize.
Accordingly, the Debtors submit that ample cause exists to justify awaiver of the 10-day stay
imposed by Bankruptcy Rule 6004(h), to the extent it applies.

M otion Practice

73.  ThisMotion includes citations to the applicable rules and statutory authorities

upon which the relief requested herein is predicated, and a discussion of their application to this
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motion. Accordingly, the Debtors submit that this motion satisfies Local Bankruptcy Rule 9013-
1(a).
Notice

74. No trustee, examiner or creditors committee has been appointed in these chapter
11 cases. The Debtors have served notice of this Motion and the Interim Hearing on (a) the
Office of the United States Trustee for the Southern District of New York (the“U.S. Trustee’);
(b) those creditors holding the fifteen (15) largest secured claims against the Debtors' estates on
aconsolidated basis; (c) those creditors holding the fifty (50) largest unsecured claims against
the Debtors' estates on a consolidated basis; (d) each of the DIP Agents and their attorneys;
(e) the Pre-Petition Agent and its attorneys; (f) the Pre-Petition Securitization Administrator (as
defined below); (g) each of the L/C Issuers under the Pre-Petition Credit Agreement (as defined
therein); (h) the Pre-Petition Secured Lenders (as defined below); (i) the Internal Revenue
Service; (j) al lessors under the Real Property Leases (as defined in the First Out DIP Credit
Agreement); (k) the Securities and Exchange Commission; (1) the United States Attorney’s
Office for the Southern District of New Y ork; and (m) the United States Environmental
Protection Agency (collectively, the “Notice Parties’). All of the Notice Parties were served via
overnight mail or fax, aswell as viaemail where available, with the exception of those lessors
under the Debtors' Real Property Leases for whom this information was not available. Dueto
the urgency of the circumstances surrounding this Motion and the nature of the relief requested
herein, the Debtors respectfully submit that further notice of this Motion is neither required nor

necessary.



12-12900-scc Doc 25 Filed 07/10/12 Entered 07/10/12 02:41:16 Main Document
Pg 45 of 46

No Previous Request

75. No previous request for the relief sought herein has been made by the Debtors to
this or any other court.

WHEREFORE, the Debtors respectfully request that the Court grant the relief requested
herein and such other and further relief asisjust and proper.

New York, New Y ork
Dated: July 9, 2012

By: /s/ Brian M. Resnick
Marshall S. Huebner
Damian S. Schaible
Brian M. Resnick
Michelle M. McGrea

DAVISPOLK & WARDWELL LLP
450 Lexington Avenue

New York, New York 10017
Telephone: (212) 450-4000
Facsimile: (212) 607-7983

Proposed Counsel to the Debtors
and Debtors in Possession
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SCHEDULE 1
(Debtor Entities)

©CONDO A WNE
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Affinity Mining Company 51. KEVentures, LLC

Apogee Coal Company, LLC 52. LittleCreek LLC

AppalachiaMine Services, LLC 53.  Logan Fork Coal Company

Beaver Dam Coa Company, LLC 54.  Maghum Coal Company LLC

Big Eagle, LLC 55.  Magnum Cod SalesLLC

Big Eagle Rail, LLC 56.  Martinka Coal Company, LLC
Black Stallion Coal Company, LLC 57.  Midland Trail Energy LLC

Black Walnut Coal Company 58.  Midwest Coal Resources|l, LLC
Bluegrass Mine Services, LLC 59.  Mountain View Coa Company, LLC
Brook Trout Coal, LLC 60. New Trout Coal HoldingsIl, LLC
Catenary Coal Company, LLC 61.  Newtown Energy, Inc.

Central States Coal Reserves of Kentucky, LLC 62.  North Page Coa Corp.

Charles Coa Company, LLC 63.  Ohio County Coal Company, LLC
Cleaton Coal Company 64. Panther LLC

Cod CleanLLC 65.  Patriot Beaver Dam Holdings, LLC
Coad Properties, LLC 66.  Patriot Coal Company, L.P.

Coal Reserve Holding Limited Liability Company No. 2 67.  Patriot Coal Corporation

Colony Bay Coa Company 68.  Patriot Coal SalesLLC

Cook Mountain Coal Company, LLC 69. Patriot Coal ServicesLLC
Corydon Resources LLC 70.  Patriot Leasing Company LLC
Coventry Mining Services, LLC 71.  Patriot Midwest Holdings, LLC
Coyote Coal Company LLC 72.  Patriot Reserve Holdings, LLC
Cub Branch Coa Company LLC 73.  Patriot Trading LLC

DakotaLLC 74.  PCX Enterprises, Inc.

Day LLC 75.  PineRidge Coa Company, LLC
Dixon Mining Company, LLC 76.  Pond Creek Land Resources, LLC
Dodge Hill Holding Jv, LLC 77.  Pond Fork Processing LLC

Dodge Hill Mining Company, LLC 78.  Remington HoldingsLLC

Dodge Hill of Kentucky, LLC 79. Remingtonll LLC

EACC Camps, Inc. 80. Remington LLC

Eastern Associated Coal, LLC 8l. RiversEdge Mining, Inc.

Eastern Coal Company, LLC 82.  Robin Land Company, LLC
Eastern Royalty, LLC 83.  Sentry Mining, LLC

Emerald Processing, L.L.C. 84.  Snowberry Land Company
Gateway Eagle Coal Company, LLC 85.  Speed Mining LLC

Grand Eagle Mining, LLC 86.  Sterling Smokeless Coal Company, LLC
Heritage Coal Company LLC 87. TC SalesCompany, LLC

Highland Mining Company, LLC 88.  The Presidents Energy Company LLC
Hillside Mining Company 89.  Thunderhill Coal LLC

Hobet Mining, LLC 90. Trout Coa Holdings, LLC

Indian Hill Company LLC 91.  Union County Coal Co., LLC
Infinity Coal Sales, LLC 92.  ViperLLC

Interior Holdings, LLC 93.  Weatherby Processing LLC

IO Coa LLC 94.  Wildcat Energy LLC

Jarrell’ s Branch Coal Company 95.  Wildcat, LLC

Jupiter Holdings LLC 96.  Will Scarlet PropertiesLLC
Kanawha Eagle Coal, LLC 97.  Winchester LLC

Kanawha River Ventures|, LLC 98.  Winifrede Dock Limited Liability Company
KanawhaRiver Ventures|l, LLC 99.  Yankeetown Dock, LLC

KanawhaRiver Ventures|ll, LLC
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UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre:
Chapter 11
PATRIOT COAL CORPORATION, et al., Case No. 12-12900 (SCC)
(Jointly Administered)
Debtors.!

INTERIM ORDER (1) AUTHORIZING DEBTORS (A) TO OBTAIN POST-
PETITION FINANCING PURSUANT TO 11 U.S.C. §8 105, 361, 362, 364(c)(1),
364(c)(2), 364(c)(3), 364(d)(1) AND 364(€) AND (B) TO UTILIZE CASH
COLLATERAL PURSUANT TO 11 U.S.C. § 363, (I1) GRANTING ADEQUATE
PROTECTION TO PRE-PETITION SECURED LENDERS PURSUANT TO 11
U.S.C. 8§ 361, 362, 363 AND 364 AND (I11) SCHEDUL ING FINAL HEARING
PURSUANT TO BANKRUPTCY RULES 4001(b) AND (c)

Upon the motion (the “Motion”), dated July 9, 2012, of Patriot Coal Corporation
(the “Borrower”) and its affiliated debtors, each as debtor and debtor-in-possession
(collectively, the “Debtors’), in the above-captioned cases (the “Cases’) pursuant to
sections 105, 361, 362, 363(c)(2), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1) and 364(e)
of title 11 of the United States Code, 11 U.S.C. 88101, et seq. (the “Bankruptcy
Code”), and Rules 2002, 4001 and 9014 of the Federa Rules of Bankruptcy Procedure
(the “Bankruptcy Rules’) and the Local Bankruptcy Rules for the Southern District of
New York, including Rule 4001-2 (the “SDNY Local Rules’), seeking, among other

things:

! The Debtors are the entities listed on Schedule 1 attached to the Motion. The employer tax
identification numbers and addresses for each of the Debtors are set forth in the Debtors' chapter 11
petitions.
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Q) authorization for the Borrower to obtain post-petition
financing (the “Financing”’), and for all of the other Debtors (the
“Guarantors’) to guaranty the Borrower’s obligations in connection with
the Financing, up to the aggregate principal amount of $802,000,000 (the
actual available principa amount at any time being subject to those
conditions set forth in the DIP Documents (as defined below)), consisting
of (@) revolving credit loans in an amount not to exceed $125,000,000
(“Revolving Credit Loan”), (b) a term loan in the amount of
$375,000,000 (“Term Loan”, and together with the Revolving Credit
Loan, the “First Out Facility”), and (c) aroll up (the “L/C Roll Up”) of
obligations under the Pre-Petition Credit Agreement (as defined below) in
respect of outstanding letters of credit, inclusive of any obligations as to
reimbursement, renewal and extension of same (the “Roll Up Letters of
Credit”) issued in the aggregate amount of approximately $302,000,000
as of the Petition Date (“Second Out Facility”) from (i) Citibank, N.A.,
as (x) Administrative Agent (as defined in the First Out DIP Credit
Agreement (as defined below)) for itself and the other Revolving Lenders
and Term Lenders (each as defined in the First Out DIP Credit
Agreement), and (y) as Revolving Agent and as First Out Term Agent
(each as defined in the Security Agreement (as defined below)) and in all
of the foregoing capacities as the “First Out DIP Agent”) for the
Revolving Lenders, Term Lenders, and the L/C Issuers (as defined in the

First Out DIP Credit Agreement and, for purposes of this Order, the “Fir st
2
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Out L/C Issuers’) (the foregoing parties collectively constituting the
“First Out DIP Lenders’) and (ii) Bank of America, N.A., as
Administrative Agent and Collateral Agent (the “Second Out DIP
Agent”) for itself and the other Second Out Lenders and Rolled Up L/C
Issuers (as defined below) under the DIP Credit Agreement (as defined
below) (the “Second Out DIP Lenders’, together with the First Out DIP
Lenders, the “DIP Lenders’), and the “ Second Out DIP Agent”, together
with the First Out DIP Agent, the “DIP Agents’), al to be arranged by
Citigroup Global Markets Inc., Barclays Bank PLC, and Merrill Lynch,
Pierce, Fenner & Smith Incorporated (the “Joint Lead Arrangers’);

(2 authorization for the Debtors to execute and enter into the
DIP Documents (as defined below) and to perform such other and further
acts as may be required in connection with the DIP Documents,

3 authorization for the Debtors to grant security interests,
liens, superpriority claims (including a superpriority administrative claim
pursuant to section 364(c)(1) of the Bankruptcy Code and liens pursuant to
sections 364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code), and
related protections to the DIP Lenders to secure all DIP Obligations (as
defined below), in accordance with the provisions of this Order and as set
forth in that certain Pledge, Security, and Intercreditor Agreement, dated
asof July 9, 2012, by and between the Borrower, the Revolving Agent, the
First Out DIP Agent, and the Second Out DIP Agent (the “Security

Agreement”), annexed hereto as Exhibit A;
3
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4 authorization for the Debtors, simultaneously with the
initial draw under the Financing, to immediately use proceeds of the
Financing to: (a) repay in full in cash their obligations in respect of the
Outstanding Swing Line Loan under the Pre-Petition Credit Agreement (as
defined below); and (b) collateralize the Securitization Letters of Credit
(as defined below) by issuing standby letters of credit under the Revolving
Credit Loan (as defined below) or otherwise provide for such
Securitization Letters of Credit in a manner satisfactory to the applicable
issuing bank;

(5) that the Court deem the Debtors obligations in respect of
Roll Up Letters of Credit, Secured Cash Management Agreements (as
defined in the Pre-Petition Credit Agreement) and Secured Hedge
Agreements (as defined in the Pre-Petition Credit Agreement) to have
been incurred under the applicable DIP Documents;

(6) the granting of adequate protection to the Pre-Petition
Credit Agreement Lenders (as defined below);

@) approval of certain stipulations by the Debtors with respect
to the Pre-Petition Financing Agreements (as defined below) and the liens
and security interests arising with respect thereto;

(8 authorization for the Debtors to use Cash Collateral (as
defined below) in which the Pre-Petition Credit Agreement Lenders have

an interest, and the granting of adequate protection to the Pre-Petition



12-12900-scc

Doc 25-1 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit A -
Proposed Order Pg 5 of 53

Credit Agreement Lenders with respect to, inter alia, such use of their
Cash Collateral;

9 subject only to and effective upon entry of a final order
granting the foregoing relief and such other relief as provided herein and
in such final order (the “Final Order™) the limitation of the Debtors’' right
to surcharge against collateral pursuant to section 506(c) of the
Bankruptcy Code;

(10)  pursuant to Bankruptcy Rule 4001, that an interim hearing
(the “Interim Hearing’) on the Motion be held before this Court to
consider entry of the proposed interim order annexed to the Motion (this
“Interim Order”) (a) authorizing the Borrower, on an interim basis, to
forthwith borrow or obtain and/or maintain (as applicable) letters of credit
from the DIP Lenders under the DIP Documents, up to an aggregate
principal or face amount not to exceed (i) $125,000,000 under the
Revolving Credit Loan, (ii) $250,000,000 under the Term Loan and
(ii1) $302,000,000 under the Second Out Facility, each such borrowing
subject to any limitations under the DIP Documents, to (x) refinance the
Pre-Petition Debt as set forth herein, (y) provide operating cash for the
Debtors, and (z) provide working capital to the Debtors and the
Guarantors (including payment of fees and expenses in connection with
the transactions contemplated by the DIP Documents), (b) authorizing the
Debtors’ use of Cash Collateral and all other collateral, and (c) granting

the adequate protection described herein; and
5
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(11) that this Court schedule a final hearing (the “Final
Hearing”) to be held no later than thirty (30) days from the date of the
entry of this Interim Order to consider entry of a final order (the “Final
Order™) authorizing the balance of the borrowings and letter of credit
issuances under the DIP Documents on a final basis, as set forth in the
Motion and the DIP Documents.

Due and appropriate notice of the Motion, the relief requested therein and the
Interim Hearing having been served by the Debtors on (a) the Office of the United States
Trustee for the Southern District of New York (the “U.S. Trustee”); (b) those creditors
holding the fifteen (15) largest secured claims against the Debtors estates on a
consolidated basis; (c) those creditors holding the fifty (50) largest unsecured claims
against the Debtors’ estates on a consolidated basis; (d) each of the DIP Agents and their
attorneys; (e) the Pre-Petition Agent and its attorneys; (f) the Pre-Petition Securitization
Administrator (as defined below); (g) each of the L/C Issuers under the Pre-Petition
Credit Agreement (as defined therein); (h) the Pre-Petition Secured Lenders (as defined
below); (i) the Internal Revenue Service; (j) al lessors under the Real Property Leases (as
defined in the First Out DIP Credit Agreement); (K)the Securities and Exchange
Commission; (I) the United States Attorney’s Office for the Southern District of New
York; and (m) the United States Environmental Protection Agency (collectively, the
“Notice Parties’).

The Interim Hearing having been held by this Court on July 10, 2012;

Upon the record made by the Debtors at the Interim Hearing and after due

deliberation and consideration and sufficient cause appearing therefor;
6
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IT ISFOUND, DETERMINED, ORDERED AND ADJUDGED, that:

1. Jurisdiction. This Court has core jurisdiction over the Cases, this Motion,
and the parties and property affected hereby pursuant to 28 U.S.C. 88 157(b) and 1334.

2. Notice. Notice of the Motion, the relief requested therein and the Interim
Hearing was served by the Debtors on the Notice Parties. The interim relief granted
herein is necessary to avoid immediate and irreparable harm to the Debtors and their
estates pending the Final Hearing. Under the circumstances, the notice given by the
Debtors of the Motion and the Interim Hearing (i) was, in the Debtors' good faith belief,
the best available under the circumstances, (ii) constitutes due and sufficient notice
thereof, and (iii) complies with Bankruptcy Rules 4001(b) and (c). No further notice of
the relief sought at the Interim Hearing is necessary or required.

3. Debtors' Sipulations. Without prejudice to the rights of any other party
(but subject to the limitations thereon contained in Paragraphs 20 and 21 of this Interim
Order), the Debtors admit, stipulate and agree that:

@ Pre-Petition Debt. As of the filing of the Debtors chapter 11
petitions (the “Petition Date”), the Borrower was indebted and liable, without defense,
counterclaim or offset of any kind: (i) to the lenders under that certain Amended and
Restated Credit Agreement, dated as of May 5, 2010 (as heretofore amended,
supplemented or otherwise modified, the “Pre-Petition Credit Agreement”), among the
Borrower, the lenders and issuers of letters of credit (the “Pre-Petition Credit
Agreement Lenders’), Bank of America, N.A., as administrative agent for the Pre-
Petition Credit Agreement Lenders (in such capacity, the “Pre-Petition Agent”), in the

aggregate principal amount of approximately $25,000,000 in respect of outstanding
7
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Swing Line Loans (the “Outstanding Swing Line Loans’), and approximately
$300,760,433.55 million in respect of Roll Up Letters of Credit, and (ii) to the lenders
under that certain Receivables Purchase Agreement, dated as of March 2, 2010 (as
heretofore amended, supplemented or otherwise modified, the *“Pre-Petition
Securitization Facility”) between the Borrower, the lenders from time to time party
thereto (the “Pre-Petition Securitization Lenders’), and Fifth Third Bank as
Administrator and LC Bank (in such capacities the “Pre-Petition Securitization
Administrator”), in the aggregate principal amount of approximately $51,804,289 in
respect of outstanding letters of credit (the “Securitization Letters of Credit”), in each
case, pursuant to, and in accordance with the terms of, the Pre-Petition Credit Agreement
or Pre-Petition Securitization Facility (such agreements, together with the mortgages and
all other documentation executed in connection therewith (including, for the avoidance of
doubt, any Secured Hedge Agreements and Secured Cash Management Agreements
(each as defined in the Pre-Petition Credit Agreement)), collectively, the “Pre-Petition
Agreements’), plus, in each case, interest thereon and fees, expenses (including any
attorneys', accountants', appraisers’, and financial advisors fees that are chargeable or
reimbursable under the Pre-Petition Agreements), charges and other obligations incurred
in connection therewith as provided in the Pre-Petition Agreements (collectively, the
“Pre-Petition Debt”), (x) the Pre-Petition Debt constitutes the legal, valid, and binding
obligation of the Debtors, enforceable in accordance with the terms of the Pre-Petition
Agreements (other than in respect of the stay of enforcement arising from section 362 of
the Bankruptcy Code), (y) no portion of the Pre-Petition Debt is subject to avoidance,

recharacterization, recovery or subordination pursuant to the Bankruptcy Code or
8
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applicable nonbankruptcy law, and (z) the Debtors do not have (and hereby waive and
release) any claims, counterclaims, causes of action, defenses, or setoff rights, whether
arising under the Bankruptcy Code or otherwise, against (i) the Pre-Petition Credit
Agreement Lenders, (iii) the Pre-Petition Securitization Lenders ((i) and (ii) collectively,
the “Pre-Petition Secured Lenders’), the Pre-Petition Agent, the Pre-Petition
Securitization Administrator or their respective affiliates, agents, officers, directors,
employees, and attorneys; and

(b) the liens and security interests granted to the Pre-Petition Agent
and the Pre-Petition Securitization Administrator pursuant to and in connection with the
Pre-Petition Financing Agreements (including, without limitation, all security
agreements, pledge agreements, mortgages, deeds of trust and other security documents
executed by any of the Debtors in favor of the Pre-Petition Agent or the Pre-Petition
Securitization Administrator, for their respective benefits and for the benefit of the
respective Pre-Petition Secured Lenders) (the “Pre-Petition Liens’) are (i) valid,
binding, perfected, enforceable, first-priority liens and security interests in the persona
and real property described in the Pre-Petition Financing Agreements (the “Pre-Petition
Collateral”), and (ii) not subject to avoidance, recharacterization, or subordination
pursuant to the Bankruptcy Code or applicable nonbankruptcy law; and

(© the aggregate value of the Pre-Petition Collateral substantially
exceeds the aggregate amount of the Pre-Petition Debt.

4, Findings Regarding the Financing.

@ Good cause has been shown for the entry of this Interim Order.
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(b) The Debtors have an immediate need to obtain the Financing and
use Cash Collateral in order to permit, among other things, the orderly continuation of the
operation of their businesses, to maintain business relationships with vendors, suppliers,
and customers, to make payroll, to make capital expenditures, to refinance certain Pre-
Petition Debt, and to satisfy other working capital and operational needs. The access of
the Debtors to sufficient working capital and liquidity through the use of Cash Collateral,
incurrence of new indebtedness for borrowed money and other financial accommodations
is vital to the preservation and maintenance of the going concern values of the Debtors
and to a successful reorganization of the Debtors.

(© The Debtors are unable to obtain financing on more favorable
terms from sources other than the DIP Lenders pursuant the DIP Documents (as defined
below) and are unable to obtain adequate unsecured credit allowable pursuant to section
503(b)(1) of the Bankruptcy Code as an administrative expense. The Debtors are also
unable to obtain secured credit allowable pursuant to sections 364(c)(1), 364(c)(2), and
364(c)(3) of the Bankruptcy Code without the Debtors (i) granting to the DIP Agents and
the DIP Lenders, subject to the Carve Out as provided for herein, the DIP Liens and the
Superpriority Claims (each as defined below) under the terms and conditions set forth in
this Interim Order and in the DIP Documents, as well as any and all other protections
provided for herein and therein, (ii) refinancing the Pre-Petition Debt as described herein
upon entry of this Interim Order, such refinancing being a requirement by the DIP Agents
for the Financing, and (iii) obtaining entry of an order of this Court providing that the

Superpriority Claims, DIP Liens and any and all other protections set forth in this Interim

10
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Order and in the DIP Documents will not be affected by any subsequent reversal or
modification of this Interim Order, as provided in section 364(e) of the Bankruptcy Code.

(d) The terms of the Financing and the use of Cash Collateral are fair
and reasonable, reflect the Debtors exercise of prudent business judgment consistent
with their fiduciary duties and constitute reasonably equivalent value and fair
consideration.

(e The Financing has been negotiated in good faith and at arm’s
length among the Debtors, the DIP Agents, the Pre-Petition Agent, the Joint Lead
Arrangers, and the DIP Lenders, and all of the Debtors obligations and indebtedness
arising under, in respect of or in connection with the Financing and the DIP Documents,
including without limitation, (i) all loans made to, and all letters of credit issued for the
account of, the Debtors pursuant to the Superpriority Secured Debtor-in-Possession
Revolving and Term Loan Credit Agreement attached as Exhibit A to the Motion (the
“First Out DIP Credit Agreement”) and the Amended and Restated Super Priority
Secured Debtor-in-Possession Credit Agreement attached as Exhibit B to the Motion (the
“Second Out DIP Credit Agreement” and, together with the First Out DIP Credit
Agreement, the “DIP Credit Agreements’), and (ii) any “Obligations’ (as defined in
the DIP Credit Agreements) of the Debtors, in each case owing to either the DIP Agent,
any L/C Issuer under either DIP Agreement (each a“DIP L/C Issuer” and, collectively,
the“DIP L/C Issuers’), any DIP Lender or any their respective affiliates, in accordance
with the terms of the DIP Documents (all of the foregoing in clauses (i) and (ii)
collectively, the “DIP Obligations’), shall be deemed to have been extended by the DIP

Agents, the DIP L/C Issuers and the DIP Lenders and their affiliates in good faith, as that
11
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term is used in section 364(e) of the Bankruptcy Code and in express reliance upon the
protections offered by section 364(e) of the Bankruptcy Code, and the DIP Agents, the
L/C Issuers, and the DIP Lenders (and the successors and assigns of each) shall be
entitled to the full protection of section 364(e) of the Bankruptcy Code in the event that
this Interim Order or any provision hereof is vacated, reversed, or modified, on appeal or
otherwise.

()] The Debtors have requested entry of this Interim Order pursuant to
Bankruptcy Rules 4001(b)(2) and 4001(c)(2) and SDNY Loca Rule 4001-2. Absent
granting the relief set forth in this Interim Order, the Debtors' estates will be immediately
and irreparably harmed. Consummation of the Financing and the use of Cash Collateral
in accordance with the provisions of this Interim Order and the DIP Documents (as
defined below) are therefore in the best interests of the Debtors’ estates.

5. Authorization of the Financing, the DIP Documents, and the Refinancing

of Pre-Petition Debt.

€) The Debtors are hereby authorized to enter into the DIP
Documents. The Borrower is hereby authorized to borrow money and obtain letters of
credit pursuant to the DIP Credit Agreements, and the Guarantors are hereby authorized
to guarantee such borrowings and the Borrower’ s obligations with respect to such letters
of credit, up to an aggregate principal or face amount of $677,000,000 (plus interest, fees
and other expenses and amounts provided for in the DIP Documents), consisting of
borrowings of up to an aggregate principal or face amount of $125,000,000 under the
Revolving Credit Loan, $250,000,000 under the Term Loan, and up to $302,000,000

under the Second Out Facility, in accordance with the terms of this Interim Order and the
12
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DIP Documents, which borrowings shall be used for the purposes permitted under the
DIP Credit Agreements, including, without limitation, to refinance the Pre-Petition Debt
as provided herein, to provide working capital for the Borrower and the Guarantors and
to pay interest, fees and expenses in accordance with this Interim Order and the DIP
Documents. In addition to such loans and obligations, the Debtors are authorized to incur
and pay in cash Obligations under Secured Cash Management Agreements and
Obligations arising under Secured Hedge Agreements and the Credit Card Agreement (as
defined below) (in each case whether incurred before or after the Petition Date) subject to
the terms and limitations set forth in the First Out DIP Credit Agreement or Second Out
DIP Credit Agreement, as applicable; provided, however, that nothing herein shall require
the DIP Agents or any other party to provide any such services or functions to the
Debtors.

(b) Each Secured Hedge Agreement under the Pre-Petition Credit
Agreement to which a Revolving Lender is a party shall be deemed a Secured Hedge
Agreement under the Revolving Facility, and the obligations arising thereunder shall
(i) be paid in cash as and when due and (ii) up to an aggregate amount not to exceed
$10,000,000 at any time, be secured by the Revolving Collateral and constitute
Superpriority Claims (as defined below) equal in priority to the Superpriority Claims of
the Revolving Lenders, and (iii) with respect to obligationsin excess of $10,000,000,
constitute unsecured claims. All other Secured Hedge Agreements under the Pre-Petition
Credit Agreement shall be deemed Secured Hedge Agreements under the Second Out
DIP Agreement, and all obligations arising thereunder shall (i) be paid in cash as and

when due, and (ii) be secured by the Collateral securing the Obligations under the Second
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Out DIP Credit Agreement as provided in Paragraph 7 of this Interim Order and the
Security Agreement, and constitute Superpriority Claims equal in priority to the
Superpriority Claims of other Second Out Lenders.

(© In connection with the refinancing of certain of the Pre-Petition
Debt, the Debtors are authorized to pay in cash to each of the Pre-Petition Agent and the
Pre-Petition Securitization Administrator on account of all accrued and unpaid principal,
interest, and fees on the Outstanding Swing Line Loan and the letter of credit fees on the
Securitization Letters of Credit, each at the non-default rates provided for in the
applicable Pre-Petition Financing Agreement, and all other accrued and unpaid fees and
disbursements (including, but not limited to, fees owed to the Pre-Petition Agent and the
Pre-Petition Securitization Administrator) owing to the Pre-Petition Agent and the Pre-
Petition Securitization Administrator under the Pre-Petition Financing Agreements and
incurred prior to the Petition Date.

(d) Each of the Pre-Petition Credit Agreement Lenders has purchased
for the benefit of each L/C Issuer (as defined in the Pre-Petition Credit Agreement and,
here, a “Rolled Up L/C Issuer”) an irrevocable and unconditional participation in the
Roll Up Letters of Credit, each of which was issued for aterm that extends automatically
for successive one year terms unless notice of non-extension is given by the applicable
Rolled Up L/C Issuer. Upon entry of this Order and approval by the Required Lenders
(as defined in the Pre-Petition Credit Agreement): (i) the Pre-Petition Credit Agreement
shall be deemed amended and restated in its entirety and replaced by the Second Out DIP
Credit Agreement; (ii) all Roll Up Letters of Credit under the Pre-Petition Credit

Agreement shall be deemed to have been issued and outstanding pursuant to the Second
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Out DIP Credit Agreement and shall constitute “Second Out Letters of Credit”; (iii) each
Rolled Up L/C Issuer under the Pre-Petition Credit Agreement shall be deemed an “L/C
Issuer” under, and as defined in, the Second Out DIP Credit Agreement and shall have all
of the rights and obligations set forth therein; (iv) each Pre-Petition Credit Agreement
Lender shall be deemed a Second Out Lender under the Second Out Facility and shall
have all rights and obligations thereof as set forth in the Second Out DIP Credit
Agreement and shall be bound by the terms of the Security Agreement; and (v) without
limiting the foregoing, all obligations of the Pre-Petition Credit Agreement Lenders with
respect to Roll Up Letters of Credit, including, but not limited to, obligations (whether
arising prior to or subsequent to the Petition Date) with respect to L/C Advances (as
defined in the Pre-Petition Credit Agreement), reimbursement, renewal and extension of
the Roll Up Letters of Credit, shall remain in full force and effect, as set forth in the
Second Out DIP Credit Agreement.

(e That certain Amended and Restated Citibank One Card Agreement
by and between the Borrower and Citibank, N.A., dated as of July 9, 2012 (the “Credit
Card Agreement”) is hereby approved and the Debtors are authorized to perform
thereunder, regardless of whether any obligations arising thereunder were incurred by the
Debtors prior to or subsequent to the Petition Date.

) In furtherance of the foregoing and without further approval of this
Court, each Debtor is authorized and directed to perform all acts, to make, execute, and
deliver al instruments and documents (including, without limitation, the execution or

recordation of security agreements, mortgages, and financing statements), and to pay all
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fees that may be reasonably required or necessary for the Debtors' performance of their
obligations under the Financing, including, without limitation:

(i) the execution, delivery, and performance of the DIP Credit
Agreements, the other Loan Documents (as defined in the DIP Credit Agreements) and
any exhibits attached thereto, including, without limitation, the Security Agreement, all
related documents and any mortgages contemplated thereby (collectively, and together
with the letter agreements referred to in clause (iii) below, the “DIP Documents’),

(i)  the execution, delivery, and performance of one or more
amendments to or waivers of the requirements of the DIP Documents, including the DIP
Credit Agreements for, among other things, the purpose of adding additional financial
ingtitutions as DIP Lenders and reallocating the commitments for the Financing among
the DIP Lenders, in each case in such form as the Debtors, the applicable DIP Agent, and
the applicable DIP Lenders may agree (it being understood that no further approval of the
Court shall be required for amendments to the DIP Credit Agreements (and any fees paid
in connection therewith) that do not shorten the maturity of the extensions of credit
thereunder or increase the commitments, the rate of interest or the letter of credit fees
payable thereunder). Notwithstanding any other provision hereof, without further
approval of this Court, amendments to the DIP Documents may be made at any time on
or prior to the 120th day after the Closing Date (as defined in the DIP Credit
Agreements), as contemplated by the separate letter agreements entered into in
connection with the Financing, including, without limitation, any amendment that is
determined to be (1) reasonably necessary or advisable to facilitate a “successful

syndication,” as contemplated by such separate letter agreements, (2) required because a
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“successful syndication” is not likely to be achieved by such date, with any such
amendment (including, without limitation, an increase in the rate of interest) being
deemed effective as of the Closing Date, or (3) ministerial in nature;

(iii)  the non-refundable payment to the DIP Agents, the Joint
Lead Arrangers and the DIP Lenders, as the case may be, of the fees and any amounts
due in respect of indemnification obligations referred to in the DIP Credit Agreements
(and in the separate letter agreements between them in connection with the Financing)
and reasonable costs and expenses as may be due from time to time, including, without
limitation, fees and expenses of the professionals and industry consultants retained by the
DIP Agents as provided for in the DIP Documents, without the need to file retention
motions or fee applications (subject only to payment on ten-days notice to the U.S.
Trustee); and

(iv)  the performance of al other acts required under or in
connection with the DIP Documents.

(9) Upon execution and delivery of the DIP Documents, the DIP

Documents shall constitute valid and binding obligations of the Debtors, enforceable
against each Debtor party thereto in accordance with the terms of the DIP Documents and
this Interim Order. No obligation, payment, transfer, or grant of security under the DIP
Documents or this Interim Order shall be stayed, restrained, voidable, or recoverable
under the Bankruptcy Code or under any applicable law (including without limitation,
under section 502(d) of the Bankruptcy Code), or subject to any defense, reduction,
setoff, recoupment or counterclaim; provided, however, that, solely in the event that there

is a timely successful challenge, pursuant and subject to the limitations contained in
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Paragraphs 17 and 18 of this Interim Order, to the validity, enforceability, extent,
perfection or priority of the Pre-Petition Debt or a determination that the Pre-Petition
Debt was undersecured as of the Petition Date, the Court reserves the right to unwind or
otherwise modify, after notice and hearing, any portion of the Pre-Petition Debt
refinanced or rolled up hereunder (which might include the disgorgement or re-allocation
of interest, fees, principal, or other incremental consideration paid in respect of the Pre-
Petition Debt or the avoidance of liens and/or guarantees with respect to one or more of
the Debtors solely to the extent that the Court finds that, in light of such timely,
successful challenge, the refinancing unduly advantaged the applicable Pre-Petition
Secured Lenders; provided, however, that if any payment of any Pre-Petition Debt
(including, without limitation, the payment of the Outstanding Swing Line Loan pursuant
to the terms of this Interim Order) is subsequently rescinded, avoided, disgorged or
otherwise clawed back, such payments shall be immediately paid to the First Out DIP
Agent for the benefit of the First Out DIP Lenders until such time as all F/O DIP
Obligations (as defined below) are indefeasibly repaid in full in cash.
6. Superpriority Claims.

@ Pursuant to section 364(c)(1) of the Bankruptcy Code, all of the
DIP Obligations shall constitute allowed claims against the Debtors (without the need to
file any proof of claim) with priority over any and all administrative expenses, diminution
claims (including any Adequate Protection Obligations (as defined below)), and all other
claims against the Debtors, now existing or hereafter arising, of any kind whatsoever,
including, without limitation, all administrative expenses of the kind specified in sections

503(b) and 507(b) of the Bankruptcy Code, and over any and all administrative expenses
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or other claims arising under sections 105, 326, 328, 330, 331, 365, 503(b), 506(c)
(subject only to and effective upon entry of the Fina Order), 507(a), 507(b), 726, 1113,
or 1114 of the Bankruptcy Code (the “Superpriority Claims’), whether or not such
expenses or claims may become secured by ajudgment lien or other non-consensual lien,
levy or attachment, which allowed claims shall be payable from and have recourse to all
pre- and post-petition property of the Debtors and all proceeds thereof, subject only to the
payment of the Carve Out to the extent specifically provided for herein. The
Superpriority Claims granted hereunder to the Revolving Lenders shall be pari passu
with the Superpriority Claims granted hereunder to the Term Lenders. The Superpriority
Claims granted hereunder to the Second Out Lenders shall be immediately junior in
priority and subject to the Superpriority Claims of the Revolving Lenders and the Term
Lenders.

(b) Carve Out. For purposes hereof, the “Carve Out” means (i) all
fees required to be paid to the Clerk of the Bankruptcy Court and to the U.S. Trustee
pursuant to section 1930(a) of title 28 of the United States Code and section 3717 of title
31 of the United States Code, (ii) all reasonable fees and expenses incurred by a trustee
under section 726(b) of the Bankruptcy Code in an amount not exceeding $200,000, and
(iif) any and all allowed and unpaid claims of any professional of the Debtors or the
statutory committee of unsecured creditors appointed in these Cases (the “Creditors
Committee’) whose retention is approved by the Bankruptcy Court during the Cases
pursuant to sections 327 and 1103 of the Bankruptcy Code for unpaid fees and expenses
(and the reimbursement of out-of-pocket expenses allowed by the Bankruptcy Court

incurred by any members of the Creditors Committee (but excluding fees and expenses
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of third party professionals employed by such Creditors Committee members)) incurred,
subject to the terms of this Interim Order and the Final Order, (A) prior to the occurrence
of an Event of Default (as defined in the DIP Credit Agreement) and (B) at any time after
the occurrence and during the continuance of an Event of Default in an aggregate amount
not exceeding $7,000,000 relating to amounts in this subclause (B); provided, however,
(x) that nothing herein shall be construed to impair the ability of any party to object to
any of the fees, expenses, reimbursement or compensation described in clauses (A) and
(B) above, and (y) that cash or other amounts on deposit in the L/C Cash Collateral
Account (as defined in the First Out DIP Credit Agreement), shall not be subject to the
Carve Out.

7. DIP Liens. As security for the DIP Obligations, effective and perfected
upon the date of this Interim Order and without the necessity of the execution,
recordation of filings by the Debtors of mortgages, security agreements, control
agreements, pledge agreements, financing statements or other similar documents, or the
possession or control by the DIP Agents of, or over, the “Collateral” (as defined in the
Security Agreement) and the proceeds, product, offspring or profits of same, the
following security interests and liens are hereby granted as set forth below, subject only
in the event of the occurrence and during the continuance of an Event of Default to the
payment of the Carve Out (all such liens and security interests granted to the DIP Agents,
for its benefit and for the benefit of the DIP Lenders, pursuant to this Interim Order and
the DIP Documents, the “DIP Liens’). All capitalized terms used but not otherwise
expressly defined or referenced to another DIP Document in this Paragraph 7 shall have

the meanings ascribed to them in the Security Agreement.
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@ DIP Liens Granted to Revolving Agent for the Benefit of

Revolving Lenders. Pursuant to sections 364(c)(2) and 364(d)(1) of the Bankruptcy

Code, the Revolving Agent for the benefit of the Revolving Lenders is hereby granted
(i) avalid, binding, continuing, enforceable, fully-perfected first priority senior security
interest in and lien upon the Revolving Collateral and all proceeds, product, offspring, or
profits of same, and (ii) a valid, binding, continuing, enforceable, fully-perfected first
priority security interest in and lien upon the Term Collateral and all proceeds, product,
offspring, or profits of same.

(b) DIP Liens Granted to the First Out Term Agent and Second Out

DIP Agent for the Benefit of the Term Lenders and Second Out Lenders. Pursuant to

sections 364(c)(2) and 364(d)(1) of the Bankruptcy Code, the Term Agent, for the benefit
of the Term Lenders, and the Second Out DIP Agent, for the benefit of the Second Out
Lenders, and subject to the Security Agreement, each are hereby granted (i) a valid,
binding, continuing, enforceable, fully-perfected first priority senior security interest in
and lien upon the Term Collateral and all proceeds, product, offspring, or profits of same,
and (ii) avalid, binding, continuing, enforceable, fully-perfected second priority security
interest in and lien upon the Revolving Collateral and all proceeds, product, offspring, or
profits of same.

(© Application of Proceeds of DIP Liens. Notwithstanding the DIP

Lien priority described in Paragraph 7(b) of this Interim Order, all proceeds of Collateral
shall be applied to the Obligations and paid to the DIP Lenders in accordance with the
waterfall provisions set forth in Section 10.09 of the Security Agreement. Further, for the

avoidance of doubt, to the extent not expressly set forth herein, al rights, priorities,
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remedies, and obligations as between the First Out DIP Agent and the Second Out DIP
Agent and each of their respective DIP Lenders shall be governed by the express terms of
the Security Agreement, which is approved in its entirety by this Interim Order.

(d) Excluded Avoidance Actions. The DIP Liens shall not attach to

the Debtors' claims and causes of action pursuant to sections 502(d), 544, 545, 547, 548,
549, and 550 of the Bankruptcy Code or any other avoidance actions under the
Bankruptcy Code (collectively, “Excluded Avoidance Action Claims’), but, subject
only to and effective upon entry of the Final Order, shall attach to any proceeds or
property recovered whether by judgment, settlement or otherwise (“Avoidance
Proceeds’). For the avoidance of doubt, the Superpriority Claims are payable from and
have recourse to the Avoidance Proceeds of the Excluded Avoidance Action Claims.

(e Liens Junior to the DIP Liens. Pursuant to section 364(c)(3) of the

Bankruptcy Code, the DIP Lenders are hereby granted a valid, binding, continuing,
enforceable, fully-perfected security interest in and lien upon all pre- and post-petition
property of the Debtors (other than the property described in clause (a) or (b) of this
Paragraph 7, as to which the liens and security interests in favor of the DIP Agents will
be as described in such clauses) that is, to the extent permitted by the DIP Credit
Agreements, subject to valid, perfected, and unavoidable liens in existence immediately
prior to the Petition Date, or to any valid and unavoidable liens in existence immediately
prior to the Petition Date that are perfected subsequent to the Petition Date as permitted
by section 546(b) of the Bankruptcy Code, which security interests and liens in favor of

the DIP Agents are junior to such valid, perfected, and unavoidable liens.
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()] Other Liens. The DIP Liens and the Adequate Protection Liens (as
defined below) shall not be subject or subordinate to (i) any lien or security interest that is
avoided and preserved for the benefit of the Debtors and their estates under section 551
of the Bankruptcy Code or (ii) unless otherwise provided for in the DIP Documents, any
liens arising after the Petition Date including, without limitation, any liens or security
interests granted in favor of any federal, state, municipal, or other governmental unit
(including any regulatory body), commission, board, or court for any liability of the
Debtors.

(9) Specified Contracts. Notwithstanding anything to the contrary in

the Motion, the DIP Documents or this Interim Order, for purposes of this Interim Order,
in no event shall the Collateral include or the DIP Liens granted under this Interim Order
attach to, any lease, license, contract, or agreement or other property right, to which any
Debtor isaparty, or any of such relevant Debtor's rights or interests thereunder, if and for
so long as the grant of such security interest would constitute or result in: (x) the
abandonment, invalidation, unenforceability, or other impairment of any right, title, or
interest of any Debtor therein, or (y) in a breach or termination pursuant to the terms of,
or a default under, any such lease, license, contract, agreement, or other property right
pursuant to any provision thereof, unless, in the case of each of clauses (x) and (y), the
applicable provision is rendered ineffective by applicable non-bankruptcy law or the
Bankruptcy Code (such leases, licenses, contracts or agreements, or other property rights
are collectively referred to as the “Specified Contracts’); provided that, the
foregoing shall not preclude any counterparty to a Specified Contract from an

opportunity to be heard in this Court on notice with respect to whether applicable non
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bankruptcy law or the Bankruptcy Code renders such provision ineffective.
Notwithstanding the foregoing, the DIP Liens shall in all events attach to all proceeds,
products, offspring, or profits from all sales, transfers, dispositions, or monetizations of
any and all Specified Contracts.

8. Real Property Leases. As a requirement and precondition to the DIP
Lenders’ willingness to lend and in furtherance of the Superpriority Claims provided for
in Paragraph 6 of this Interim Order and pursuant to the DIP Documents, which are
payable from and have recourse to all of the Debtors pre- and post-petition property
including, among other things, all of the Debtors' Real Property L eases (as defined in the
First Out DIP Credit Agreement), the First Out DIP Lenders shall have the following
protections with respect to the Debtors' Real Property Leases, regardless of whether any
particular Real Property Lease or group of Rea Property Leases constitutes Collateral,
which protections shall be enforced by the First Out DIP Agent as authorized, approved,
and granted pursuant to the provisions of this Interim Order and in accordance with the
terms of the First Out DIP Credit Agreement, provided, however, that upon the
indefeasible repayment in full in cash of al DIP Obligations owed to the First Out DIP
Lenders pursuant to the applicable DIP Documents (the “F/O DIP Obligations’) and in
accordance with the provisions of this Interim Order, the Second Out DIP Lenders shall
then be deemed to have the protections afforded the First Out DIP Lenders under this
Paragraph 8 with respect to the Real Property Leases, which protections shall then be
enforced by the Second Out DIP Agent as authorized, approved, and granted pursuant to
the provisions of this Interim Order and, at such time, all references to the First Out DIP

Agent and the First Out DIP Lenders solely in the following subparagraphs of this
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Paragraph 8 shall be deemed substituted in their entirety by reference to the Second Out

DIP Agent or the Second Out DIP Lenders, as applicable:

@ Remedies Upon an Event of Default. If an Event of Default shall

have occurred and be continuing, the First Out DIP Agent shall, with respect to any Redl

Property Lease or group of Real Property Leases to which any of the Debtors are party,

be permitted, and is hereby authorized, approved, and granted:

(i) to exercise the Debtors’ rights pursuant to section 365(f) of
the Bankruptcy Code with respect to any such Real Property Lease(s) and,
subject to this Court’s approval after notice and hearing, assign any such
Real Property Lease(s) in accordance with section 365 of the Bankruptcy
Code notwithstanding any language to the contrary in any of the
applicable lease documents or executory contracts,

(i)  to require any Debtor to complete promptly, pursuant to
Section 363 of the Bankruptcy Code, subject to the rights of the First Out
DIP Lenders to credit bid, a Disposition (as defined in the First Out DIP
Credit Agreement) of any such Real Property Lease(s) in one or more
parcels at public or private sales, at any of the First Out DIP Agent’s
offices or elsawhere, for cash, at such time or times and at such price or
prices and upon such other terms as the First Out DIP Agent may deem
commercialy reasonable;

(i)  access to the leasehold interests of the Debtors or debtors-
in-possession in any such Real Property Lease(s) for the purpose of

marketing such property or properties for sale;
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(iv) (&) find an acceptable (in the First Out DIP Agent’s good
faith and reasonabl e discretion) replacement lessee, which may include the
First Out DIP Agent or any of its affiliates, to whom such Rea Property
Lease(s) may be assigned, (b) hold, and manage all aspects of, an auction
or other bidding process to find such acceptable replacement lessee, () in
connection with any such auction, agree, on behalf of the Loan Parties (as
defined in the DIP Credit Agreements), to reimburse reasonable fees and
expenses of any stalking horse bidder, if necessary, (d) notify the Debtors
of the selection of any replacement lessee pursuant to this Paragraph 8(a),
upon receipt of which the Debtors shall promptly (1) file a motion
seeking, on an expedited basis, approval of the Debtors assumption and
assignment of such Real Property Lease(s) to such proposed assignee, and
(2) cure any defaults, if any, that have occurred and are continuing under
such Real Property Lease(s) to the extent required by the Court (subject to
the First Out DIP Lenders right to cure defaults as set forth in Paragraph
8(e) of this Interim Order); or

(V) direct the Debtors to (a) assign any such Real Property
Lease(s) to the First Out DIP Agent and First Out DIP Lenders as
Collateral securing the DIP Obligations, subject to clause (b), if
applicable, (b) seek this Court’s approval of the assumption of any such
Real Property Lease(s) to the extent that this Court determines pursuant to
afinal order that an assumption is required in order to assign such lease or

leases as Collateral, and (c) promptly cure any default that has occurred
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and is continuing under such Real Property Lease(s) to the extent required
by the Court; provided that any assignment of any such Rea Property
Lease(s) as Collateral securing the DIP Obligations shall not impair the
Debtors ability to subsequently assume (if not aready assumed) and
assign such Real Property Lease(s) pursuant to section 365 of the
Bankruptcy Code or to enjoy the protections of section 365(f) of the
Bankruptcy Code with respect to any such assignment.

(b) Right to Credit Bid. Prior to any assignment of any Real Property

Lease or group of Real Property Leases, the Debtors shall first provide at least five (5)
business days prior written notice (the “Initial Notice Period”) to the First Out DIP
Agent (unless such notice provision is waived by the First Out DIP Agent), which Initial
Notice Period may be extended up to a further twenty-five (25) days by the First Out DIP
Agent in its sole discretion by delivering written notice of such extension to the Debtors
prior to expiration of the Initial Notice Period, and by any further period as is mutually
agreeable between the First Out DIP Agent and the Borrower (such notice period being
the “Aggregate Notice Period”). During such notice period, the First Out DIP Agent, on
behalf of the applicable First Out DIP Lenders, shall be permitted to credit bid
forgiveness of some or al of the outstanding F/O DIP Obligations (in an amount equal to
at least the consideration offered by any other party in respect of such assignment)
outstanding under the Term Loan as consideration in exchange for any such Real
Property Lease(s); provided that to the extent the Borrower is entitled to retain a portion
of the total consideration paid in respect of such assignment in accordance with the First

Out DIP Credit Agreement, the applicable portion of the consideration shall be paid in
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cash. In addition, in connection with the exercise of any of the First Out DIP Agent’'s
rights pursuant to the DIP Credit Agreements or this Interim Order to direct or compel a
sale or assignment of any Real Property Lease(s), the First Out DIP Agent, on behalf of
the applicable First Out DIP Lenders, shall be permitted to credit bid forgiveness of some
or al of the outstanding First Out DIP Obligations (in an amount equal to at least the
consideration offered by any other party in respect of such sale or assignment) as
consideration in exchange for such Real Property Lease(s). Pursuant to section 364(e) of
the Bankruptcy Code, absent a stay pending appeal, the First Out DIP Lenders right to
credit bid shall not be affected by the reversal or modification on appeal of the Debtors
authorization pursuant to this Interim Order or the Final Order to obtain credit and incur
debt as and in accordance with the terms set forth herein.

(© Right of First Refusal with Respect to Proposed Assignments and

Rejections of Real Property Leases. Unless all DIP Obligations shall have indefeasibly

been satisfied in full in cash (and, with respect to outstanding letters of credit issued or
deemed issued pursuant to the DIP Credit Agreements, cash collateralized in accordance
with the provisions of the DIP Credit Agreements), the Debtors shall not seek, and it shall
constitute, an Event of Default and terminate the right of the Debtors to use Cash
Collateral if any of the Debtors seeks, the assignment or other sale of, or the rejection or
other termination of, or if there is entered an order pursuant to section 365 of the
Bankruptcy Code assigning or rejecting, any Real Property Lease or group of Real
Property Leases, or if any Real Property Lease or group of Real Property Leases is
deemed rejected due to the expiration of the assumption period provided for in Section

365(d)(4) (the “Statutory Reection Date”), without the Debtors first providing thirty
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(30) days' prior written notice to the First Out DIP Agent (unless such notice requirement
is waived by the First Out DIP Agent in its sole discretion), or if such notice is given
more than thirty (30) days in advance of the Statutory Rejection Date, prior written notice
at least equal to the Aggregate Notice Period; provided, however, that the right of first
refusal of the First Out DIP Lenders as set forth in this subparagraph (c) shall not apply to
(x) any assignment or sale of a Real Property Lease or group of Real Property Leasesto a
winning bidder at an auction authorized by this Court, (y) any assignment or sale of a
Real Property Lease or group of Rea Property Leases from one Debtor that is a Loan
Party (as defined in the DIP Credit Agreements) to another Debtor that is a Loan Party
(provided, however, that such intra-Debtor assignment shall be subject to the notice
provisions set forth in this subparagraph (c)), or (z) so long as there has not occurred an
Event of Default or that an Event of Default is ongoing, any assignment or sale of a Real
Property Lease or group of Real Property Leases that are not Material L eases generating
Net Cash Proceeds up to $20,000,000 in the aggregate value for al such sales or
assignments. During such notice period, the First Out DIP Agent shall be permitted to:

(1) (a) notify the Debtors that it elects to take action pursuant
to this Paragraph 8(c), upon receipt of which the Debtors shall promptly
withdraw any previously filed rejection motion, (b) find an acceptable (in
the First Out DIP Agent's good faith and reasonable discretion)
replacement lessee, which may include the First Out DIP Agent or any of
its affiliates, to whom any such any Real Property Lease or group of Real
Property Leases may be assigned, (¢) hold, and manage all aspects of, an

auction or other bidding process to find such acceptable replacement
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lessee, (d) in connection with any such auction, agree, on behalf of the
Loan Parties, to reimburse the reasonable fees and expenses of any
stalking horse bidder, if necessary, and (€) notify the Debtors of the
selection of any replacement lessee pursuant to this Paragraph 8(c), upon
receipt of which the Debtors shall (1) not seek to reject any such Real
Property Lease(s), (2) promptly withdraw any pending motion to reject
any such Real Property Lease(s), (3) promptly file amotion seeking, on an
expedited basis, approval of the Debtors assumption and assignment of
such Real Property Lease(s) to the DIP Lenders proposed assignee, and
(4) promptly cure any defaults that have occurred and are continuing
under such Real Property Lease(s) to the extent required by the Court; or
(i)  direct the Debtors to (a) assign any Real Property Lease or
group of Real Property Leases as Collateral securing the DIP Obligations,
(b) seek the Court’s approval of the assumption of any such Real Property
Lease(s) if it is determined pursuant to a final order of this Court that an
assumption is required in order to assign such lease(s) as Collateral, and
(c) promptly cure any defaults that have occurred and are continuing under
such Real Property Lease(s) (subject to the First Out DIP Lenders’ right to
cure defaults as set forth in Paragraph 8(d) of this Interim Order) to the
extent required by the Court; provided that any assignment of any Real
Property Lease(s) as Collateral securing the First Out DIP Obligations
shall not impair the Debtors' ability to subsequently assume (if not already

assumed) and assign any such Real Property Lease(s) pursuant to section
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365 of the Bankruptcy Code or to enjoy the protections of section 365(f)
of the Bankruptcy Code with respect to any such assignment.
Notwithstanding anything to the contrary herein, the foregoing right of the First
Out DIP Agent set forth in this Paragraph 8(c) shall not apply to Real Property Leases
that are rejected, terminated, sold, or assigned (i) pursuant to afiling made on the Petition
Date or (ii) on the Effective Date of an Acceptable Reorganization Plan (as defined in the
First Out DIP Credit Agreement) that, among other things, indefeasibly repays the DIP
Obligations in full and replaces Cash Collatera for all outstanding Letters of Credit (as
defined in the DIP Credit Agreements) as required by the DIP Documents. For the
avoidance of doubt, on or prior to the thirtieth (30) day prior to the Automatic Rejection
Date (as provided in Section 365(d)(4) of the Bankruptcy Code), the Debtors shall have
delivered written notice to the First Out DIP Agent of each outstanding Real Property
Lease that they intend to reject (including, without limitation, through statutory rejection
on the Automatic Rejection Date) from and after the date of such notice (or, if applicable,
notice that the Debtors have obtained the applicable landlord’'s consent to extension of
the Automatic Rejection Date); provided that if the Debtors fail to deliver any such notice
to the First Out DIP Agent prior to such date with respect to any such Real Property
Lease(s) (or a notice indicating that no such Real Property Lease(s) shall be rejected), the
Debtors shall be deemed, for all purposes hereunder, to have delivered notice to the First
Out DIP Agent as of such date that they intend to reject all outstanding Real Property
Leases.

(d  Assumption Orders. Any order of this Court approving the

assumption of any Real Property Lease shall specifically provide that the applicable
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Debtor shall be authorized to assign such Rea Property Lease pursuant to, and to enjoy
the protections of, section 365(f) of the Bankruptcy Code subsequent to the date of such
assumption. To the extent that such provision is for any reason not included in any order
of the Court approving the assumption of any Real Property Lease, then such Redl
Property Lease may not be assumed by the applicable Debtor unless the order approving
the assumption provides for the assignment of such Real Property Lease, on the date of
such order, to an acceptable (in the First Out DIP Agent’s good faith and reasonable
discretion) replacement lessee (which may include the First Out DIP Agent or its
affiliates).

(e DIP Lenders Right to Cure Defaults. If any of the Debtors is

required to cure any monetary defaults under any Real Property Lease pursuant to any
order of this Court or otherwise in connection with any assumption or assumption and
assignment of any such Real Property Lease pursuant to section 365(f) of the Bankruptcy
Code, and such monetary default is not, within five (5) business days of the receipt by
such Debtor of notice from the First Out DIP Agent pursuant to the applicable
provision(s) of the First Out DIP Credit Agreement or any other notice from the First Out
DIP Agent requesting the cure of such monetary default, cured in accordance with the
provisions of such applicable court order as arranged by the First Out DIP Agent, the
First Out DIP Agent may cure any such monetary defaults on behalf of the applicable
Debtor(s).
0. Protection of DIP Lenders' Rights.
@ So long as there are any borrowings or letters of credit or other

amounts (other than contingent indemnity obligations as to which no clam has been
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asserted when all other amounts have been indefeasibly paid in full in cash and no letters
of credit are outstanding) outstanding, or the DIP Lenders have any Commitments (as
defined in the DIP Credit Agreements) under the DIP Credit Agreements, the Pre-Petition
Agent and the Pre-Petition Credit Agreement Lenders shall (i) have no right to and take
no action to foreclose upon or recover in connection with the liens granted thereto
pursuant to the Pre-Petition Financing Agreements or this Interim Order, or otherwise
seek to exercise or exercise any enforcement rights or remedies against any Collateral or
in connection with any Adequate Protection Liens or on account of any claims, (ii) be
deemed to have consented to any transfer, disposition, or sale of, or release of liens on,
Collateral, to the extent such transfer, disposition, sale, or release is authorized under the
DIP Documents, (iii) not file any financing statements, trademark filings, copyright
filings, mortgages, notices of lien or similar instruments, or otherwise take any action to
perfect their security interests in the Collateral unless, solely as to this clause (iii), the
DIP Lenders file financing statements or other documents to perfect the liens granted
pursuant to this Interim Order, or as may be required by applicable state law to continue
the perfection of valid and unavoidable liens or security interests as of the Petition Date,
and (iv) deliver or cause to be delivered, at the Debtors cost and expense, any
termination statements, releases and/or assignments in favor of the DIP Lenders or other
documents necessary to effectuate and/or evidence the release, termination and/or
assignment of liens on any portion of the Collateral subject to any sale or disposition.
After the refinancing in full of all Securitization L/Cs, the Debtors are authorized to file
any termination statements, releases, or other documents necessary to effectuate and/or

evidence the release and termination of the Pre-Petition Securitization Administrator’s
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liens on or security interest in any portion of the Pre-Petition Collateral; and upon
refinancing of the Securitization L/Cs (including, without limitation, their cash
collateralization), al liens securing all assets (including proceeds, product, offspring or
profits of same) pledged thereunder shall be fully released and become part of the
Revolving Collateral.

(b) Consistent with the provisions set forth in section 9.03 of the First
Out DIP Credit Agreement and Section 8.02 of the Second Out DIP Credit Agreement
(but subject to the terms of the Security Agreement), the automatic stay provisions of
section 362 of the Bankruptcy Code are vacated and modified to the extent necessary
upon the occurrence of an Event of Default (as defined in the DIP Documents) so as to
permit the DIP Agents and the DIP Lenders to, among other things, immediately declare
(1) the commitment of the DIP Lenders as to the Financing to be terminated, whereupon
such commitments and obligation shall be terminated; (2)all DIP Obligations
immediately due and owing, without presentment, demand, protest or other notice of any
kind, all of which are hereby expressly waived by the Borrower; (3) require any Loan
Party (as defined in the DIP Credit Agreements) to promptly complete, pursuant to
Section 363 and 365 of the Bankruptcy Code, subject to the rights of the DIP Lenders to
credit bid, a Disposition of its Real Property Leases or any portion thereof in one or more
parcels at public or private saes, at any of the applicable DIP Agent's offices or
elsewhere, for cash, at such time or times and at such price or prices and upon such other
terms as the applicable DIP Agent may deem commercially reasonable; and (4) exercise
any of its rights with respect to Real Property Leases under Paragraph 8 hereof; provided

however, that with respect to any enforcement of DIP Liens or other remedies not
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expressy set forth in this sentence, the applicable DIP Agent shall provide the Borrower
(with acopy to counsel for the official committee of unsecured creditors (the “Creditors
Committee”) and to the U.S. Trustee) with seven (7) days prior written notice prior to
taking the actions contemplated thereby. In any hearing regarding any exercise of rights
or remedies, the only issue that may be raised by any party in opposition thereto shall be
whether, in fact, an Event of Default has occurred and is continuing, and the Debtors and
the Pre-Petition Secured Lenders hereby waive their right to and shall not be entitled to
seek relief, including, without limitation, under section 105 of the Bankruptcy Code, to
the extent that such relief would in any way impair or restrict the rights and remedies of
the DIP Agents or the DIP Lenders set forth in this Interim Order or the DIP Documents.
In no event shall the DIP Agents or the DIP Lenders be subject to the equitable doctrine
of “marshaling” or any similar doctrine with respect to the Collateral.
(© No rights, protections, or remedies of the DIP Agents or the DIP
Lenders granted by the provisions of this Interim Order or the DIP Documents shall be
limited, modified, or impaired in any way by (i) any actual or purported withdrawal of
the consent of any party to the Debtors' authority to use Cash Collateral, (ii) any actual or
purported termination of the Debtors' authority to use Cash Collateral, or (iii) the terms
of this Interim Order or any other order or stipulation related to the Debtors use of Cash
Collateral or the provision of adequate protection to any party.
10. Limitation on Charging Expenses Against Collateral. Subject only to and
effective upon entry of the Final Order, except to the extent of the Carve Out, no
expenses of administration of the Cases or any future proceeding that may result

therefrom, including liquidation in bankruptcy or other proceedings under the Bankruptcy
35



12-12900-scc Doc 25-1 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit A -
Proposed Order Pg 36 of 53

Code, shall be charged against or recovered from the Collateral pursuant to section 506(c)
of the Bankruptcy Code or any similar principle of law without the prior written consent
of the applicable DIP Agent or the Pre-Petition Agent (solely with respect to Cash
Collateral), as the case may be, and no such consent shall be implied from any other
action, inaction, or acquiescence by the DIP Agents, the DIP Lenders, the Pre-Petition
Agent or the Pre-Petition Credit Agreement Lenders.

11.  The Cash Collateral. The Pre-Petition Collateral includes cash collateral
within the meaning of section 363(a) of the Bankruptcy Code. To the extent that any
funds were on deposit with any Pre-Petition Credit Agreement Lender as of the Petition
Date, including, without limitation, al funds deposited in, or credited to, an account of
any Debtor with any Pre-Petition Credit Agreement Lender immediately prior to the
filing of the Debtors bankruptcy petitions (the “Pre-Petition Period”) (regardiess of
whether, as of the Pre-Petition Period, such funds had been collected or made available
for withdrawa by any such Debtor), then such funds (the “Deposited Funds’) are
subject to rights of setoff. By virtue of such setoff rights, the Deposited Funds are subject
to a lien in favor of such Pre-Petition Credit Agreement Lender pursuant to sections
506(a) and 553 of the Bankruptcy Code, which is subordinate to the First Out DIP
Lenders senior interests in the Deposited Funds as set forth in the Security Agreement.
The Pre-Petition Credit Agreement Lenders are obligated, to the extent provided in the
Pre-Petition Financing Agreements, to share the benefit of such liens and setoff rights
with the other Pre-Petition Credit Agreement Lenders pursuant to and in accordance with
the Pre-Petition Financing Agreements. Any proceeds of the Pre-Petition Collateral

(including the Deposited Funds or any other funds on deposit at the Pre-Petition Credit
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Agreement Lenders or at any other institution as of the Petition Date) are cash collateral
of the Pre-Petition Credit Agreement Lenders within the meaning of section 363(a) of the
Bankruptcy Code. The Deposited Funds, together with such other cash collateral of any
of the Pre-Petition Credit Agreement Lenders within the meaning of section 363(a) of the
Bankruptcy Code (including, without limitation, all proceeds of Pre-Petition Collateral)
are collectively referred to herein as “Cash Collateral.”

12. Use of Cash Collateral. The Debtors are hereby authorized, subject to the
terms and conditions of the DIP Documents and this Interim Order, to use al Cash
Collateral, and each of the Pre-Petition Credit Agreement Lendersis directed promptly to
turn over to the Debtors all Cash Collateral received or held by them; provided that the
Pre-Petition Credit Agreement Lenders are granted adequate protection as hereinafter set
forth.

13.  Adeguate Protection. The Pre-Petition Credit Agreement Lenders are
entitled, pursuant to sections 361, 363(e), and 364(d) of the Bankruptcy Code, to
adequate protection of their interest in the Collateral, for and equal in amount to the
aggregate diminution in the value of the Pre-Petition Credit Agreement Lenders' interest
in the Collateral, including, without limitation, any such diminution resulting from the
sale, lease, or use by the Debtors (or other decline in value) of Collateral, and the
imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code. As
adequate protection, the Pre-Petition Agent and the Pre-Petition Credit Agreement
Lenders are hereby granted the following (collectively, the “Adequate Protection

Obligations’):
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@ Adequate Protection Liens. The Pre-Petition Agent (for itself and

for the benefit of the Pre-Petition Credit Agreement Lenders) is hereby granted (effective
and perfected upon the date of this Interim Order and without the necessity of the
execution by the Debtors of mortgages, security agreements, pledge agreements,
financing statements, or other agreements), in the amount of such diminution, a
replacement security interest in and lien upon all the Collateral, subject and subordinate
only to (i) the security interests and liens granted to the DIP Agents for the benefit of the
DIP Lenders in this Interim Order and pursuant to the DIP Documents and any liens on
the Collateral to which such liens so granted to the DIP Agents are junior, and (ii) the
Carve Out (such liens securing the Adequate Protection Obligations, together with the
Contingent Adeguate Protection Liens, the “ Adequate Protection Liens”).

(b) Preservation of Pre-Petition Liens. To the extent replacement liens

are not available, the liens granted to the Pre-Petition Credit Agreement Lenders under
the terms of the Pre-Petition Credit Agreement shall continue in full force and effect and
shall continue to secure the Obligations of the Debtors under the Pre-Petition Credit
Agreement, regardiess of whether such Obligations were rolled up in the Second Out
Facility and such liens held by the Pre-Petition Agent shall be held in accordance with the
provisions of the Security Agreement for the benefit of the First Out DIP Lenders or the
Second Out DIP Lenders, as applicable.

(© Section 507(b) Claim. The Pre-Petition Agent and the Pre-Petition

Credit Agreement Lenders are hereby granted, subject to the Carve Out, a superpriority
claim, as provided for in section 507(b) of the Bankruptcy Code, immediately junior to

the claims under section 364(c)(1) of the Bankruptcy Code held by the DIP Agents and
38



12-12900-scc Doc 25-1 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit A -
Proposed Order Pg 39 of 53

the DIP Lenders; provided, however, that the Pre-Petition Agent and the Pre-Petition
Credit Agreement Lenders shall not receive or retain any payments, property or other
amounts in respect of the superpriority claims under section 507(b) of the Bankruptcy
Code granted hereunder unless and until the DIP Obligations have indefeasibly been paid
incashin full.

14.  Sufficiency of Adeguate Protection. Under the circumstances and given
that the above-described adequate protection is consistent with the Bankruptcy Code,
including section 506(b) thereof, the Court finds that the adequate protection provided
herein is reasonable and sufficient to protect the interests of the Pre-Petition Credit
Agreement Lenders. Except as expressly provided herein or in the DIP Documents,
nothing contained in this Interim Order (including, without limitation, the authorization
of the use of any Cash Collateral) shall impair or modify any rights, claims, or defenses
available in law or equity to the Pre-Petition Agent, any Pre-Petition Credit Agreement
Lender, the DIP Agents, or any DIP Lender including, without limitation, rights of a
party to a swap agreement, securities contract, commodity contract, forward contract, or
repurchase agreement with a Debtor to assert rights of setoff or other rights with respect
thereto as permitted by law (or the right of a Debtor to contest such assertion).

15. Perfection of DIP Liens and Adequate Protection Liens.

@ Subject to the provisions of Paragraph 9(a) of this Interim Order,
the DIP Agents, the DIP Lenders, the Pre-Petition Agent, and the Pre-Petition Credit
Agreement Lenders are hereby authorized, but not required, to file or record financing
statements, patent filings, trademark filings, copyright filings, mortgages, notices of lien

or similar instruments in any jurisdiction, or take possession of or control over assets, or
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take any other action, in each case, in order to validate and perfect the liens and security
interests granted to them hereunder. Whether or not the DIP Agents on behalf of the DIP
Lenders or the Pre-Petition Agent on behalf of the Pre-Petition Credit Agreement Lenders
shall, each in their respective sole discretion, choose to file such financing statements,
patent filings, trademark filings, copyright filings, mortgages, notices of lien or similar
instruments, or take possession of or control over, or otherwise confirm perfection of the
liens and security interests granted to it hereunder, such liens and security interests shall
be deemed valid, perfected, allowed, enforceable, non-avoidable, and not subject to
challenge, dispute, or subordination, at the time and on the date of entry of this Interim
Order. Upon the request of the DIP Agents, the Pre-Petition Agent, without any further
consent of any party, is authorized and directed to take, execute, deliver, and file such
instruments (in each case, without representation or warranty of any kind) to enable the
DIP Agentsto further validate, perfect, preserve, and enforce the DIP Liens.

(b) A certified copy of this Interim Order may, in the discretion of
either DIP Agent, be filed with or recorded in filing or recording offices in addition to or
in lieu of such financing statements, mortgages, notices of lien or similar instruments, and
all filing offices are hereby authorized to accept such certified copy of this Interim Order
for filing and recording.

(© The Debtors shall execute and deliver to the DIP Agents all such
agreements, financing statements, instruments and other documents as the DIP Agents

may reasonably request to evidence, confirm, validate, or perfect the DIP Liens.
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16. Preservation of Rights Granted Under This Interim Order.

@ No claim or lien having a priority superior to or pari passu with
those granted by this Interim Order to the DIP Agents and the DIP Lenders or to the Pre-
Petition Agent, and the Pre-Petition Credit Agreement Lenders, respectively, shall be
granted or allowed while any portion of the Financing (or any refinancing thereof) or the
Commitments thereunder or the DIP Obligations or any Adequate Protection Obligations
remain outstanding, and the DIP Liens and the Adequate Protection Liens shall not be
(i) subject or junior to any lien or security interest that is avoided and preserved for the
benefit of the Debtors estates under section 551 of the Bankruptcy Code or
(i) subordinated to or made pari passu with any other lien or security interest, whether
pursuant to section 364(d) of the Bankruptcy Code or otherwise. For the avoidance of
doubt, no lien or security interest shall be granted to any other party in any of the
Specified Contracts without first granting such lien or security interest to the DIP Agents,
which shall be deemed Term or Second Out Collateral.

(b) Under no circumstances, and in accordance with the provisions of
the DIP Documents, shall the Cases be dismissed unless the F/O DIP Obligations shall
have been indefeasibly paid in full in cash (and/or, with respect to outstanding letters of
credit issued or deemed issued pursuant to the First Out DIP Credit Agreement, cash
collateralized in accordance with the provisions thereof); provided, moreover, that in the
event of such dismissal, the Pre-Petition Liens, DIP Liens, and Adequate Protection Liens
held by the Pre-Petition Lenders shall remain in full force and effect, with all rights and
remedies attendant thereto. In addition, unless al DIP Obligations shal have been

indefeasibly paid in full in cash (and, with respect to outstanding letters of credit issued
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or deemed issued pursuant to the DIP Credit Agreements, cash collateralized in
accordance with the provisions of the DIP Credit Agreements) and the Adequate
Protection Obligations (if any) shall have been paid in full, the Debtors shall not seek,
and it shall constitute an Event of Default and terminate the right of the Debtors to use
Cash Collateral if any of the Debtors seeks, or if there is entered, (i) any modification or
extension of this Interim Order without the prior written consent of the DIP Agents, and
no such consent shall be implied by any other action, inaction, or acquiescence by the
DIP Agents, (ii) an order converting or dismissing any of the Cases, (iii) an order
appointing a chapter 11 trustee in any of the Cases, or (iv) an order appointing an
examiner with enlarged powers in any of the Cases. If an order dismissing any of the
Cases under section 1112 of the Bankruptcy Code or otherwise is at any time entered,
such order shall provide (in accordance with sections 105 and 349 of the Bankruptcy
Code) that (i) the Superpriority Claims, liens, security interests, and replacement security
interests granted to the DIP Agents and the DIP Lenders and, as applicable, the Pre-
Petition Agent and the Pre-Petition Credit Agreement Lenders, pursuant to this Interim
Order shall continue in full force and effect and shall maintain their priorities as provided
in this Interim Order until all DIP Obligations and the Adequate Protection Obligations
(if any) shal have been paid and satisfied in full (and that such Superpriority Claims,
liens, and replacement security interests, shall, notwithstanding such dismissal, remain
binding on al parties in interest) and (ii) this Court shall retain jurisdiction,
notwithstanding such dismissal, for the purposes of enforcing the claims, liens, and

security interests referred to in clause (i) above.
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(© If any or all of the provisions of this Interim Order are hereafter
reversed, modified, vacated, or stayed, such reversal, modification, vacation, or stay shall
not affect (i) the validity of any DIP Obligations or Adequate Protection Obligations
incurred prior to the actual receipt of written notice by the DIP Agents or the Pre-Petition
Agent, as applicable, of the effective date of such reversal, modification, vacation, or stay
or (ii) the validity or enforceability of any lien, priority, or other right authorized or
created hereby or pursuant to the DIP Documents with respect to any DIP Obligations or
Adequate Protection Obligations. Notwithstanding any such reversal, modification,
vacation, or stay, or any use of Cash Collateral, or DIP Obligations or Adequate
Protection Obligations incurred by the Debtors to the DIP Agents, the DIP Lenders, the
Pre-Petition Agent, or the Pre-Petition Credit Agreement Lenders prior to the actual
receipt of written notice by the DIP Agents and the Pre-Petition Agent of the effective
date of such reversal, modification, vacation, or stay shall be governed in all respects by
the origina provisions of this Interim Order, and the DIP Agents, the DIP Lenders, the
Pre-Petition Agent, and the Pre-Petition Credit Agreement Lenders shall be entitled to all
the rights, remedies, privileges, and benefits granted in section 364(e) of the Bankruptcy
Code (including, without limitation, in respect of any payments received in connection
with the refinancing of the Pre-Petition Debt), this Interim Order and pursuant to the DIP
Documents with respect to all uses of Cash Collateral and proceeds of the Financing, DIP
Obligations, and the Adequate Protection Obligations.

(d) Except as expressly provided in this Interim Order or in the DIP
Documents, the DIP Liens, the Superpriority Claims and all other rights and remedies of

the DIP Agents and the DIP Lenders, and the Adequate Protection Liens granted by the
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provisions of this Interim Order and the DIP Documents shall survive, and shall not be
modified, impaired, or discharged by (i) the entry of an order converting any of the Cases
to a case under chapter 7, dismissing any of the Cases, terminating the joint
administration of these Cases, or by any other act or omission, (ii) the entry of an order
approving the sale of any Collateral pursuant to section 363(b) of the Bankruptcy Code
(except to the extent permitted by the DIP Documents), or (iii) the entry of an order
confirming a plan of reorganization in any of the Cases and, pursuant to section
1141(d)(4) of the Bankruptcy Code, the Debtors have waived any discharge as to any
remaining DIP Obligations. The terms and provisions of this Interim Order and the DIP
Documents shall continue in these Cases, in any successor cases if these Cases cease to
be jointly administered, or in any superseding chapter 7 cases under the Bankruptcy
Code, and the DIP Liens, the Superpriority Claims, al other rights and remedies of the
DIP Agents and the DIP Lenders granted by the provisions of this Interim Order
(including, without limitation, with respect to the rights of the DIP Agents, as applicable,
as to the Debtors' Real Property Leases as set forth in Paragraph 8 of this Interim Order)
and the DIP Documents shall continue in full force and effect (and be binding on any
successor in interest to the debtors-in-possession) until the DIP Obligations are
indefeasibly paid in full in cash.

17.  Effect of Sipulations on Third Parties. The stipulations and admissions
contained in this Interim Order, including, without limitation, in Paragraph 3 of this
Interim Order, shall be binding upon the Debtors and any successor thereto (including,
without limitation, any chapter 7 or chapter 11 trustee appointed or elected for any of the

Debtors) in all circumstances. The stipulations and admissions contained in this Interim
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Order, including, without limitation, in Paragraph 3 of this Interim Order, shall be
binding upon all other parties in interest, including, without limitation, any statutory or
nonstatutory committees appointed or formed in these Cases (including the Creditors
Committee) and any other person or entity acting on behalf of the Debtors' estates, unless
() a party in interest has timely filed an adversary proceeding or contested matter
(subject to the limitations contained herein, including, inter alia, in Paragraph 18 of this
Interim Order) by the earlier of (i) the date that is sixty (60) days after entry of the Final
Order and (ii) if such a challenge or claim is brought, the date of afinal judgment on such
challenge or claim or, in each case, such later date (x) as has been agreed to, in writing,
by the Pre-Petition Agent or the Pre-Petition Securitization Administrator, in each casein
its sole discretion or (y) as has been ordered by the Court (the “Challenge Period”),
(i) challenging the validity, enforceability, priority, or extent of the Pre-Petition Debt or
the Pre-Petition Agent’'s, the Pre-Petition Securitization Administrator’s, or the Pre-
Petition Secured Lenders' liens on the Pre-Petition Collateral or (ii) otherwise asserting
or prosecuting any action for preferences, fraudulent conveyances, other avoidance power
clams, or any other claims, counterclaims or causes of action, objections, contests, or
defenses (collectively, “Claims and Defenses’) against the Pre-Petition Agent, the Pre-
Petition Securitization Administrator, or any of the Pre-Petition Secured Lenders, or their
affiliates, representatives, attorneys, or advisors in connection with matters related to the
Pre-Petition Financing Agreements, the Pre-Petition Debt, the Pre-Petition Collateral, and
(b) thereis afinal order in favor of the plaintiff sustaining any such challenge or claimin
any such timely filed adversary proceeding or contested matter; provided that, (i) as to

the Debtors, all such Clams and Defenses are hereby irrevocably waived and
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relinquished as of the Petition Date and (ii) any challenge or claim shall set forth with
specificity the basis for such challenge or claim and any challenges or claims not so
specified prior to the expiration of the Challenge Period shall be forever deemed waived,
released, and barred. If no such adversary proceeding or contested matter is timely filed,
(w) the Pre-Petition Debt and al related obligations of the Debtors (the “Pre-Petition
Obligations’) shall constitute allowed claims, not subject to counterclaim, setoff,
subordination, recharacterization, defense, or avoidance, for al purposes in the Cases and
any subsequent chapter 7 cases, (x) the Pre-Petition Agent’s liens, the Pre-Petition
Securitization Administrator’s liens, and the Pre-Petition Secured Lenders’ liens on the
Pre-Petition Collateral shall be deemed to have been, as of the Petition Date, legdl, valid,
binding and perfected, not subject to recharacterization, subordination, or avoidance,
(y) the Pre-Petition Obligations, the Pre-Petition Agent’s, the Pre-Petition Securitization
Administrator’s, and the Pre-Petition Secured Lenders liens on the Pre-Petition
Collateral and the Pre-Petition Agent, the Pre-Petition Securitization Administrator, and
the Pre-Petition Secured Lenders shall not be subject to any other or further challenge by
any party in interest seeking to exercise the rights of the Debtors estates, including,
without limitation, any successor thereto (including, without limitation, any chapter 7 or
11 trustee appointed or elected for any of the Debtors), and (z) the refinancing of the Pre-
Petition Debt (including the L/C Roll Up) shall be irrevocable and shall not be subject to
restitution, disgorgement, or any other challenge under any circumstances, including,
without limitation, pursuant to any Claims and Defenses (as defined below). If any such
adversary proceeding or contested matter is timely filed, the stipulations and admissions

contained in Paragraph 3 of this Interim Order shall nonetheless remain binding and
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preclusive (as provided in the second sentence of this Paragraph 17) on any statutory or
nonstatutory committees appointed or formed in these Cases (including the Creditors
Committee) and on any other person or entity, except to the extent that such findings and
admissions were expressly challenged in such adversary proceeding or contested matter.
Nothing in this Interim Order vests or confers on any Person (as defined in the
Bankruptcy Code), including any statutory or nonstatutory committees appointed or
formed in these Cases (including the Creditors Committee), standing or authority to
pursue any cause of action belonging to the Debtors or their estates, including, without
limitation, Claims and Defenses with respect to the Pre-Petition Financing Agreements or
the Pre-Petition Obligations. For the avoidance of doubt, none of the foregoing challenge
provisions set forth in this Paragraph 17 shall apply to the First Out DIP Facility or the
First Out DIP Lenders in their capacities as such, and in no event shall the First Out DIP
Facility be subject to challenge on avoidance or any other grounds by any other party.

18. Limitation on Use of Financing Proceeds and Collateral.
Notwithstanding anything herein or in any other order by this Court to the contrary, no
borrowings, letters of credit, Cash Collateral, Collateral, or the Carve Out may be used to
(a) object, contest, or raise any defense to, the validity, perfection, priority, extent, or
enforceability of any amount due under the DIP Documents or the Pre-Petition Financing
Agreements, or the liens or claims granted under this Interim Order, the DIP Documents
or the Pre-Petition Financing Agreements, (b) assert any Claims and Defenses or causes
of action against the DIP Agents, the DIP Lenders, the Pre-Petition Agent, the Pre-
Petition Securitization Administrator, or the Pre-Petition Secured Lenders, or their

respective agents, affiliates, representatives, attorneys, or advisors, (c) prevent, hinder, or
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otherwise delay the DIP Agents, the Pre-Petition Agent’'s, or the Pre-Petition
Securitization Administrator’s assertion, enforcement, or realization on the Cash
Collateral or the Collateral in accordance with the DIP Documents, the Pre-Petition
Financing Agreements, or this Interim Order, (d) seek to modify any of the rights granted
to the DIP Agents, the DIP Lenders, the Pre-Petition Agent, the Pre-Petition
Securitization Administrator, or the Pre-Petition Secured Lenders hereunder or under the
DIP Documents or the Pre-Petition Financing Agreements, in each of the foregoing cases
without such applicable parties’ prior written consent, or (€) pay any amount on account
of any claims arising prior to the Petition Date unless such payments are (i) approved by
an order of this Court and (ii) in accordance with the DIP Credit Agreements and the
Budget as approved by the DIP Agents, each in its respective sole discretion.
Notwithstanding the foregoing, advisors to the Creditors Committee may investigate the
liens granted pursuant to the Pre-Petition Financing Agreements during the Challenge
Period at an aggregate expense for such investigation not to exceed $75,000.

19.  Priorittes Among Pre-Petition Credit Agreement Lenders.
Notwithstanding anything to the contrary herein or in any other order of this Court, in
determining the relative priorities and rights of the Pre-Petition Credit Agreement
Lenders with respect to the Adequate Protection Obligations granted hereunder, such

priorities and rights shall continue to be governed by the Pre-Petition Credit Agreement.

20.  Maintenance of Letters of Credit. To the extent permitted by the DIP
Documents, the Debtors are authorized to maintain and renew letters of credit issued or

deemed issued under the DIP Credit Agreements on an uninterrupted basis, in accordance
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with the same practices and procedures as were in effect prior to the Petition Date, and to
take all actions reasonably appropriate with respect thereto, on an uninterrupted basis and
in accordance with the same practices and procedures as were in effect prior to the

Petition Date.

21.  Consensual Plan Treatment in Respect of the Second Out Facility. To the
extent any obligations under the Second Out Facility remain outstanding on the date of
confirmation of any plan of reorganization for the Debtors under chapter 11 of the
Bankruptcy Code (a “Plan”), such obligations shall be repaid in cash (or, in the case of
issued and outstanding Roll Up Letters of Credit, cash collateralized in an amount of at
least 105% of the L/C Obligations (as defined in the Second Out DIP Agreement)) on the
effective date of such Plan; provided, however, that notwithstanding anything to the
contrary in this Order or the DIP Documents, the Second Out Lenders may consent to a
different treatment under a Plan, and such consent shall be deemed to have been given
upon the affirmative vote of the Second Out Lenders under the standards set forth in
Section 1126(c) of the Bankruptcy Code, it being understood that the foregoing does not

in any way change the payment priorities set forth in the Security Agreement.

22. Exculpation. Nothing in this Interim Order, the DIP Documents, or any
other documents related to these transactions shall in any way be construed or interpreted
to impose or alow the imposition upon any DIP Agent, the Joint Arrangers, or any DIP
Lender any liability for any claims arising from the prepetition or postpetition activities
of the Debtors in the operation of their businesses, or in connection with their
restructuring efforts. So long as the DIP Agents and the DIP Lenders comply with their
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obligations under the DIP Documents and their obligations, if any, under applicable law
(including the Bankruptcy Code), (a) the DIP Agents and the DIP Lenders shall not, in
any way or manner, be liable or responsible for (i) the safekeeping of the Collateral, (ii)
any loss or damage thereto occurring or arising in any manner or fashion from any cause,
(iii) any diminution in the value thereof, or (iv) any act or default of any carrier, servicer,
bailee, custodian, forwarding agency, or other person, and (b) all risk of loss, damage, or

destruction of the Collateral shall be borne by the Debtors.

23.  Binding Effect; Successors and Assigns. The DIP Documents and the
provisions of this Interim Order, including all findings herein, shall be binding upon all
parties in interest in these Cases, including, without limitation, the DIP Agents, the DIP
Lenders, the Pre-Petition Agent, the Pre-Petition Securitization Administrator, the Pre-
Petition Secured Lenders, any Committee appointed or formed in these Cases, and the
Debtors and their respective successors and assigns (including any chapter 7 or chapter
11 trustee hereinafter appointed or elected for the estate of any of the Debtors) and shall
inure to the benefit of the DIP Agents, the DIP Lenders, the Pre-Petition Agent, the Pre-
Petition Securitization Administrator, the Pre-Petition Secured Lenders, and the Debtors
and their respective successors and assigns; provided, however, that neither the DIP
Agents nor the DIP Lenders shall have any obligation to extend any financing or credit to
any chapter 7 trustee or similar responsible person appointed for the estates of the
Debtors. In determining to make any loan under the DIP Credit Agreements or in
exercising any rights or remedies as and when permitted pursuant to this Interim Order or

the DIP Documents, the DIP Agents and the DIP Lenders shall not be deemed to be in
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control of the operations of or participating in the management of the Debtors or to be
acting as a “responsible person” or “owner or operator” with respect to the operation or
management of the Debtors (as such terms or any similar terms are used in the United
States Comprehensive Environmental Response, Compensation and Liability Act, 29
U.S.C. 88 9601, et seq., as amended, or any similar federal or state statute).
24, Final Hearing. The Final Hearing is scheduled for , 2012 at
__.m. before this Court.

25. Notice. The Debtors shall promptly mail copies of this Interim Order
(which shall constitute adequate notice of the Final Hearing, including without limitation,
notice that the Debtors will seek approval at the Final Hearing of awaiver of rights under
section 506(c) of the Bankruptcy Code) to the parties having been given notice of the
Interim Hearing, and to any other party that has filed a request for notices with this Court
and to any statutory committee after the same has been appointed (including the
Creditors Committee), or such statutory committee's counsel, if the same shall have
been appointed. Any party in interest objecting to the relief sought at the Final Hearing
shall serve and file written objections, which objections shall be served upon (&) proposed
attorneys for the Debtors, Davis Polk & Wardwell LLP, 450 Lexington Avenue, New
York, New York 10017, Attn: Marshall S. Huebner and Brian M. Resnick, (b) Willkie
Farr & Gallagher LLP, 787 Seventh Avenue, New Y ork, New Y ork 10019, Attn: Margot
B. Schonholtz and Ana M. Alfonso, attorneys for Bank of America, N.A. as Pre-Petition
Agent and the Second Out DIP Agent, and Merrill Lynch, Pierce, Fenner & Smith
Incorporated, as a Joint Arranger, (c) Weil, Gotshal & Manges LLP, 767 Fifth Avenue,

New York, New York 10153, Attn: Marcia L. Goldstein and Joseph H. Smolinsky,
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attorneys for Citibank, N.A. as First Out DIP Agent, and Citigroup Global Markets Inc.
and Barclays Bank PLC, Joint Arrangers, and (d) the U.S. Trustee, and shall be filed with
the Clerk of the United States Bankruptcy Court, Southern District of New Y ork, in each

case to allow actual receipt by the foregoing no later than , 2012 at 4:00

p.m., prevailing Eastern time.

26. Effectiveness. This Interim Order shall constitute findings of fact and
conclusions of law and shall take effect and be fully enforceable nunc pro tunc to the
Petition Date immediately upon entry hereof. Notwithstanding Bankruptcy Rules
4001(a)(3), 6004(h), 6006(d), 7062, or 9024 or any other Bankruptcy Rule, or Rule 62(a)
of the Federa Rules of Civil Procedure, there shall be no stay of execution or
effectiveness of this Interim Order.

27. Headings. Section headings used herein are for convenience only and are
not to affect the construction of or to be taken into consideration in interpreting this
Interim Order.

28. Interim Order Governs. In the event of any inconsistency between the
provisions of the Mation, this Interim Order, the Security Agreement, and the DIP
Documents, the express provisions of this Interim Order shall govern.

29.  Jurisdiction. This Court shall have exclusive jurisdiction with respect to
any and all disputes or matters under, or arising out of or in connection with, either the
DIP Documents or this Interim Order.

Dated: New York, New York
July 2012

UNITED STATES BANKRUPTCY JUDGE
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SUPERPRIORITY SECURED
DEBTOR-IN-POSSESSION CREDIT AGREEMENT

Dated as of July 9, 2012
among

PATRIOT COAL CORPORATION,
a Debtor and a Debtor-in-Possession under Chaptef the Bankruptcy Code,
as the Borrower,

CITIBANK, N.A.,
as Administrative Agent

CITICORP NORTH AMERICA, INC.,
BARCLAYS BANK PLC, NEW YORK BRANCH
and
BANK OF AMERICA, N.A.,
as L/C Issuers

and
The Lenders Party Hereto

CITIGROUP GLOBAL MARKETS INC.,
BARCLAYS BANK PLC
and
MERRILL LYNCH, PIERCE, FENNER & SMITH INCORPORATED,
as Joint Lead Arrangers and Joint Bookrunners

and

BARCLAYS BANK PLC,
as Syndication Agent
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SUPERPRIORITY SECURED
DEBTOR-IN-POSSESSION CREDIT AGREEMENT

This SUPERPRIORITY SECURED DEBTOR-IN-POSSESSION ORE
AGREEMENT (“Agreement) is entered into as of July 9, 2012, among PATRICOAL
CORPORATION, a Delaware corporation and a Debtadr@ebtor-in-Possession under Chapter
11 of the Bankruptcy Code (th86rrower”), the subsidiaries of the Borrower listed on
Schedule 1.01(a), and each other subsidiary ddtmeower that from time to time becomes
party hereto pursuant to Section 6.12 (collectiviig “Subsidiary Guarantors” and
individually, a ‘Subsidiary Guarantor”), each lender from time to time party hereto
(collectively, the Lenders’ and individually, a tender”), CITIBANK, N.A., as administrative
agent for the Revolving Lenders and L/C Issuerscatidteral agent for the Revolving Secured
Parties (in such capacities, tHeevolving Administrative Agent’), CITIBANK, N.A., as
administrative agent for the Term Lenders and taiéd agent for the Term Secured Parties (in
such capacities, th&€rm Administrative Agent”, and, together with the Revolving
Administrative Agent, theAdministrative Agent”) CITICORP NORTH AMERICA, INC., as
L/C Issuer, BARCLAYS BANK PLC, NEW YORK BRANCH, d9C Issuer and BANK OF
AMERICA, N.A., as L/C Issuer.

INTRODUCTORY STATEMENT

On July 9, 2012 (thePetition Date’), the Borrower, EACC Camps, Inc. and the
Subsidiary Guarantors other than Patriot VentutgS (collectively, the Debtors") filed
voluntary petitions with the Bankruptcy Court iating cases pending under Chapter 11 of the
Bankruptcy Code (collectively, th&€€ase$ and each aCas€) and have continued in the
possession of their assets and in the managemémiobusinesses pursuant to Sections 1107
and 1108 of the Bankruptcy Code.

The Borrower has applied to the Lenders for (gwotving credit facility in an aggregate
principal amount of $125,000,000 (theeévolving Credit Facility”) and (ii) a term loan facility
in an aggregate principal amount of $375,000,008 (ferm Facility ”; the Term Facility and
the Revolving Facility, collectively, theFacilities” and each aFacility”). All of the
Borrower’s obligations under the Facilities ardtoguaranteed by the Subsidiary Guarantors.
The Lenders are willing to extend or continue lesdase may be, such credit to the Borrowers
on the terms and subject to the conditions seh foetein.

Accordingly, in consideration of the mutual covetsaand agreements herein contained,
the parties hereto covenant and agree as follows:

ARTICLE 1
DEFINITIONS AND ACCOUNTING TERMS

Section 1.01. Defined Terms. As used in this Agreement, the following terms khal
have the meanings set forth below:

“13-Week Projectiorf means a projected statement of sources and @isaesio for the

Borrower and its Subsidiaries on a weekly basigHerfollowing 13 calendar weeks, in
substantially the form of Exhibit F, which shaltinde (a) the anticipated uses of the Revolving
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Credit Facility for each week during such peridu), & rolling comparative analysis of the actual
cash flow for the prior week against the forecaststich week, (c) a cumulative comparative
analysis of actual cash flow against the foredd$tan explanation for any significant variances
between such results and the forecasts and (e)bedainces of all deposit accounts of the Loan
Parties as of such date. As used herdif;Week Projectiorf shall initially refer to the

“Budget” delivered to the Administrative Agent inrmection with the initial borrowings under
the Facilities authorized by the Interim Order alated not more than 5 days prior to the Petition
Date and, thereafter, the most recent 13-Week &rofedelivered by the Borrowers in
accordance with Section 6.02(k).

“Acceptable Reorganization Plahshall mean a Reorganization Plan that provides fo
(a) the termination of the Commitments, (b) paymertll in cash of the Obligations under the
Loan Documents (other than contingent indemnifaratbligations not yet due and payable)
upon the earlier of (i) substantial consummatioswath Reorganization Plan or (ii) the effective
date of such Reorganization Plan, and (c) the diatios, cash collateralization, posting of
backstop letters of credit or such other provigmmoutstanding Letters of Credit on the
Consummation Date of such Reorganization Planjsaatherwise reasonably acceptable to the
Arrangers and the Required Lenders.

“Account” has the meaning specified in the UCC.
“Account Debtor’ has the meaning given to such term in the UCC.

“Accounting Chang€ means a change in accounting principles requisethe
promulgation of any rule, regulation, pronouncenwrapinion by the Financial Accounting
Standards Board of the American Institute of CiedifPublic Accountants or, if applicable, the
SEC.

“Activities” has the meaning specified in Section 10.05(a).
“Additional Credit ” has the meaning specified in Section 4.02(e).
“Administrative Agent” has the meaning specified in the introductoryesteent hereto.

“Administrative Agent’s Office” means the Administrative Agent’s address and, as
appropriate, account as set forth on Schedule 18r0ich other address or account of the
Administrative Agent as the Administrative Agentyrieom time to time notify to the Borrower
and the Lenders.

“Administrative Questionnaire” means an Administrative Questionnaire in a form
supplied by the Administrative Agent.

“Agent Affiliate” has the meaning specified in Section 10.03(c).

“Agent’s Group” has the meaning specified in Section 10.05(a).
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“Affiliate ” means, with respect to any Person, another Peéhsadrirectly, or indirectly
through one or more intermediaries, Controls @astrolled by or is under common Control
with the Person specified.

“Aggregate Commitment$ means all Revolving Credit Commitments and aliriie
Commitments.

“Agreement’ has the meaning assigned in the introductoryestant hereto.
“Anti-Terrorism Laws " has the meaning specified in Section 5.26.

“Applicable Percentagé means, with respect to any Lender, (a) with respethe
Revolving Credit Facility, the percentage (carroed to the ninth decimal place) of the
Revolving Credit Facility represented by such LetsgdBevolving Credit Commitment at such
time (or, if the Revolving Credit Commitment of &dcender shall have been terminated or
expired, then the percentage of Total Revolvingd@i®utstandings represented by the
aggregate Outstanding Amount of such Lender’s RewgICredit Loans and L/C Obligations)
and (b) with respect to the Term Facility, the patage (carried out to the ninth decimal place)
of the Term Facility represented by the aggregaseich Lender’s undrawn Term Commitment
and Term Loans at such time. The initial Appli@aBkercentage of each Lender in respect of
the each Facility is set forth on Schedule 2.0ihdhe Assignment and Acceptance pursuant to
which such Lender becomes a party hereto, as ajdic

“Applicable Rate’ means (a) with respect to Revolving Credit Lodns3.25% per
annum, in the case of Eurocurrency Rate Loans atténs of Credit, (ii) 2.25% per annum, in
the case of Base Rate Loans and (iii) 0.75% peuranm the case of Revolving Commitment
Fees and (b) with respect to Term Loans, (i) 8.@@¥annum, in the case of Eurocurrency Rate
Loans and (ii) 7.00% per annum, in the case of Bede Loans and (iii) 0.75% per annum, in
the case of Term Commitment Fees.

“Appropriate Lender” means (i) in respect of the Revolving Credit fiacieach
Revolving Lender, and (ii) in respect of the Teractifity, each Term Lender.

“Approved Electronic Communications’ means each notice, demand, communication,
information, document and other material that angr_Party is obligated to, or otherwise
chooses to, provide to the Administrative Agentspant to any Loan Document or the
transactions contemplated therein, including (g)sarpplement to the Agreement, any joinder to
any Collateral Document and any other written Caxttral Obligation delivered or required to
be delivered in respect of any Loan Document otridnesactions contemplated therein and (b)
any Financial Statement, financial and other repuntice, request, certificate and other
information material; provided, however, that, “Apped Electronic Communication” shall
exclude (i) any notice of Borrowing, conversioncontinuation, and any other notice, demand,
communication, information, document and other mwateelating to a request for a new, or a
conversion of an existing, Borrowing, (ii) any regtipursuant to Section 2.06 and any other
notice relating to the payment of any principabtter amount due under any Loan Document
prior to the scheduled date therefor, (iii) allines of any Default or Event of Default and (iv)
any notice, demand, communication, information,usheent and other material required to be
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delivered to satisfy any of the conditions setHart Article 3 or any other condition to any
Borrowing hereunder or any condition precedenhtodffectiveness of this Agreement.

“Approved Electronic Platform” has the meaning specified in Section 10.03(a).

“Approved Foreign Account Debtor§ means Tata Steel Limited, Trafigura AG, Vitol
Holding B.V., Arcelor Mittal Sourcing, Gerdau Acomais SA, ThyssenKrupp Stahl AG and any
other Account Debtor designated as an “ApproveeigarAccount Debtor” by the
Administrative Agent in its sole discretion.

“Approved Fund” means any Fund that is administered or managdd)oy Lender, (b)
an Affiliate of a Lender or (c) an entity or an Afte of an entity that administers or manages a
Lender.

“Arrangers” means, collectively, Citigroup Global Markets InBarclays Bank PLC,
and Merrill Lynch, Pierce, Fenner & Smith Incorped, each in its capacity as joint lead
arranger and joint bookrunner under the Loan Docuse

“As-Extracted Collateral” has the meaning specified in the UCC.

“Assignee Group means two or more Eligible Assignees that areliates of one
another or two or more Approved Funds managed &gdime investment advisor.

“Assignment and Acceptancemeans an assignment and acceptance enteredyiato b
Lender and an Eligible Assignee (with the conséminy party whose consent is required
hereunder), and accepted by the Administrative Agersubstantially the form of Exhibit E or
any other form approved by the Administrative Agent

“Attributable Indebtedness’ means, on any date, in respect of any Capitaséea
Obligations of any Person, the capitalized amolueitetof that would appear on a balance sheet
of such Person prepared as of such date in acamedeith GAAP.

“Audited Financial Statement$ means the audited consolidated balance sheéeof t
Borrower and its Subsidiaries for the fiscal yeaaled December 31, 2011, and the related
consolidated statements of income or operatioregés in shareholders’ equity and cash flows
for such fiscal year of the Borrower and its Sulasids, including the notes thereto.

“Automatic Rejection Dat€’ means the final day of the 120-day period (oextended
by the Bankruptcy Court, 210-day period) providedif Section 365(d)(4) of the Bankruptcy
Code for the Loan Parties to assume leases indbesC

“Availability Period ” means the period from and including the Closirggébto but not
including the Termination Date.

“Avoidance Action’ means the Debtors’ claims and causes of actiahdbnstitute
avoidance actions under Sections 544, 545, 547,%%8 550 and 553 of the Bankruptcy Code
and any other avoidance actions under the Bankyupdce and the proceeds thereof and
property received thereby whether by judgment|esatnt or otherwise.
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“Bankruptcy Code” means The Bankruptcy Reform Act of 1978, as lodoee and
hereafter amended, and codified as 11 U.S.C. Set0a et seq.

“Bankruptcy Court” means the United States Bankruptcy Court forSbathern
District of New York or any appellate court havijgisdiction over the Cases from time to time.

“Bank of America” means Bank of America, N.A., a national bankisgaciation.
“Barclays’ means Barclays Bank PLC, New York Branch.

“Base Raté means, in relation to a Loan in Dollars, the ld@ghof (a) the rate of interest
in effect for such day publicly announced from titngime by the Administrative Agent as its
“prime rate” in effect in New York, New York; eachange in such prime rate shall be effective
on the date such change is publicly announcedfestiek, (b) the Federal Funds Rate from time
to time plus 0.50% and (c) the Eurodollar Rate i@pple for an Interest Period of one month
plus 1.00%providedthat, in the case of any Term Loan, the Base Bta# not be less than
2.50%.

“Base Rate Loafi means a Revolving Credit Loan or a Term Loan thesrs interest
based on the Base Rate.

“Beneficiary” means the Administrative Agent and each Arranggender and L/C
Issuer.

“Black Lung Act” means the Black Lung Benefits Act of 1972, 30 \C.88 901, et
seq., the Federal Mine Safety and Health Act of713D U.S.C. 88 801, et seq., the Black Lung
Benefits Reform Act of 1977, Pub. L. No. 95-239,%&2at. 95 (1978), and the Black Lung
Benefits Amendments of 1981, Pub. L. No. 97-118eTi1, 95 Stat. 1643, in each case as
amended.

“Black Lung Liability ” means any liability or benefit obligations reldte black lung
claims and benefits under the Black Lung Act, aalilities and benefits related to
pneumaoconiosis, silicosis, exposure to isocyamatesher lung disease arising under any federal
or state law, including any Mining Law.

“Blocked Account Agreement means, with respect to any Deposit Account, Saesr
Account, Commodities Contract or Commodities Acdafrany Loan Party, an agreement
among the Administrative Agent, such Loan Party suxch depository bank, securities
intermediary or commodity intermediary, as applleabufficient to grant “control” to the
Administrative Agent (a) under 9-104 of the UCChwiespect to any Deposit Account, (b)
under 9-106 of the UCC with respect to any Comniesli€ontract or Commaodities Account or
(c) under 8-106 with respect to any Securities Acto

“Borrower” has the meaning specified in the introductoryestent hereto.
“Borrower Materials” has the meaning specified in Section 10.03(e).

“Borrower Obligations” means the Obligations of the Borrower.

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 13 of 166

“Borrowing” means a Revolving Credit Borrowing or a Term Beving, as the context
may require.

“Borrowing Base means, at any time, (a) the sum of (i) 85% offde=e amount of all
Eligible Billed Receivables of the Loan Partieg, T6% of the face amount of all Eligible
Unbilled Receivables of the Loan Parties, and 1iip% of Qualified Cash maintained by any
Loan Party in the Cash Collateral Account in an amaot to exceed the lesser of (x)
$50,000,000 and (y) the aggregate amount of L/Ggatibns outstanding at such timenus
(b) any Reserves then in effect.

“Borrowing Base Certificate’ means a certificate in substantially the fornEahibit G
(with such changes therein as may be required dAtministrative Agent to reflect the
components of, and Reserves against, the BorroB&sg as provided for hereunder from time
to time), executed and certified as accurate antpéete by a Responsible Officer of each Loan
Party owning any Eligible Receivables includedha Borrowing Base, which shall include
detailed calculations as to the Borrowing Basesasanably requested by the Administrative
Agent.

“Borrowing Base Deficiency means, at any time, the existence of Total Ranglv
Credit Outstandings which are in excess of the khaxn Revolving Credit.

“Borrowing Notice” means a notice of (a) a Revolving Credit Borrogvor (b) a Term
Borrowing which, in each case, shall be substdptialthe form of Exhibit A.

“Business$ has the meaning specified in Section 5.09(b).

“Business Day means any day other than a Saturday, Sundayher dty on which
commercial banks are authorized to close undekalaes of, or are in fact closed in, the state
where the Administrative Agent’s Office is locataad, if such day relates to any Eurocurrency
Rate Loan, means any such day on which dealindspnsits in Dollars are conducted by and
between banks in the London interbank eurodollaketa

“Capital Expenditures” means, with respect to any Person for any peaod,
expenditure in respect of the purchase or otheuisitpn of any fixed or capital asset
(excluding normal replacements and maintenancehndrie properly charged to current
operations). For purposes of this definition, paechase price of equipment that is purchased
substantially concurrently with the trade-in ofsiig equipment or with insurance proceeds
shall be included in Capital Expenditures onlyhte éxtent of the gross amount by which such
purchase price exceeds the credit granted by tlee sésuch equipment for the equipment
being traded in at such time, the proceeds of agsht sale or the amount of such insurance
proceeds, as the case may be.

“Capital Lease Obligations means of any Person as of the date of deternoimatine
aggregate liability of such Person under Finantiegses reflected on a balance sheet of such
Person under GAAP.

“Capital Stock’ means any and all shares, interests, participatoy other equivalents
(however designated) of capital stock of a corponatany and all equivalent ownership interests

6
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in a Person (other than a corporation) and anyadindarrants or options to purchase any of the
foregoing, but excluding any securities convertible or exchangeable for shares of Capital
Stock.

“Carve-Out” means (i) all fees and interest required to hid pathe Clerk of the
Bankruptcy Court and to the Office of the Uniteat8¢ Trustee pursuant to section 1930(a) of
title 28 of the United States Code and section 3¥1itle 31 of the United States Code, (ii) all
reasonable fees and expenses incurred by a tustiee Section 726(b) of the Bankruptcy Code
in an amount not exceeding $75,000, (iii) any dhdllbwed and unpaid claims of any
professional of the Debtors or the statutory corteaitf unsecured creditors appointed in the
Cases (theCreditors’ Committee”) whose retention is approved by the Bankruptcyr€o
during the Cases pursuant to Sections 327 and dflib@ Bankruptcy Code for unpaid fees and
expenses (and the reimbursement of out-of-pocketreses allowed by the Bankruptcy Court
incurred by any members of the Creditors’ Commi(teé excluding fees and expenses of third
party professionals employed by such members ofteditors’ Committee)) incurred, subject
to the terms of the Orders, (A) prior to the ocenne of an Event of Default and (B) at any time
after the occurrence and during the continuan@ndivent of Default in an aggregate amount
not exceeding $7,000,000rovidedthat (x) the dollar limitation in this clause )ion fees and
expenses shall neither be reduced nor increaséftetamount of any compensation or
reimbursement of expenses incurred, awarded orgrandto the occurrence of an Event of
Default in respect of which the Carve-Out is invibke by any fees, expenses, indemnities or
other amounts paid to the Administrative Agentmy hender or any of the foregoing’s
respective attorneys, advisors and agents, (y)mgptierein shall be construed to impair the
ability of any party to object to any of the feegpenses, reimbursement or compensation
described in clauses (A) and (B) above and (z) caslither amounts on deposit in the Cash
Collateral Account shall not be subject to the @aDwt.

“Carve-Out Reservé means, at any time, a reserve in an amount dquif,000,000.
“Cases has the meaning specified in the introductoryestent hereto.

“Cash Collateral Account means a cash deposit account established andaimed at
the Administrative Agent and over which the Admirative Agent has sole dominion and
control, upon terms as may be reasonably satisfatddhe Administrative Agent.

“Cash Collateralize¢’ has the meaning specified in Section 2.04(h).
“Cash Equivalents means any of the following types of Investments:

(@) readily marketable obligations issued or diyeahd fully guaranteed or
insured by the federal government of the UnitedeStaf America or any agency or
instrumentality thereof having maturities of notmathan 12 months from the date of
acquisition thereof;

(b) time deposits or eurodollar time deposits wathpvernight bank deposits
and bankers’ acceptances of, any (i) (A) LenddByrcommercial bank that is organized
under the laws of the United States of America, gtaye thereof or the District of
Columbia or is the principal banking subsidiaryadfank holding company organized

7
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under the laws of the United States of America, gtaye thereof or the District of
Columbia, any foreign bank, or its branches or agen(fully protected against currency
fluctuations) that, at the time of acquisition, eaged at leastA-1" by S&P or ‘P-1" by
Moody’s, in each case with maturities of not mdrarnt twelve months from the date of
acquisition thereof;

(c) (i) repurchase obligations with a term of nairenthan 30 days for
underlying securities of the types described insta(a) entered into with any financial
institution meeting the qualifications specifiedcliause (b) above or (ii) repurchase
agreements and reverse repurchase agreementsgétatharketable direct obligations
issued or unconditionally guaranteed by the Un8tates of America, in each case
maturing within 12 months or less from the dataajuisition provided,that the terms
of such agreements comply with the guidelines@h fin the Federal Financial
Agreements of Depository Institutions With SecestDealers and Others, as adopted by
the Comptroller of the Currency on October 31, 1985

(d) commercial paper issued by any Person ratkghst ‘A-1" by S&P or ‘P-
1” by Moody'’s, in each case with maturities of natne than 270 days from the date of
acquisition thereof; and

(e) shares of any money market fund that (i) hdsaast 95% of its assets
invested continuously in the types of investmeeatsired to in clauses (a), (b), (c) and
(d) above, (ii) has net assets whose value exc@®@i¥000,000 and (iii) is rated at least
“A-1" by S&P or “P-1" by Moody’s.

“Cash Management Agreemeritmeans any agreement to provide cash management
services, including treasury, depository, overdiatdit or debit card, electronic funds transfer
and other cash management arrangements.

“Cash Management Bank means (a) a Revolving Lender or an Affiliate dRavolving
Lender that is a party to a Secured Cash ManagefAggaement on the Closing Date or (b) any
Person that, at the time it enters into a Secuggh®lanagement Agreement, is a Revolving
Lender or an Affiliate of a Revolving Lender, inckacase, in its capacity as a party to such
Secured Cash Management Agreement.

“CFC” means a Person that is a controlled foreign a@pan under Section 957 of the
Code.

“Change in Law’ means the occurrence, after the date of this &gent, of any of the
following: (a) the adoption or taking effect of alayv, rule, regulation or treaty, (b) any change
in any law, rule, regulation or treaty or in theradistration, interpretation or application thereof
by any Governmental Authority or (c) the makingssuance of any request or directive
(whether or not having the force of law) by any @mmental Authority required to be complied
with by any Lenderprovidedthat notwithstanding anything herein to the cantréx) the Dodd-
Frank Wall Street Reform and Consumer Protectionafxd all requests, rules, guidelines or
directives thereunder or issued in connection thigheand (y) all requests, rules, guidelines or
directives promulgated by the Bank for Internatiddettlements, the Basel Committee on
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Banking Supervision (or any successor or simildhauty) or the United States or foreign
regulatory authorities, in each case pursuant geBé#, shall in each case be deemed to be a
“Change in Law”, regardless of the date enactedptadl or issued.

“Change of Control' means:

€)) an event or series of events by which any ‘@g&rsr “group” (as such
terms are used in Sections 13(d) and 14(d) of dwei®ies Exchange Act of 1934, but
excluding any employee benefit plan of such persdts subsidiaries, and any person or
entity acting in its capacity as trustee, agerndtber fiduciary or administrator of any
such plan) becomes the “beneficial owner” (as aefim Rules 13d-3 and 13d-5 under
the Securities Exchange Act of 1934, directly atirectly, of 35% or more of the equity
securities of the Borrower entitled to vote for niers of the board of directors or
equivalent governing body of the Borrower on ayldiluted basis; or

(b) during any period of 12 consecutive months agonity of the members of
the board of directors or other equivalent govegribndy of the Borrower cease to be
composed of individuals (i) who were members of tward or equivalent governing
body on the first day of such period, (ii) whoseaton or nomination to that board or
equivalent governing body was approved by indivislueferred to in clause (i) above
constituting at the time of such election or nortioraat least a majority of that board or
equivalent governing body or (iii) whose electiamomination to that board or other
equivalent governing body was approved by indivislueferred to in clauses (i) and (ii)
above constituting at the time of such electionamination at least a majority of that
board or equivalent governing body (excluding,ha tase of both clause (ii) and clause
(ii), any individual whose initial nomination foor assumption of office as, a member of
that board or equivalent governing body occurs Esalt of an actual or threatened
solicitation of proxies or consents for the electay removal of one or more directors by
any person or group other than a solicitation fier ¢lection of one or more directors by
or on behalf of the board of directors).

“Citibank” means Citicorp North America, Inc., a Delawarepmoation.

“Class’ means (i) with respect to any Loans, whether duadns are Revolving Credit
Loans or Term Loans, (ii) with respect to any Cotnmeints, whether such Commitments are
Revolving Credit Commitments or Term Commitmentd &) with respect to any Lenders,
whether such Lenders are Revolving Lenders or Ternuers.

“Class Required Lenders means the Required Term Lenders or the Required
Revolving Lenders, as the context requires.

“Closing Date means the first date all the conditions precedei&ection 4.01 are
satisfied or waived in accordance with Section 12.0

“Coal” means coal owned by any Loan Party, or coaldngtLoan Party has the right to

extract, in each case located on, under or withiproduced or severed from the Real Property
of any Loan Party.
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“Coal Act” means the Coal Industry Retiree Health Benefit #c1992, 26 U.S.C. 88§
9701, et seq., as amended.

“Codé’ means the Internal Revenue Code of 1986, as aeaend

“Collateral” means all of the property of the Loan Partieg thainder the terms of the
Collateral Documents and the Orders, subject tad.ia favor of the Administrative Agent for
the benefit of the Secured Parties as securitthimObligations.

“Collateral Documents means, collectively, the Security Agreement, bhartgages,
the Existing Mortgages and each of the mortgaggkteral assignments, security agreements,
pledge agreements or other similar agreementsattetio the Administrative Agent pursuant to
Section 6.12, and each of the other agreementsiinents or documents that creates or purports
to create a Lien in favor of the Administrative Agéor the benefit of the Secured Parties or as
security for the Obligations or a Lien in favortbé First Out Agent for the benefit of the First
Out Secured Patrties as security for the Second®ligations. The Collateral Documents shall
supplement, and shall not limit, the grant of Cteltal pursuant to the Orders.

“Collection Account’ has the meaning specified in Section 6.23.

“Commitment” means a Revolving Credit Commitment and/or a T@ommitment, as
the context may require.

“CommoditiesAccount” has the meaning specified in the UCC.
“Commodities Contact has the meaning specified in the UCC.
“Compliance Certificate’ means a certificate substantially in the fornEahibit D.

“Consolidated EBITDA” means, as of the last day of any period, Conatéid Net
Income for such period (excluding, without duplioat (a) Federal, state, local and foreign
income tax expense or benefit for such periodn@mcash compensation expenses related to
common stock and other equity securities issuenhiployees, (c) extraordinary or non-
recurring gains and losses in accordance with GAAPgains or losses on discontinued
operations and (e) any FASB ASC 360-10 writedownsach case for such periog)ys (i)
consolidated interest expense, determined in aacosdwith GAAP plus (i) any minority
interests share of income and losses for suchghgaiias (iii) to the extent deducted in
computing such Consolidated Net Income, the suall@icome taxes, depreciation, depletion
and amortization of property, plant, equipment emangiblesplus (iv) any debt extinguishment
costsplus(v) non-cash charges, including in respect of @mypetition obligations, liabilities or
claims and non-cash charges due to cumulativetsftéchanges in accounting principles (but
excluding any such charge which requires an acaofyalr a cash reserve for, anticipated cash
charges for any future perioghlus (vi) reclamation and remediation obligation expens
including such expenses relating to selenium {itdpenderstood that reclamation and
remediation obligation expenses may not be addekl li@der any other clause in this
definition), plus (vii) cash proceeds of asset sales or princigayments in cash of notes
receivables related to asset sales, so long ascaisthproceeds and cash repayments in the
aggregate do not exceed 20% of cumulative CongelidaBITDA (from June 1, 2012) in any
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reporting periodplus (viii) cash received from any non-wholly owned siglary or joint
venture plus (ix) negative sales or purchase contract accrgpiois (x) costs and expenses
(including legal, financial and other advisors)uned in connection with the Cases and any
related Reorganization Plan or any other transacgtated theretqlus (xi) past mining

obligation expenses less past mining obligatiom gasg/mentsninus(xii) gains and losses on
asset salesninus(xiii) Consolidated EBITDA of any non-wholly owneaibsidiary, and equity
earnings and losses from joint ventumagjus(xiv) cash dividends made to any minority interest
holder,minus(xv) positive sales or purchase contract accreftan the avoidance of doubt, for
any period, to the extent that Consolidated Nebrme has been increased for such period due to
any sales or purchase contract accretion, the anebsach increase shall be subtracted from
Consolidated Net Income (and not added back) icutating Consolidated EBITDA for such
period.

“Consolidated Net Incomé means, for any period, for the Borrower and itdbSdiaries
on a consolidated basis, the net income of theddaar and its Subsidiaries for that period,
determined in accordance with GAAP.

“Consummation Daté means the date of the substantial consummat®adéned in
Section 1101 of the Bankruptcy Code and which toppses of this Agreement shall be no later
than the effective date) of a Reorganization Pta is confirmed pursuant to an order of the
Bankruptcy Court.

“Contractual Obligation” means, as to any Person, any provision of anyrggdssued
by such Person or of any agreement, instrumenther andertaking to which such Person is a
party or by which it or any of its property is balin

“Control” means the possession, directly or indirectlythef power to direct or cause the
direction of the management or policies of a Peradrether through the ability to exercise
voting power, by contract or otherwise.Cdntrolling” and “Controlled” have meanings
correlative thereto.

“Control Account” means any Deposit Account, Securities Accour@ommodities
Account (a) with, and under the sole dominion ameti®l of, the Administrative Agent or (b)
that is subject to a Blocked Account Agreement.

“Credit Extension” means each of the following: (a) a Borrowing ghylan L/C Credit
Extension.

“Creditors’ Committee” has the meaning specified in the definition offe-Out”.

“Debtor Relief Laws’ means the Bankruptcy Code, and all other liquaigt
conservatorship, bankruptcy, assignment for thefiteof creditors, moratorium, rearrangement,
receivership, insolvency, reorganization, or simidabtor relief laws of the United States or
other applicable jurisdictions from time to timeafiect and affecting the rights of creditors
generally.

“Debtors’ has the meaning specified in the introductoryesteent.

11

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 19 of 166

“Default” means any event or condition that constituteg&waent of Default or that, with
the giving of any notice, the passage of time,athpwould be an Event of Default.

“Default Rate’ means (a) when used with respect to Obligatidghsrathan Letter of
Credit Fees, an interest rate equal to (i) the Beplus (ii) the Applicable Rate, if any,
applicable to Base Rate Logpisis (iii) 2% per annumprovided however that with respect to a
Eurocurrency Rate Loan, the Default Rate shallrbmterest rate equal to the interest rate
(including any Applicable Rate) otherwise appli@atd such Loaplus 2% per annum and (b)
when used with respect to Letter of Credit Feeai@equal to the Applicable Raikis 2% per
annum.

“Defaulting Lender” means, subject to Section 2.15(b) any Lender (gnahas failed to
(i) fund all or any portion of its Loans within twBusiness Days of the date such Loans were
required to be funded hereunder unless such Leratdies the Administrative Agent and the
Borrower in writing that such failure is the resoitsuch Lender’s determination that one or
more conditions precedent to funding (each of wieimhditions precedent, together with any
applicable default, shall be specifically identfig such writing) has not been satisfied, or (i)
pay to the Administrative Agent, any L/C Issuerlay other Lender any other amount required
to be paid by it hereunder (including in respedt®participation in Letters of Credit) within
two Business Days of the date when due, (b) haBetbthe Borrower, the Administrative
Agent or any L/C Issuer in writing that it does m@end to comply with its funding obligations
hereunder, or has made a public statement to fieat éunless such writing or public statement
relates to such Lender’s obligation to fund a Lbareunder and states that such position is
based on such Lender’s determination that a camdgrecedent to funding (which condition
precedent, together with any applicable defauli|ldie specifically identified in such writing or
public statement) cannot be satisfied), (c) hdedawithin three Business Days after written
request by the Administrative Agent or the Borrovterconfirm in writing to the Administrative
Agent and the Borrower that it will comply with pgospective funding obligations hereunder
(providedthat such Lender shall cease to be a Defaultimgléepursuant to this clause (c) upon
receipt of such written confirmation by the Adminagive Agent and the Borrower), or (d) has,
or has a direct or indirect parent company that fabecome the subject of a proceeding under
any Debtor Relief Law, or (ii) had appointed foaiteceiver, custodian, conservator, trustee,
administrator, assignee for the benefit of creditmrsimilar Person charged with reorganization
or liquidation of its business or assets, includimg Federal Deposit Insurance Corporation or
any other state or federal regulatory authorityngcin such a capacityrovidedthat a Lender
shall not be a Defaulting Lender solely by virtdghe ownership or acquisition of any equity
interest in that Lender or any direct or indireatgnt company thereof by a Governmental
Authority so long as such ownership interest da#gesult in or provide such Lender with
immunity from the jurisdiction of courts within thénited States or from the enforcement of
judgments or writs of attachment on its assetseomp such Lender (or such Governmental
Authority) to reject, repudiate, disavow or disaffiany contracts or agreements made with such
Lender. Any determination by the Administrativeehg that a Lender is a Defaulting Lender
under any one or more of clauses (a) through (dyekhall be conclusive and binding absent
manifest error, and such Lender shall be deeméé soDefaulting Lender (subject to Section
2.15(b)) upon delivery of written notice of sucheatenination to the Borrower, each L/C Issuer
and each Lender.
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“DepositAccount” has the meaning specified in the UCC.

“Designated Amount has the meaning specified Hrror! Reference source not
found..

“Designation Noticé has the meaning specified Hrror! Reference source not
found..

“Disposition” or “Disposé means the sale, transfer, license, lease or dlisposition
(including any sale and leaseback transactionhgfasoperty by any Person, including any sale,
assignment, transfer or other disposal, with ohaut recourse, of any Real Property Leases,
notes or accounts receivable or any rights andhsl@ssociated therewith.

“Dollar” and “$” mean lawful money of the United States.

“Domestic Subsidiary means any Subsidiary of the Borrower that is argad under
the laws of any political subdivision of the Unit8thtes or the District of Columbia.

“Eligibility Reserves’ means such other reserves as the Administratyend in its sole
discretion, may from time to time establish toeeflrisks or contingencies arising after the
Closing Date that may affect any one or more adissich items and that have not already been
taken into account in the calculation of the BorirgyBase.

“Eligible Assigneé means (a) a Lender; (b) an Affiliate of a Lende);an Approved
Fund; and (d) any other Person (other than a rigteraon) approved by (i) except in the case of
an assignment to an existing Lender or an Affilaitan existing Lender, the Administrative
Agent, (ii) in the case of an assignment of a Réngl Credit Commitment or Revolving Credit
Loan, any L/C Issuer and, unless an Event of Déefead occurred and is continuing, the
Borrower and (iii) in the case of an assignmerd derm Commitment, unless an Event of
Default has occurred and is continuing, the Borm{gach such approval not to be unreasonably
withheld or delayedprovidedthat the Borrower shall be deemed to have cond¢atsuch
Person if the Borrower has not responded withiBasiness Days of a request for such
approval);provided further, that in no event shall any Loan Party or DefagltLender be an
“Eligible Assignee”.

“Eligible Billed Receivable$ means Eligible Receivables for which an invoiees bbeen
sent to the applicable Account Debtor, calculatedaf all finance charges, late fees and other
fees that are unearned, sales, excise or simiastand credits or allowances granted at such
time.

“Eligible Receivable$ means the aggregate gross outstanding balanegobf Account
of each Loan Party arising out of the sale of manclise, goods or services in the ordinary
course of business, that is made by such Loan Ragyerson that is not an Affiliate of any
Loan Party and that constitutes Collateral in whiet Administrative Agent has a fully
perfected first priority Lienprovided howeveythat an Account shall not be an “Eligible
Receivable” if any of the following shall be true:

13

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 21 of 166

€)) such Account (i) is more than 60 days pastawerding to the original
terms of sale, (ii) is due more than 90 days frbendriginal invoice date thereof or
(iif) has been invoiced at least twice; or

(b) any warranty contained in this Agreement or ather Loan Document
with respect to such specific Account is not trand aorrect with respect to such
Account; or

(c) the Account Debtor on such Account has displiggality or made any
claim with respect to any other Account due frorahsAccount Debtor to any Loan
Party but only to the extent of such dispute ointjar

(d) the Account Debtor on such Account has (i)dfigepetition for bankruptcy
or any other relief under the Bankruptcy Code or @her law relating to bankruptcy,
insolvency, reorganization or relief of debtorg, fiade an assignment for the benefit of
creditors, (ii) had filed against it any petition other application for relief under the
Bankruptcy Code or any such other law, (iv) haethisuspended business operations,
become insolvent, called a meeting of its crediforghe purpose of obtaining any
financial concession or accommodation or (v) haduffered a receiver or a trustee to be
appointed for all or a significant portion of itssets or affairs, unless such Account
Debtor (A) is a debtor-in-possession in a case fgesding under chapter 11 of the
Bankruptcy Code, (B) has established debtor-ingssen financing satisfactory to the
Administrative Agent in its sole discretion and @@herwise satisfies each of the
requirements set forth in this definition of EliggltReceivables; or

(e) the Account Debtor on such Account or any o/ffiliates is also a
supplier to or creditor of any Loan Party unlesshssupplier or creditor has executed a
no-offset letter satisfactory to the Administratiékgent, in its sole discretion; or

() such Account is with an Approved Foreign AccoDebtor and the total
Accounts of all Approved Foreign Account Debtorshte Loan Parties represent more
than 25% of the Eligible Receivables of the LoartiPs at such time, but only to the
extent of such excess; or

(9) the sale represented by such Account is to@oént Debtor other than
an Approved Foreign Account Debtor located outsideUnited States, unless the sale is
on letter of credit or acceptance terms acceptaltlee Administrative Agent, in its sole
discretion and (i) such letter of credit namesAkeninistrative Agent as beneficiary for
the benefit of the Secured Parties or (ii) theessf such letter of credit has consented to
the assignment of the proceeds thereof to the Adtraive Agent; or

(h) the sale to such Account Debtor on such Accauah a bill-on-hold,
guaranteed sale, sale-and-return, sale-on-appooansignment basis or is made
pursuant to an agreement providing for repurchasetorn of any goods claimed to be
defective or otherwise unsatisfactory; or

(1) such Account is subject to a Lien in favor ofydPerson other than the
Administrative Agent for the benefit of the SecuRalties; or
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()] such Account is subject to any security depastiuction, offset,
counterclaim, return privilege or other conditiaiker than volume sales discounts given
in the ordinary course of the Loan Parties’ busingsovided howevey that such
Account shall be ineligible pursuant to this clag¥enly to the extent of such security
deposit, deduction, offset, counterclaim, returnif@ge or other condition; or

(k) the Account Debtor on such Account is a Governtal Authority, unless
the Borrower has assigned its rights to paymestioh Account to the Administrative
Agent pursuant to the Assignment of Claims Act @@, as amended, in the case of a
federal Governmental Authority, and pursuant toliapple law, if any, in the case of any
other Governmental Authority, and such assignmaatdeen accepted and
acknowledged by the appropriate government offjcars

()] 50% or more of the outstanding Accounts of Aweount Debtor have
become, or have been determined by the Adminigg@gent, in accordance with the
provisions hereof, to be, ineligible; or

(m) the sale represented by such Account is deratednn a currency other
than Dollars; or

(n) such Account is not evidenced by an invoicetber writing in form
acceptable to the Administrative Agent, in its sdikeretion; or

(o) (i) any Loan Party, in order to be entitlecctdlect such Account, is
required to perform any additional service forperform or incur any additional
obligation to, the Person to whom or to which isvwaade, (i) such Account was
invoiced in advance of goods sold or (iii) the newe associated with such Account has
not been earned; or

(p) the total Accounts of such Account Debtor te tilman Parties represent
more than 15% of the Eligible Receivables of tharL@arties at such time, but only to
the extent of such excess; or

(@) to the extent that the Loan Parties have reckoash payment in respect
of such Accounts but have not yet applied such gayrto reduce the amount of such
Account; or

(9] such Account is classified as “Laws” billing tme books of any Loan
Party or, otherwise, represents Coal mining costsrred by a Loan Party that may be
charged to an Account Debtor; or

(s) such Account has been written off the booka bban Party or has
otherwise been designated as uncollectible on Baoks; or

®) such Account (i) represents any unpaid portibany other Account with
such Account Debtor or (ii) constitutes a charg&bdebit memo or other adjustment for
unauthorized deductions; or
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(u) to the extent that (i) a check, promissory ndtaft, trade acceptance or
other instrument for the payment of money has lveegived, presented for payment on
such Account and returned uncollected for any neasdii) such Account is otherwise
classified as a note receivable and the obligatiitim respect thereto is evidenced by a
promissory note or other debt instrument or agregnoe

(v) the Administrative Agent, in accordance with gustomary criteria,
determines, in its sole discretion, that such Aatanight not be paid or is otherwise
ineligible.

“Eligible Unbilled Receivable$ means each Eligible Receivable (and each Accthatt
would otherwise be an Eligible Receivable if natdtauses (i) and (ii) below), calculated net of
all finance charges, late fees and other feesatigatinearned, sales, excise or similar taxes, and
credits or allowances granted at such time, forctliii) the sale represented by such Eligible
Receivable was not more than 30 days prior to atg df determination, (ii) an invoice has not
yet been sent to the applicable Account Debtor.

“Environment” means ambient and indoor air, surface water andrgiwater (including
potable water, navigable water and wetlands),dhd burface or subsurface strata or sediment,
natural resources such as flora or fauna or aswise defined in any Environmental Law.

“Environmental Laws” means any and all current and future federatestacal and
foreign statutes, laws, regulations, ordinancdssryudgments, orders, decrees, concessions,
grants, franchises, agreements or other governiestactions or common law causes of
action applicable to the Borrower’s properties apdrations relating to (a) protection of the
environment or to emissions, discharges, releastseatened releases of pollutants,
contaminants, chemicals, or industrial, toxic azdrdous materials, substances or wastes into
the environment including ambient air, surface wageound water, or land, (b) SMCRA, (c)
MSHA, (d) human health as affected by hazardoue»ic substances, (e) acid mine drainage
and (f) mining operations and activities to theeextrelating to environmental protection or
reclamationprovided that ‘Environmental Laws” do not include any laws relating to worker
or retiree benefits, including benefits arising ofibccupational diseases.

“Environmental Liability ” means any liability, contingent or otherwise (ursing any
liability for damages, costs of environmental remag&dn, fines, penalties or indemnities), of the
Borrower, any other Loan Party or any of their extjwe Subsidiaries directly or indirectly
resulting from or based upon (a) violation of amyiEonmental Law, (b) the generation, use,
handling, transportation, storage, treatment qualial of any Hazardous Materials, (c) exposure
to any Hazardous Materials, (d) the release oatkred release of any Hazardous Materials into
the Environment, (e) Reclamation or (f) any cortiragreement or other consensual
arrangement pursuant to which liability is assumennposed with respect to any of the
foregoing.

“Environmental Permits” means any and all permits, licenses, registration
certifications, notifications, exemptions and amlyav authorization required under any
applicable Environmental Law (including, withouniiation, those necessary under any
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applicable Environmental Laws for the constructio@jintenance and operation of any coal
mine or related processing facilities or Reclanm@tio

“Equity Interests” means, with respect to any Person, all of theeshaf capital stock of
(or other ownership or profit interests in) suchgd@a, all of the warrants, options or other rights
for the purchase or acquisition from such Persaghafes of capital stock of (or other ownership
or profit interests in) such Person, all of thewsigies convertible into or exchangeable for shares
of capital stock of (or other ownership or profitarests in) such Person or warrants, rights or
options for the purchase or acquisition from suels®n of such shares (or such other interests),
and all of the other ownership or profit interastsuch Person (including partnership, member
or trust interests therein), whether voting or rating, and whether or not such shares, warrants,
options, rights or other interests are outstandimg@ny date of determination.

“ERISA” means the Employee Retirement Income SecurityoAd974.

“ERISA Affiliate ” means any trade or business (whether or not purated) under
common control with the Borrower within the meanofdsection 414(b) or (c) of the Code (and
Sections 414(m) and (o) of the Code for purposgs@fisions relating to Section 412 of the
Code).

“ERISA Event” means (a) a Reportable Event with respect torsiBa Plan; (b) a
withdrawal by the Borrower or any ERISA Affiliateoin a Pension Plan subject to Section 4063
of ERISA during a plan year in which it was a sabsial employer (as defined in Section
4001(a)(2) of ERISA) or a cessation of operatidia is treated as such a withdrawal under
Section 4062(e) of ERISA,; (c) a complete or pasighdrawal by the Borrower or any ERISA
Affiliate from a Multiemployer Plan or notificatiothat a Multiemployer Plan is in
reorganization; (d) the filing of a notice of intén terminate, the treatment of a Plan amendment
as a termination under Section 4041 or 4041A ofSRbr the commencement of proceedings
by the PBGC to terminate a Pension Plan or Multieygy Plan; (e) an event or condition which
constitutes grounds under Section 4042 of ERISAHertermination of, or the appointment of a
trustee to administer, any Pension Plan or Multieygr Plan; or (f) the imposition of any
liability under Title IV of ERISA, other than forBGC premiums due but not delinquent under
Section 4007 of ERISA, upon the Borrower or any &R Affiliate.

“Eurocurrency Liabilities ” has the meaning assigned to that term in Reguiddi of the
Federal Reserve Board.

“Eurodollar Base Raté means, with respect to any Interest Period for Barocurrency
Rate Loan, the rate determined by the Administeafigent to be the offered rate for deposits in
Dollars for the applicable Interest Period appeadn the Reuters Screen LIBORO1 Page as of
11:00 a.m., London time, on the second full Bussrieay next preceding the first day of each
Interest Period. In the event that such rate doesppear on the Reuters Screen LIBORO1
Page (or otherwise on the Reuters screen), theckuemcy Base Rate for the purposes of this
definition shall be determined by reference to sottler comparable publicly available service
for displaying eurodollar rates as may be selebtethe Administrative Agent.
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“Eurocurrency Rate” means, with respect to any Interest Period for Barocurrency
Rate Loan, an interest rate per annum equal toatkeeper annum obtained by dividing (a) the
Eurocurrency Base Rate by (b)(i) a percentage equiE)0%minus(ii) the reserve percentage
applicable two Business Days before the first desuch Interest Period under regulations
issued from time to time by the Federal Reserve®@&m determining the maximum reserve
requirement (including any emergency, supplementather marginal reserve requirement) for
a member bank of the Federal Reserve System inYelw City with respect to liabilities or
assets consisting of or including Eurocurrency Liiwés (or with respect to any other category
of liabilities that includes deposits by referenaavhich the Eurocurrency Rate is determined)
having a term equal to such Interest Perprdyided that, in the case of any Term Loans, in no
event shall the Eurocurrency Rate be less thar?d &€ annum.

“Eurocurrency Rate Loan” means a Revolving Credit Loan or Term Loan thedris
interest at a rate based on the Eurocurrency Rate.

“Event of Default’ has the meaning specified in Section 9.01.

“Excess Availability’ means, at any time the Maximum Revolving Cretigw@ch time
minusthe Total Revolving Credit Outstandings at suofeti

“Excluded Account means (i) any deposit or concentration accouwntsiéd in the
ordinary course of business, the deposits in whidll not exceed $100,000 individually, or
$500,000 in the aggregate and (ii) any payrolkttand tax withholding funded in the ordinary
course of business or required by applicable law.

“Excluded Taxe$ means, with respect to the Administrative Agemty Lender, any
L/C Issuer or any other recipient of any paymertiganade by or on account of any obligation
of the Borrower hereunder, (a) branch profits taxesxes imposed on or measured by its
overall net income (however denominated), and fiegctaxes imposed on it (in lieu of net
income taxes), as a result of a present or forrmenection between the Administrative Agent,
such Lender or such L/C Issuer (or such other rexipand the jurisdiction of the Governmental
Authority imposing such tax or any political subdien or taxing authority thereof or therein
(other than any such connection arising solely ftbenAdministrative Agent, such Lender, or
such L/C Issuer (or such other recipient) havingcexed, delivered or performed its obligations
or received a payment under, or enforced, this &gent or any Loan Document), (b) in the
case of a Foreign Lender (other than an assigneseigmt to a request by the Borrower under
Section 12.13), any United States withholding teet is imposed on amounts payable to such
Foreign Lender at the time such Foreign Lender imesoa party hereto (or designates a new
Lending Office) or any tax that is attributablestech Foreign Lender’s failure or inability (other
than as a result of a Change in Law after the siath Foreign Lender becomes a party hereto) to
comply with Section 3.01(e); except to the extéiat such Foreign Lender (or its assignor, if
any) was entitled, at the time of the designatiba new Lending Office (or assignment), to
receive additional amounts from Borrower with regge such withholding tax pursuant to
Error! Reference source not found, or (c) any United States withholding Taxes impbgeder
FATCA.

“Executive Order’ has the meaning specified in Section 5.26.
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“Existing Convertible Notes means the convertible notes of the Borrower idsue
pursuant to the Existing Convertible Notes Indem@s in effect on the Closing Date in an
aggregate principal amount of $200,000,000.

“Existing Convertible Notes Indentur€ means the Indenture, dated as of May 28,
2008, among the Borrower, the subsidiaries pasyetio and U.S. Bank National Association, as
trustee.

“Existing Credit Agreement’ means that certain Amended and Restated Credit
Agreement dated as of May 5, 2010 among the Bomgaive lenders party thereto and Bank of
America, N.A., as administrative agent (as amermedmendment No. 1 dated as of January 6,
2011 and Amendment No. 2 dated as of January 3P, 2M0d as otherwise amended, restated,
supplemented or otherwise modified).

“Existing Mortgages’ means the Mortgages in favor of the Second OwrAgntered
into in connection with the Existing Credit Agreame

“Existing Secured Agreementsmeans the agreements set forth on Schedule 3.01(b

“Existing Securitization Facility” means (1) the Purchase and Sale Agreement by and
among the Patriot Coal Sales LLC, Magnum Coal S4l€3 (together with Patriot Coal Sales
LLC, the “Originators”), the Borrower and Patriot Coal Receivables (SBM) (the ‘SPV’) (as
amended, restated, supplemented or otherwise radyifi2) that certain Receivables Purchase
Agreement by and among the SPV, the Borrower, #n®us conduit purchasers, related
committed purchasers, L/C participants and purahegents from time to time party thereto and
Fifth Third Bank, as administrator and as L/C békamended, restated, supplemented or
otherwise modified) and (3) that certain Perfornrea@Gaiaranty, by the Borrower for the benefit
of Fifth Third Bank, as administrator (on behalftbé beneficiaries) (as amended, restated,
supplemented or otherwise modified).

“Existing Senior Note$ means the senior notes of the Borrower issuedyant to the
Senior Notes Indenture as in effect on the Clo8ate in an aggregate principal amount of
$250,000,000.

“Existing Senior Notes Indenturé means the Indenture, dated as of May 5, 2010
among the Borrower, the subsidiaries party thematbWilmington Trust Company, as trustee.

“Existing Swing Line Obligations’ obligations in an amount not to exceed $25,000,00
in respect of Swing Line Loans (as defined in thesting Credit Agreement) arising under the
Existing Credit Agreement prior to the Petition ®at

“Extension Date” means the date at least ten Business Days pribetthen current
Maturity Date on which all of the following conditis have been satisfied (a) no Default shall
exist, or would result from any Credit Extensiorfrom the occurrence of the Extension Date,
(b) the representations and warranties of the [Reaties contained in this Agreement and in
each other Loan Document or which are containedhindocument furnished at any time under
or in connection herewith or therewith, shall hestand correct in all material respects on and as
of such date, except to the extent that such reptaBons and warranties specifically refer to an
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earlier date, in which case they shall be trueamect in all material respects as of such earlier
date, and except that the representations and mi@sacontained in Sectiolsror! Reference
source not found.and (b) shall be deemed to refer to the most testatements furnished
pursuant to Sections 6.01(a) and (b), respectiye)yan Acceptable Reorganization Plan shall
have been filed in the Bankruptcy Court with respethe Cases, (d) the “Extension Date” as
defined in the Second Out Facility shall have ocaaiand the “Maturity Date” thereunder shall
have been extended to December 31, 2013, (e) tten&ign Fee and all other fees and expenses
due and payable under the Loan Documents shall beeme paid to the Administrative Agent,

for the account of the Administrative Agent and tieeders, as applicable, and (f) the Borrower
shall have delivered to the Administrative Agemestificate of a Responsible Officer certifying
that the foregoing conditions have been satisfied.

“Extension Feé has the meaning specified in Section 2.10(b)

“Extraordinary Receipt” means any cash received by the Borrower or antsof
Subsidiaries as proceeds of insurance (other th@eeds of business interruption insurance to
the extent such proceeds constitute compensatidadbearnings) or condemnation awards (and
payments in lieu thereof).

“Facilities” has the meaning specified in the introductoryesteent hereto.

“Fair Market Value” means with respect to any asset or group of asdeiny date, the
value of the consideration obtainable in a salguch asset at such date assuming a sale by a
willing seller to a willing purchaser dealing atrds length and arranged in an orderly manner
over a reasonable period of time having regartiéamtture and characteristics of such asset, as
reasonably determined in good faith by the Borroaverf such asset shall have been the subject
of a relatively contemporaneous appraisal by aepeddent third party appraiser, the basic
assumptions underlying which have not materiallgnded since its date, the value set forth in
such appraisaprovided howeverthat if the value of the consideration obtainabla sale of
such asset would exceed $25,000,000, such detdronirgs to value shall be made by the Board
of Directors of the Borrower and evidenced by ak&son of the Board of Directors certified by
a Responsible Officer and delivered to the Admraiste Agent.

“FATCA” means Sections 1471 through 1474 of the Codef e date of this
Agreement (or any amended or successor versiofstsabstantively comparable and not
materially more onerous to comply with) and anyrent or future regulations or official
interpretations thereof.

“Federal Funds Raté means, for any period, a fluctuating interesé na¢r annum equal
for each day during such period to the weightedaye of the rates on overnight Federal funds
transactions with members of the Federal ResersteByarranged by Federal funds brokers, as
published for such day (or, if such day is not aiBess Day, for the next preceding Business
Day) by the Federal Reserve Bank of New York, fosuch rate is not so published for any day
that is a Business Day, the average of the quoiafiar such day on such transactions received
by the Administrative Agent from three Federal fafmlokers of recognized standing selected by
it.
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“Federal Reserve Boari means the Board of Governors of the United Steexteral
Reserve System, or any successor thereto.

“Fee Letters means each fee letter, dated July 9, 2012, arttemd\rrangers and the
Borrower.

“Final Order” has the meaning specified in Section 4.02(e).

“Final Order Entry Date” means the date on which the Final Order is edtbsethe
Bankruptcy Court.

“First Day Orders” means all orders entered by the Bankruptcy Conyior within five
days of, the Petition Date or based on motions file or about the Petition Date.

“Financial Statement8 means the financial statements of the Borrower igs
Subsidiaries delivered in accordance with Sectioi(#) and Section 6.01.

“Financing Leasé means any lease of property, real or personalptiligations of the
lessee in respect of which are required in accaelanth GAAP to be capitalized on a balance
sheet of the lessee.

“Foreign Lender’ means, with respect to the Borrower, any Lentat ts organized
under the laws of a jurisdiction other than theteahiStates, any state thereof or the District of
Columbia.

“Foreign Subsidiary’ means a Subsidiary that is organized under ths laf a
jurisdiction other than the United States or amyesthereof or the District of Columbia and any
Subsidiary thereof.

“Fronting Exposure” means, at any time there is a Defaulting Lendeh respect to
any L/C Issuer, such Defaulting Lender’s RatablgiBwo of the outstanding L/C Obligations
with respect to Letters of Credit issued by sudf Il9suer other than L/C Obligations as to
which such Defaulting Lender’s participation obtiga has been reallocated to other Lenders or
Cash Collateralized in accordance with the termedfe

“Fund” means any Person (other than a natural persan)gtfor will be) engaged in
making, purchasing, holding or otherwise investingommercial loans and similar extensions
of credit in the ordinary course of its business.

“GAAP” means generally accepted accounting principleébenJnited States set forth in
the opinions and pronouncements of the Accountmmgciles Board and the American Institute
of Certified Public Accountants and statements gnethouncements of the Financial Accounting
Standards Board, that are applicable to the cirtamess as of the date of determination.

“Governmental Authority” means the government of the United States orogingr
nation, or any political subdivision thereof, whetistate or local, and any agency, authority,
instrumentality, regulatory body, court, centrahk@r other entity exercising executive,
legislative, judicial, taxing, regulatory or adnstrative powers or functions of or pertaining to
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government (including any supra-national bodiehsaagthe European Union or the European
Central Bank).

“Grantor” means each entity defined as a Grantor undeB#uoeirity Agreement.

“Guarante€ means, as to any Person (the “guaranteeing pgrsoy obligation of (a)
the guaranteeing person or (b) another Persorufimd, without limitation, any bank under any
letter of credit) to the extent the guaranteeing@e has issued a reimbursement,
counterindemnity or similar obligation in orderitmluce the creation of such obligation, in
either case guaranteeing or in effect guarantesmygndebtedness, leases, dividends or other
obligations (the “primary obligations”) of any ottthird Person (the “primary obligor”) in any
manner, whether directly or indirectly, includimgthout limitation, reimbursement obligations
under letters of credit and any obligation of thignteeing person, whether or not contingent,
() to purchase any such primary obligation or prgperty constituting direct or indirect security
therefor, (ii) to advance or supply funds (1) foe purchase or payment of any such primary
obligation or (2) to maintain working capital orugty capital of the primary obligor or otherwise
to maintain the net worth or solvency of the priynabligor, (iii) to purchase property, securities
or services primarily for the purpose of assurimg dwner of any such primary obligation of the
ability of the primary obligor to make payment ath primary obligation or (iv) otherwise to
assure or hold harmless the owner of any such pyioiaigation against loss in respect thereof;
provided however that the term Guarantee shall not include (i)r@ay course performance
guarantees by any Loan Party of the obligationsefothan for the payment of borrowed money)
of any other Loan Party and (ii) endorsements stiruments for deposit or collection in the
ordinary course of business. The amount of any &ueae obligation of any guaranteeing person
shall be deemed to be the lower of (a) an amownlgq the stated or determinable amount of
the primary obligation in respect of which such @Gumee obligation is made and (b) the
maximum amount for which such guaranteeing persaw loe liable pursuant to the terms of the
instrument embodying such Guarantee obligatioreasméuch primary obligation and the
maximum amount for which such guaranteeing persaw Ioe liable are not stated or
determinable, in which case the amount of such &uee obligation shall be such guaranteeing
person’s maximum reasonably anticipated liabilityespect thereof as determined by the
Borrower in good faith. The term “Guarantee” ageb has a corresponding meaning.

“Guarantor Subsidiary” means any Subsidiary of the Borrower that isa(@ebtor in a
case then pending under chapter 11 of the Banky@ade or any ancillary proceedings, (b) a
Domestic Subsidiary and (c) a Foreign Subsidiaryhe case of clause (c) to the extent the
Borrower determines in good faith and in its readxa discretion that no material adverse tax
consequences would resyitpvided that such term shall not include (i) the SP\},HRCC
Camps Inc., a West Virginia corporation, so longastion 5.25 continues to be true and correct
in all respects or (iii) (A) WWMV, LLC, (B) Rhino &stern LLC, (C) White Stallion Coal, LLC,
(D) Squaw Creek Coal Company or (E) Tecumseh Cogb@ation, each of which is a non-
wholly owned joint venture with a third party.

“Hazardous Materials’ means (i) any explosive or radioactive substamresastes and
(i) any hazardous or toxic substances, materiailgastes, defined or regulated as such in or
under, or that could reasonably be expected tornigeeto liability under, any applicable
Environmental Law, including, without limitationslestos, polychlorinated biphenyls, urea-
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formaldehyde insulation, gasoline or petroleuml(idng crude oil or any fraction thereof) or
petroleum products or any coal ash, coal combustysproducts or waste, boiler slag, scrubber
residue or flue desulphurization residue.

“Hedge BanK means (a) a Revolving Lender or an Affiliate dRavolving Lender that
is a party to a Secured Hedge Agreement on thar@dxate or (b) any Person that, at the time
it enters into a Secured Hedge Agreement, is a IRiegoLender or an Affiliate of a Revolving
Lender, in each case, in its capacity as a partyith Secured Hedge Agreement.

“Honor Date” shall have the meaning specified in Section 1))

“Indebtedness means, as to any Person at a particular timénowit duplication, all of
the following, whether or not included as indebieskor liabilities in accordance with GAAP:

€)) all obligations of such Person for borrowed eoand all obligations of
such Person evidenced by bonds, debentures, tmdasagreements or other similar
instruments;

(b) all obligations of such Person arising undéels of credit (including
standby and commercial), bankers’ acceptances, gpaanlanties, bid, performance and
reclamation bonds, surety and appeal bonds anébsimstruments issued for the
account of such Person;

(c) net obligations of such Person under any Swaptr@ct;

(d) all obligations of such Person to pay the defitpurchase price of
property or services (other than current tradelitas incurred in the ordinary course of
business and payable in accordance with customragfiges and accrued expenses
incurred in the ordinary course of business);

(e) indebtedness (excluding prepaid interest thgreecured by a Lien on
property owned or being purchased by such Perscfudling indebtedness arising under
conditional sales or other title retention agreetsienvhether or not such indebtedness
shall have been assumed by such Person or isdinmteecourse;

() Capital Lease Obligations; and

(9) all Guarantees of such Person in respect obéitye foregoing
Indebtedness of any other Person.

For all purposes hereof, the Indebtedness of argoReshall include the Indebtedness of
any partnership or joint venture (other than atjgenture that is itself a corporation or limited
liability company) in which such Person is a gehpeatner or a joint venturer, to the extent such
person is liable therefor as a result of such Pessmwnership interest in such entity or
otherwise, except (other than in the case of gépariner liability) to the extent that the terms
of such Indebtedness expressly provide that sudopas not liable therefor. The amount of
any net obligation under any Swap Contract on atg dhall be deemed to be the Swap
Termination Value thereof as of such date. Thewamof any Capital Lease Obligation as of
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any date shall be deemed to be the amount of Atalide Indebtedness in respect thereof as of
such date.

“Indemnified Taxes means Taxes, other than Excluded Taxes, imposed with
respect to any payment made by or on account obblhgation of any Loan Party under any
Loan Document.

“Indemnitees’ has the meaning specified in Section 12.04(b).
“Information ” has the meaning specified in Section 12.07.

“Intellectual Property Security Agreement$ means the Copyright Security
Agreement, the Patent Security Agreement and thdemark Security Agreement, each as
defined under the Security Agreement.

“Interest Payment Daté means, (a) as to any Eurocurrency Rate LoanlasgteBusiness
Day of each month, the last day of each Interesb@applicable to such Loan and the
Termination Date; and (b) as to any Base Rate Libenlast Business Day of each month and
the Termination Date.

“Interest Period” means, as to each Eurocurrency Rate Loan, thedpeommencing on
the date such Eurocurrency Rate Loan is disbursednverted to or continued as a
Eurocurrency Rate Loan and ending on the datetatoegr three, as selected by the Borrower in
its Borrowing Notice or Notice of Conversion or Giomation, as applicablgrovided that:

(@) any Interest Period that would otherwise end diay that is not a
Business Day shall be extended to the next suaogdlisiness Day unless such
Business Day falls in another calendar month, irclvibase such Interest Period shall
end on the next preceding Business Day;

(b) any Interest Period that begins on the lasiri&ss Day of a calendar
month (or on a day for which there is no numernicatirresponding day in the calendar
month at the end of such Interest Period) shall@nthe last Business Day of the
calendar month at the end of such Interest Peaiod,;

(c) no Interest Period shall extend beyond the kigtDate.

“Interim Order ” means an interim order of the Bankruptcy Cousttfee same may be
amended, supplemented, or modified from time t@ tafter entry thereof in accordance with the
terms hereof) in the form set forth as Exhibit #hwhanges to such form as are reasonably
satisfactory to each Arranger in its sole discretapproving the Loan Documents, which
Interim Order shall, among other things (i) haverbentered on such prior notice to such parties
as may be satisfactory to each Arranger in its digleretion, (ii) authorize the extensions of
credit in respect of the Revolving Facility and Term Facility, each in the amounts and on the
terms set forth herein, (iii) grant the Superptiflaim status and other Collateral and Liens
referred to herein and in the other Loan Documéntsapprove the payment by the Borrowers
of the fees provided for herein, (v) approve thgagegnent in full of the Existing Swingline
Obligations and the Existing Securitization Fagjl{tvi) authorize the extensions of credit in
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respect of the Second Out Facility and the rolbtithe obligations under the Existing Credit
Agreement and the Pre-Petition Letters of Credlii) provide for the waiver of section 506(c) of
the Bankruptcy Code by the Debtors as to the Gaolgtsubject only to and effective upon entry
of the Final Order, (viii) provide for approval oértain intercreditor provisions governing

priority of payments and liens and exercise rengedmong the Secured Parties and Second Out
Secured Parties and (ix) provide for approval ofaie provisions and protections to the Secured
Parties relating to Real Property Leases.

“Interim Order Entry Date ” means the date on which the Interim Order is reatdy
the Bankruptcy Court.

“Investment’ means, as to any Person, any direct or indiregtigition or investment by
such Person, whether by means of (a) the purchiasther acquisition of Capital Stock or other
securities of another Person, (b) a loan, advagwdyding intercompany liabilities incurred in
the ordinary course of business in connection tighcash management operations of the
Borrower and its Subsidiaries) or capital contribatto, Guarantee or assumption of debt of, or
purchase or other acquisition of any other delgquity participation or interest in, another
Person, including any partnership or joint veniaterest in such other Person, or (c) the
purchase or other acquisition (in one transactioa geries of transactions) of assets of another
Person that constitute a business unit. For pegoscovenant compliance, the amount of any
Investment shall be (i) the amount actually invests determined immediately prior to the time
of each such Investment, without adjustment foseghent increases or decreases in the value
of such Investmemnhinus(ii) the amount of dividends or distributions re@gl in connection
with such Investment and any return of capital ang payment of principal received in respect
of such Investment that in each case is receivedsh, Cash Equivalents or short-term
marketable debt securities.

“Inventory” has the meaning specified in the UCC.
“IP Rights” has the meaning specified in Section 5.18.
“IRS” means the United States Internal Revenue Service.

“ISP” means, with respect to any Letter of Credit, tmernational Standby Practices
1998” published by the Institute of Internationari&ing Law & Practice, Inc. (or such later
version thereof as may be in effect at the timssdiance).

“Issuer Document$ means with respect to any Letter of Credit, tledtér of Credit
Application, and any other document, agreementiastdument entered into by any L/C Issuer
and the Borrower (or any Subsidiary) or in favoso€h L/C Issuer and relating to any such
Letter of Credit.

“Joint Venture” means any Person (other than a Subsidiary) irchvtiie Borrower and
its Subsidiaries collectively hold an ownershipenest.

“Laws’ means, as to any Person, collectively, all ind¢ional, foreign, Federal, state and
local statutes, treaties, rules, regulations, @ulies, codes, and determinations of arbitrators or
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courts or other Governmental Authorities, in eaabecapplicable to or binding upon such Person
or any of its property or to which such Personroy af its property is subject.

“L/C Advance’” means, with respect to each Revolving Lenderhdiender’s funding of
its participation in any L/C Borrowing in accordanwith its Applicable Percentage.

“L/C Borrowing” means an extension of credit resulting from anding under any
Letter of Credit which has not been reimbursedhendate when made or refinanced as a
Revolving Credit Borrowing.

“L/C Cash Collateral Account’ means the account established by, and undeiolke s
dominion and control of, the Administrative Agenaimtained with the Administrative Agent
and designated as the “Patriot L/C Cash Collatkcabunt”.

“L/C Cash Collateral Deposit Amount means, at any time, the total amount on deposit
in the L/C Cash Collateral Account pursuant totdrens of this Agreement. The L/C Cash
Collateral Deposit Amount may be reduced or inaddsom time in accordance with the terms
of this Agreement.

“L/C Credit Extension” means, with respect to any Letter of Credit,igsiance thereof
or extension of the expiry date thereof, or theease of the amount thereof.

“L/C Issuer” means, collectively, each of Citibank, Barclaysldank of America in its
respective capacities as issuer of Letters of Cheteunder, and such other Lender or Lenders
that agree to act as L/C Issuer at the requesteoBorrower, and any successor issuer of Letters
of Credit hereunder.

“L/C Obligations” means as at any date of determination, the ag¢gegmount
available to be drawn under all outstanding LettérSreditplusthe aggregate of all
Unreimbursed Amounts with respect to Letters ofd@rencluding all L/C Borrowingglusthe
aggregate amount of Letter of Credit Fees therathdepayable.

“L/C Sublimit” means (a) with respect to the L/C Issuers talea whole, $100,000,000
and (b) (i) with respect to Citi, $34,000,000, (ith respect to Barclays, $33,000,000 and (iii)
with respect to Bank of America, $33,000,000 o} yth respect to Citi, Barclays, Bank of
America and any other L/C Issuer, such other ansasimay be agreed from time to time
among all L/C Issuers, the Borrower and the Adntiatsre Agent;providedthat the aggregate
L/C Sublimit for the L/C Issuers shall not excekd t/C Sublimit in clause (a). The L/C
Sublimit is part of, and not in addition to, thev@king Credit Commitments.

“Lender” has the meaning specified in the introductoryesteent hereto.

“Lending Office” means, as to any Lender, the office or officesuth Lender described
as such in such Lender's Administrative Questiomnar Assignment and Acceptance by which
it became a Lender or such other office or off@es Lender may from time to time notify the
Borrower and the Administrative Agent.
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“Letter of Credit” means any letter of credit issued pursuarnor! Reference
source not found.

“Letter of Credit Application ” means an application and agreement for the is®ian
amendment of a Letter of Credit in the form fromeito time in use by any L/C Issuer.”

“Letter of Credit Expiration Date” means the day that is five Business Days prior to
the Maturity Date.

“Letter of Credit Fee” has the meaning specified in Section 2.04(k).

“Liability Assumption Agreements’ means (a) the Coal Act Liability Assumption
Agreement, dated as of October 22, 2007, amonBanh@wer, Peabody Holding Company,
LLC and Peabody, (b) the NBCWA Liability Assumptidgreement, dated as of October 22,
2007, among the Borrower, Peabody Holding Comphb§, Peabody Coal Company, LLC
(k/n/a Heritage Coal Company LLC) and Peabody,(ahthe Salaried Employee Liability
Assumption Agreement, dated as of October 22, 28@6ng the Borrower, Peabody Holding
Company, LLC, Peabody Coal Company, LLC (k/n/a tage Coal Company LLC) and
Peabody.

“Lien” means any mortgage, pledge, hypothecation, assgh) deposit arrangement,
encumbrance, lien (statutory or other), charg@reference, priority or other security interest or
preferential arrangement in the nature of a secinierest of any kind or nature whatsoever
(including any conditional sale or other title r@ien agreement, any easement, right of way or
other encumbrance on title to real property, andrnancing Lease having substantially the
same economic effect as any of the foregoing).

“Liquidity ” means, on any date of determination, the sunajpfie aggregate amount of
Qualified Cash maintained by each Loan Party iroatf®| Account on such dapgus (b) Excess
Availability on such date.

“Loan” means an extension of credit by a Lender to the@®ver under Article 2 in the
form of a Term Loan, or a Revolving Credit Loan.

“Loan Documents$ means, collectively, (a) this Agreement, (b) Nhates, (c) the
Collateral Documents, (d) each Issuer Documenigdeh Secured Hedge Agreement, and (f)
each Secured Cash Management Agreement.

“Loan Parties’ means, collectively, the Borrower and each SubsydGuarantor.

“London Banking Day’ means any day on which dealings in Dollar defgoait
conducted by and between banks in the London iatdrleurodollar market.

“Material Adverse Effect’ means a material adverse effect upon (a) thenlesgsi assets,
operations, property or condition (financial orerthise) of the Borrower and its Subsidiaries
taken as a whole, other than (i) as customarilyldvoacur as a result of the filing of the Cases
or the effect of bankruptcy or those circumstararas events leading up thereto specified in the
Declaration of Mark N. Schroeder pursuant to Ldgahkruptcy Rule 1007-2 or (ii) as would
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occur as a result of non-cash impairment chargesnan-cash selenium charge, each as
previously disclosed to the Arrangers or (b) thiditg or enforceability of this or any of the
other Loan Documents or the rights or remedies®dministrative Agent or the Lenders
hereunder or thereunder.

“Material Lease’ means any Real Property Lease or other ContraCtokgations in
respect of Material Leased Real Property.

“Material Leased Real Property means (a) all Real Property listed on Schedule
5.08(b) and (b) any other Real Property subjeet ieal Property Lease with respect to which a
Loan Party acquires an interest with Coal reselmaeeng a fair market value reasonably
estimated by the Borrower (or, at the reasonalojeast of the Administrative Agent, by an
independent appraiser acceptable to the Administrétgent) to be in excess of $4,000,000.

“Material Owned Real Property” means (a) all Real Property listed on Schedule
5.08(a) and (b) any other Real Property ownederbfeany Loan Party having a fair market
value reasonably estimated by the Borrower (ah@teasonable request of the Administrative
Agent, by an independent appraiser acceptablestddministrative Agent) to be in excess of
$2,500,000.

“Maturity Date ” means (i) the date that is 450 days after thesi@tpDate or (ii) if the
Extension Date has occurred, December 31, 2013.

“Maximum Revolving Credit” means, at any time, (a) the lesser of (i) ther®eamg
Base at such timminusthe aggregate amount of Designated Amounts irecésy Secured
Agreements and (ii) the Revolving Credit Commitnseinteffect at such time, (Ip)inus
$13,000,000, (cninusthe Carve-Out Reserve.

“Mining Financial Assurances has the meaning specified in Section 5.10.

“Mining Title ” means fee simple title to surface and/or Coarmundivided interest in
fee simple title thereto or a leasehold interestllior an undivided interest in surface and/or
Coal together with (A) for Real Property designdtadsurface mining, no less than those
easements, licenses, privileges, rights and appamtes as are necessary to mine, remove, and
transport Coal by surface mining methods; (B) feaRProperty designated for underground
mining, no less than those easements, licensedlgges, rights and appurtenances as are
necessary to mine, remove, and transport Coal bgngnound mining methods; and (C) for Real
Property where any Loan Party has facilities cutyamsed in the Coal mining business,
including office and administrative buildings, miopenings, air shafts, preparation and
processing plants, slurries and gob disposal aretes)tion and drainage ponds, unfinished
reclamation areas, coal terminals, and coal loadimystorage facilities, no less than those
easements, licenses, privileges, rights, and appainces as are necessary to operate such
facilities in the manner presently operated.

“Moody’s” means Moody’s Investors Service, Inc. and anysssor thereto.

“Mortgage” means a deed of trust, trust deed, deed to selalre mortgage, leasehold
mortgage and leasehold deed of trust in form abdtance reasonably satisfactory to the
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Administrative Agent, in each case as amendedatexktsupplemented or otherwise modified
from time to time.

“MSHA” means the Federal Mine Safety and Health Act33f7] 30 U.S.C. 88 801 et
seq., as amended.

“Multiemployer Plan” means any employee benefit plan of the type desdrin Section
4001(a)(3) of ERISA, to which the Borrower or angIEA Affiliate makes or is obligated to
make contributions, or during the preceding fivenpyears, has made or been obligated to make
contributions.

“Net Cash Proceedsmeans:

€)) with respect to any Disposition by the Borroweany of its Subsidiaries,
or any Extraordinary Receipt received or paid ®dhbcount of the Borrower or any of its
Subsidiaries, the excess, if any, of (i) the surnash and Cash Equivalents received in
connection with such transaction (including anyhcaisCash Equivalents received by
way of deferred payment pursuant to, or by monetimaof, a note receivable or
otherwise, but only as and when so received) ayahé sum of (A) the principal
amount of any Indebtedness that is secured byppkcable asset and that is required to
be repaid in connection with such transaction (othan Indebtedness under the Loan
Documents), (B) the reasonable and customary eptoket expenses incurred by the
Borrower or such Subsidiary in connection with streimsaction and (C) income taxes
reasonably estimated to be actually payable witkmyears of the date of the relevant
transaction as a result of any gain recognizedmection therewith; provided, that if
the amount of any estimated taxes pursuant to aubel(C) exceeds the amount of taxes
actually required to be paid in cash in respecutch Disposition, the aggregate amount
of such excess shall constitute Net Cash Proceads;

(b) with respect to the incurrence or issuancengfladebtedness by the
Borrower or any of its Subsidiaries, the excesg§)ahe sum of the cash and Cash
Equivalents received in connection with such tratisa over (ii) the underwriting
discounts and commissions, and other reasonablewumtdmary out-of-pocket expenses,
incurred by the Borrower or such Subsidiary in amotion therewith.

“Non-Defaulting Lender’ means, at any time, each Lender that is not all@hg
Lender at such time.

“Note” means a promissory note made by the Borroweawoif of a Lender evidencing
Term Loans or Revolving Credit Loans, as the caag Ioe, made by such Lender, substantially
in the form of Exhibit C-1 or Exhibit C-2, as apgable.

“Notice of Conversion or Continuatiorf means a notice by the Borrower to (i) convert
Base Rate Loans or any portion thereof to Euroagyr&ate Loans or (ii) at the end of any
applicable Interest Period, convert EurocurrencieRaans or any portion thereof into Base
Rate Loans or to continue such Eurocurrency Ratén&@r any portion thereof for an additional
Interest Period, in each case, substantially irffaha of Exhibit B.
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“Obligations” means all advances to, and debts, liabilities @ldyations of, any Loan
Party arising under any Loan Document or otherwitle respect to any Loan or Letter of
Credit, whether direct or indirect (including thas=uired by assumption), absolute or
contingent, due or to become due, now existingeoediter arising, including without limitation,
the Subsidiary Guarantor Obligations.

“Obligee Guarantor’ shall have the meaning given to such term iniSact1.09.

“Operating Forecast means a consolidated business plan and projegtecating
budget substantially in the form of the budget dakely 8, 2012, previously delivered to the
Administrative Agent.

“Orders” means, collectively, the Interim Order and thedfiOrder.

“Organization Documents means, (a) with respect to any corporation, ifccate or
articles of incorporation and the bylaws (or eqlémaor comparable constitutive documents
with respect to any non-U.S. jurisdiction); (b) viespect to any limited liability company, the
certificate or articles of formation or organizatiand operating agreement; and (c) with respect
to any partnership, joint venture, trust or othenf of business entity, the partnership, joint
venture or other applicable agreement of formatioarganization and any agreement,
instrument, filing or notice with respect thereiled in connection with its formation or
organization with the applicable Governmental Auitiyan the jurisdiction of its formation or
organization and, if applicable, any certificateadicles of formation or organization of such
entity.

“Other Taxes means all present or future stamp or documerteatgs or any other
excise or property taxes, charges or similar le(aesl interest, fines, penalties and additions
related thereto) arising from any payment madeurgter or under any other Loan Document or
from the execution, delivery or enforcement ofptirerwise with respect to, this Agreement or
any other Loan Document.

“Qutstanding Amount” means (i) with respect to Term Loans on any didwe aggregate
outstanding principal amount thereof, after giveifgct to any prepayments or repayments
thereof occurring on such date, (ii) with respedRevolving Credit Loans on any date, the
aggregate outstanding principal amount thereof giteng effect to any borrowings and
prepayments or repayments of Revolving Credit Laatsirring on such date; and (iii) with
respect to any L/C Obligations on any date, thewarhof such L/C Obligations on such date
after giving effect to any L/C Credit Extension oaing on such date and any other changes in
the aggregate amount of the L/C Obligations asiof glate, including as a result of any
reimbursements by the Borrower of Unreimbursed Anteu

“Overnight Rate” means, for any day, the greater of (a) the Fddaemads Rate and (b)
an overnight rate determined by the Administrafigeent or any L/C Issuer, as the case may be,
in accordance with banking industry rules on ind@compensation.

“Participant” has the meaning specified in Section 12.06(d).
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“PBGC” means the Pension Benefit Guaranty Corporatiteboéished pursuant to
Subtitle A of Title IV of ERISA, or any successbeteto.

“Peabody means Peabody Energy Corporation, a Delawareocatipn.

“Pension Plari means any “employee pension benefit plan” (as1igamm is defined in
Section 3(2) of ERISA), other than a Multiemplof&an, that is subject to Title IV of ERISA
and is sponsored or maintained by the BorrowengrezRISA Affiliate or to which the
Borrower or any ERISA Affiliate contributes or has obligation to contribute, or in the case of
a multiple employer or other plan described in Bect064(a) of ERISA, has made
contributions at any time during the immediatelgqading five plan years.

“Perfection Certificate” means a perfection certificate substantiallyna form of
Exhibit | or any other form approved by the Admtrasive Agent, as such perfection certificate
may be amended, restated, supplemented or othemvaidiied from time to time.

“Permitted Land Swap’ means any transfer conducted in the ordinary s®of
business, consistent with past practice, of Regp&ty by a Loan Party in which at least 90% of
the consideration received by the transferor cemsisReal Propertyprovided that, unless
otherwise agreed by the Administrative Agent (g #ggregate Fair Market Value of the Real
Property being received by the applicable LoanyHarapproximately equal to or greater than
the Fair Market Value of the Real Property beirmgpsferred by such Loan Party in such
exchange, (ii) the Real Property received by sumdmnlParty will be used by such Loan Party in
a line of business that the Loan Parties engaged the Closing Date, (iii) the exchange of
assets by the parties to the transaction is suitgrsimultaneous, (iv) in evaluating any such
transfer, such Loan Party shall use sound minimgbausiness practices, including conducting
engineering and geologic reviews of such propamntgynal or third-party appraisals and cash
flow analyses or assessments of the impact of saakfer on the Borrower’s five year business
plan, (v) the Real Property received by such LoartyPshall not be subject to any Contractual
Obligation that limits the ability of such Loan Bato create, incur, assume or suffer to exist any
Lien on such Real Property except to the externtttieaReal Property being transferred by such
Loan Party is subject to such a Contractual Okbgednd (vi) the aggregate Fair Market Value
of all Real Property transferred since the Clo$dage by the Loan Parties in any such transfer or
transfers shall not exceed $50,000,000.

“Persorf means any natural person, corporation, limitadility company, trust, joint
venture, association, company, partnership, Goventah Authority or other entity.

“Petition Datée’ has the meaning specified in the introductoryesteent hereto.

“Plan” means any “employee benefit plan” (as such teraheffined in Section 3(3) of
ERISA) established by the Borrower or, with resgeany such plan that is subject to Section
412 of the Code or Title IV of ERISA, by any ERI3¥iliate.

“Pledged Debt has the meaning specified in Section 1.1 of taeuity Agreement.

“Pledged Equity Interest$ has the meaning specified in Section 1.1 of theusity
Agreement.

31

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 39 of 166

“Prepayment Daté means (i) the date that is 30 days after therimt®©rder Entry Date
if the Final Order has not been entered by the Bgrtky Court prior to such datprpvided
howevey that such date shall be 45 days after the Int@ider Entry Date if entry of the Final
Order is delayed by any requirements as a resalh @videntiary hearing or similar hearing or
process associated with objections being madeetertkry of the Interim Order or the Final
Order) or (ii) such later date as approved by tequRed Lenders.

“Pre-Petition Debt’ means, collectively, the Indebtedness and anyadindaims (as
such term is defined in Section 101(5) of the Bapkry Code) of each Debtor outstanding and
unpaid on the date on the Petition Date, or sueh tiate on which such Person becomes a
Debtor by commencing a Case.

“Pre-Petition Letters of Credit” mean, collectively, the letters of credit issuedler the
Existing Credit Agreement prior to the Petition ®at

“Pre-Petition Payment means a payment (by way of adequate protectiatlarwise)
of principal or interest or otherwise on accounany (i) Pre-Petition Debt, (ii) “critical or
foreign vendor payments” or (iii) trade payables(uding, without limitation, in respect of
reclamation claims), or other pre-petition claingaiast any Debtor.

“Production Payments means with respect to any Person, all produgbayment
obligations and other similar obligations with respto coal and other natural resources of such
Person that are recorded as a liability or deferegenue on the financial statements of such
Person in accordance with GAAP.

“Properties’ means the facilities and properties currentlyosmerly owned, leased or
operated by the Borrower or any of its Subsidiaries

“Public Lender” has the meaning specified in Section 10.03(e).

“Qualified Cash’ means unrestricted cash or Cash EquivalentseoLtfan Parties that
are subject to the valid, enforceable and firshniy perfected security interest of the
Administrative Agent, and which cash and Cash Eajems are not subject to any other Lien or
claim, except to the extent that the holder of ahthe same has entered into an intercreditor
agreement with the Administrative Agent, in forndaubstance reasonably satisfactory to the
Administrative Agent (other than customary Liengights of setoff of the institution
maintaining such accounts permitted hereunderyswoigts capacity as a depositoprovided
that, for purposes of the amount of Qualified Ciasluded in the calculation of Borrowing
Base, such amount may be reduced, at the Admitin&rAgent’s option, by any obligations
owing to such institution and Borrowers shall pae/such information with respect to such
obligations as the Administrative Agent may froméito time request).

“Ratable Portion” or (other than in the expression “equally ancbdf”) “ratably”
means, with respect to any (i) Revolving Lendeg, percentage obtained by dividing (a) the
Revolving Credit Commitment of such Revolving Lentg (b) the aggregate Revolving Credit
Commitments of all Revolving Lenders (or, at amgdiafter the Termination Date, the
percentage obtained by dividing the aggregate andigtg principal balance of the Total
Revolving Credit Outstandings owing to such RevuvCredit Lender by the aggregate
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outstanding principal balance of the Total Revaiv@redit Outstandings owing to all Revolving
Lenders) or (ii) Term Lender, the percentage oletiny dividing (a) the principal amount of
such Term Lender’'s Loans by (b) the aggregate Teyams of all Term Lenders.

“Real Property’ shall mean, collectively, all right, title andt@rest (including any
leasehold estate) in and to any and all parcets ofterests in real property owned, leased or
operated by any Person, whether by lease, licengther means, together with, in each case, all
improvements, fixtures, easements, hereditameets)ifs and appurtenances relating thereto,
and including, with respect to the Loan Partielspaperty listed on Schedule 5.08(a) and
Schedule 5.08(b).

“Real Property Leasé& means any lease, license, letting, concessicypancy
agreement, sublease, easement or right of way ichvgluch Person is a party and is granted a
possessory interest in or a right to use or ocalipyr any portion of the Real Property
(including, without limitation, the right to extraminerals from any portion of Real Property not
owned in fee by such Person) and every amendmenbdification thereof including with
respect to the Loan Parties, without limitatiorg bases with respect to Real Property and other
property listed on Schedule 5.08(b) and any Conted@©bligation with respect to any of the
foregoing.

“Reclamationi’ means the reclamation and restoration of landemand any future,
current, abandoned or former mines, and of anyrd&hgironment affected by such mines, as
required pursuant to SMCRA, any other EnvironmebgaVl or any Environmental Permit.

“Register’ has the meaning specified in Section 12.06(c).

“Related Documents means the Separation Agreement, the Tax SeparAgjoeement
and the Liability Assumption Agreements.

“Related Obligations has the meaning specified in Section 10.10.

“Related Parties means, with respect to any Person, such Pergdfilmtes and such
Person’s and such Person’s Affiliates’ respectiamagers, administrators, trustees, members,
partners, directors, officers, employees, ageants] managers and advisors.

“Reorganization Plarf means a liquidation plan or plan of reorganizatio any or all of
the Cases of the Debtors.

“Reportable Event means any of the events set forth in Section 44 ERISA,
other than events for which the 30 day notice pkehias been waived.

“Request for Credit Extensiori means (a) with respect to a Borrowing, conversion
continuation of Revolving Credit Loans, a BorrowiNgtice and (b) with respect to an L/C
Credit Extension, a Letter of Credit Application.

“Required Lenders’ means, as of any date of determination, Lendeldiig (i) more
than 50% of the sum of (a) the Total Revolving @réditstandings (with the aggregate amount
of each Lender’s risk participation and funded ipgration in L/C Obligations being deemed
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“held” by such Lender for purposes of this defio) and (b) the aggregate unused Revolving
Commitments and (ii) more than 50% of the sum ptl{a Outstanding Amount of Term Loans
and (b) the aggregate unused Term Commitmentsjded in each case, that the unused
Commitment of, and the portion of the Total Outdiags held or deemed held by, any
Defaulting Lender shall be excluded for purposeshaking a determination of Required
Lenders.

“Required Revolving Lenders means at any time Lenders that would constitiuée t
Required Lenders without giving regard to claugeofithe definition thereof.

“Required Term Lenders’ means at any time Lenders that would constitinée t
Required Lenders without giving regard to clauyef(the definition thereof.

“Requirement of Law’ means as to any Person, the Organizational Dontsy# such
Person, and any law, treaty, rule or regulatiodeiermination of an arbitrator or a court or other
Governmental Authority, in each case applicablertbinding upon such Person or any of its
property or to which such Person or any of its propis subject.

“Reserves means, at any time of determination, (a) any iBlify Reserves and (b) such
other reserves as determined from time to timééréasonable discretion of the Administrative
Agent.

“Responsible Officet means the chief executive officer, presidentamy vice president
of the Borrower or, with respect to financial madtehe chief financial officer or treasurer of the
Borrower.

“Restricted Payment means any dividend or other distribution (whetimecash,
securities or other property) with respect to aapi@l Stock of the Borrower or any Subsidiary,
or any payment (whether in cash, securities orrgih@perty), including any sinking fund or
similar deposit, on account of the purchase, redempretirement, acquisition, cancellation or
termination of any such Capital Stock, or on act@firmny return of capital to the Borrower’s
stockholders, partners or members (or the equiv®erson thereof).

“Revolving Credit Borrowing” means a borrowing consisting of simultaneous
Revolving Credit Loans of the same Type and, incee of Eurocurrency Rate Loans, having
the same Interest Period made by each of the Riegdlenders pursuant trror! Reference
source not found.

“Revolving Credit Commitment” means, as to each Revolving Lender, its obligatm
(a) make Revolving Credit Loans to the Borrowerspiant toError! Reference source not
found. and (b) purchase patrticipations in L/C Obligatiansan aggregate principal amount at
any one time outstanding not to exceed the amairibgh under the caption “Revolving Credit
Commitment” opposite such Lender’'s name on Sche2lOli(a), or, as the case may be,
opposite such caption in the Assignment and Accegtaursuant to which such Lender
becomes a party hereto, as applicable, as suchrammay be adjusted from time to time in
accordance with this Agreement. The aggregate atajuhe Revolving Credit Commitments
as of the Closing Date is $125,000,000.
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“Revolving Credit Commitment Fe€ has the meaning specified in Section 2.10(a).
“Revolving Credit Facility” has the meaning specified in the introductoryesteent.

“Revolving Credit Facility Collateral” has the meaning specified in the Security
Agreement.

“Revolving Credit Facility Collateral Account” means the account established by, and
under the sole dominion and control of, the Adntraisve Agent maintained with the
Administrative Agent and designated as the “PaRietolving Credit Facility Collateral
Account”.

“Revolving Credit Facility Obligations” means all advances to, and debts, liabilities
and obligations of, any Loan Party arising under laman Document or otherwise with respect
to any Revolving Credit Loan, Revolving Credit Coitment or Letter of Credit, whether direct
or indirect (including those acquired by assumptiabsolute or contingent, due or to become
due, now existing or hereafter arising.

“Revolving Credit Loan” has the meaning specified in Section 2.01.

“Revolving Lender’ means, at any time, a Lender that has a Revol@ireglit
Commitment or Revolving Credit Loan at such time.

“Revolving Secured Partiesmeans , collectively, the Administrative Agent (he
extent of any Secured Revolving Obligations owimghie Administrative Agent), the Revolving
Lenders, each L/C Issuer (to the extent of any feecl/C Obligations owing to such L/C
Issuer), the Hedge Banks, the Cash Management Ban#iseach co-agent or sub-agent
appointed by the Administrative Agent from timetitoe pursuant to Section 10.08.

“S&P” means Standard & Poor’s Ratings Services, aidwisf The McGraw-Hill
Companies, Inc., and any successor thereto.

“SEC’ means the Securities and Exchange CommissicanyiGovernmental Authority
succeeding to any of its principal functions.

“Second Out Agent means Bank of America, N.A., in its capacity dsménistrative
agent under the Second Out Facility, or any succesiministrative agent.

“Second Out Facility means that certain Amended and Restated Supatpr&ecured
Debtor-in-Possession Credit Agreement, dated #seaflate hereof, among the Borrower, the
lenders party thereto from time to time, and theoBd Out Agent.

“Second Out Obligations means the “Obligations” as defined in the SecOnd
Facility.

“Second Out Secured Partiegameans the “Secured Parties” as defined in the®skc
Out Facility.
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“Secured Agreementmeans any Secured Cash Management Agreementaresie
Hedge Agreement.

“Secured Cash Management Agreemehineans (i) any Cash Management Agreement
that is entered into by and between the Borrowdraary Cash Management Bank to the extent
designated as such by the Borrower and such Casadéaent Bank in writing to the
Administrative Agent from time to time in accordansith Section 12.16 and (ii) each Existing
Secured Agreement listed on Schedule 1.01(b) &&xsting Secured Cash Management
Agreement”

“Secured Hedge Agreemefitmeans any Swap Contract permitted under Artidleaf is
entered into by and between the Borrower and ardgel®ank to the extent designated as such
by the Borrower and such Hedge Bank in writingn® Administrative Agent from time to time
in accordance with Section 12.16 and (ii) eachtihgsSecured Agreement listed on Schedule
1.01(b) as an “Existing Secured Hedge Agreement”.

“Secured Partie$ means, collectively, the Revolving Secured Paréied the Term
Secured Parties and any other Persons the Obhgabwwing to which are or are purported to be
secured by the Collateral under the terms of th&atéoal Documents, and each co-agent or sub-
agent appointed by the Administrative Agent fromdito time pursuant to Section 10.08.

“Secured Revolving Obligations means, collectively with respect to each Loantyar
all Revolving Credit Facility Obligations and aleRted Obligations.

“Secured Term Obligation$ means, collectively with respect to each Loanyall
Term Facility Obligations.

“Securities Account has the meaning specified in the UCC.

“Security Agreement means that certain Debtor-in-Possession PleddeSaaurity and
Intercreditor Agreement dated as of the date hebgoAnd among the Administrative Agent and
each of the Grantors party thereto, substantialthe form of Exhibit H, as amended, restated,
supplemented or otherwise modified from time toetim

“Separation Agreement means the Separation Agreement, Plan of Reorgaorzand
Distribution, dated as of October 22, 2007, betwieeabody and the Borrower.

“Similar Business means coal production, coal mining, coal gastfaa coal
liquifaction, other BTU conversions, coal brokericgal transportation, mine development, coal
supply contract restructurings, ash disposal, enmrental remediation, Reclamation, coal and
coal bed methane exploration, production, marketir@gsportation and distribution and other
related businesses, and activities of the Borramerits Subsidiaries as of the date hereof and
any business or activity that is reasonably sinii@reto or a reasonable extension, development
or expansion thereof or ancillary thereto.

“Single Class Defaultmeans an Event of Default resulting from a faltw perform the
covenants set forth in Section 6.02(1l), as to whighapplicable Class of Lenders is the
Revolving Lenders.

36

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 44 of 166

“SMCRA” means the Surface Mining Control and Reclama#iohof 1977, 30 U.S.C.
881201 et seq., as amended.

“Subsidiary” of a Person means a corporation, partnershipt ya@nture, limited liability
company or other business entity of which a majaftthe shares of securities or other interests
having ordinary voting power for the election ofetitors or other governing body (other than
securities or interests having such power onlydagon of the happening of a contingency) are
at the time beneficially owned, directly, or inditly through one or more intermediaries, or
both, by such Person. Unless otherwise speciikdeferences herein to &tibsidiary” or to
“Subsidiaries’ shall refer to a Subsidiary or Subsidiaries & Borrower.

“Subsidiary Guarantor” has the meaning specified in the introductoryagaaph hereto.

“Subsidiary Guarantor Obligations” mean, with respect to any Subsidiary Guarantor,
the collective reference to (i) the Obligations &indall obligations and liabilities of such
Subsidiary Guarantor which may arise under or imeation with this Agreement or any other
Loan Document to which such Subsidiary Guarantarparty, in each case whether on account
of guarantee obligations, reimbursement obligatiteess, indemnities, costs, expenses or
otherwise (including, without limitation, all feesd disbursements of counsel to the
Administrative Agent and counsel to the Lenders #na required to be paid by such Subsidiary
Guarantor pursuant to the terms of this Agreemeanyg other Loan Document).

“Supermajority Revolving Lenders’ means, as of any date of determination, Lenders
holding more than 75% of the sum of the Total Rewg Credit Outstandings (with the
aggregate amount of each Lender’s risk participagiod funded participation in L/C Obligations
being deemed “held” by such Lender for purposeasisfdefinition) and the aggregate unused
Revolving Commitmentgrovidedthat the unused Commitment of, and the portiothefTotal
Outstandings held or deemed held by, any Defaultergder shall be excluded for purposes of
making a determination of Supermajority Revolvirgnters.

“Superpriority Claim ” means a claim against any Debtor in any of theeSavhich is
an administrative expense claim having priorityroaey and all administrative expenses,
diminution claims and all other claims against Brebtors, now existing or hereafter arising, of
any kind whatsoever, including, without limitaticall administrative expenses of the kind
specified in sections 503(b) and 507(b) of the Baptcy Code, and over any and all
administrative expenses or other claims arisingeusdctions 105, 326, 328, 330, 331, 365,
503(b), 506(c) (subject only to and effective ugoitry of the Final Order), 507(a), 507(b), 726,
1113 or 1114 of the Bankruptcy Code.

“Swap Contract’ means any and all rate swap transactions, basips credit
derivative transactions, forward rate transactiecospymodity swaps, commaodity options,
forward commodity contracts, equity or equity indexaps or options, bond or bond price or
bond index swaps or options or forward bond or fodhbond price or forward bond index
transactions, interest rate options, forward fareagchange transactions, cap transactions, floor
transactions, collar transactions, currency swapstictions, cross-currency rate swap
transactions, currency options, spot contractangrother similar transactions or any
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combination of any of the foregoing (including asptions to enter into any of the foregoing),
whether or not any such transaction is governedrisgbject to any master agreement.

“Swap Termination Valu€’ means, in respect of any one or more Swap Castratter
taking into account the effect of any valid nettagreement relating to such Swap Contracts, (a)
for any date on or after the date such Swap Castreo/e been closed out and termination
value(s) determined in accordance therewith, seichihation value(s), and (b) for any date
prior to the date referenced in clause (a), theuamt{s) determined as the mark-to-market
value(s) for such Swap Contracts, as determineeidoagon one or more mid-market or other
readily available quotations provided by any re¢pegth dealer in such Swap Contracts (which
may include a Lender or any Affiliate of a Lender).

“Syndication Agent means Barclays Bank PLC, as syndication agenéutite Loan
Documents.

“Tangible Assets means at any date, with respect to any Persgmh¢asum of all
amounts that would, in accordance with GAAP, bdah opposite the caption “total assets”
(or any like caption) on a consolidated balancesb&such Person at such datmus(b) the
sum of all amounts that would, in accordance wikAB, be set forth opposite the captions
“goodwill” or other intangible categories (or ankd caption) on a consolidated balance sheet of
such Person on such date.

“Tax Separation Agreement means that Tax Separation Agreement, dated as of
October 22, 2007, between Peabody and the Borrower.

“Taxes means all present or future taxes, levies, impatities, deductions,
withholdings, assessments, fees or other chargessed by any Governmental Authority,
including any interest, additions to tax or pemalapplicable thereto.

“Term Borrowing” means a borrowing consisting of simultaneous Tkoans of the
same Type and, in the case of Eurocurrency Rated,¢wving the same Interest Period made
by each of the Lenders pursuant to Section 2.01(b).

“Term Commitment” means, as to each Term Lender, the obligatianake Term
Loans to the Borrower pursuant to Section 2.0X{liheé amount set forth under the caption
“Term Commitment” opposite such Lender’s name oheBlale 2.01(b), or, as the case may be,
opposite such caption in the Assignment and Accegtaursuant to which such Lender
becomes a party hereto, as applicable, as suchrammay be adjusted from time to time in
accordance with this Agreement. As of the Clo$dage, the aggregate amount of the Term
Commitments is $375,000,000.

“Term Commitment Fe€ has the meaning specified in Section 2.10(b).
“Term Facility” has the meaning specified in the introductoryesteent.

“Term Facility Collateral” has the meaning specified in the Security Agregme
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“Term Cash Collateral Account means the account established by, and undemike s
dominion and control of, the Administrative Agenaimtained with the Administrative Agent
and designated as the “Patriot Term Cash Collafaebunt”.

“Term Facility Obligations” means all advances to, and debts, liabilities @pldyations
of, any Loan Party arising under any Loan Docunoerdtherwise with respect to any Term
Loan or Term Commitment, whether direct or indir@atluding those acquired by assumption),
absolute or contingent, due or to become due, nostieg or hereafter arising.

“Term Lender” means, at any time, a Lender with an outstandiegn Loan or a Term
Commitment at such time.

“Term Loan” has the meaning specified in Section 2.01(b).

“Term Secured Partie$ means, collectively, the Administrative Agent {te extent of
any Term Facility Obligations owing to the Admimeive Agent), the Term Lenders, and each
co-agent or sub-agent appointed by the Adminiseatigent from time to time pursuant to
Section 10.08.

“Termination Date” means the earliest of (i) the Maturity Date, {he date of
termination of the Commitments pursuant to Secid@®, (iii) the date of termination of the
Commitment of each Lender and of the obligatiothefL/C Issuers to make L/C Credit
Extensions pursuant to Section 9.02, (iv) the Bneyaat Date, (v) the Consummation Date and
(vi) the date of dismissal of the Cases by the Bapticy Court.

“Threshold Amount” means $10,000,000.

“Total L/C Obligations” means the aggregate Outstanding Amount of all L/C
Obligations.

“Total Outstandings’ means the aggregate Outstanding Amount of aliileoans,
Revolving Credit Loans and L/C Obligations.

“Total Revolving Credit Outstandings’ means the aggregate Outstanding Amount of
all Revolving Credit Loans and L/C Obligations.

“Total L/C Obligations” means the aggregate Outstanding Amount of all L/C
Obligations.

“Transaction” means, collectively, the entering into by the hdzarties of the Loan
Documents to which they are a party and the paywiethie fees and expenses incurred in
connection with the consummation of the foregoing.

“Type” means, with respect to any Loan, its charactex Base Rate Loan or a
Eurocurrency Rate Loan.

“UCC” means the Uniform Commercial Code as in effe¢hm State of New York;
provided that if perfection or the effect of perfectionran-perfection or the priority of any
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security interest in any Collateral is governedhmsy Uniform Commercial Code as in effect in a
jurisdiction other than the State of New YorkJCC” means the Uniform Commercial Code as
in effect from time to time in such other jurisdact for purposes of the provisions hereof
relating to such perfection, effect of perfectiamon-perfection or priority.

“Unfunded Pension Liability” means the excess of a Pension Plan’s accruedibene
liabilities under Section 4001(a)(16) of ERISA, otee current value of that Pension Plan’s
assets, determined in accordance with the actussgimptions used for funding the Pension
Plan pursuant to Section 412 of the Code for thmiegble plan year.

“United States and “U.S” mean the United States of America.
“Unreimbursed Amount” has the meaning specified in Section 2.04(d)(i).

“Unrestricted Cash’ means cash or Cash Equivalents of the Borrowangrof its
Subsidiaries that would not appear as “restricteda consolidated balance sheet of the
Borrower and its Subsidiaries.

“U.S. Loan Party’ means any Loan Party that is organized undelaivs of one of the
states of the United States of America and thabtsa CFC.

Section 1.02. Other Interpretive Provisions.With reference to this Agreement and
each other Loan Document, unless otherwise spddifgeein or in such other Loan Document:

(@  The definitions of terms herein shall apply equédlyhe singular and
plural forms of the terms defined. Whenever thetext may require, any pronoun shall include
the corresponding masculine, feminine and neutengo The wordsihclude,” “includes’ and
“including” shall be deemed to be followed by the phrasgHout limitation. ” The word
“will” shall be construed to have the same meaning tect as the wordshall.” Unless the
context requires otherwise, (i) any definition ofreference to any agreement, instrument or
other document (including any Organization Documnehall be construed as referring to such
agreement, instrument or other document as frora tortime amended, supplemented or
otherwise modified (subject to any restrictionssach amendments, supplements or
modifications set forth herein or in any other La2mcument), (ii) any reference herein to any
Person shall be construed to include such Persoicessors and assigns, (iii) the words
“herein,” * hereof’ and “hereunder,” and words of similar import when used in any Loan
Document, shall be construed to refer to such Lacument in its entirety and not to any
particular provision thereof, (iv) all referencesa Loan Document to Articles, Sections,
Preliminary Statements, Exhibits and Scheduled beatonstrued to refer to Articles and
Sections of, and Preliminary Statements, Exhibits &chedules to, the Loan Document in
which such references appear, (v) any referenaaydaw shall include all statutory and
regulatory provisions consolidating, amending, @&eplg or interpreting such law and any
reference to any law or regulation shall, unles&tise specified, refer to such law or
regulation as amended, modified or supplemented fnme to time, and (vi) the wordgasset
and ‘property” shall be construed to have the same meaning fi@ct end to refer to any and
all tangible and intangible assets and properitesiding cash, securities, accounts and contract
rights.
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(b) In the computation of periods of time from a specifdate to a later
specified date, the wordrom” means from and including;” the words to” and “until” each
mean to but excluding;” and the word through” means to and including.”

(c) Section headings herein and in the other Loan Decaisrare included for
convenience of reference only and shall not atteetinterpretation of this Agreement or any
other Loan Document.

Section 1.03. Accounting Terms.(a) Generally All accounting terms not
specifically or completely defined herein shalldmastrued in conformity with, and all financial
data (including financial ratios and other finahciaculations) required to be submitted
pursuant to this Agreement shall be prepared ifiocomty with, GAAP applied on a consistent
basis, as in effect from time to time, applied imanner consistent with that used in preparing
the Audited Financial Statemenéxceptas otherwise specifically prescribed herein.

(b) Changes in GAAP If at any time any Accounting Change or any othe
change as permitted by Section 7.15 would affecttimputation of any financial ratio or
requirement set forth in any Loan Document, andeeithe Borrower or the Required Lenders
shall so request, the Administrative Agent andBberower shall negotiate in good faith to
amend such ratio or requirement to preserve tiggnaliintent thereof in light of such
Accounting Change as if such Accounting Changeniloa®een madeggrovided that until so
amended, all financial covenants, standards, antsta this Agreement shall continue to be
calculated or construed as if such Accounting Chdrayl not occurred.

Section 1.04. Times of Day. Unless otherwise specified, all references herein t
times of day shall be references to Eastern tiraglight or standard, as applicable).

Section 1.05. Letter of Credit Amounts.Unless otherwise specified herein, the
amount of a Letter of Credit at any time shall kemed to be the stated amount of such Letter
of Credit in effect at such tim@rovided however that with respect to any Letter of Credit that,
by its terms or the terms of any Issuer Documdated thereto, provides for one or more
automatic increases in the stated amount thete®famount of such Letter of Credit shall be
deemed to be the maximum stated amount of suchrlatCredit after giving effect to all such
increases, whether or not such maximum stated anmimeffect at such time.

Section 1.06. Reserves.When any Reserve is to be established or a changeyi
amount, percentage, reserve, eligibility critemather item in the definitions of the terms
“Borrowing Base” and “Eligible Receivables” is te betermined in each case in the
Administrative Agent’s “reasonable discretion”, BuReserve shall be implemented or such
change shall become effective on the Business Dayediately following delivery of a written
notice thereof to the Borrower, or immediately,heiat prior written notice, if such change is a
result of a mathematical calculation and duringdbetinuance of a Default.

ARTICLE 2
THE COMMITMENTS AND CREDIT EXTENSIONS

Section 2.01. The Loans. (&) Revolving Credit Loans Subject to the terms and
conditions set forth herein and in the Orders, deolving Lender severally agrees to make
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loans (each such loan, Révolving Credit Loan”) to the Borrower from time to time, on any
Business Day during the Availability Period, inaggregate principal amount not to exceed at
any time outstanding the amount of such LenderigwRéng Credit Commitmentprovided
however that after giving effect to any Revolving CreBarrowing, (i) the Total Revolving
Credit Outstandings shall not exceed the MaximuwoReng Credit and (ii) the aggregate
Outstanding Amount of the Revolving Credit Loansny Revolving Lendeplussuch
Lender’'s Applicable Percentage of the OutstandingpAnt of all L/C Obligations shall not
exceed such Lender’s Revolving Credit CommitmeWithin the limits of each Lender’s
Revolving Credit Commitment, and subject to theeotlerms and conditions hereof and in the
Orders, the Borrower may borrow under tarsor! Reference source not found, prepay under
Section 2.06, and reborrow under thisor! Reference source not found. Revolving Credit
Loans may be Base Rate Loans or Eurocurrency Reted, as further provided herein. In no
event shall the Total Revolving Credit Outstandiplysthe Term Loans exceed the amount
authorized by the Bankruptcy Court in the Orders.

(b) Term Loans Subiject to the terms and conditions set fortieineand in
the Orders, each Term Lender severally agrees ke iloans (each such loan, Befrm Loan”)
to the Borrower from time to time, on any BusinBsg on or after the Closing Date and prior to
the date that is two Business Days following theaFOrder Entry Date in two draws, in an
aggregate principal amount not to exceed the amafusuich Lender’s Term Commitment. For
the avoidance of doubt, any unused Term Commitrredrdl terminate on the earlier of (i) the
second Term Borrowing hereunder and (ii) the daaéis two Business Days following the
Final Order Entry Date (or if earlier, the TermioatDate). The Term Borrowing shall be in an
aggregate amount of $100,000,000 or an integralipheslof $50,000,000 in excess thereof and
shall consist of Term Loans of the same Type madihe same day by the Term Lenders
ratably according to their respective Term Committagorovided that (x) the First Term
Borrowing shall be in the amount authorized byBaakruptcy Court in the Interim Order but in
no event more than $250,000,000 and (y) the se€end Borrowing shall be in an amount
equal to the difference between (i) the lesseAdtiie full amount authorized by the Bankruptcy
Court in the Final Order and (B) the aggregate arhotiTerm Commitments and (ii) the
amount of the first Term Borrowing. Term Loanspaiel or repaid may not be reborrowed.
Term Loans may be Base Rate Loans or Eurocurreaty Bbans, as further provided herein.

Section 2.02. Borrowings, Conversions and Continuations of Loarfa) Each
Borrowing, each conversion of Loans from one Typ#he other, and each continuation of
Eurocurrency Rate Loans shall be made upon theoerrs irrevocable notice to the
Administrative Agent, which may be given by telepgo Each such notice must be received by
the Administrative Agent not later than 11:00 a(ih.three Business Days prior to the requested
date of any Borrowing of, conversion to or contitioia of Eurocurrency Rate Loans or of any
conversion of Eurocurrency Rate Loans, and (ii) Basiness Day prior to the requested date of
any Borrowing of Base Rate Loammspvided however that if the Borrower wishes to request
Eurocurrency Rate Loans having an Interest Pettloerdhan one, two, three, or six months, the
applicable notice must be received by the Admiatste Agent not later than 11:00 a.m. four
Business Days prior to the requested date of swctoting, conversion or continuation of
Eurocurrency Rate Loans, whereupon the Adminiseadigent shall give prompt notice to the
Lenders of such request and determine whetheetiested Interest Period is acceptable to all
of them. Not later than 11:00 a.m., three Busihsgs before the requested date of such

42

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 50 of 166

Borrowing, conversion or continuation of EurocugmiRate Loans, the Administrative Agent
shall notify the Borrower (which notice may be lelephone) whether or not the requested
Interest Period has been consented to by all thedrs. Each telephonic notice by the
Borrower pursuant to this Section 2.02Section hPE(ror! Reference source not found.

must be confirmed promptly by delivery to the Admsirative Agent of a written Borrowing
Notice or Notice of Conversion or Continuation agplicable, appropriately completed and
signed by a Responsible Officer of the BorroweraclcBorrowing of, conversion to or
continuation of Eurocurrency Rate Loans shall ba principal amount of $1,000,000 or a whole
multiple of $500,000 in excess thereof. Excepprasvided in Sections 2.04(d), each Borrowing
of or conversion to Base Rate Loans shall be irirecipal amount of $500,000 or a whole
multiple of $100,000 in excess thereof. Each Beimng Notice (whether telephonic or written)
shall specify (i) whether the Borrower is requegt@nRevolving Credit Borrowing, a Term
Borrowing, (ii) the requested date of the Borrowiognversion or continuation, as the case may
be (which shall be a Business Day), (iii) the pipat amount of Loans to be borrowed, (iv) the
Type of Loans to be borrowed and (v) the duratibthe Interest Period with respect thereto, if
applicable. Each Notice of Continuation or Convangiwhether telephonic or written) shall
specify (i) whether the Borrower is requesting avarsion of Revolving Credit Loans from one
Type to the other, a conversion of Term Loans foora Type to the other, a continuation of
Revolving Credit Loans that are Eurocurrency Ratarls, or a continuation of Term Loans that
are Eurocurrency Rate Loans, and (ii) specifyinytf® amount and Type of Loan being
converted or continued, (B) in the case of a casivarto or a continuation of Eurocurrency Rate
Loans, the applicable Interest Period and (C) éenctlise of a conversion, the date of such
conversion. If the Borrower fails to specify a Bypf Loan in a Borrowing Notice or if the
Borrower fails to give a timely Notice of Convenrsior Continuation with respect to
Eurocurrency Rate Loans, then the applicable Reawpl€redit Loans or Term Loans shall be
made as, or converted to, Base Rate Loans. Anyauwtomatic conversion to Base Rate Loans
shall be effective as of the last day of the IrgeReriod then in effect with respect to the
applicable Eurocurrency Rate Loans. If the Bornokeguests a Borrowing of, conversion to, or
continuation of Eurocurrency Rate Loans in any dBatrowing Notice, but fails to specify an
Interest Period, it will be deemed to have spegiéia Interest Period of one month.

(b) Following receipt of a Borrowing Notice, the Adnsirative Agent shall
promptly notify each Appropriate Lender of the amibof its Applicable Percentage under the
applicable Loan, and if no timely notice of a carsven or continuation is provided by the
Borrower, the Administrative Agent shall notify @asuch Lender of the details of any automatic
conversion to Base Rate Loans described in theedneg subsection. In the case of any
Borrowing, each Lender shall make the amount dfdsn available to the Administrative Agent
in immediately available funds at the Administratikgent’s Office not later than 1:00 p.m. on
the Business Day specified in the applicable BomgviNotice. Upon satisfaction of the
applicable conditions set forth in Section 4.02@hsuch Borrowing is the initial Credit
Extension, Section 4.01), the Administrative Agemdll make all funds so received available to
the Borrower in like funds as received by the Adstmative Agent either by (i) crediting the
account of the Borrower on the books of the Adntiaissze Agent with the amount of such funds
or (i) wire transfer of such funds, in each casadcordance with instructions provided to (and
reasonably acceptable to) the Administrative Adsnthe Borrowerprovided however that if,
on the date a Borrowing Notice with respect to adReng Credit Borrowing is given by the
Borrower, there are L/C Advances outstanding, therproceeds of such Revolving Credit
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Borrowing, first, shall be applied to the paymantull of any Unreimbursed Amounts in respect
thereof, and second, shall be made available t8thewer as provided above.

(© Unless the Lenders are compensated for any lossks Gection 3.05, a
Eurocurrency Rate Loan may be continued or condentdy on the last day of an Interest Period
for such Eurocurrency Rate Loan. During the eristeof a Default, no Loans may be
requested as, converted to or continued as EumuyRate Loans if the Required Lenders or
the Administrative Agent so notify the Borrower.

(d)  The Administrative Agent shall promptly notify tBe®rrower and the
Lenders of the interest rate applicable to anyréstePeriod for Eurocurrency Rate Loans upon
determination of such interest rate. At any tilma& Base Rate Loans are outstanding, the
Administrative Agent shall notify the Borrower atiee Lenders of any change in the
Administrative Agent’s “prime rate” used in detemmg the Base Rate promptly following the
public announcement of such change.

(e)  After giving effect to all Borrowings, all conveesis of Loans from one
Type to the other, and all continuations of Loasishe same Type, there shall not be more than
(x) five (5) Interest Periods in effect under thevBlving Credit Facility and (y) five (5) Interest
Periods in effect under the Term Facility.

Section 2.03. L/C Cash Collateral Account.

(@) Deposits in L/C Cash Collateral AccountOn any date on which the
Administrative Agent receives any payment from Bogrower to increase the L/C Cash
Collateral Deposit Amount, the Administrative Agehiall deposit in the L/C Cash Collateral
Account the amount of such payment;

(b)  Withdrawals from and Closing of L/C Cash Collatefaicount
Amounts on deposit in the L/C Cash Collateral Actahall be withdrawn and distributed as
follows:

0] on any date on which any L/C Issuer is to be reirsda by the
Borrower for any payment made by such L/C Issuéhn vaspect to a Letter of Credit, the
Administrative Agent shall, unless the Borrowerlshave so reimbursed such L/C
Issuer in cash in accordance with Section 2.04(dhdraw from the L/C Cash Collateral
Account an amount equal to the amount of such paymaed make such amount
available to such L/C Issuer;

(i) upon receipt of the Borrower’s written withdrawatjuest not later
than 1:00 p.m. on the requested withdrawal datecfwhall be a Business Day), the
Administrative Agent shall withdraw from the L/C €taCollateral Account the amount
requested by the Borrower and make such fundsadlaito the Borroweprovidedthat
after giving effect to the withdrawal of such amguhe Total Revolving Credit
Outstandings shall not exceed the Maximum Revol@redit; and

(i) upon the Termination Date and the expiration orce#ation of all
outstanding Letters of Credit (or cash collateedlan thereof pursuant to arrangements

44

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 52 of 166

reasonably satisfactory to the Administrative Agetite Administrative Agent (x) shall
withdraw from the L/C Cash Collateral Account tlygyeegate amount then on deposit
therein and apply such funds in accordance withi&e®.03; and (y) shall close the L/C
Cash Collateral Account.

(© Investment of L/C Cash Collateral Deposit Amouiithe Administrative
Agent shall, on behalf of the Borrower, invest € Cash Collateral Deposit Amount in Cash
Equivalents or such other investments as the Aditnative Agent and the Borrower shall agree
to from time to time. The return earned on the T&sh Collateral Deposit Amount will be
deposited by the Administrative Agent in the L/CsE@&ollateral Account. No Lender shall
have any obligation under or in respect of the ions of this Section 2.03(c).

Section 2.04. Letters of Credit (a) The Letter of Credit CommitmentSubject to
the terms and conditions set forth herein andenQiders, (A) each L/C Issuer agrees, in
reliance upon the agreements of the Revolving Lesnslet forth in this Section 2.04, (1) from
time to time on any Business Day during the pefioth the Closing Date until the Letter of
Credit Expiration Date, to issue Revolving Lettef<redit for the account of the Borrower or
any other Loan Party, and to amend or extend Rexphetters of Credit previously issued by it,
in accordance with Section 2.04(c), and (2) to halmawings under the Revolving Letters of
Credit; and (3) the Revolving Lenders severallyeago participate in Revolving Letters of
Credit issued for the account of the Borrower or ater Loan Party and any drawings
thereunderprovided that after giving effect to any L/C Credit Extemswith respect to any
Letter of Credit, (w) the L/C Obligations outstamgliwith respect to such Issuer shall not exceed
such L/C Issuer’s L/C Sublimit, (x) the aggregateoant of L/C Obligations shall not exceed the
L/C Sublimit of all L/C Issuers taken as a wholg, the Total Revolving Credit Outstandings
shall not exceed the Maximum Revolving Credit, &r)dhe Outstanding Amount of the
Revolving Credit Loans of any Revolving Lendglyssuch Lender’s Applicable Percentage of
the Outstanding Amount of all L/C Obligations shadk exceed such Lender’s Revolving Credit
Commitment. Each request by the Borrower or ahgrokoan Party for the issuance or
amendment of a Letter of Credit shall be deemdskta representation by the Borrower that (i)
the L/C Credit Extension so requested complies thighconditions set forth in the proviso to the
preceding sentence and (ii) such Letter of Creditnet extend, renew or replace any Pre-
Petition Letter of Credit. Within the foregoingnits, and subject to the terms and conditions
hereof, the Borrower’s ability to obtain Revolvihgtters of Credit shall be fully revolving, and
accordingly the Borrower may, during the foregogsgiod, obtain Revolving Letters of Credit
to replace Revolving Letters of Credit that havpieed or that have been drawn upon and
reimbursed.

(b) 0] No L/C Issuer shall issue any Letter of Craflit

(A)  subject to Section 2.04(c)(iii), the expiry datesath
requested Letter of Credit would occur more thaghtey months after the date of
issuance or last extension, unless the applical@ddsuer in its sole discretion
and, in the case of a Letter of Credit, the ReguRRevolving Lenders, have
approved such expiry date;
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(B) the expiry date of such requested Letter of Creditld
occur after the Letter of Credit Expiration Datalass the applicable L/C Issuer
in its sole discretion and all the Revolving Lergjdrave approved such expiry
date; or

(C)  such Letter of Credit would extend, renew or replany
Pre-Petition Letter of Credit.

(i) No L/C Issuer shall be under any obligation to ésany Letter of
Credit if:

(A) any order, judgment or decree of any Governmental
Authority or arbitrator shall by its terms purptstenjoin or restrain such L/C
Issuer from issuing such Letter of Credit, or amyapplicable to such L/C
Issuer or any request or directive (whether ormanting the force of law) from
any Governmental Authority with jurisdiction overch L/C Issuer shall prohibit,
or request that such L/C Issuer refrain from, #saiance of letters of credit
generally or such Letter of Credit in particularstiall impose upon such L/C
Issuer with respect to such Letter of Credit arsgrietion, reserve or capital
requirement (for which such L/C Issuer is not otvise compensated hereunder)
not in effect on the Closing Date, or shall impapen such L/C Issuer any
unreimbursed loss, cost or expense which was ngdicaple on the Closing Date
and which such L/C Issuer in good faith deems radtar it;

(B) the issuance of such Letter of Credit would violae or
more policies of such L/C Issuer;

(C) except as otherwise agreed by the Administrativendg
and such L/C Issuer, such Letter of Credit is inrgtal stated amount less than
$250,000;

(D)  such Letter of Credit is to be denominated in aenoy
other than Dollars;

(E)  subject to Section 2.04(c)(iv), such Letter of Gred
contains any provisions for automatic reinstatenoéihe stated amount after any
drawing thereunder; or

(F)  adefault of any Revolving Lender’s obligationguad
under Section 2.04(d) exists or any Revolving Lenslat such time a Defaulting
Lender hereunder, unless the applicable L/C Issagentered into satisfactory
arrangements with the Borrower or such Lenderitnieate such L/C Issuer’'s
risk with respect to such Lender.

(i)  No L/C Issuer shall be under any obligation to athany Letter of
Credit if (A) such L/C Issuer would not have anyigétion at such time to issue such
Letter of Credit in its amended form under the tehmareof, or (B) the beneficiary of
such Letter of Credit does not accept the propaseehdment to such Letter of Credit.
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(iv)  Each L/C Issuer shall act on behalf of the Lendetis respect to
any Letters of Credit issued by it and the documestsociated therewith, and each L/C
Issuer shall have all of the benefits and immusi{jid) provided to the Administrative
Agent inError! Reference source not found.with respect to any acts taken or
omissions suffered by such L/C Issuer in conneatitth Letters of Credit issued by it or
proposed to be issued by it and Issuer Documentaip&g to such Letters of Credit as
fully as if the term Administrative Agent” as used irError! Reference source not
found. included such L/C Issuer with respect to such actamissions, and (B) as
additionally provided herein with respect to suc¢@ lssuer.

(v) No L/C Issuer shall be required to issue documgrdaaftrade”
Letters of Credit (as opposed to “standby” Lett#r€redit).

(c) Procedures for Issuance and Amendment of LetteCseaufit; Auto-
Extension Letters of Credit (i) Each Letter of Credit shall be issued or adesl, as the case
may be, upon the request of the Borrower delivésezh L/C Issuer (with a copy to the
Administrative Agent) in the form of a Letter ofé&tlit Application, appropriately completed and
signed by a Responsible Officer of the BorrowernctSLetter of Credit Application must be
received by such L/C Issuer and the Administrafigent not later than 11:00 a.m. at least four
Business Days (or such later date and time as dmeifistrative Agent and such L/C Issuer may
agree in a particular instance in their sole dismng prior to the proposed issuance date or date
of amendment, as the case may be. In the caseeqliast for an initial issuance of a Letter of
Credit, such Letter of Credit Application shall sfe in form and detail reasonably satisfactory
to the applicable L/C Issuer: (A) the proposedasse date of the requested Letter of Credit
(which shall be a Business Day); (B) the amountetbie (C) the expiry date thereof; (D) the
name and address of the beneficiary thereof; (E)ddtuments to be presented by such
beneficiary in case of any drawing thereunder; t{f€) full text of any certificate to be presented
by such beneficiary in case of any drawing thereanaind (G) such other matters as the
applicable L/C Issuer may reasonably require. héndase of a request for an amendment of any
outstanding Letter of Credit, such Letter of Cre¥jiplication shall specify in form and detail
reasonably satisfactory to the applicable L/C Isqd¢ the Letter of Credit to be amended; (2)
the proposed date of amendment thereof (which bleadl Business Day); (3) the nature of the
proposed amendment; and (4) such other mattereaplicable L/C Issuer may reasonably
require. Additionally, the Borrower shall furnistthe applicable L/C Issuer and the
Administrative Agent such other documents and mfation pertaining to such requested Letter
of Credit issuance or amendment, including anyds®ocuments, as the L/C Issuer or the
Administrative Agent may reasonably require.

(i) Promptly after receipt of any Letter of Credit Ajggltion, the
applicable L/C Issuer will confirm with the Admimiative Agent (by telephone or in
writing) that the Administrative Agent has receiveedopy of such Letter of Credit
Application from the Borrower and, if not, such Li€Suer will provide the
Administrative Agent with a copy thereof. Unlesgls L/C Issuer has received written
notice from any Lender, the Administrative Agentaory Loan Party, at least one
Business Day prior to the requested date of issianamendment of the applicable
Letter of Credit, that one or more applicable ctinds contained in Article 4 shall not
then be satisfied, then, subject to the terms anditions hereof, the applicable L/C
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Issuer shall, on the requested date, issue a ladt@redit for the account of the
Borrower or enter into the applicable amendmenthasase may be, in each case in
accordance with the applicable L/C Issuer’s usndl@istomary business practices.
Immediately upon the issuance of each Letter oflifreach Revolving Lender shall be
deemed to, and hereby irrevocably and unconditipagirees to, purchase from the
applicable L/C Issuer a risk participation in slgtter of Credit in an amount equal to
the product of such Revolving Lender’'s Applicabtrdentagéimesthe amount of such
Letter of Credit.

(i) If the Borrower so requests in any applicable LretfeCredit
Application, an L/C Issuer may, in its sole andabt® discretion, agree to issue a Letter
of Credit that has automatic extension provisi@acl, an Auto-Extension Letter of
Credit”); provided that any such Auto-Extension Letter of Credit tpegrmit the
applicable L/C Issuer to prevent any such extenatdeast once in each twelve-month
period (commencing with the date of issuance ohdwetter of Credit) by giving prior
notice to the beneficiary thereof not later thatag (the Non-Extension Notice Dat¥)
in each such twelve-month period to be agreed apdime time such Letter of Credit is
issued. Unless otherwise directed by the applkchiT Issuer, the Borrower shall not
be required to make a specific request to the egiplie L/C Issuer for any such extension.
Once an Auto-Extension Letter of Credit has besuad, the Appropriate Lenders shall
be deemed to have authorized (but may not reqiieeapplicable L/C Issuer to permit
the extension of such Letter of Credit at any ttman expiry date not later than the
Letter of Credit Expiration Datgrovided however that the applicable L/C Issuer shall
not permit any such extension if (A) the L/C Isshas determined that it would not be
permitted, or would have no obligation at such tbméessue such Letter of Credit in its
revised form (as extended) under the terms helsofgason of the provisions of clause
(ii) or (iii) of Error! Reference source not found), or (B) it has received notice (which
may be by telephone or in writing) on or before dlag that is five Business Days before
the Non-Extension Notice Date from the AdminisiratAgent or the Borrower that one
or more of the applicable conditions specified @ct®n 4.02 is not then satisfied, and in
each such case directing the applicable L/C Issaeto permit such extension.

(iv)  If the Borrower so requests in any applicable LretfeCredit
Application, an L/C Issuer may, in its sole andabt® discretion, agree to issue a Letter
of Credit that permits the automatic reinstatenoérat! or a portion of the stated amount
thereof after any drawing thereunder (each,Amd-Reinstatement Letter of Credit’).
Unless otherwise directed by the applicable L/@édssthe Borrower shall not be
required to make a specific request to the appichiC Issuer to permit such
reinstatement. Once an Auto-Reinstatement Left€redit has been issued, except as
provided in the following sentence, the Appropriaéaders shall be deemed to have
authorized (but may not require) the applicable lg€uer to reinstate all or a portion of
the stated amount thereof in accordance with tbeigions of such Letter of Credit.
Notwithstanding the foregoing, if such Auto-Reirtetaent Letter of Credit permits the
applicable L/C Issuer to decline to reinstate ety portion of the stated amount
thereof after a drawing thereunder by giving nottsuch non-reinstatement within a
specified number of days after such drawing (fHerf-Reinstatement Deadlin®), the
applicable L/C Issuer shall not permit such reitesteent if it has received a notice
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(which may be by telephone or in writing) on ordrefthe day that is seven Business
Days before the Non-Reinstatement Deadline fromAthministrative Agent or the
Borrower that one or more of the applicable condsgispecified in Section 4.02 is not
then satisfied (treating such reinstatement as/@ndredit Extension for purposes of this
clause) and, in each case, directing the applidalildssuer not to permit such
reinstatement.

(v) Promptly after its delivery of any Letter of Creditany
amendment to a Letter of Credit to an advising baitk respect thereto or to the
beneficiary thereof, the applicable L/C Issuer &ifo deliver to the Borrower and the
Administrative Agent a true and complete copy aftsletter of Credit or amendment.

(d) Drawings and Reimbursements; Funding of Participagi (i) Upon
receipt from the beneficiary of any Letter of Cieafiany notice of a drawing under such Letter
of Credit, the applicable L/C Issuer shall notifig tBorrower and the Administrative Agent
thereof. The Borrower shall reimburse such L/@iésghrough the Administrative Agent in an
amount equal to the amount of such drawing on #te dn which the Borrower receives notice
of any payment by such L/C Issuer under a Letteéretit,providedthat the Borrower receives
notice by 1:00 p.m., New York City time on suchegjair on the next Business Day if notice is
not received by such time (each such date Honor Date”). If the Borrower fails to so
reimburse such L/C Issuer by the time set fortthenpreceding sentence, the applicable L/C
Issuer shall promptly notify the Administrative Ageof the Honor Date and the amount of the
unreimbursed drawing (thé&Jhreimbursed Amount”). The Administrative Agent shall, in the
case of a payment under a Letter of Credit, proynuitify each Revolving Lender thereof and
of the amount of such Revolving Lender’s ApplicaBkrcentage thereof. Any notice given by
such L/C Issuer or the Administrative Agent purduarthis Section 2.04(d)(i) may be given by
telephone if immediately confirmed in writingrovided that the lack of such an immediate
confirmation shall not affect the conclusivenessiading effect of such notice.

(i) Each Revolving Lender shall upon any notice purst@mBection
2.04(d)(i) make funds available to the AdministratAgent for the account of the
applicable L/C Issuer at the Administrative Ager@fice in an amount equal to its
Applicable Percentage of the Unreimbursed Amoumtater than 1:00 p.m. on the
Business Day specified in such notice by the Adstiative Agent, whereupon, subject
to the provisions of Section 2.04(d)(iii), each Bling Lender that so makes funds
available shall be deemed to have made a Basel Rateto the Borrower in such
amount. The Administrative Agent shall remit theds so received to the applicable
L/C Issuer.

(i) With respect to any Unreimbursed Amount for a paynumader a
Letter of Credit that is not fully refinanced byravolving Credit Borrowing of Base
Rate Loans because the conditions set forth ind@e4t02 cannot be satisfied or for any
other reason, the Borrower shall be deemed to imauered from the applicable L/C
Issuer an L/C Borrowing in the amount of the Unieimsed Amount that is not so
refinanced, which L/C Borrowing shall be due anggtde on demand (together with
interest) and shall bear interest at (A) the ragieable to Revolving Credit Loans that
are Base Rate Loans from the Honor Date to therdatdbursement is required pursuant
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to Section 2.04(d) (i) and (B) thereafter, the difRate. Each Revolving Lender’s
payment to the Administrative Agent for the accoointhe applicable L/C Issuer
pursuant to Section 2.04(d)(ii) shall be deemedrmEayt in respect of its participation in
such L/C Borrowing and shall constitute an L/C Adie& from such Lender in
satisfaction of its participation obligation undleis Section 2.04.

(iv)  Until each Revolving Lender funds its Revolving ditd_.oan or
L/C Advance pursuant to this Section 2.04(d) tenkmirse the applicable L/C Issuer for
any amount drawn under any Letter of Credit, irdene respect of such Lender’s
Applicable Percentage of such amount shall bewsédelthe account of the applicable
L/C Issuer.

(v) Each Revolving Lender’s obligation to make Revalv@redit
Loans or L/C Advances to reimburse the applicald Issuer for amounts drawn under
Revolving Letters of Credit, as contemplated bg ection 2.04(d), shall be absolute
and unconditional and shall not be affected by@rgumstance, including (A) any
setoff, counterclaim, recoupment, defense or atigat which such Lender may have
against such L/C Issuer, the Borrower or any ofre¥son for any reason whatsoever;
(B) the occurrence or continuance of a Default(@y any other occurrence, event or
condition, whether or not similar to any of thedgoing;provided howevey that each
Revolving Lender’s obligation to make Revolving ditd_oans pursuant to this Section
2.04(d) is subject to the conditions set forth @tt®n 4.02 (other than delivery by the
Borrower of a Borrowing Notice). No such makingaof L/C Advance shall relieve or
otherwise impair the obligation of the Borroweréimburse the applicable L/C Issuer
for the amount of any payment made by such L/Celsander any Letter of Credit,
together with interest as provided herein.

(vi) If any Revolving Lender fails to make availablelte
Administrative Agent for the account of the applileal/C Issuer any amount required to
be paid by such Lender pursuant to the foregoingigions of this Section 2.04(d) by the
time specified in Section 2.04(d)(ii), the L/C Issshall be entitled to recover from such
Lender (acting through the Administrative Agent),demand, such amount with interest
thereon for the period from the date such paynsergquired to the date on which such
payment is immediately available to the L/C Issatest rate per annum equal to the
Overnight Rate, plus any administrative, processingimilar fees customarily charged
by the L/C Issuer in connection with the foregointf.such Revolving Lender pays such
amount (with interest and fees as aforesaid), theuat so paid shall constitute such
Lender’s Revolving Credit Loan included in the x&et L/C Advance in respect of the
relevant L/C Borrowing, as the case may be. Aiftaate of the L/C Issuer submitted to
any Revolving Lender (through the Administrativeef) with respect to any amounts
owing under this Section 2.04(d)(vi) shall be coscle absent manifest error.

(vii)  Unless the Borrower shall have notified the Adntnaigve Agent
and the applicable L/C Issuer of its intent to feimse any drawing on a Letter of Credit
in cash on or before the Honor Date (and shall laateally made such reimbursement in
cash to the L/C Issuer on such date), the Borraaasligation to reimburse the L/C
Issuer with respect to such drawing shall be satldfy funds withdrawn by the
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Administrative Agent from the L/C Cash Collateratgdunt and transferred to the L/C
Issuer in accordance with Section 2.03(b)(i) (drelBorrower hereby irrevocably
authorizes and instructs the Administrative Agentnake such withdrawals and
transfers).

(e) Repayment of Participations(i) At any time after an L/C Issuer has
made a payment under any Letter of Credit and é@&wred from any Revolving Lender such
Lender’s L/C Advance in respect of such paymemtdacordance with Section 2.04(d), if the
Administrative Agent receives for the account @& thiC Issuer any payment in respect of the
related Unreimbursed Amount or interest thereorefiwr directly from the Borrower or
otherwise, including proceeds of cash collatergliad thereto by the Administrative Agent), the
Administrative Agent will distribute to such Lend&s Applicable Percentage thereof
(appropriately adjusted, in the case of interegtrmnts, to reflect the period of time during
which such Lender’s L/C Advance was outstandinghensame funds as those received by the
Administrative Agent.

(i) If any payment received by the Administrative Agemtthe
account of the applicable L/C Issuer pursuant iiSe 2.04(d) is required to be returned
under any of the circumstances described in Se&2ddb (including pursuant to any
settlement entered into by the L/C Issuer in isedition), each Revolving Lender shall
pay to the Administrative Agent for the accountlod L/C Issuer its Applicable
Percentage thereof on demand of the Administraiyent,plusinterest thereon from the
date of such demand to the date such amount is\egtdy such Lender, at a rate per
annum equal to the applicable Overnight Rate friome to time in effect. The
obligations of the Revolving Lenders under thisiskashall survive the payment in full
of the Obligations and the termination of this Agreent.

() Obligations Absolute The obligation of the Borrower to reimburse the
applicable L/C Issuer for each drawing under eagttelr of Credit and to repay each
Unreimbursed Amount shall be absolute, unconditiand irrevocable, and shall be paid strictly
in accordance with the terms of this Agreement uatleircumstances, including the following:

(1) any lack of validity or enforceability of such Lettof Credit, this
Agreement, or any other Loan Document;

(i) the existence of any claim, counterclaim, setcgfedse or other
right that the Borrower or any Subsidiary may hatany time against any beneficiary or
any transferee of such Letter of Credit (or anysBeifor whom any such beneficiary or
any such transferee may be acting), the applidalildssuer or any Lender, whether in
connection with this Agreement, the transactiong@mplated hereby or by such Letter
of Credit or any agreement or instrument relatheyeto, or any unrelated transaction;

(i)  any draft, demand, certificate or other documease@nted under
such Letter of Credit proving to be forged, frawhi| invalid or insufficient in any
respect or any statement therein being untrueamcurate in any respect; or any loss or
delay in the transmission or otherwise of any doentmequired in order to make a
drawing under such Letter of Credit, except togktent caused by the applicable L/C
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Issuer’s gross negligence or willful misconductiatermined by a court of competent
jurisdiction in a final, non-appealable judgment;

(iv)  any payment by the applicable L/C Issuer under $ustter of
Credit against presentation of a draft or certibdhat does not strictly comply with the
terms of such Letter of Credit, so long as the IS€lier shall have determined in the
absence of gross negligence or willful miscondincgood faith and in accordance with
the standard of care specified in the Uniform ComumaéCode of the State of New York,
that the documents (including each draft) delivareder such Letter of Credit in
connection with such presentment appear on the# @ be in conformity with such
Letter of Credit;

(v) any payment made by the applicable L/C Issuer uswlen Letter
of Credit to any Person purporting to be a trustdeankruptcy, debtor-in-possession,
assignee for the benefit of creditors, liquidateceiver or other representative of or
successor to any beneficiary or any transfereedi setter of Credit, including any
arising in connection with any proceeding under Beptor Relief Law; or

(vi)  any other action taken or omitted to be taken leyabplicable L/C
Issuer under or in connection with any Letter oédit or the related drafts or documents,
whether or not similar to any of the foregoing,ttimaght, but for this Section 2.04(qg),
constitute a legal or equitable discharge of the®wer’s obligations hereunder.

The Borrower shall promptly examine a copy of ebetter of Credit and each
amendment thereto that is delivered to it andhédvent of any claim of noncompliance with
the Borrower’s instructions or other irregularitlye Borrower will promptly notify the
applicable L/C Issuer. The Borrower shall be cosidlely deemed to have waived any such
claim against the L/C Issuer and its correspondemniesss such notice is given as aforesaid.

(9) Role of L/C Issuer Each Lender and the Borrower agree that, inrgpyi
any drawing under a Letter of Credit, the appliedbIC Issuer shall not have any responsibility
to obtain any document (other than any sight dcaftiificates and documents expressly required
by the Letter of Credit) or to ascertain or inquaseto the validity or accuracy of any such
document or the authority of the Person executmdetivering any such document. None of
the L/C Issuers, the Administrative Agent, anyhdit respective Related Parties nor any
correspondent, participant or assignee of the E&0Ddrs shall be liable to any Lender for (i) any
action taken or omitted in connection herewithhat request or with the approval of the Lenders,
the Required Lenders or the Required Revolving kesicas applicable; (i) any action taken or
omitted in the absence of gross negligence orwlittfisconduct; or (iii) the due execution,
effectiveness, validity or enforceability of anyodionent or instrument related to any Letter of
Credit or Issuer Document. The Borrower herebymes all risks of the acts or omissions of
any beneficiary or transferee with respect to #s af any Letter of Credigrovided howevey
that this assumption is not intended to, and stwll preclude the Borrower’s pursuing such
rights and remedies as it may have against thefiberg or transferee at law or under any other
agreement. Notwithstanding anything to the cogitherein the Borrower may have a claim
against the applicable L/C Issuer, and the appkcbiC Issuer may be liable to the Borrower, to
the extent, but only to the extent, of any dirastppposed to consequential or exemplary,
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damages suffered by the Borrower which the Borrqweves were caused by the applicable
L/C Issuer’s willful misconduct or gross negligerasedetermined by a court of competent
jurisdiction in a final, non-appealable judgmerit furtherance and not in limitation of the
foregoing, the applicable L/C Issuer may accepuduents that appear on their face to be in
order, without responsibility for further investiga, regardless of any notice or information to
the contrary, and the applicable L/C Issuer shatllhe responsible for the validity or sufficiency
of any instrument transferring or assigning or jputipg to transfer or assign a Letter of Credit
or the rights or benefits thereunder or proceedretsf, in whole or in part, which may prove to
be invalid or ineffective for any reason.

(h) Cash Collateral (i) Upon the request of the Administrative Age) if,
as of the Letter of Credit Expiration Date or trermination Date, any L/C Obligation for any
reason remains outstanding or (B) if an Event daDk has occurred and is continuing, the
Borrower shall, in each case, immediately Cashabaialize the then Outstanding Amount of
such L/C Obligation.

(i) Sections 2.04 and 9.02(a)(iii) set forth certaidiadnal
requirements to deliver cash collateral hereund&ash Collateraliz¢ means to
pledge to the Administrative Agent and deposit fDamtrol Account, for the benefit of
the applicable L/C Issuer and the Revolving Lendasscollateral for the L/C Obligations,
cash or deposit account balances in an amountleasit 103% of the L/C Obligations
pursuant to documentation in form and substancoredbly satisfactory to the
Administrative Agent and the applicable L/C Iss(vehich documents are hereby
consented to by the Revolving Lenders). Derivatioesuch term have corresponding
meanings. The Borrower hereby grants to the Adstriaiive Agent, for the benefit of
the L/C Issuers and the Revolving Lenders, a sgcuterest in all such cash, deposit
accounts and all balances therein and all procefithe foregoing. Cash collateral shall
be maintained in the Cash Collateral Account. t Hray time the Administrative Agent
determines that any funds held in the Cash Co#dafsrcount are subject to any right or
claim of any Person other than the AdministratigeAt or that the total amount of such
funds is less than the aggregate Outstanding Amafuadt L/C Obligations, the Borrower
will, forthwith upon demand by the Administrativeg@nt, pay to the Administrative
Agent, as additional funds to be deposited in tashCollateral Account, an amount
equal to the excess of (x) such aggregate Outstgdnount over (y) the total amount
of funds, if any, then held in the Cash Collaté&etount that the Administrative Agent
determines to be free and clear of any such rigtitcdaim. Upon the drawing of any
Letter of Credit for which funds are on deposithe Cash Collateral Account, such
funds shall be applied, to the extent permittedenraghplicable Laws, to reimburse the
L/C Issuer for the amount of such drawing.

0] Applicability of ISP Unless otherwise expressly agreed by the appéca
L/C Issuer and the Borrower when a Letter of Credissued, the rules of the ISP shall apply to
each Letter of Credit.

()] Letter of Credit Fees The Borrower shall pay to the Administrative
Agent for the account of each Revolving Lenderdocadance with its Applicable Percentage a
Letter of Credit fee (theletter of Credit Fee”) for each Letter of Credit equal to the
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Applicable Rate for Revolving Credit Loans that Breocurrency Rate Loarisnesthe daily
amount available to be drawn under such Letterretiit. For purposes of computing the daily
amount available to be drawn under any Letter @d@ythe amount of such Letter of Credit
shall be determined in accordance with Section.1.0Btter of Credit Fees for Revolving

Letters of Credit shall be (i) computed on a montidsis in arrears and (ii) due and payable on
the first Business Day after the end of each calentbnth commencing with the first such date
to occur after the issuance of such Letter of Gredi the Letter of Credit Expiration Date and
thereafter on demand. Notwithstanding anythintihécontrary contained herein, upon the
request of the Required Revolving Lenders, whilg Bwent of Default exists, all Letter of

Credit Fees shall accrue at the Default Rate.

(K) Fronting Fee and Documentary and Processing ChaRgggble to L/C
Issuer The Borrower shall pay directly to the appli@hblC Issuer for its own account a
fronting fee with respect to each Letter of Creditthe rate of 0.25% per annum on the face
amount drawn under each Letter of Credit, compatethe daily amount available to be drawn
under such Letter of Credit on a monthly basisriears. Such fronting fee shall be due and
payable on the first Business Day after the enebgh calendar month in respect of the most
recently-ended monthly period (or portion thera@ofthe case of the first payment), commencing
with the first such date to occur after the isseaofcsuch Letter of Credit, on the Letter of Credit
Expiration Date and thereafter on demand. Forgaap of computing the daily amount
available to be drawn under any Letter of Cretig, amount of such Letter of Credit shall be
determined in accordance with Section 1.05. Intexhd the Borrower shall pay directly to the
L/C Issuer for its own account the customary isseapresentation, amendment and other
processing fees, and other standard costs andeshanrfgthe L/C Issuer relating to letters of
credit as from time to time in effect. Such custmynfees and standard costs and charges are
due and payable on demand and are nonrefundable.

()] Conflict with Issuer Documentsin the event of any conflict between the
terms hereof and the terms of any Issuer Docuntlemterms hereof shall control.

(m)  Letters of Credit Issued for SubsidiarieNotwithstanding that a Letter of
Credit issued or outstanding hereunder is in supgdany obligations of, or is for the account of,
a Subsidiary, the Borrower shall be obligated tmbairse the applicable L/C Issuer hereunder
for any and all drawings under such Letter of Gredihe Borrower hereby acknowledges that
the issuance of Letters of Credit for the accodr8ubsidiaries inures to the benefit of the
Borrower, and that the Borrower’s business derstgsstantial benefits from the businesses of
such Subsidiaries.

Section 2.05. [Reserved]

Section 2.06. Prepayments (a) Optional The Borrower may, upon notice to the
Administrative Agent, at any time or from time tmé voluntarily prepay Loans in whole or in
part without premium or penaltprovided that (A) such notice must be received by the
Administrative Agent not later than 11:00 a.m. {fijee Business Days prior to any date of
prepayment of Eurocurrency Rate Loans and (2) erm#te of prepayment of Base Rate Loans;
(B) any prepayment of Eurocurrency Rate Loans $®ih a principal amount of $1,000,000 or
a whole multiple of $500,000 in excess thereof; &8}l any prepayment of Base Rate Loans
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shall be in a principal amount of $500,000 or a houltiple of $100,000 in excess thereof or,
in each case, if less, the entire principal amoherteof then outstanding. Each such notice shall
specify the date and amount of such prepaymenthendype(s) and Class(es) of Loans to be
prepaid and, if Eurocurrency Rate Loans are torbpad, the Interest Period(s) of such Loans.
The Administrative Agent will promptly notify eadppropriate Lender of its receipt of each
such notice, and of the amount of such Lenderabtatportion of such prepayment. If such
notice is given by the Borrower, the Borrower shadlke such prepayment and the payment
amount specified in such notice shall be due adlga on the date specified therein. Any
prepayment of a Eurocurrency Rate Loan shall berapanied by all accrued interest on the
amount prepaid, together with any additional amsuetjuired pursuant to Section 3.05. Any
prepayment of a Term Loan may not be reborrowed.

(b) Mandatory (i) [Reserved.]

(i) If the Borrower or any of its Subsidiaries Disposéany property
(other than any Disposition permitted by Sectiddbia), (b), (c) or (k)) (A) which results
in the realization by such Person of Net Cash Rrde¢hat, when taken in the aggregate
with the Net Cash Proceeds of all other such Digipos since the Closing Date, exceed
$5,000,000, the Borrower shall prepay an aggragateipal amount of Loans equal to
50% of such excess Net Cash Proceeds or (B) whalits in the realization by such
Person of Net Cash Proceeds that, when taken iagipegate with the Net Cash
Proceeds of all other such Dispositions since tlosifig Date, exceed $100,000,000, the
Borrower shall prepay an aggregate principal amobtihbans equal to 100% of such
excess Net Cash Proceeds immediately upon rebeirgdf by such Person (such
prepayments to be applied as set forth in clangesn@ (vi) below), without, with
respect to Revolving Credit Loans, a correspongergnanent reduction in Revolving
Credit Commitments.

(i)  Upon any Extraordinary Receipt received by or paidr for the
account of the Borrower or any of its Subsidiaras] not otherwise included in clause (i)
of this Section 2.06(b), the Borrower shall prepayaggregate principal amount of
Loans equal to 100% of all Net Cash Proceeds reddaherefrom immediately upon
receipt thereof by the Borrower or such Subsid{anch prepayments to be applied as set
forth in clauses (v) and (vi) below), without, espect of the Revolving Credit Loans, a
corresponding permanent reduction in Revolving €@dmmitmentsprovided
however that at the election of the Borrower (as notifiigcthe Borrower to the
Administrative Agent on or prior to the date ofegit of such cash proceeds), and so
long as no Default shall have occurred and be comig, the Borrower or such
Subsidiary may apply within 90 days after the rnptef such cash proceeds to replace or
repair the equipment, fixed assets or real progartgspect of which such cash proceeds
were received or reinvest in other operating asset$provided further, however that
any cash proceeds not so applied shall be apgidtetprepayment of the Loans as set
forth in this Section 2.06(b)(iii) at the end othuO0 day period.

(iv)  If, at any time, the Total Revolving Credit Outsdamgs at such
time exceed the Maximum Revolving Credit, thenhimtone Business, the Borrower
shall prepay Revolving Credit Loans and/or the Baer shall Cash Collateralize the
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L/C Obligations (including by depositing funds hetL/C Cash Collateral Account
pursuant to Section 2.03(a)) in an aggregate ansuffitient to reduce the amount of
Total Revolving Credit Outstandings as of such défgayment to an amount less than
or equal to the Maximum Revolving Crediovided however that, subject to the
provisions of Section 2.04(h)(ii), the Borrower Bmat be required to Cash Collateralize
the L/C Obligations pursuant to this Section 2.0@¢b unless after the prepayment in
full of the Revolving Credit Loans the Total Revioly Credit Outstandings exceed the
Maximum Revolving Credit above at such time.

(v) Prepayments of the Facilities made pursuant toSaidion 2.06(b)
in respect of Net Cash Proceeds of Term Facilitja@ralfirst, shall be applied ratably
to the outstanding Term Loarsgcongdshall be applied to the Second Out Obligations
pursuant to Section 10.09(b) of the Security Agreeiythird, shall be applied to the L/C
Borrowings,fourth, shall be applied ratably to the outstanding Raugl Credit Loans,
andfifth, shall be used to Cash Collateralize the remaibifgObligations;provided
that if such prepayment results from a Dispositball or substantially all of the assets
of the Loan Parties taken as a whole then suchagneents shall be applied pursuant to
Section 10.09(a)(ii) of the Security Agreement.

(vi)  Prepayments of the Facilities made pursuant toSaion 2.06(b)
in respect of Net Cash Proceeds of Revolving Crealitlity Collaterafirst, shall be
applied to the L/C Borrowingsecond shall be applied ratably to the outstanding
Revolving Credit Loanghird, shall be used to Cash Collateralize the remaihi@gy
Obligations fourth shall be applied ratably to the outstanding Teoaris andifth, shall
be applied to the Second Out Obligations pursumaBetction 10.09(c) of the Security
Agreement.

(vii)  In the case of prepayments of the Facilities reglpursuant to
clause (i), (ii) or (iii) of this Section 2.06(kjje amount remaining, if any, after the
prepayment in full of all L/C Borrowings, Revolvirigyedit Loans, Term Loans and
Second Out Obligations outstanding at such timetb@dCash Collateralization of the
remaining L/C Obligations in full may be retainegltbe Borrower for use in the
ordinary course of its business. Upon the drawingny Letter of Credit that has been
Cash Collateralized, the funds held in the Caslatohl Account shall be applied
(without any further action by or notice to or frahe Borrower or any other Loan Party)
to reimburse the L/C Issuer or the Revolving Lesdas applicable.

Section 2.07. Termination or Reduction of Commitment&) The Borrower may,
upon notice to the Administrative Agent, terminatefrom time to time permanently reduce, the
Revolving Credit Commitmentgrovided that (i) any such notice shall be received by the
Administrative Agent not later than 11:00 a.m. thBusiness Days prior to the date of
termination or reduction, (ii) any such partialuetion shall be in an aggregate amount of
$1,000,000 or any whole multiple of $500,000 inesscthereof and (iii) the Borrower shall not
terminate or reduce the aggregate Revolving Cfeaiihmitments if, after giving effect thereto
and to any concurrent prepayments hereunder, tted Revolving Credit Outstandings would
exceed the Maximum Revolving Credit. The Admirastre Agent will promptly notify the
Appropriate Lenders of any such notice of termmratr reduction of the aggregate Revolving
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Credit Commitments. Any reduction of the aggred@¢eolving Credit Commitments shall be
applied to the Revolving Credit Commitment of e&dvolving Lender according to its
Applicable Percentage. All Commitments shall tevateé on July 13, 2012 if the Closing Date
has not occurred by such date.

(b) [Reserved].

(c) Payment of Fees All fees in respect of the Revolving Credit Hiagi
accrued until the effective date of any terminatbthe Revolving Credit Facility shall be paid
on the effective date of such termination.

Section 2.08. Repayment of Loans.

@) Revolving Credit Loans The Borrower shall repay to the Revolving
Lenders on the Termination Date the aggregate ipahamount of all Revolving Credit Loans
outstanding on such date.

(b) [Reserved]

(c) Term Loans The Borrower shall repay the Term Lenders on the
Termination Date the aggregate principal amourtioferm Loans outstanding on such date.

Section 2.09. Interest. (a) Subject to the provisions of Section 2.09(b),

(1) Each Revolving Credit Loan that is (A) a EurocuogRate Loan
shall bear interest on the outstanding principabamh thereof for each Interest Period at
a rate per annum equal to the Eurocurrency Ratsuidr Interest Perigausthe
Applicable Rate and (B) a Base Rate Loan shall ing¢arest on the outstanding
principal amount thereof from the applicable borraywate at a rate per annum equal to
the Base Ratplusthe Applicable Rate;

(i) [Reserved]

(i)  Each Term Loan that is (A) a Eurocurrency Rate Lslzadl bear
interest on the outstanding principal amount thief@oeach Interest Period at a rate per
annum equal to the Eurocurrency Rate for suchdstd?eriogplusthe Applicable Rate
and (B) a Base Rate Loan shall bear interest ondbstanding principal amount thereof
from the applicable borrowing date at a rate pewuamequal to the Base Ratkisthe
Applicable Rate.

(b) (i) If any amount of principal or interest of angdn (or any other
Obligation) is not paid when due (without regarditty applicable grace periods), whether at
stated maturity, by acceleration or otherwise, sardount shall thereafter bear interest at a
fluctuating interest rate per annum at all timesagdo the Default Rate to the fullest extent
permitted by applicable Laws.

(i) Upon the request of the Required Lenders, whileEargnt of
Default exists, the Borrower shall pay interestlos principal amount of all outstanding
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Obligations hereunder at a fluctuating interes¢ pr annum at all times equal to the
Default Rate to the fullest extent permitted bylegle Laws.

(i) Accrued and unpaid interest on past due amounthkifiimg
interest on past due interest) shall be due andlpayipon demand.

(© Interest on each Loan shall be due and payableears on each Interest
Payment Date applicable thereto and at such athestas may be specified herein.

Section 2.10. Fees. In addition to certain fees described in Sectiogg@) and (k):

€)) Revolving Credit Commitment Fe€eThe Borrower shall pay to the
Administrative Agent for the account of each RevaiM_ender in accordance with its
Applicable Percentage, a commitment fee (Revolving Credit Commitment Fe€) equal to
the Applicable Ratéimesthe actual daily amount by which the aggregateoR@&wy Credit
Commitments of all Revolving Lenders exceed the siirti) the Outstanding Amount of
Revolving Credit Loans and (ii) the Outstanding Ambof L/C Obligations. The Revolving
Credit Commitment Fee shall accrue at all timesngduthe Availability Period, including at any
time during which one or more of the conditiong\ticle 4 is not met, and shall be due and
payable monthly in arrears on the last Business@&ach month, commencing with the first
such date to occur after the Closing Date, andherTermination Date.

(b)  Term Commitment Fee The Borrower shall pay to the Administrative
Agent for the account of each Term Lender in acaoce with its Applicable Percentage, a
commitment fee (theT'erm Commitment Fe€’) equal to the Applicable Rateanesthe actual
daily amount by which the aggregate Term Commitsiehtll Term Lenders exceed the
Outstanding Amount of Term Loans. The commitmesmtghall accrue at all times from and
including the Closing Date to but not including trelier of (i) the Termination Date and (ii) the
date of termination of the Term Commitments purstasection 2.01(b), including at any time
during which one or more of the conditions in Algid is not met, and shall be due and payable
monthly in arrears and on the second and final TRomowing, the date that is two Business
Days following the Final Order Entry Date, and ba Termination Date.

(c) Extension Fee.If the Borrower elects, subject to the occurrenicine
Extension Date, to extend the Maturity Date offaeilities, the Borrower shall pay to the
Administrative Agent for the account of each Lenideaiccordance with its Applicable
Percentage, an extension fee (tRaténsion Feé) equal to 0.50% of the aggregate Revolving
Credit Commitments and Term Loans of all Lendettstanding on the Extension Date.

(d) Upfront Fee The Borrower shall pay to the Administrative Ageor
the account of each Lender, fees in the amountstti: times specified in the Fee Letter.

(e) Other Fees The Borrower shall pay to each Arranger and the
Administrative Agent for their own respective acotaufees in the amounts and at the times
specified in the Fee Letters. Such fees shalubg ¢arned when paid and shall not be
refundable for any reason whatsoever.
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() Defaulting Lender Fees Notwithstanding anything herein to the contrary,
during such period as a Lender is a Defaulting keensuch Defaulting Lender will not be
entitled to any fees accruing during such periogpant to clauses (a), (b) and (c) above
(without prejudice to the rights of the Non-Defaudt Lenders in respect of such fegepvided
that (i) to the extent that a Ratable Portion efthC Obligations of such Defaulting Lender is
reallocated to the Non-Defaulting Lenders purstar@ection 2.15(a), such fees that would have
accrued for the benefit of such Defaulting Lendélr mstead accrue for the benefit of and be
payable to such Non-Defaulting Lenders) ratain accordance with their respective Revolving
Credit Commitments, and (ii) to the extent thatoalany portion of such L/C Obligations cannot
be so reallocated, such fees will instead accruthiobenefit of and be payable to the applicable
L/C Issuer.

Section 2.11. Computation of Interest and Feega) All computations of interest for
Base Rate Loans (other than Loans bearing intatése Base Rate based on clause (c) of the
definition thereof) shall be made on the basis yéar of 365 or 366 days, as the case may be,
and actual days elapsed. All other computatiorfsed and interest shall be made on the basis
of a 360-day year and actual days elapsed. Intehed accrue on each Loan for the day on
which the Loan is made, and shall not accrue ooanlor any portion thereof, for the day on
which the Loan or such portion is pappvided that any Loan that is repaid on the same day on
which it is made shall, subject Egror! Reference source not found, bear interest for one day.
Each determination by the Administrative Agent ofieterest rate or fee hereunder shall be
conclusive and binding for all purposes, absentifestnerror.

(b) [Reserved].

Section 2.12. Evidence of Debt.(a) The Credit Extensions made by each Lender
shall be evidenced by one or more accounts or dsaoaintained by such Lender and by the
Administrative Agent in the ordinary course of lmess. The accounts or records maintained by
the Administrative Agent and each Lender shall drctusive absent manifest error of the
amount of the Credit Extensions made by the Lenidetise Borrower and the interest and
payments thereon. Any failure to so record oremgr in doing so shall not, however, limit or
otherwise affect the obligation of the Borrowerédharder to pay any amount owing with respect
to the Obligations. In the event of any conflietween the accounts and records maintained by
any Lender and the accounts and records of the wdtrative Agent in respect of such matters,
the accounts and records of the Administrative Agéall control in the absence of manifest
error. Upon the request of any Lender to the Beeromade through the Administrative Agent,
the Borrower shall execute and deliver to such eerfthrough the Administrative Agent) a Note,
which shall evidence such Lender’s Loans to the@wer in addition to such accounts or
records. Each Lender may attach schedules to @ amt endorse thereon the date, Type (if
applicable), amount and maturity of its Loans aagnpents with respect thereto.

(b) In addition to the accounts and records referrad Error! Reference
source not found, each Revolving Lender and the Administrative Agdrall maintain in
accordance with its usual practice accounts orrdscevidencing the purchases and sales by
such Lender of participations in Revolving Lettef<redit. In the event of any conflict
between the accounts and records maintained b&dhenistrative Agent and the accounts and
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records of any Revolving Lender in respect of smeltters, the accounts and records of the
Administrative Agent shall control in the absentenanifest error.

Section 2.13. Payments Generally; Administrative Agent’'s Clawba¢k) General
All payments to be made by the Borrower or the otlwan Parties shall be made without
condition or deduction for any counterclaim, deterrecoupment or setoff. Except as
otherwise expressly provided herein, all paymegtthb Borrower or the other Loan Parties
hereunder shall be made to the Administrative Agentthe account of the respective Lenders
to which such payment is owed, at the Administethgent’s Office in Dollars and in
immediately available funds not later than 2:00.ppomthe date specified herein. The
Administrative Agent will promptly distribute to ela Appropriate Lender its ratable share of
such payment in like funds as received by wiredfanto such Lender’s Lending Office. All
payments received by the Administrative Agent a2t€@0 p.m. shall be deemed received on the
next succeeding Business Day and any applicaldesisit or fee shall continue to accrue. If any
payment to be made by the Borrower shall come due a@ay other than a Business Day,
payment shall be made on the next following Busirigay, and such extension of time shall be
reflected in computing interest or fees, as the caay be.

(b) (i) Funding by Lenders; Presumption by Administrafhgent Unless
the Administrative Agent shall have received nofroen a Lender prior to the proposed date of
any Borrowing of Eurocurrency Rate Loans (or, ia tlase of any Borrowing of Base Rate
Loans, prior to 12:00 noon on the date of such ®meimg) that such Lender will not make
available to the Administrative Agent such Lendetigre of such Borrowing, the
Administrative Agent may assume that such Lendsmhade such share available on such date
in accordance with Section 2.02 (or, in the casa Bbrrowing of Base Rate Loans, that such
Lender has made such share available in accorddtitand at the time required by Section
2.02) and may, in reliance upon such assumptiokeragailable to the Borrower a
corresponding amount. In such event, if a Lenderriot in fact made its share of the
applicable Borrowing available to the Administratifgent, then the applicable Lender and the
Borrower severally agree to pay to the Administiathgent forthwith on demand such
corresponding amount in immediately available fuwdh interest thereon, for each day from
and including the date such amount is made availabthe Borrower to but excluding the date
of payment to the Administrative Agent, at (A) retcase of a payment to be made by such
Lender, the Overnight Ratplusany administrative, processing or similar fees austrily
charged by the Administrative Agent in connectiathwhe foregoing, and (B) in the case of a
payment to be made by the Borrower, the intereéstapplicable to Base Rate Loans. If the
Borrower and such Lender shall pay such interegtddAdministrative Agent for the same or an
overlapping period, the Administrative Agent shatbmptly remit to the Borrower the amount
of such interest paid by the Borrower for suchqukri If such Lender pays its share of the
applicable Borrowing to the Administrative Ageriteh the amount so paid shall constitute such
Lender’s Loan included in such Borrowing. Any pamhby the Borrower shall be without
prejudice to any claim the Borrower may have adarisender that shall have failed to make
such payment to the Administrative Agent.

(i) Payments by Borrower; Presumptions by Administeafigent
Unless the Administrative Agent shall have receimetice from the Borrower prior to
the date on which any payment is due to the Adrratise Agent for the account of the
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Appropriate Lenders or the applicable L/C Issueetrder that the Borrower will not
make such payment, the Administrative Agent maymassthat the Borrower has made
such payment on such date in accordance herewdtimany, in reliance upon such
assumption, distribute to such Lenders or the k&Liér, as the case may be, the amount
due. In such event, if the Borrower has not irt faade such payment, then each of the
Appropriate Lenders or the L/C Issuer, as the o@&g be, severally agrees to repay to
the Administrative Agent forthwith on demand thecamt so distributed to such Lender
or such L/C Issuer, in immediately available fumdth interest thereon, for each day
from and including the date such amount is distatuo it to but excluding the date of
payment to the Administrative Agent, at the Ovehnhigate.

A notice of the Administrative Agent to any Lenaerthe Borrower with respect to any
amount owing under this Section 2.13(b) shall bectsive, absent manifest error.

(© Failure to Satisfy Conditions Precedentf any Lender makes available
to the Administrative Agent funds for any Loan ®rade by such Lender to the Borrower as
provided in the foregoing provisions of this Aré@, and such funds are not made available to
the Borrower by the Administrative Agent becausedbanditions to the applicable Credit
Extension set forth in Article 4 are not satisf@dvaived in accordance with the terms hereof,
the Administrative Agent shall promptly return sdahds (in like funds as received from such
Lender) to such Lender, without interest.

(d)  Obligations of Lenders SeveralThe obligations of (i) the Revolving
Lenders hereunder to make Revolving Credit Loaustarfiund participations in Letters of
Credit, (ii) the Term Lenders hereunder to makenkeoans, and (iii) all Lenders hereunder to
make payments pursuant to Section 12.04(c) areaemsd not joint. The failure of (x) any
Revolving Lender to make any Revolving Credit L@arto fund any such participation, (y) any
Term Lender to make any Term Loan, or (z) any Lemnolenake payment under Section 12.04(c)
on any date required hereunder shall not relieyeoétmer Appropriate Lender of its
corresponding obligation to do so on such date,rendender shall be responsible for the failure
of any other Appropriate Lender to do so.

(e) Funding Source Nothing herein shall be deemed to obligate agyder
to obtain the funds for any Loan in any particydlrce or manner or to constitute a
representation by any Lender that it has obtaimexdlbobtain the funds for any Loan in any
particular place or manner.

Section 2.14. Sharing of Payments by Lender#.any Lender shall, by exercising
any right of setoff or counterclaim or otherwisbtain payment in respect of (a) Obligations
due and payable to such Lender hereunder and timelether Loan Documents at such time in
excess of its ratable share (according to the ptigpoof (i) the amount of such Obligations due
and payable to such Lender at such time to (ii)atpgregate amount of the Obligations due and
payable to all Appropriate Lenders hereunder arttuthe other Loan Documents at such time)
of payments on account of the Obligations due ayaple to all Appropriate Lenders hereunder
and under the other Loan Documents at such timeraat by all Appropriate Lenders at such
time or (b) Obligations owing (but not due and gagato such Lender hereunder and under the
other Loan Documents at such time in excess oaitble share (according to the proportion of
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() the amount of such Obligations owing (but noednd payable) to such Lender at such time
to (i) the aggregate amount of the Obligations gwiout not due and payable) to all
Appropriate Lenders hereunder and under the otben IParties at such time) of payment on
account of the Obligations owing (but not due aagable) to all Appropriate Lenders hereunder
and under the other Loan Documents at such timearadat by all of the Appropriate Lenders at
such time then the Lender receiving such greatgsgtion shall (a) notify the Administrative
Agent of such fact, and (b) purchase (for caslaee f/alue) participations in the Loans and/or,
if applicable, subparticipations in L/C Obligatioofthe other Appropriate Lenders, or make
such other adjustments as shall be equitable aditd benefit of all such payments shall be
shared by the Appropriate Lenders ratably in acooed with the aggregate amount of
Obligations then due and payable to the Approptiateders or owing (but not due and payable)
to the Lenders, as the case maydreyided that:

(i) if any such participations or subpatrticipations auechased and all
or any portion of the payment giving rise theretoecovered, such participations or
subparticipations shall be rescinded and the pgecpéace restored to the extent of such
recovery, without interest; and

(i) the provisions of this Section shall not be corexdrto apply to (A)
any payment made by the Borrower pursuant to aadéordance with the express terms
of this Agreement, (B) any payment obtained by ades as consideration for the
assignment of or sale of a participation in anitoRevolving Credit Loans,
subparticipations in L/C Obligations, or Term Loaosiny assignee or participant, other
than to the Borrower or any Subsidiary thereoft¢ashich the provisions of this Section
shall apply), or (C) any payments pursuant to the Eetters.

The Borrower consents to the foregoing and agtedhke extent it may effectively do so
under applicable law, that any Lender acquiringadi@pation pursuant to the foregoing
arrangements may exercise against the Borrowetsriftsetoff and counterclaim with respect to
such patrticipation as fully as if such Lender wedirect creditor of the Borrower in the amount
of such participation.

Section 2.15. Defaulting Lender.

€)) Defaulting Lender AdjustmentsNotwithstanding anything to the
contrary contained in this Agreement, if any Lenldecomes a Defaulting Lender, then, until
such time as such Lender is no longer a Defaultergler, to the extent permitted by applicable
law:

0] Waivers and Amendments. Such Defaulting Lendégist ito
approve or disapprove any amendment, waiver orezangith respect to this Agreement
shall be restricted as set forth in the definitddiRequired Lenders; and

(i) Defaulting Lender Waterfall. Any payment of prinaipinterest,
fees or other amounts received by the Administeafigent for the account of such
Defaulting Lender (whether voluntary or mandat@tymaturity, pursuant to Article 9 or
otherwise) or received by the Administrative Agkotn a Defaulting Lender pursuant to
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Section 12.08 shall be applied at such time orgiaemay be determined by the
Administrative Agent as followdirst, to the payment of any amounts owing by such
Defaulting Lender to the Administrative Agent herdar;secongto the payment on a
pro ratabasis of any amounts owing by such Defaulting lezrid any L/C Issuer
hereunderthird, to Cash Collateralize the L/C Issuers’ Frontingp&sure with respect to
such Defaulting Lender in accordance with Secti@4);fourth, as the Borrower may
request (so long as no Default or Event of Defewi$ts), to the funding of any Loan in
respect of which such Defaulting Lender has faitetlind its portion thereof as required
by this Agreement, as determined by the Administeafgent;fifth, if so determined by
the Administrative Agent and the Borrower, to b&lhe a deposit account and released
pro ratain order to (x) satisfy such Defaulting Lenderttgntial future funding
obligations with respect to Loans under this Agreetrand (y) Cash Collateralize the
L/C Issuers’ future Fronting Exposure with respecsuch Defaulting Lender with
respect to future Letters of Credit issued undier Algreement, in accordance with
Section 2.04(h)sixth to the payment of any amounts owing to the Lendée L/C
Issuers as a result of any judgment of a courbafpetent jurisdiction obtained by any
Lender, the L/C Issuers against such Defaultingdeeras a result of such Defaulting
Lender’s breach of its obligations under this Agneet;seventhso long as no Default or
Event of Default exists, to the payment of any antewwing to the Borrower as a result
of any judgment of a court of competent jurisdictabtained by the Borrower against
such Defaulting Lender as a result of such Defagltiender's breach of its obligations
under this Agreement; amaiighth to such Defaulting Lender or as otherwise dimtte

a court of competent jurisdictioprovidedthat if (x) such payment is a payment of the
principal amount of any Loans or L/C Borrowings@spect of which such Defaulting
Lender has not fully funded its appropriate shanel (y) such Loans were made or the
related Letters of Credit were issued at a timemthe conditions set forth in Section
4.02 were satisfied or waived, such payment stelifplied solely to pay the Loans of,
and L/C Borrowings owed to, all Non-Defaulting Lemsl on goro ratabasis prior to
being applied to the payment of any Loans of, @ Bbrrowings owed to, such
Defaulting Lender until such time as all Loans &mted and unfunded participations in
L/C Obligations are held by the Lend@re ratain accordance with the Commitments
under the applicable Facility without giving efféotclause (iv) below. Any payments,
prepayments or other amounts paid or payable tefaulting Lender that are applied (or
held) to pay amounts owed by a Defaulting Lendeogrost Cash Collateral pursuant to
this Section 2.14(a)(ii) shall be deemed paid t r@directed by such Defaulting Lender,
and each Lender irrevocably consents hereto.

(i)  [Reserved]

(iv)  Reallocation of Participations to Reduce FrontingpBsure All
or any part of such Defaulting Lender’s participatin L/C Obligations shall be
reallocated among the Non-Defaulting Lenders iroetance with their respective
Applicable Percentages (calculated without regarslich Defaulting Lender’s
Commitment) but only to the extent that (x) theaitions set forth in Section 4.02 are
satisfied at the time of such reallocation (andessithe Borrower shall have otherwise
notified the Administrative Agent at such time, Berower shall be deemed to have
represented and warranted that such conditionsadisfied at such time), and (y) such
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reallocation does not cause the aggregate Revotuiadit Exposure of any Non-
Defaulting Lender to exceed such Non-Defaultingdeats Revolving Commitment.
No reallocation hereunder shall constitute a wapraelease of any claim of any party
hereunder against a Defaulting Lender arising ftoat Lender having become a
Defaulting Lender, including any claim of a Non-Belting Lender as a result of such
Non-Defaulting Lender’s increased exposure follayoch reallocation..

(v) Cash Collateral. If the reallocation described in clause (iv) above
cannot, or can only partially, be effected, therBaver shall, without prejudice to any
right or remedy available to it hereunder or urider, Cash Collateralize the L/C Issuers’
Fronting Exposure in accordance with the procedsee$orth in Section 2.14(a)(ii).

(b) Defaulting Lender Cure If the Borrower, the Administrative Agent and
L/C Issuer agree in writing that a Lender is noglena Defaulting Lender, the Administrative
Agent will so notify the parties hereto, whereupenof the effective date specified in such
notice and subject to any conditions set forthaémefwhich may include arrangements with
respect to any Cash Collateral), that Lender walthe extent applicable, purchase at par that
portion of outstanding Loans of the other Lendersake such other actions as the
Administrative Agent may determine to be necessacause the Loans and funded and
unfunded participations in Letters of Credit tohadd pro rata by the Lenders in accordance with
the Commitments under the applicable Facility (sithgiving effect to Section 2.15(a)(iv)),
whereupon such Lender will cease to be a Defaultergler;providedthat no adjustments will
be made retroactively with respect to fees accargzhyments made by or on behalf of the
Borrower while that Lender was a Defaulting Lendaerdprovided further, that except to the
extent otherwise expressly agreed by the affecheties, no change hereunder from Defaulting
Lender to Lender will constitute a waiver or relea$ any claim of any party hereunder arising
from that Lender’s having been a Defaulting Lender.

(c) New Letters of Credit So long as any Lender is a Defaulting Lender, no
L/C Issuer shall be required to issue, extend,wenreincrease any Letter of Credit unless it is
satisfied that it will have no Fronting Exposureeafyiving effect thereto.

Section 2.16. Priority and Liens. (a)  The Borrower hereby covenants and agrees
that upon the entry of an Interim Order (and whepliaable, the Final Order):

0] the Obligations pursuant to Section 364(c)(1) efBankruptcy
Code, shall at all times constitute an allowed ouparity Claim in the Cases subject
only to the Carve-Out;

(i) subject to the terms of the Orders and the SecAgtgement, the
Revolving Credit Obligations, pursuant to Sectié4 ®f the Bankruptcy Code, shall at
all times be secured by a valid, binding, contigyuienforceable perfected (A) first
priority Lien on all of the Revolving Credit FacyiCollateral of each Loan Party and (B)
first priority Lien (on gpari passubasis with the Liens described in clause (iiiowelnd
with the Liens securing the Second Out Obligatiarsall of the Term Facility Collateral
of each Loan Party subject, in each case, to tineed@ut;providedthat amounts in the
Cash Collateral Account shall not be subject toGheve-Out;
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(i) subject to the terms of the Orders and the SecAgtgement, the
Term Facility Obligations pursuant to Section 364he Bankruptcy Code, shall at all
times be secured by a valid, binding, continuingpeceable perfected (A) first priority
Lien (on apari passubasis with the Liens described in clause (ii) abaxd with the
Liens securing the Second Out Obligations) onfalhe Term Facility Collateral of each
Loan Party and (B) junior Lien (onpari passubasis with the Liens securing the Second
Out Obligations), subject only to the Lien desddilie clause (ii) above, on all of the
Revolving Credit Facility Collateral of each LoaarB subject, in each case, to the
Carve-Out,;

(b) [Reserved]

(© The relative priorities of the Liens describedhistSection 2.16 with
respect to the Revolving Credit Facility Collatevfthe Debtors and the Term Facility
Collateral of the Debtors shall be as set fortthenInterim Order (and, when entered, the Final
Order) and Section 10 of the Security Agreementl ofithe Liens described in this Section
2.16 shall be effective and perfected upon entthefinterim Order without the necessity of the
execution, recordation of filings by the Debtorsyadrtgages, security agreements, control
agreements, pledge agreements, financing statemeotser similar documents, or the
possession or control by the Administrative Ageinibo over, any Collateral, as set forth in the
Interim Order.

(d) Notwithstanding anything to the contrary herein, more than 65% of the
voting equity interests of any CFC shall be pledigefdvor of any Lender or the Administrative
Agent.

Section 2.17. No Discharge; Survival of ClaimsThe Borrower agrees that to the
extent that its obligations under the Loan Documéiatve not been satisfied in full in cash, (i)
its obligations under the Loan Documents shallb®otlischarged by the entry of an order
confirming a Reorganization Plan (and the Borrowersuant to Section 1141(d)(4) of the
Bankruptcy Code, hereby waives any such dischange)(ii) the Superpriority Claim granted to
the Administrative Agent and the Lenders pursuanhé Orders and the Liens granted to the
Administrative Agent and the Lenders pursuant eo@nders shall not be affected in any manner
by the entry of an order confirming a Reorganizatban.

ARTICLE 3
TAXES, YIELD PROTECTION ANDILLEGALITY

Section 3.01. Taxes. (a) Payments Free of TaxesAny and all payments by or on
behalf of the Borrower hereunder or under any otlean Document shall be made free and
clear of and without reduction or withholding faryaindemnified Taxes or Other Taxes,
provided that if the Borrower or other Person making payts@®n behalf of the Borrower shall
be required by applicable law to deduct any InddiexchiTaxes or Other Taxes from such
payments, then (i) the sum payable shall be inedtas necessary so that after making all
required deductions including deductions applicabladditional sums payable under thisor!
Reference source not foundafter payment of all Indemnified Taxes and Ofhaxes) the
Administrative Agent, any Lender or any L/C Issws the case may be, receives an amount
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equal to the sum it would have received had no sledhictions been made, (ii) the Borrower or
other Person shall make such deductions and lfi&)Borrower or other Person shall timely pay
the full amount deducted to the relevant Governaleaithority in accordance with applicable
law.

(b) Payment of Other Taxes by the BorroweéWithout limiting the
provisions oferror! Reference source not found.above, the Borrower shall timely pay any
Other Taxes to the relevant Governmental Authonitgccordance with applicable law.

(c) Indemnification by the Borrower The Borrower shall indemnify the
Administrative Agent, each Lender and each L/Cdsswithin 30 days after demand therefor,
for the full amount of any Indemnified Taxes or &t axes (including Indemnified Taxes or
Other Taxes imposed or asserted on or attributatdenounts payable under this Section) paid
by the Administrative Agent, such Lender or suc@ Llgsuer or any of their respective Affiliates,
as the case may be, and any penalties, intereseasdnable expenses arising therefrom or with
respect thereto, whether or not such Indemnifiexe$ar Other Taxes were correctly or legally
imposed or asserted by the relevant Governmenttddokily. A certificate as to the amount of
such payment or liability delivered to the Borroviegra Lender or an L/C Issuer (with a copy to
the Administrative Agent), or by the Administratidégent on its own behalf or on behalf of a
Lender or an L/C Issuer, shall be conclusive absertifest error.

(d) Evidence of PaymentsAs soon as practicable after any payment of
Indemnified Taxes or Other Taxes by the Borrowea teovernmental Authority, the Borrower
shall deliver to the Administrative Agent the onigl or a certified copy of a receipt issued by
such Governmental Authority evidencing such paym&icbpy of the return reporting such
payment or other evidence of such payment reaspisabisfactory to the Administrative Agent.

(e)  Status of Lenders Each Lender that is a “U.S. Person” as defined i
section 7701(a)(30) of the Code that has not otiserestablished to the reasonable satisfaction
of the Borrower and Administrative Agent (or, iretbase of a Participant purchasing its
participation from a Foreign Lender, to the Lenfilem which the related participation shall
have been purchased) that it is an exempt recifgsmdefined in section 6049(b)(4) of the Code
and the regulations thereunder) shall deliver éoBbrrower and Administrative Agent on or
prior to the date on which such Lender becomesnaléeunder this Agreement (and from time
to time thereafter as prescribed by applicabledawpon the reasonable request of the Borrower
or Administrative Agent), two duly completed andeented copies of Internal Revenue Service
Form W-9.

Each Foreign Lender shall deliver to the Borrowsd the Administrative Agent on or prior to
the date on which such Foreign Lender becomes ddramder this Agreement (and from time
to time thereafter upon the request of the Borroavehe Administrative Agent, but only if such
Foreign Lender is legally entitled to do so), tvapies of whichever of the following is
applicable or any subsequent version thereof aressor thereto:

(1) duly completed and executed copies of Internal Regeervice
Form W-8BEN claiming eligibility for benefits of ancome tax treaty to which the
United States is a party,
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(i) duly completed and executed copies of Internal Regeervice
Form W-8ECI relating to all payments to be receibsgduch Foreign Lender hereunder
or under any other Loan Document,

(i) in the case of a Foreign Lender claiming the bésefithe
exemption for portfolio interest under section 8 1f the Code, (A) a certificate to the
effect that such Foreign Lender is not (1) a “bawkhin the meaning of section
881(c)(3)(A) of the Code, (2) a “10 percent shaté& of the Borrower within the
meaning of section 881(c)(3)(B) of the Code, org3gontrolled foreign corporation”
described in section 881(c)(3)(C) of the Code aBd duly completed copies of
Internal Revenue Service Form W-8BEN, or

(iv)  any other form prescribed by applicable law assaasdar claiming
exemption from or a reduction in United States Faldgithholding tax duly completed
and executed together with such supplementary dentation as may be prescribed by
applicable law to permit the Borrower to determiine withholding or deduction required
to be made.

In the event that, pursuant to Section 12.06(&awmicipant is claiming the benefits of this
Section 3.01, such Participant shall provide thenrequired above to the Lender from which
the related participation was purchased, and ifi &iender is a Foreign Lender, such Lender
shall, promptly upon receipt thereof (but in nomMJater than the next scheduled payment under
this Agreement) forward such documentation to tbe®ver and the Administrative Agent,
together with such additional forms as are requingtaw.

Without limiting the obligations of the Lenders $aith above regarding delivery of
certain forms and documents to establish each lrenstatus for U.S. withholding tax purposes,
each Lender agrees promptly to deliver to the Adstrative Agent or the Borrower, as the
Administrative Agent or the Borrower shall reasdgabquest, on or prior to the Effective Date,
and in a timely fashion thereafter (including uplba expiration or obsolescence of any such
forms or documents and promptly after the occueersfany event requiring a change from the
most recent forms previously delivered), such ottemuments and forms as would reduce or
avoid any Indemnified Taxes in respect of all pagtae¢o be made to such Lender outside of the
U.S. pursuant to this Agreement or otherwise taldsth such Lender’s status for withholding
tax purposes in such other jurisdictigmovided that in such Lender’s reasonable judgment such
documentation or forms would not materially prepgdsuch Lender. Each Lender shall
promptly notify the Administrative Agent of any cfge in circumstances which would modify
or render invalid any such claimed exemption ouctidn. Notwithstanding any other
provision of this Section 3.01(e), a Lender shatllme required to deliver any form, document or
other information pursuant to this Section 3.01f@} such Lender is not legally able to deliver.

If a payment made to a Lender under any Loan Doatimeuld be subject to U.S.
federal withholding Tax imposed by FATCA if suchricer were to fail to comply with the
applicable reporting requirements of FATCA (inchglithose contained in Section 1471(b) or
1472(b) of the Code, as applicable), such Lendalt dbliver to the Borrower and the
Administrative Agent at the time or times prescdlyy law and at such time or times reasonably
requested by the Borrower or the Administrative #igaich documentation prescribed by
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applicable law (including as prescribed by Secfidi1(b)(3)(C)(i) of the Code) and such
additional documentation reasonably requested éytrrower or the Administrative Agent as
may be necessary for the Borrower and the Admatist Agent to comply with their
obligations under FATCA and to determine that suehder has complied with such Lender’s
obligations under FATCA or to determine the amdordeduct and withhold from such
payment. Solely for purposes of this Section 3)IEATCA” shall include any amendments
made to FATCA after the date of this Agreement.

() Treatment of Certain Refundslf the Administrative Agent, any Lender
or any L/C Issuer receives a refund with respetiidemnified Taxes or Other Taxes paid by the
Borrower, which in the sole discretion and goodhfaidgment of the Administrative Agent, any
Lender or any L/C Issuer is allocable to such pawmeshall promptly pay such refund (but
only to the extent of the Indemnified Taxes or @thaxes paid by the Borrower giving rise to
such refund) to the Borrower, net of all out-of-ketexpenses of the Administrative Agent,
such Lender or such L/C Issuer incurred in obtgrsuch refund (including any Taxes imposed
with respect to such refund) as is determined byAtiministrative Agent, such Lender or such
L/C Issuer in good faith and in its sole discretiand as will leave the Administrative Agent,
such Lender or such L/C Issuer in no worse posttiam it would be in if no such Indemnified
Taxes or Other Taxes had been imposed and withtarest (other than any interest paid by the
relevant Governmental Authority with respect torsuefund);provided however that the
Borrower agrees to promptly return such amophigany penalties, interest or other charges
imposed by the relevant Governmental Authority},ofeany reasonable incremental additional
costs, to the applicable Administrative Agent, ltleader or the L/C Issuer, as the case may be, if
it receives notice from the applicable AdministratAgent, Lender or L/C Issuer that such
Administrative Agent, Lender or L/C Issuer is ragdito repay such refund. This subsection
shall not be construed to require the Administeathgent, any Lender or any L/C Issuer to make
available its tax returns (or any other informatietating to its taxes that it deems confidential)
to the Borrower or any other Person.

Section 3.02. lllegality. If any Lender determines that as a result of angrgke in
Law it becomes unlawful, or that any Governmentaih®rity asserts that it is unlawful, for any
Lender or its applicable Lending Office to make jmtein or fund Eurocurrency Rate Loans, or
to determine or charge interest rates based ugoBRuhocurrency Rate, or any Governmental
Authority has imposed material restrictions onahéhority of such Lender to purchase or sell,
or to take deposits of, Dollars in the London ibhtetk market, then, on notice thereof by such
Lender to the Borrower through the Administrativgefit, any obligation of such Lender to
make or continue Eurocurrency Rate Loans or to edrBase Rate Loans to Eurocurrency Rate
Loans, shall be suspended until such Lender nstifie Administrative Agent and the Borrower
that the circumstances giving rise to such deteation no longer exist. Upon receipt of such
notice, the Borrower shall, upon demand from suehder (with a copy to the Administrative
Agent), prepay or, if applicable, convert all silrocurrency Rate Loans of such Lender to
Base Rate Loans, either on the last day of thedstderiod therefor, if such Lender may
lawfully continue to maintain such Eurocurrency &Babans to such day, or immediately, if such
Lender may not lawfully continue to maintain sualrécurrency Rate Loans. Upon any such
prepayment or conversion, the Borrower shall abparcrued interest on the amount so prepaid
or converted.
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Section 3.03. Inability to Determine Rateslf the Required Lenders determine that
for any reason in connection with any request feueocurrency Rate Loan or a conversion to or
continuation thereof that (a) adequate and reasemadans do not exist for determining the
Eurocurrency Rate for any requested Interest Pavitdrespect to a proposed Eurocurrency
Rate Loan, or (b) the Eurocurrency Rate for anyiested Interest Period with respect to a
proposed Eurocurrency Rate Loan does not adequaxtdlyairly reflect the cost to such Lenders
of funding such Eurocurrency Rate Loan, the Adntiats/e Agent will promptly so notify the
Borrower and each Lender. Thereafter, the oblgadf the Lenders to make or maintain
Eurocurrency Rate Loans shall be suspended usthtiministrative Agent (upon the
instruction of the Required Lenders) revokes suatica. Upon receipt of such notice, the
Borrower may revoke any pending request for a Buirrg of, conversion to or continuation of
Eurocurrency Rate Loans or, failing that, will eedhed to have converted such request into a
request for a Borrowing of Base Rate Loans in theunt specified therein.

Section 3.04. Increased Costs; Reserves on Eurocurrency Rated o#a)
Increased Costs Generallylf any Change in Law shall:

0] impose, modify or deem applicable any reserve,iapdeposit,
compulsory loan, insurance charge or similar resnent against assets of, deposits with
or for the account of, or credit extended or pgréited in by, any Lender (except any
reserve requirement reflected in the Eurocurrenate Rontemplated by Section 3.04(e))
or any L/C Issuer; or

(i) impose on any Lender or L/C Issuer or the Londderibank
market any other condition, cost or expense afigdtiis Agreement or Eurocurrency
Rate Loans made by such Lender or any Letter ofiCoe participation therein;

and the result of any of the foregoing shall bantwease the cost to such Lender of making or
maintaining any Eurocurrency Rate Loan (or of mamng its obligation to make any such
Loan), or to increase the cost to such Lender on &4C Issuer of participating in, issuing or
maintaining any Letter of Credit (or of maintainiiig obligation to participate in or to issue any
Letter of Credit), or to reduce the amount of anygeceived or receivable by such Lender or
such L/C Issuer hereunder (whether of principaérest or any other amount) then, upon written
request of such Lender or such L/C Issuer, theddaer will pay to such Lender or such L/C
Issuer, as the case may be, such additional anoo@mounts as will compensate such Lender or
such L/C Issuer, as the case may be, for suchiadalitcosts incurred or reduction suffered;
provided that before making any such demand, each Lergteesa to use reasonable efforts
(consistent with its internal policy and legal aedulatory restrictions and so long as such
efforts would not be disadvantageous to it, imetssonable discretion, in any legal, economic or
regulatory manner) to designate a different Eunaoay Rate lending office if the making of
such designation would allow the Lender or its EEurcency Rate lending office to continue to
perform its obligation to make Eurocurrency Ratah®or to continue to fund or maintain
Eurocurrency Rate Loans and avoid the need faeduce the amount of, such increased cost.

(b) Capital Requirements If any Lender or L/C Issuer determines that any
Change in Law affecting such Lender or such L/Qéds®r any Lending Office of such Lender
or such Lender’s or such L/C Issuer’s holding comp# any, regarding capital requirements
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has the effect of reducing the rate of return azhdiender’s or such L/C Issuer’s capital or on
the capital of such Lender’s or such L/C Issuedkling company, if any, as a consequence of
this Agreement, the Commitments of such LendeheiLibans made by, or participations in
Letters of Credit held by, such Lender, or the émstiof Credit issued by the L/C Issuer, to a level
below that which such Lender or such L/C Issuesumh Lender’s or such L/C Issuer’s holding
company could have achieved but for such Changawn(taking into consideration such
Lender’s or such L/C Issuer’s policies and the@e$ of such Lender’s or such L/C Issuer’s
holding company with respect to capital adequatyn from time to time, after submission to
the Borrower (with a copy to the Administrative Adgeof a written request therefor, the
Borrower will pay to such Lender or such L/C Issuer the case may be, such additional amount
or amounts as will compensate such Lender or si€Hdsuer or such Lender’s or such L/C
Issuer’s holding company for any such reductiorfiesat!.

(© Certificates for ReimbursementA certificate of a Lender or an L/C
Issuer setting forth the amount or amounts necg$sarompensate such Lender or such L/C
Issuer or its holding company, as the case magdspecified in subsectidrror! Reference
source not found.or (b) of this Section, describing the basis tfeeeand showing the
calculation thereof in reasonable detail, and @éeéd to the Borrower shall be conclusive absent
manifest error. The Borrower shall pay such Leratesuch L/C Issuer, as the case may be, the
amount shown as due on any such certificate wBlidays after receipt thereof.

(d) Delay in Requests Failure or delay on the part of any Lender @ L/
Issuer to demand compensation pursuant to thedorggrovisions of this Section shall not
constitute a waiver of such Lender’s or such L/€Li&s’s right to demand such compensation,
provided, that the Borrower shall not be requi@ddmpensate a Lender or an L/C Issuer
pursuant to the foregoing provisions of this Setfar any increased costs incurred or reductions
suffered more than 90-days prior to the date theth $ender or such L/C Issuer, as the case may
be, notifies the Borrower of the Change in Law iggvrise to such increased costs or reductions
and of such Lender’s or such L/C Issuer’s intentmolaim compensation therefor (except that,
if the Change in Law giving rise to such increasests or reductions is retroactive, then the 90-
day period referred to above shall be extendeddioide the period of retroactive effect thereof).

(e)  Additional Reserve Requirement3he Borrower shall pay to each
Lender, (i) as long as such Lender shall be requwenaintain reserves with respect to
liabilities or assets consisting of or includingr&eurrency funds or deposits (currently known as
“Eurocurrency liabilities”), additional interest dhe unpaid principal amount of each
Eurocurrency Rate Loan equal to the actual cosssicti reserves allocated to such Loan by such
Lender (as determined by such Lender in good faith¢h determination shall be conclusive
absent manifest error), and (ii) as long as suctdeeshall be required to comply with any
reserve ratio requirement or analogous requiremeany other central banking or financial
regulatory authority imposed in respect of the nreaiance of the Commitments or the funding
of the Eurocurrency Rate Loans, such additionaisc@spressed as a percentage per annum and
rounded upwards, if necessary, to the nearestiegmal places) equal to the actual costs
allocated to such Commitment or Loan by such Lefaedetermined by such Lender in good
faith, which determination shall be conclusive atbseanifest error), which in each case shall be
due and payable on each date on which interestyasigbe on such Loapyovidedthe Borrower
shall have received at least 10 Business Daysf potce (with a copy to the Administrative
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Agent) of such additional interest or costs fromtsuender describing the basis therefor and
showing the calculation thereof in reasonable tet#Hia Lender fails to give notice 10 Business
Days prior to the relevant Interest Payment Dateh sadditional interest or costs shall be due
and payable within 30 days from receipt of suchaeot

Section 3.05. Compensation for LossedJpon demand of any Lender (with a copy to
the Administrative Agent) from time to time, theBmwer shall promptly compensate such
Lender for and hold such Lender harmless from asy,lcost or expense incurred by it as a
result of:

(@) any conversion, payment or prepayment of any Eurenay Rate Loan,
and any conversion of a Base Rate Loan to a Eurertcy Rate Loan, on a day other than the
last day of the Interest Period for such Loan (Wwaevoluntary, mandatory, automatic, by
reason of acceleration, or otherwise);

(b) any failure by the Borrower (for a reason othentttee failure of such
Lender to make a Loan) to prepay, borrow, or caiany Eurocurrency Rate Loan, or to
convert a Base Rate Loan to a Eurocurrency Rata,lavathe date or in the amount notified by
the Borrower; or

(© any assignment of a Eurocurrency Rate Loan on athey than the last
day of the Interest Period therefor as a resudt igfquest by the Borrower pursuant to Section
12.13;

including any loss or expense arising from theitigtion or reemployment of funds obtained by
it to maintain such Loan or from fees payable tmteate the deposits from which such funds
were obtained, but excluding any loss of anticipgieofits. The Borrower shall also pay any
customary administrative fees charged by such Leindeonnection with the foregoing.

For purposes of calculating amounts payable bytireower to the Lenders under this
Section 3.05, each Lender shall be deemed to hende@l each Eurocurrency Rate Loan made
by it at the Eurocurrency Rate for such Loan byadaming deposit or other borrowing in the
London interbank eurodollar market for a comparan®unt and for a comparable period,
whether or not such Eurocurrency Rate Loan waadhdo funded.

Section 3.06. Mitigation Obligations; Replacement of Lenderg&) Designation of a
Different Lending Office If any Lender requests compensation under Se8tie4, or the
Borrower is required to pay any additional amowmny Lender, the Administrative Agent or
any Governmental Authority for the account of amnter pursuant to Section 3.01, or if any
Lender gives a notice pursuant to Section 3.02y sfueh Lender shall use reasonable efforts to
designate a different Lending Office for fundingbmoking its Loans hereunder or to assign its
rights and obligations hereunder to another obfices, branches or affiliates, if, in the
judgment of such Lender, such designation or assegn (i) would eliminate or reduce amounts
payable pursuant to Section 3.01 or 3.04, as tbe ©ey be, in the future, or eliminate the need
for the notice pursuant to Section 3.02, as aplplgsand (ii) in each case, would not subject
such Lender to any unreimbursed cost or expens&aualt not otherwise be disadvantageous to
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such Lender. The Borrower hereby agrees to pagadlonable costs and expenses incurred by
any Lender in connection with any such designatioassignment.

(b) Replacement of Lenderslf any Lender requests compensation under
Section 3.04, if the Borrower is required to pay additional amount to any Lender or any
Governmental Authority for the account of any Lengarsuant to Section 3.01, if any Lender
gives a notice pursuant to Section 3.02 or if aegder is at such time a Defaulting Lender, then
the Borrower may replace such Lender in accordaitteSection 12.13.

Section 3.07. Survival. All of the Borrower’s obligations under this Art&cB shall
survive termination of the Aggregate Commitmentds eepayment of all other Obligations
hereunder.

ARTICLE 4
CONDITIONS PRECEDENT TOCREDIT EXTENSIONS

Section 4.01. Conditions of Initial Credit Extension.The effectiveness of this
Agreement and the obligation of each L/C Issuerlatter to make its initial Credit Extension
hereunder is subject to satisfaction of the folloyvconditions precedent:

(@  The Administrative Agent’s receipt of the followingach of which shall
be originals or electronic copies (followed prorggily originals) unless otherwise specified,
each properly executed by a duly authorized offadehe signing Loan Party, each dated the
Closing Date (or, in the case of certificates ofggomental officials, a recent date before the
Closing Date) and each in form and substance reha$pratisfactory to the Administrative
Agent:

0] executed counterparts of this Agreement executeshblg Lender
and each Loan Party;

(i) Notes executed by the Borrower in favor of eachdezmequesting
a Note or Notes;

(i)  the Security Agreement executed by each Loan Party,

(iv)  proper financing statements (except for any asaeted collateral
filing or UCC fixture filing) in form appropriateof filing under the Uniform Commercial
Code of all jurisdictions that the Administrativgént may deem necessary in order to
perfect the Liens and security interests creatqulgoorted to be created under the
Interim Order and the Security Agreement, covetirggCollateral described therein;

(v) the Perfection Certificate, executed by each LoantyP

(vi)  such certificates of resolutions or other actiogpuimbency
certificates and/or other certificates of duly authed officers of each Loan Party as the
Administrative Agent may reasonably require evidegdhe identity, authority and
capacity of each officer of a Loan Party executimgLoan Documents to which such
Loan Party is a party;
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(vii)  such documents and certifications as the AdmirtisgaAgent
may reasonably require to evidence that each Leaty B duly organized or formed,
and that each Loan Party is validly existing, indatanding and qualified to engage in
business in each jurisdiction where its ownersleigse or operation of properties or the
conduct of its business requires such qualificaxeept to the extent that failure to do
so could not reasonably be expected to have a Mbeaiverse Effect;

(viii)  the executed opinion of Davis Polk & Wardwell LLSpecial New
York counsel to the Loan Parties, addressed tétministrative Agent, as to such
matters concerning the Loan Parties and the Loailuments as the Administrative
Agent may reasonably request;

(ix)  the executed opinion of Joseph W. Bean, Esq., abElssouri
counsel and in-house counsel to the Loan Partilekeased to the Administrative Agent,
as to such matters concerning the Loan Partiestendoan Documents as the
Administrative Agent may reasonably request;

x) a certificate of a duly authorized officer of edayan Party (A)
either (1) attaching copies of all consents, liesnsnd approvals required in connection
with the execution, delivery and performance byhsugan Party and the validity against
such Loan Party of the Loan Documents to which & party, and such consents, licenses
and approvals shall be in full force and effect(®) stating that no such consents,
licenses or approvals are so required; and (B)ngtébat all consents, licenses and
approvals required in connection with the consunonatf such Loan Party of the
Transaction has been received,;

(xi)  acertificate signed by a Responsible Officer ef Borrower
certifying (A) that the conditions specified in 8eas 4.02(a) and (b) have been
satisfied, and (B) that, except as disclosed itingiby the Borrower to the
Administrative Agent and the Lenders or in filingade with the SEC and press releases,
in each case prior to the Closing Date, since Déeer@1, 2011, there has been no event
or circumstance, either individually or in the agggite, that has had or could reasonably
be expect to have a Material Adverse Effect; and

(xii)  such other assurances, certificates and documenie a
Administrative Agent reasonably may require.

(b)  Any fees required to be paid on or before the @p&late to the
Administrative Agent, any Arranger or the Lende)splursuant to the Fee Letters or (ii)
otherwise for which invoices have been receivddagt one Business Day prior to the Closing
Date shall have been paid.

(c) Unless waived by the Administrative Agent, the Barer shall have paid
all reasonable fees, charges and disbursementsingel to the Administrative Agent (directly
to such counsel if requested by the Administrafigent) to the extent invoiced at least one
Business Day prior to the Closing Dapéys such additional amounts of such fees, charges and
disbursements as shall constitute its reasonabiaae of such fees, charges and disbursements
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incurred or to be incurred by it through the clgsand customary post-closing proceedings
included in such invoicepfovided that such estimate shall not thereafter precéufieal
settling of accounts between the Borrower and ttmifistrative Agent).

(d)  The Administrative Agent shall have received coikall Real Property
Leases of the Loan Parties.

(e)  The Administrative Agent shall have received (i¢ #hudited Financial
Statements for the fiscal year ended December@l1, 2nd (ii) interim unaudited quarterly
consolidated financial statements of the Borrowerefich completed fiscal quarter ending not
less than 45 days prior to the Closing Date.

() The Lenders shall have received all documentatiohagher information
required by bank regulatory authorities under aalie “know-your-customer” and anti-money
laundering rules and regulations, including the RAQT Act, to the extent requested at least 5
Business Days prior to the Closing Date.

(9) Concurrently with the initial extension of credéreunder, the obligations
of the Borrower and the other Loan Parties (othantcontingent indemnification obligations)
under the Existing Securitization Facility shall/edeen paid in full (or, in the case of
obligations in respect of outstanding letters efda, cash collateralized or otherwise provided
for in a manner satisfactory to the applicableirsgiank), and the Administrative Agent shall
have received customary payoff letters.

(h)  The Administrative Agent shall be satisfied, instde discretion, with the
cash management arrangements of the Loan Partiestiiche cash management arrangements
required to be put in place by the Loan Partiesyamt to Section 6.22), it being understood
and agreed that cash management arrangementstenhgsigh Section 6.22 are satisfactory to
the Administrative Agent.

) The Petition Date shall have occurred on or poaiuly 11, 2012.

()] The First Day Orders sought by the Borrower anérexton the Closing
Date (including a cash management order) shalabsfactory to the Administrative Agent and
the Arrangers.

(k) The Interim Order Entry Date shall have occurradrgo the Closing
Date and not later than 5 Business Days followirggRetition Date, and the Interim Order shall
be in full force and effect, shall not have beeoatad or reversed, shall not have been modified
or amended other than as acceptable to each Arrandeshall not be subject to a stay.

()] All of the Liens described in Section 2.16 shald&een created and
perfected upon entry of the Interim Order withdw& hecessity of the execution, recordation of
filings by the Debtors of mortgages, security agreets, control agreements, pledge agreements,
financing statements or other similar documentshempossession or control by the
Administrative Agent of, or over, any Collateras, set forth in the Interim Order. The Interim
Order shall have been effective to create theivelatriorities of the Liens described in Section
2.16 with respect to the Collateral. The automsiidy under the Bankruptcy Code shall have
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been automatically vacated, subject to the terntkeofnterim Order, to permit enforcement of
the Secured Parties’ rights and remedies undeAtrisement and the other Loan Documents.

(m)  No trustee under Chapter 7 or Chapter 11 of thekBgocy Code or
examiner with enlarged powers beyond those sét forSection 1106(a)(3) and (4) of the
Bankruptcy Code shall have been appointed in anlgeoCases.

(n)  The Operating Forecast and the initial 13-Weekd2tan (each in form
and substance satisfactory to the Administrativertgshall have been received by the
Administrative Agent prior to the date hereof

(o) The Administrative Agent shall have received ancexed Borrowing
Base Certificate satisfactory to the Administrathgent.

(p) The Administrative Agent shall be satisfied instde discretion that there
shall not occur as a result of, and after givirfg@fto, the initial extension of credit under the
Facilities, a default (or any event which with thieing of notice or lapse of time or both would
be a default) under any of the Borrower’s or itbSdiaries’ debt instruments and other material
agreements which would permit the counterpartyetioeto exercise remedies thereunder on a
post-petition basis.

(@) There shall exist no unstayed action, suit, ingasion, litigation or
proceeding pending or (to the knowledge of the Bwar) threatened in any court or before any
arbitrator or governmental instrumentality (otheairt the Cases) that could reasonably be
expected to have a Material Adverse Effect.

n The “Required Lenders” (as defined in the Existirgdit Agreement)
under the Existing Credit Agreement shall have atextand delivered to the Administrative
Agent (as defined in the Existing Credit Agreemewtjten commitment advices, subject to
satisfactory documentation, to enter into the Sddout Facility in accordance with a Summary
of DIP Terms provided therewith and (ii) the InterOrder shall provide that the Second Out
Facility shall be in full force and effect upon Bnof the Interim Order and approval by the
Required Lenders (as defined in the Existing Cradieement).

Section 4.02. Conditions to All Credit ExtensionsThe obligation of each
Appropriate Lender to honor any Request for Credtension (other than a Borrowing Notice
requesting only a conversion of Loans to the ofhgre, or a continuation of Eurocurrency Rate
Loans) is subject to the following conditions preeet:

(@  The representations and warranties of each Loay Bamtained in this
Agreement and each other Loan Document or whicle@n&ined in any document furnished at
any time under or in connection herewith or thetewshall be true and correct in all material
respects on and as of the date of such Credit Extenexcept to the extent that such
representations and warranties specifically refexrt earlier date, in which case they shall be
true and correct in all material respects as oh®arlier date, and except that for purposes of
this Section 4.02, the representations and waasetntained in Sectiofsror! Reference
source not found.and (b) shall be deemed to refer to the most testatements furnished
pursuant to Sections 6.01(a) and (b), respectively.
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(b) No Default shall exist, or would result from sudioposed Credit
Extension or from the application of the procedusédof.

(© The Administrative Agent and, if applicable, eagiplecable L/C Issuer
shall have received a Request for Credit Extensi@tcordance with the requirements hereof.

(d) The Closing Date shall have occurred.

(e)  The Interim Order shall be in full force and effaaid shall not have been
vacated or reversed, shall not be subject to a atay/shall not have been modified or amended
in any respect without the written consent of tltemhnistrative Agentprovided that at the time
of the making of any Loan or the issuance of anyeref Credit the aggregate amount of either
of which, when added to the Total Outstandings,ld/exceed the amount under the applicable
Facility authorized by the Interim Order (colledly, the ‘Additional Credit "), the
Administrative Agent and each of the Lenders shalle received a final copy of an order of the
Bankruptcy Court in substantially the form of tleelrim Order (with only such modifications
thereto as are necessary to convert the InterinerQoda final order and such other modifications
are satisfactory in form and substance to the Atstrative Agent and the Arrangers) and
authorizing such Additional Credit (th&ihal Order”), and at the time of the extension of any
Additional Credit the Final Order shall be in ftokce and effect, and shall not have been
vacated or reversed, shall not be subject to a atay/shall not have been modified or amended
in any respect without the written consent of tlthmnistrative Agent.

() The making of such Loan (or the issuance of sudtet.ef Credit) shall
not violate any requirement of law and shall noehpined, temporarily, preliminarily or
permanently.

(9) In the case of any Revolving Credit Borrowing o€lCredit Extension
with respect to a Letter of Credit, (i) a BorrowiBgse Certificate shall have been delivered in
accordance with Section 6.02(1) and (ii) no BornegvBase Deficiency will exist after giving
effect to such Credit Extension.

(h) In the case of any Term Borrowing after the Clodirage, the Bankruptcy
Court shall have entered the Final Order and thalfdrder shall (i) be in full force and effect
(i) not have been vacated or reversed (iii) natehaeen modified or amended other than as
acceptable to the Administrative Agent and the Ageas and (iv) not be subject to a stay.

Each Request for Credit Extension (other than ad®ang Notice requesting only a
conversion of Loans to the other Type or a contionaof Eurocurrency Rate Loans) submitted
by the Borrower shall be deemed to be a representahd warranty that the conditions
specified in Sections 4.02(a), (b) and (f) havenbsatisfied on and as of the date of the
applicable Credit Extension.
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ARTICLE 5
REPRESENTATIONS ANDNVARRANTIES

The Borrower and, to the extent that the followiagresentations and warranties relate
to the Loan Parties, each Loan Party representsvarmants to the Administrative Agent and the
Lenders that:

Section 5.01. Existence, Qualification and Power(a) Each Loan Party is duly
organized or formed and validly existing and (i)gmod standing under the Laws of the
jurisdiction of its incorporation or organizatiagxcept, with respect to this clause (ii), to the
extent that failure to do so could not reasonaklgkpected to have a Material Adverse Effect.

(b)  Subject to the entry of the Orders and subjedbieéaerms thereof, each
Loan Party has all requisite power and authority alhrequisite governmental licenses,
authorizations, consents and approvals to (i) omlease its assets and carry on its business and
(i) execute, deliver and perform its obligatiomsder the Loan Documents and Related
Documents to which it is a party and consummateltaesaction, and (iii) is duly qualified and
is licensed and, as applicable, in good standindeuthe Laws of each jurisdiction where its
ownership, lease or operation of properties orcthreduct of its business requires such
qualification or license; except in each case reteto in clause (iii), to the extent that failuoe
do so could not reasonably be expected to havetaridibAdverse Effect.

Section 5.02. Authorization; No Contravention.Subject to the entry of the Orders
and subject to the terms thereof, the executioivetg and performance by each Loan Party of
each Loan Document, (a) have been duly authorigedl mecessary corporate or other
organizational action, and (b) do not and will fidtcontravene the terms of any of such
Person’s Organization Documents; (ii) conflict wathresult in any breach or contravention of,
or the creation of any Lien (except for any Lielngttmay arise under the Loan Documents)
under, or require any payment to be made undera(d)Contractual Obligation (except in
respect of the Existing Senior Notes) to which sBehson is a party or affecting such Person or
the properties of such Person or any of its Suéasesi or (B) any order, injunction, writ or
decree of any Governmental Authority or any arbaxsard to which such Person or its property
is subject; or (c) violate any Law except to theeekthat any such violation could not
reasonably be expected to have a Material AdveifeetE

Section 5.03. Governmental Authorization; Other Consent&@) Subject to the entry
of the Orders, no approval, consent, exemptiormai#ation, or other action by, or notice to, or
filing with, any Governmental Authority and (b) nmaterial approval, consent, exemption,
authorization, or other action by, or notice tofitang with any other Person, in each case, is
necessary or required in connection with (i) theaesion, delivery or performance by any Loan
Party of this Agreement or any other Loan Documentor the consummation of the
Transaction, (ii) the grant by any Loan Party & thens granted by it pursuant to the Collateral
Documents or (iii) the perfection of the Liens ¢eshunder the Collateral Documents (including
the first priority nature thereof to the extentyded for in the Orders) except for (x) those
approvals, consents, exemptions, authorizatiomsh@r actions which have already been
obtained, taken, given or made and are in fulldand effect, and (z) those landlord consents
required with respect to Real Property Leasesdbiastitute Collateral.

77

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 85 of 166

Section 5.04. Binding Effect. Subject to the entry of the Orders, this Agreenhast
been, and each other Loan Document, when deliveszlinder, will have been, duly executed
and delivered by each Loan Party that is partyetioer Subject to the entry of the Orders, this
Agreement constitutes, and each other Loan Documieen so delivered will constitute, a legal,
valid and binding obligation of such Loan Partyfogoeable against each Loan Party that is
party thereto in accordance with its terms, suliiggteneral principles of equity, regardless of
whether considered in a proceeding in equity dawtand an implied covenant of good faith and
fair dealing.

Section 5.05. Financial Statements; No Material Adverse Effe¢h) The Audited
Financial Statements of the Borrower and its Suases (i) were prepared in accordance with
GAAP consistently applied throughout the periodared thereby, except as otherwise expressly
noted therein; (ii) fairly present in all materiakpects the financial condition of the Borrower
and its Subsidiaries as of the date thereof andrésults of operations for the period covered
thereby in accordance with GAAP consistently agptle@oughout the period covered thereby,
except as otherwise expressly noted therein; andsfiow all material indebtedness and other
material liabilities, of the Borrower and its Sutiaries as of the date thereof, direct or
contingent, including material liabilities for Taxanaterial commitments and material
Indebtedness.

(b) The unaudited consolidated balance sheet of theof¥er and its
Subsidiaries dated March 31, 2012, and the relatedolidated statements of income or
operations, shareholders’ equity and cash flowshelfiscal quarter ended on that date (i) were
prepared in accordance with GAAP consistently &gplhroughout the period covered thereby,
except as otherwise expressly noted therein, apdaiily present in all material respects the
financial condition of the Borrower and its Subariiks as of the date thereof and their results of
operations for the period covered thereby, subjedhe case of clauses (i) and (ii), to the
absence of footnotes and to normal year-end adplisements.

(© Since December 31, 2011, there has been no evemtomstance, either
individually or in the aggregate, that has hadarld reasonably be expected to have a Material
Adverse Effect, except as previously disclosediting to the Administrative Agent and the
Lenders or in filings made with the SEC and pre$sases, in each case prior to Closing Date.

(d) The consolidated pro forma balance sheet of theoB@r and its
Subsidiaries as at May 31, 2012, and the relatedatmlatedoro formastatements of income
and cash flows of the Borrower and its Subsididioeshe month then ended and the portion of
the fiscal quarter then ended, certified by thethnancial officer or treasurer of the Borrower,
copies of which have been furnished to the Admiatiste Agent, fairly present in all material
respects the consolidated pro forma financial dosdof the Borrower and its Subsidiaries as at
such date and the consolidated pro forma resultpefations of the Borrower and its
Subsidiaries for the period ended on such dateaah case giving effect to the Transaction and
the Cases, all in accordance with GAAP.

(e)  The consolidated forecasted balance sheet andnstate of income and
cash flows of the Borrower and its Subsidiariesvéetd pursuant to Section 4.01 or Section
6.02(d) were prepared in good faith on the basth@fssumptions stated therein, which
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assumptions were believed to be reasonable indifgtite conditions existing at the time of
delivery of such forecasts.

Section 5.06. Litigation. There are no unstayed actions, suits, proceedtteyms or
disputes pending or, to the knowledge of the Boemwhreatened, at law, in equity, in
arbitration or before any Governmental Authority,ds against the Borrower or any of its
Subsidiaries or against any of their propertiesegenues (a) that purport to affect or pertain to
this Agreement, any other Loan Document, any RelR@cument or the consummation of the
Transaction, or (b), other than the Cases and &asegpecifically disclosed in public filings
prior to the date hereof or on Schedule 5.06, aghich there is a reasonable possibility of an
adverse determination and that could reasonabéxpected to result in liability of the Loan
Parties greater than the Threshold Amount.

Section 5.07. No Default. Neither the Borrower nor any Subsidiary is inauleff
under or with respect to any Contractual Obligaf@ywith respect to any Material Leased Real
Property (except for non-material non-payment desaar defaults which do not or, with the
giving of any notice, the passage of time, or bathyld not give rise a right of termination by
the lessor) or (b) that would permit the exercesmedies thereunder on a post-petition
basis. No Default has occurred and is continumgauld result from the consummation of the
transactions contemplated by this Agreement oradingr Loan Document.

Section 5.08. Ownership of Property; Liens; Investmentga) The Borrower and
each of its Subsidiaries has (i) subject to thetiksted on Schedule 7.01, good and marketable
Mining Title to the Material Owned Real Propertydahe Material Leased Real Property for the
ordinary conduct of the business and operatioriseof.oan Parties as presently conducted on
the date hereof and (ii) good record title to, alidvleasehold, easement or other real property
interests in all other Real Property necessaryhferordinary conduct of the business and
operations of the Loan Parties as presently coedysubject to such defects in title as could not
reasonably be expected to materially interfere withordinary conduct of the business and
operations of any Loan Party.

(b)  Subject to the exceptions listed thereon, SchedOle sets forth a
complete and accurate list as of the Closing Da#dl diens (other than any Liens permitted
under Sections 7.01(e) or (I)) on the propertyssess of the Borrower and each of its
Subsidiaries, showing as of the date hereof timhbkler thereof.

(c) Schedule 5.08(c) sets forth a complete and acclisates of the Closing
Date of the locations of all mines owned or ledsgthe Borrower or any of its Subsidiaries.

(d)  The Borrower and each of its Subsidiaries has geoard title to, or valid
leasehold, easement or other property interest personal property necessary for the ordinary
conduct of the business and operations of the Raaties as presently conducted.

(e) Schedule 7.03 sets forth a complete and accusttadiof the Closing
Date of all Investments held by the Borrower ang @inits Subsidiaries on the date hereof,
showing as of the date hereof the amount, obligegssuer and maturity, if any, thereof.
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() To the knowledge of the Loan Parties on the CloBatg, all Material
Owned Real Property and the Material Leased Rexgdd?ty that is being mined or operated as
of the Closing Date is in a physical condition thatuld permit mining or operations as presently
conducted.

Section 5.09. Environmental Compliance Except as disclosed in the Borrower’s
most recent annual, quarterly or other reportsl filéth the SEC or on Schedule 5.09, or as
otherwise could not reasonably be expected to hdvaterial Adverse Effect:

(@  The Properties do not contain, and have not prelyatontained, any
Hazardous Materials in amounts or concentrationsiwfi) constitute or constituted a violation
of, or (ii) could reasonably be expected to giwe itio liability under, any applicable
Environmental Law.

(b) None of the Borrower nor any of its Subsidiaries rexceived any notice
of violation, alleged violation, non-compliancebility or potential liability regarding
environmental matters or compliance with Environtakbaws with regard to any of the
Properties or the business operated by the Borrowany of its Subsidiaries (th&tisiness),
or any prior business for which the Borrower hdained liability under any Environmental Law.

(c) Hazardous Materials have not been transportedspoded of from the
Properties in violation of, or in a manner or tmeation which could reasonably be expected to
give rise to liability under, any applicable Enviroental Law, nor have any Hazardous
Materials been generated, treated, stored or déspaisat, on or under any of the Properties in
violation of, or in a manner that could reasondi#yexpected to give rise to liability under, any
applicable Environmental Law.

(d) No judicial proceeding or governmental or admiistte action is
pending or, to the knowledge of the Borrower, therad under any Environmental Law to
which the Borrower or any of its Subsidiaries istorthe knowledge of the Borrower, will be
named as a party or with respect to the Propestitise Business, nor are there any consent
decrees or other decrees, consent orders, adratiistorders or other orders, or other similar
administrative or judicial requirements outstandimgler any Environmental Law with respect
to the Properties or the Business.

(e)  There has been no release or threat of releasazdrblous Materials at or
from the Properties, or arising from or relatedhe operations of the Borrower or any of its
Subsidiaries in connection with the Propertiestbeowise in connection with the Business, in
violation of or in amounts or in a manner that cotdasonably be expected to give rise to
liability under any applicable Environmental Laws.

() The Properties and all operations at the Propeatesn compliance in all
material respects with all applicable Environmenhtalvs.

(9) The Borrower and each of its Subsidiaries (i) ral&Environmental
Permits (each of which is in full force and effaad is not subject to appeal, except in such
instances where the requirement to hold an Enviestiat Permit is being contested in good
faith by the Borrower or any of its Subsidiariesdppropriate proceedings diligently conducted)
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required for any of their current operations ortfee current ownership, operation or use of the
Properties, including all Environmental Permitsuiegd for the coal mining-related operations
of the Borrower or any of its Subsidiaries or,tie extent currently required, any pending
construction or expansion related thereto; (ii), arenave been, in compliance with all
Environmental Permits, except in such instancegevtiee requirement of an Environmental
Permit is being contested in good faith by the Bamr or any of its Subsidiaries by appropriate
proceedings diligently conducted; and (iii) havedisommercially reasonable efforts to cause
all contractors, lessees and other Persons ocayymfrerating or using the mines on the
Properties to comply with all Environmental Lawslaibtain all Environmental Permits required
for the operation of the mines.

(h)  To the knowledge of the Borrower, none of the Proge have any
associated direct or indirect acid mine drainag&wl{i) constitutes or constituted a violation of,
or (ii) could reasonably be expected to give riskability under, any applicable Environmental
Law.

Section 5.10. Mining. The Borrower and each of its Subsidiaries hayeraimounts
and forms required pursuant to Environmental Lavtaimed all performance bonds and surety
bonds, or otherwise provided any financial asswearquired under Environmental Law for
Reclamation or otherwise in the ordinary condudhefbusiness and operations of the Loan
Parties (collectively, Mining Financial Assurances), except for such Mining Financial
Assurances that do not exceed $25,000,000 in tinegate.

Section 5.11. Insurance. The properties of the Borrower and its Subsidiaaies
insured with financially sound and reputable insgecompanies in such amounts (after giving
effect to any self-insurance compatible with thiéoleing standards), with such deductibles and
covering such risks as are customarily carrieddymanies engaged in similar businesses and
owning similar properties in localities where ther@®wer or the applicable Subsidiary operates.

Section 5.12. Taxes. The Borrower and its Subsidiaries have filed alléral, state
and other tax returns and reports required toled,fand have paid all material Federal, state and
other Taxes, assessments, fees and other govemirokatges levied or imposed upon them or
their properties, income or assets otherwise ddepagable (other than those which are being
contested in good faith by appropriate proceeddilggently conducted and for which adequate
reserves have been provided in accordance with GA#d®Pmaterial tax Lien has been filed and,
to the knowledge of the Borrower, no material clérbeing asserted or audit being conducted,
with respect to any material Tax, fee or other ghaf the Borrower or any of its Subsidiaries.
There is no proposed tax assessment against tmevBaror any Subsidiary that would,
reasonably be likely to result in liability of th@an Parties greater than the Threshold Amount.
Neither any Loan Party nor any Subsidiary theregfarty to any tax sharing agreement, other
than the Tax Separation Agreement.

Section 5.13. ERISA Compliance.(a) Except as could not reasonably be expected,
individually or in the aggregate, to have a Matehdverse Effect, (i) each Plan is in
compliance in all material respects with the alile provisions of ERISA, the Code and other
Federal or state Laws (except that with respeahfoMultiemployer Plan which is a Plan, such
representation is deemed made only to the knowletijee Borrower) and (ii) with respect to
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each Plan, no failure to satisfy the minimum fuigdstandards of Sections 412 or 430 of the
Code has occurred, and no application for a fundiaiver or an extension of any amortization
period pursuant to Section 412 of the Code has bete.

(b)  There are no pending or, to the knowledge of thedeer, threatened
claims, actions or lawsuits, or action by any Gomeental Authority, with respect to any Plan
that could reasonably be expected to have a Matsiligerse Effect. There has been no
nonexempt “prohibited transaction” (as defined @ct®n 406 of ERISA) or violation of the
fiduciary responsibility rules with respect to aPkan that has resulted or could reasonably be
expected to result in a Material Adverse Effect.

(c) Except as could not reasonably be expected, inaig or in the
aggregate, to have a Material Adverse Effect: @ BRISA Event has occurred or is reasonably
expected to occur; (ii) no Pension Plan has anyikatéd Pension Liability; (iii) neither the
Borrower nor any ERISA Affiliate has incurred, @asonably expects to incur, any liability
under Title IV of ERISA with respect to any PensRlan (other than premiums due and not
delinquent under Section 4007 of ERISA); (iv) neitthe Borrower nor any ERISA Affiliate
has incurred, or reasonably expects to incur (eb@®pnay occur as a result of relief granted
pursuant to section 1113 of the Bankruptcy Cod®y liability (and no event has occurred which,
with the giving of notice under Section 4219 of BR] would result in such liability) under
Section 4201 or 4243 of ERISA with respect to atMaiployer Plan; and (v) neither the
Borrower nor any ERISA Affiliate has engaged imansaction that could be subject to Section
4069 or 4212(c) of ERISA.

Section 5.14. Subsidiaries; Equity Interests; Loan Partie#\s of the Closing Date,
the Borrower has no Subsidiaries other than thpseifically disclosed in Schedule 5.14, and all
of the outstanding Equity Interests in such Subsie$s have been validly issued, are fully paid
and non-assessable and are owned by each Persengarcentages specified on Schedule 5.14
free and clear of all Liens except those createtbuthe Collateral Documents and the Orders or
permitted by this Agreement and the other Loan Dwents. Schedule 5.14 indicates which
subsidiaries are Loan Parties as of the Closing Blabwing (as to each Loan Party) the
jurisdiction of its incorporation, the addresstsfprincipal place of business and its U.S.
taxpayer identification number or, in the caserof aon-U.S. Loan Party that does not have a
U.S. taxpayer identification number, its uniqueniiiecation number issued to it by the
jurisdiction of its incorporation.

Section 5.15. Margin Regulations; Investment Company A¢a) The Borrower is
not engaged and will not engage, principally oomas of its important activities, in the business
of purchasing or carrying margin stock (within theaning of Regulation U issued by the
Federal Reserve Board), or extending credit forpiimpose of purchasing or carrying margin
stock. Following the application of the proceeflsaxch Borrowing or drawing under each
Letter of Credit, not more than 25% of the value¢haf assets (either of the Borrower only or of
the Borrower and its Subsidiaries on a consolidbtesis) subject to the provisions of Section
7.01, Section 7.04 or Section 7.05 or subject toraatriction contained in any agreement or
instrument between the Borrower and any LendengrAdfiliate of any Lender relating to
Indebtedness and within the scope of Section 9 @ii(ebe margin stock.
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(b) None of the Borrower, any Person Controlling therBaer, or any
Subsidiary is required to register as an “investneempany” under the Investment Company
Act of 1940.

Section 5.16. Disclosure. No report, financial statement, certificate or othe
information furnished (in writing) by or on behalf any Loan Party to the Administrative Agent
or any Lender in connection with the transactiomstemplated hereby and the negotiation of
this Agreement or delivered hereunder or undercihgr Loan Document, taken as a whole with
any other information furnished or publicly avaigbcontains any material misstatement of fact
or omits to state any material fact necessary tekenize statements therein, in the light of the
circumstances under which they were made, not adsig as of the date when made or
delivered;provided that with respect to any forecast, projectioothier statement regarding
future performance, future financial results orestfuture developments, the Borrower
represents only that such information was prepargadod faith based upon assumptions
believed to be reasonable at the time such infoomatas prepared (it being understood that any
such information is subject to significant uncert&s and contingencies, many of which are
beyond the Borrower’s control, and that no assweaan be given that the future developments
addressed in such information can be realized).

Section 5.17. Compliance With Laws.The Borrower and each Subsidiary thereof is
in compliance in all material respects with theuiegments of all Laws (including any zoning,
building, ordinance, code or approval or any baddor mining permits) and all orders, writs,
injunctions and decrees applicable to it or teigperties, except in such instances in which (a)
such requirement of Law or order, writ, injunctiondecree is being contested in good faith by
appropriate proceedings diligently conducted, grtfie failure to comply therewith has been
disclosed in the Borrower’s most recent annualytgug or other report filed with the SEC.

Section 5.18. Intellectual Property; Licenses, EtcThe Borrower and each of its
Subsidiaries own, or possess the right to usef dle trademarks, service marks, trade names,
copyrights, patents, patent rights, franchisesnies and other intellectual property rights
(collectively, ‘1P Rights”) that are reasonably necessary for the operatidheir respective
businesses, except where the failure to own orgsssihie right to use such IP Rights could not
reasonably be expected to have a Material AdveffeetE To the knowledge of the Borrower,
the use of such IP Rights by the Borrower or anys&liary does not infringe upon any rights
held by any other Person, except for any infringantieat could not reasonably be expected to
have a Material Adverse Effect. Except as spatifiaisclosed in Schedule 5.18, no claim or
litigation regarding any of the foregoing is perglor, to the knowledge of the Borrower,
threatened, which, either individually or in thegegpate, could reasonably be expected to have a
Material Adverse Effect.

Section 5.19. [Reserved)].

Section 5.20. Casualty, Etc. Neither the businesses nor the properties of the
Borrower or any of its Subsidiaries have been &by any fire, explosion, accident, strike,
lockout or other labor dispute, drought, storm|,learthquake, embargo, act of God or of the
public enemy or other casualty (whether or not ceddy insurance) that, either individually or
in the aggregate, could reasonably be expectedve & Material Adverse Effect.
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Section 5.21. Labor Matters Except as specifically disclosed on Schedulé&,5.2
there are no collective bargaining agreements dtidployer Plans covering the employees of
the Borrower or any of its Subsidiaries as of thes®g Date.

Section 5.22. Collateral Documents. Subject to the entry of the Orders, the
provisions of the Collateral Documents when exetated delivered (and at all times thereafter)
are effective to create in favor of the AdminisiratAgent for the benefit of the Secured Parties
a legal, valid and enforceable Lien on all rightetand interest of the Collateral owned by the
Loan Parties and described therein.

Section 5.23. Use of Proceeds.The Borrower will use the proceeds of the Loans
solely as provided for in Section 6.11.

Section 5.24. Coal Act; Black Lung Act.

(@  The Borrower, each of its Subsidiaries and itsdted persons” (as
defined in the Coal Act) are in compliance in aliterial respects with the Coal Act and any
regulations promulgated thereunder except whichpdiamce is being contested in good faith by
appropriate proceedings diligently conducted omused by the Bankruptcy Code by virtue of
commencement of the Cases or by the BankruptcytCanal none of the Borrower, its
Subsidiaries or its “related persons” (as defimethe Coal Act) has any liability under the Coal
Act, except as disclosed in the Borrower’s finahstatements or which could not reasonably be
expected to have a Material Adverse Effect, or wéigpect to premiums or other material
payments required thereunder which have been plagh\due, or which liability is being
contested in good faith by appropriate proceeddiigently conducted or the current payment
of which is excused by the Bankruptcy Code by eirtéi commencement of the Cases or by the
Bankruptcy Court.

(b)  The Borrower and each of its Subsidiaries are mal@nce in all material
respects with the Black Lung Act except which caanpde is being contested in good faith by
appropriate proceedings diligently conducted owuerd by the Bankruptcy Code by virtue of
commencement of the Cases or by the BankruptcytCanal neither the Borrower nor any of its
Subsidiaries has either incurred any Black Lundlliiy or assumed any other Black Lung
Liability, except as disclosed in the Borrower'sdncial statements or which could not
reasonably be expected to have a Material Adveiffeett-or with respect to premiums,
contributions or other material payments requitestéunder which have been paid when due or
which Black Lung Liability is being contested inggbfaith by appropriate proceedings
diligently conducted or the current payment of vishig excused by the Bankruptcy Code by
virtue of commencement of the Cases or by the Raptky Court.

Section 5.25. Activities and Liabilities of EACC Camps, INn€ACC Camps, Inc., a
West Virginia corporation, owns no material assetaterial Indebtedness or other material
liabilities, direct or contingent, including mait&riiabilities for Taxes and material commitments,
and conducts no material business or operations.

Section 5.26. Anti-Terrorism Laws. (a) None of the Loan Parties or, to the
knowledge of any of the Loans Parties, any of tAdifiates, is in violation of any applicable
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laws relating to terrorism or money launderingrti-Terrorism Laws "), including Executive
Order No. 13224 on Terrorist Financing, effectiep®@mber 24, 2001 (th&kecutive Order’),
and the Uniting and Strengthening America by PriogjdRppropriate Tools Required to
Intercept and Obstruct Terrorism Act of 2001, Puibkw 107-56.

(b) No Loan Party or, to the knowledge of any of thah&arties, any of
their Affiliates is any of the following:

) a Person or entity that is listed in the annextas otherwise
subject to the provisions of, the Executive Order;

(i) a Person or entity owned or controlled by, or acfor or on
behalf of, any Person or entity that is listedna &nnex to, or is otherwise subject to the
provisions of, the Executive Order;

(i)  a Person or entity with which any Lender is proteithifrom
dealing or otherwise engaging in any transactioarny Anti-Terrorism Law;

(iv)  a Person or entity that commits, threatens or dogspo commit
or supports “terrorism” as defined in the Executeler; or

(v) a Person or entity that is named as a “specialjgti@ted national
and blocked person” on the most current list phielsby the U.S. Treasury Department
Office of Foreign Asset Control at its official wate or any replacement website or other
replacement official publication of such list.

(c) No Loan Party or to the knowledge of any Loan Raty of its Affiliates
(i) conducts any business or engages in makingagiving any contribution of funds, goods or
services to or for the benefit of any Person dbsdrin Section 5.26(b)(ii) above, (ii) deals in,
or otherwise engages in any transaction relatingrig property or interests in property blocked
pursuant to the Executive Order, or (iii) knowinglygages in or conspires to knowingly engage
in any transaction that evades or avoids, or hagtinpose of evading or avoiding, or attempts to
violate, any of the prohibitions set forth in arppécable Anti-Terrorism Law.

ARTICLE 6
AFFIRMATIVE COVENANTS

So long as any Lender shall have any Commitmermtumeler, any Loan or other
Obligation hereunder shall remain unpaid or unBatigother than in respect of contingent
obligations, indemnities and expenses related thera then payable or in existence as of the
later of the Termination Date or the Letter of Gré&tkpiration Date), or any Letter of Credit
shall remain outstanding, the Borrower shall, amall{except in the case of the covenants set
forth in Sections 6.01 and 6.02 (a) — (g)) causd &ubsidiary to:

Section 6.01. Financial Statements.Deliver to the Administrative Agent and each
Lender, in form and detail reasonably satisfactorthe Administrative Agent:
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(@) as soon as available, but in any event within 3& ddter the end of each
fiscal year of the Borrower (commencing with thecél year ended December 31, 2011), a
consolidated balance sheet of the Borrower anflutssidiaries as at the end of such fiscal year,
and the related consolidated statements of incaropearations, changes in shareholders’ equity
and cash flows for such fiscal year, setting fanteach case in comparative form the figures for
the previous fiscal year, all in reasonable detad prepared in accordance with GAAP, such
consolidated statements to be audited and accoegbagia report and opinion of an
independent certified public accountant of natinedcognized standing, which report and
opinion shall be prepared in accordance with gdiyeaacepted auditing standards and shall not
be subject to any exception as to the scope of audi;

(b) as soon as available, but in any event within 4& ddter the end of each
of the first three fiscal quarters of each fisaahyof the Borrower (commencing with the fiscal
guarter ended June 30, 2012), a consolidated akreet of the Borrower and its Subsidiaries
as at the end of such fiscal quarter, and theelednsolidated statements of income or
operations, changes in shareholders’ equity andl ftass for such fiscal quarter and for the
portion of the Borrower’s fiscal year then endeatfisg forth in each case in comparative form
the figures for the corresponding fiscal quartethef previous fiscal year and the corresponding
portion of the previous fiscal year, all in readoleadetail, such consolidated statements to be
certified by a Responsible Officer of the Borrovasrfairly presenting in all material respects the
financial condition, results of operations, changeshareholders’ equity and cash flows of the
Borrower and its Subsidiaries in accordance withABAsubject only to normal year-end audit
adjustments and the absence of footnotes; and

(c) as soon as available, but in any event within 18ifB2ss Days after the
end of each fiscal month of the Borrower, a comnlstéd balance sheet of the Borrower and its
Subsidiaries as at the end of such fiscal montth tla@ related consolidated statements of income
or operations, changes in shareholders’ equitycasti flows for such fiscal month and for the
portion of the Borrower's fiscal year then enddtlirareasonable detail, such consolidated
statements to be certified by a Responsible Offa€¢he Borrower as fairly presenting in all
material respects the financial condition, resafteperations, changes in shareholders’ equity
and cash flows of the Borrower and its Subsidianesccordance with GAAP, subject only to
normal year-end audit adjustments and the absdrfoetaotes.

As to any information contained in materials fuhad pursuant to Section 6.02(d), the
Borrower shall not be separately required to fursigch information under Section 6.01(a) or
(b) above, but the foregoing shall not be in detiogeof the obligation of the Borrower to
furnish the information and materials describe&attion 6.01(a) or (b) above at the times
specified therein.

Section 6.02. Certificates; Other Information.Deliver to the Administrative Agent,
in form and detail reasonably satisfactory to tltemnistrative Agent:

(@) concurrently with the delivery of the financial teaents referred to in
Section 6.01(a), a certificate of its independemtifted public accountants reporting on such
financial statements and stating that in perforntiver audit nothing came to their attention that
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caused them to believe the Borrower failed to cgmpth the financial covenants set forth in
Section 7.11, except as specified in such certdica

(b) concurrently with the delivery of the financial teiments referred to in
Section 6.01(c) (commencing with the delivery af fmancial statements for the fiscal month
ended June 30, 2012), a duly completed CompliaregfiCate signed by a Responsible Officer
of the Borrower, which shall include detailed congtions of the financial covenant set forth in
Sections 7.11, 7.12 and 7.13,;

(c) promptly after any request by the Administrativeefiy copies of any
detailed audit reports, management letters or revemaations submitted to the board of
directors (or the audit committee of the boardioéators) of any Loan Party by independent
accountants in connection with the accounts or babdkhe Borrower or any of its Subsidiaries,
or any audit of any of them;

(d) promptly after the same are available, copies ol @anual report, proxy
or financial statement or other report or commuinicesent to the stockholders of the Borrower,
and copies of all annual, regular, periodic anctigbeeports and registration statements which
the Borrower may file or be required to file withet SEC under Section 13 or 15(d) of the
Securities Exchange Act of 1934, or with any nal@ecurities exchange, and in any case not
otherwise required to be delivered to the Admiaiste Agent pursuant hereto;

(e) unless otherwise required to be delivered to thedees hereunder,
promptly after the furnishing thereof, copies of atatement or report furnished to any holder of
debt securities of any Loan Party or of any ofSitgsidiaries pursuant to the terms of any
indenture or similar agreement and not otherwigeired to be furnished to the Lenders
pursuant to Section 6.01 or any other clause ef$leiction 6.02;

() as soon as available, but in any event prior taltite audited financial
statements are required to be delivered, a repartrarizing the insurance coverage (specifying
type, amount and carrier) in effect for each LoartyPand its Subsidiaries and containing such
additional information as the Administrative Ageat,any Lender through the Administrative
Agent, may reasonably specify;

(9) promptly, and in any event within five Business Bajter receipt thereof
by the Borrower or any Subsidiary, copies of eaettemal notice or other correspondence
received from the SEC (or comparable agency inagpyicable non-U.S. jurisdiction)
concerning any material investigation or possibéarial investigation or other material inquiry
by such agency regarding financial or other openaii results of the Borrower or any Subsidiary;

(h) unless otherwise required to be delivered to thedees hereunder, not
later than ten days after receipt thereof by the@®wer or any Subsidiary, copies of all notices
of default, non-compliance or any other materiattera (excluding those delivered pursuant to
the relevant agreement in the ordinary course sinass), material requests and other material
documents (including amendments, waivers and attoglifications) so received under or
pursuant to any Related Document and, from tinterte upon request by the Administrative
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Agent, such other information and reports regardmegRelated Documents as the
Administrative Agent may reasonably request;

(1) as soon as available, but in any event within ithe period in which the
Borrower must deliver its annual audited financiatsler Section 6.01(a), a report
supplementing Schedules 5.08(a), 5.08(b) and 5.@8(@t identifying all Owned Real Property
and Real Property Leases acquired or disposed ahpy.oan Party during such fiscal year;

()] promptly, such additional information regarding thesiness, financial,
legal or corporate affairs of the Borrower or anypSidiary, or compliance with the terms of the
Loan Documents, as the Administrative Agent or bayder may from time to time reasonably
request;

(k) weekly, on or before the third Business Day follogvthe end of every
calendar week (for purposes of this section, eatdndar week being deemed to end on Friday),
commencing with the calendar week ending July 0322a 13-Week Projection;

)] a Borrowing Base Certificate substantially in tbeni of Exhibit G as of
the date required to be delivered or so requestezhch case with supporting documentation, (i)
(A) semi-monthly (as of the 15th day and as oflést day of each month (or, if either such day
is not a Business Day, as of the Business Day imatedyl preceding such 15th or last day, as
applicable)), on or before the third Business DalpWing each 15th day and each last day of
each month or (B) weekly at any time that Excesailability is less than $37,500,000 (as of the
last Business Day of each week) on or before tiné Business Day of each week, in each case,
commencing July 13, 2012, which Borrowing Base iieate shall reflect the Collateral
contained in the Borrowing Base updated as of 4&th or last day of each month, as applicable;
(ii) in addition to the bi-weekly Borrowing Base i@&cates required pursuant to clause (i),
upon the occurrence and continuance of an Eveldetdult, on or before the third Business Day
following the end of each calendar week, which vie8orrowing Base Certificate shall reflect
the Collateral included in the Borrowing Base updads of the immediately preceding Monday;
(iif) upon the consummation of any Disposition puast to 7.05(g); and (iv) if requested by the
Administrative Agent at any other time when the Awlistrative Agent reasonably believes that
the then existing Borrowing Base Certificate is enaly inaccurate, as soon as reasonably
available after such request; in each case witpatipg documentation as the Administrative
Agent or the Revolving Lenders may reasonably rsgjue

(m)  The Borrower shall deliver or cause to be delivdcethe Administrative
Agent and, if requested, the Lenders, the following

0] upon request by the Administrative Agent, and irement less
frequently than 5th Business Day after the endachamonth, (i) a monthly trial balance
showing Accounts outstanding aged from statemetet aafollows: 1 to 30 days, 31 to
60 days, 61 to 90 days and 91 days or more, acauetbhy a comparison to the prior
month’s trial balance and such supporting detadl documentation as shall be
reasonably requested by the Administrative Agedt(@ha summary of Inventory by
location and type accompanied by such supportitgldend documentation as shall be
reasonably requested by the Administrative Agent;
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(i) on the date any Borrowing Base Certificate is aeld pursuant to
Section 6.02(l), a report with respect to the Baeng including all additions and
reductions (cash and non-cash) with respect tocdotepany Indebtedness of the Loan
Parties, accompanied by such supporting detaidasdmentation as shall be reasonably
requested by the Administrative Agent;

(i) at the time of delivery of each of the financiatstments pursuant
to Sections 6.01(a) and (b);

(A) areconciliation of the Accounts trial balance audrter-
end Inventory reports of the Borrowers to the gahledger of such Loan Party,
in each case, accompanied by such supporting @detditlocumentation as shall
be requested by the Administrative Agent; and

(B) alist of any application for the registration ofygpatent,
trademark or copyright with the United States Paagidl Trademark Office, the
United States Copyright Office or any similar offior agency which any Loan
Party has filed in the prior fiscal quarter;

(iv)  upon request by the Administrative Agent and, irement less
frequently than 45 days after the end of the seematifourth fiscal quarters of each year,
a list of Account Debtors with respect to Eligillecounts, with addresses and contact
information;

(v) such other reports, statements and reconciliatitisrespect to
the Borrowing Base or Collateral of any or all Ld2arties as the Administrative Agent
shall from time to time reasonably request;

(n) promptly (and in any event within three Businesy®)after any Loan
Party has knowledge that Accounts of the Loan &aiti an aggregate face amount of
$15,000,000 or more cease to be Eligible Receigablatice of such occurrence; and

(o) all pleadings, motions and other documents dirgeligted to the
Facilities (including, without limitation, any regsts for relief under sections 363 or 365 or to
approve any compromise and settlement of clainmg) Reorganization Plan or any disclosure
statement related thereto, or any request forfretider section 1113 or 1114 of the Bankruptcy
Code by the earlier of (i) two Business Days ptwbeing filed (and if impracticable, then
promptly after being filed) on behalf of any of thebtors with the Bankruptcy Court or (ii) at
the same time as such documents are provided bgfahg Debtors to any statutory committee
appointed in the Cases or the United States Trdigstebe Southern District of New York, it
being agreed that the Borrower shall be deemednmptiance with this covenant if it uses good
faith efforts to comply.

Documents required to be delivered pursuant toi@e6ét01(a), (b) or (c) or Section
6.02(a) or (b) (to the extent any such documersrenluded in materials otherwise filed with
the SEC) may be delivered electronically and itisbvered, shall be deemed to have been
delivered on the date (i) on which the Borrowertpasich documents, or provides a link thereto
on the Borrower’s website on the Internet at thésite address listed on Schedule 12.02; (ii)

89

US_ACTIVE:\44034880\20\35899.0519



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 97 of 166

on which such documents are posted on the Borrgvibehalf on an Internet or intranet website,
if any, to which each Lender and the Administrathgent have access (whether a commercial,
third-party website or whether sponsored by the fdstrative Agent); or (iii) on which such
documents are filed for public availability of tB&C’s Electronic Data Gathering and Retrieval
systemprovided that the Borrower shall notify the Administratidgent and each Lender (by
telecopier or electronic mail) of the posting ofyauch documents and provide to the
Administrative Agent by electronic mail electromersions i.e., soft copies) of the documents
required to be delivered pursuant to Section 6)0{¢x or (c) or Section 6.02(a) or (b). The
Administrative Agent shall have no obligation tguest the delivery or to maintain copies of the
documents referred to above, and in any event kha# no responsibility to monitor
compliance by the Borrower with any such requesti@ivery, and each Lender shall be solely
responsible for requesting delivery to it or maimizg its copies of such documents.

Section 6.03. Notices. Notify the Administrative Agent:
€)) promptly, of the occurrence of any Default or EvehDefault;

(b) promptly, of any event which could reasonably bpeeted to have a
Material Adverse Effect;

(c) of the occurrence of any ERISA Event that, indialllyy or in the
aggregate, would be reasonably likely to have aeNkltAdverse Effect, as soon as possible and
in any event within 30 days after the Borrower ksaw has obtained notice thereof;

(d)  of any material change in accounting policies pafficial reporting
practices by any Loan Party or any Subsidiary thfere

(e) promptly after receipt of notice or knowledge ofdwan Party thereof,
of any unstayed action, suit, proceeding or cldiegang any Environmental Liability against or
by such Loan Party or any of its Subsidiaries toaild reasonably be expected to have a
Material Adverse Effect;

() promptly after receipt of notice or knowledge oé tBorrower thereof, of
any accidents, explosions, implosions, collapsd®oding at or otherwise related to the
Properties that result in (i) any fatality or (ihe trapping of any Person in any mine for more
than twenty-four hours;

(9) promptly after receipt of notice or knowledge oé tBorrower thereof, of
the issuance of any closure order pursuant to awy&mental Law or pursuant to any
Environmental Permit that could reasonably be etqukto directly or indirectly result in the
closure or cessation of operation of any mine fpeaod of more than 5 consecutive days; and

(h) promptly after receipt of notice or knowledge ofdman Party of any
default by such Loan Party of any of its Subsidgatinder any Contractual Obligation with
respect to Material Leased Real Property.
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Each notice pursuant to this Section shall be apemied by a statement of a
Responsible Officer of the Borrower setting forttalls of the occurrence referred to therein and
stating what action the Borrower has taken andgseg to take with respect thereto.

Section 6.04. Payment of Post-Petition Obligationdn accordance with the
Bankruptcy Code and subject to any required appimwéhe Bankruptcy Court, pay and
discharge as the same shall become due and palgghbédl post-petition Tax liabilities,
assessments and governmental charges or leviestugats properties or assets, except where
failure to do so could not reasonably be expeaigedult in a Material Adverse Effect or (b) all
lawful claims which, if unpaid, would by law becorad.ien upon any material portion of the
Collateral, unless, in each of clause (a) or (lmvabsuch liabilities, assessments, governmental
charges, levies or claims are being contested aadl d@ith by appropriate proceedings diligently
conducted and adequate reserves in accordanc&WliP are being maintained by the
Borrower or such Subsidiary.

Section 6.05. Preservation of Existence, EtdNith respect to the Borrower and each
of its Subsidiaries, (a) preserve, renew and miairmtafull force and effect its legal existence
and good standing under the Laws of the jurisdictibits organization except in a transaction
permitted by Section 7.04 or 7.05; (b) take alsoeble action to maintain all rights, privileges,
permits, licenses and franchises necessary fardheal conduct of its business, except to the
extent that failure to do so could not reasonaklgkpected to have a Material Adverse Effect;
and (c) preserve or renew all of its registere@miat trademarks, trade names and service
marks, the non-preservation of which could reashynad expected to have a Material Adverse
Effect.

Section 6.06. Maintenance of PropertiesWith respect to the Borrower and each of
its Subsidiaries, maintain, preserve and protecifals material properties and equipment
necessary in the operation of its business in goa#ting order and condition (ordinary wear
and tear and damage by fire or other casualtykimgeby condemnation excepted); except
where the failure to do so could not reasonablgXjeected to have a Material Adverse Effect.
The Loan Parties shall use, store and maintaimadintory with reasonable care and caution, in
accordance with applicable standards of any ing@rand in conformity with all applicable law.

Section 6.07. Maintenance of InsuranceMaintain with financially sound and
reputable insurance companies which may be Aféisaif the Borrower, insurance with respect
to its properties and business against loss or gamgthe kinds customarily insured against by
Persons engaged in the same or Similar Businessicbftypes and in such amounts (after
giving effect to any self-insurance compatible whk following standards) as are customarily
carried by companies engaged in Similar Businessdowning similar properties in localities
where the Borrower or the applicable Subsidiaryratgs. Without limiting the generality of
the foregoing, the Borrower and its Subsidiariel$ mvaintain or cause to be maintained (a)
flood insurance with respect to each Flood Hazaogh&ty that is located in a community that
participates in the National Flood Insurance Progria each case in compliance with any
applicable regulations of the Board of GovernorthefFederal Reserve System, (b) liability
insurance, (c) business interruption insurance, (@deplacement value casualty insurance on
the Collateral under such policies of insuranceéhwuch insurance companies, in such amounts,
with such deductibles, and covering such risks @slavbe carried or maintained under similar
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circumstances by Persons of established reputatigaged in Similar Businesses. Each such
policy of insurance shall (i) name the AdministvatiAgent, on behalf of Secured Parties, as an
additional insured thereunder as its interests apggar, (ii) in the case of each casualty
insurance policy, contain a loss payable clausshdorsement, reasonably satisfactory in form
and substance to the Administrative Agent, thatesmthe Administrative Agent, on behalf of
the Secured Parties, as the loss payee thereumdi@ravide for at least thirty days’ prior written
notice to the Administrative Agent of any modificat or cancellation of such policy.

Section 6.08. Compliance with Laws.Comply in all material respects with the
requirements of all Laws and all orders, writsuigtions and decrees applicable to it or to its
business or property, except in such instancesinhwv(a) such requirement of Law or order,
writ, injunction or decree is being contested inddaith by the Borrower or any of its
Subsidiaries by appropriate proceedings diligeatigducted; (b) the failure to comply
therewith, in addition to the risk thereof, is desed in the Borrower’'s most recent annual,
guarterly or other reports filed with the SEC orSchedules 5.09, or (c) the failure to comply
therewith could not reasonably be expected to haMaterial Adverse Effect.

Section 6.09. Books and Records(a) Maintain proper books of record and account,
in which in all material respects full, true andreat entries in conformity with GAAP
consistently applied shall be made of all matdnncial transactions and matters involving the
assets and business of the Borrower or such Sabgidis the case may be; (b) maintain such
books of record and account in material conformiity all applicable requirements of any
Governmental Authority having regulatory jurisdactiover the Borrower or such Subsidiary, as
the case may be; and (c) each Loan Party shall kempate and complete records of its
Inventory, including costs and daily withdrawalslauditions.

Section 6.10. Inspection Rights; Field Exams(a) Permit representatives and
independent contractors of the Administrative Ageamd each Lender to, at the Borrower’s
expense, visit and inspect any of its propert@gxiamine its corporate, financial and operating
records, and make copies thereof or abstractsfthardexcept to the extent (i) any such access
is restricted by a Requirement of Law or (ii) amgls agreements, contracts or the like are
subject to a written confidentiality agreement vathon-Affiliate that prohibits the Borrower or
any of its Subsidiaries from granting such acceskd Administrative Agent or the Lenders;
provided that with respect to such confidentiality regtaons affecting the Borrower or any of its
Subsidiaries, a Responsible Officer is made aviglabsuch Lender to discuss such confidential
information to the extent permitted), and to disctiee business, finances and accounts with its
officers and independent public accountants at seasonable times during normal business
hours and as often as may be reasonably degpiredded that the Administrative Agent or such
Lender shall give Borrower reasonable advance e@ior to any contact with such accountants
and give the Borrower the opportunity to particgat such discussions.

(b) At any reasonable time and from time to time duriegular business
hours, upon reasonable notice, permit represeetatind independent contractors of the
Administrative Agent or any of the Revolving Lensléo visit the properties of the Loan Parties
and their Subsidiaries to, at the Borrower’s expensenduct field examinations, evaluations,
appraisals, environmental assessments and ongaimgenance and monitoring in connection
with the Borrower’s computation of the Borrowingdgaand the assets included in the
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Borrowing Base and such other assets and propeftiee Loan Parties or their Subsidiaries as
the Administrative Agent may reasonably requirel Bmmonitor the Collateral and all related
systemsprovidedthat such field exams and appraisals may be coedwttthe Borrower’s
expense not more than twice per twelve-month pesipdt any time that Excess Availability is
less than $37,500,000, once per quarter. Notwaitiaihg the foregoing, following the
occurrence and during the continuation of an Ewélefault such field examinations and
appraisals may be conducted at the Borrower’s esgpaa many times as the Administrative
Agent shall consider reasonably necessary.

(© At any reasonable time and from time to time duregular business
hours, upon reasonable notice, permit represeetatind independent contractors of the
Administrative Agent or any of the Arrangers toitviee Real Property of the Borrower and its
Subsidiaries to conduct evaluations, appraisatseys and environmental assessments in
connection with monitoring the Term Facility Coledl and, after the occurrence and during the
continuance of an Event of Default, in order to kediany Real Property (including any Leased
Real Property) for sale.

Section 6.11. Use of Proceeds.Use the proceeds of the Credit Extensions to
refinance the Existing Swingline Obligations anidobligations outstanding under the Existing
Securitization Facility and for working capital il expenditures and other general corporate
purposes.

Section 6.12. Covenant to Guarantee Obligations and Give Secur{) Upon the
formation or acquisition of any new direct or iretit Guarantor Subsidiary by any Loan Party,
then the Borrower shall, at the Borrower’s expense:

(1) within 10 days (or such longer period as the Adstmative Agent
may agree) after such formation or acquisitionseasuch Guarantor Subsidiary, to duly
execute and deliver to the Administrative Agentupmement to this Agreement and to
the Security Agreement, in each case in form ahdtance reasonably satisfactory to the
Administrative Agent, whereby such Guarantor Subsydshall (A) become a party to
this Agreement and the Security Agreement uponwgi@tand delivery by such
Guarantor Subsidiary of an Assumption Agreemetmhéiform of Exhibit K hereto, and
any supplements to the Security Agreement or kxtalll Property Security Agreements
or other security and pledge agreements, in ah sases, as specified by and in form and
substance reasonably satisfactory to the Adminig&@gent (including delivery of all
Pledged Equity Interests and Pledged Debt in arsticth Guarantor Subsidiary, and
other instruments representing the Pledged Equigrésts in certificated form
accompanied by undated stock powers executed ik lolathe Pledged Debt indorsed in
blank to the extent required by the Security Agreet)) in all such cases to the same
extent that such documents and instruments wowld baen required to have been
delivered by Persons that were Guarantor Subsgdiam the Closing Date, securing
payment of all the Obligations of such Guarantdostdiary under the Loan Documents
(B) guarantee the other Loan Parties’ obligatiams laecome a Subsidiary Guarantor for
all purposes under the Loan Documents and (C) graeturity interest in substantially
all of its assets to secure such obligations; and
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(i) within 10 days (or such longer period as the Adstmative Agent
may agree) after such formation or acquisitionpihr to the Administrative Agent a
description any Material Owned Real Property andeial Leased Real Property of
such Guarantor Subsidiary, in detail reasonablgfsatory to the Administrative Agent.

(b)  Atthe reasonable request of the Administrativeigeach Loan Party
shall, at the Borrower’s expense:

0] (A) with respect to Material Owned Real Properguse the
applicable Loan Party to duly execute and delisehe Administrative Agent within 45
days (or such longer period as the Administratigedt may agree) after such request,
deeds of trust, trust deeds, deeds to secure deéhiranortgages, (B) with respect to
Material Leased Real Property where the termsefahse of such Material Leased Real
Property (or applicable state law, if such leasslent on the issue) do not prohibit a
mortgage thereof, cause the applicable Loan Pardyly execute and deliver to the
Administrative Agent within 30 days (or such longeriod as the Administrative Agent
may agree) after such request, leasehold mortgageasehold deeds of trust, and (C)
with respect to Material Leased Real Property wileegerms of the lease of such
Material Leased Real Property (or applicable dtate if such lease is silent on the issue)
prohibit a mortgage thereof, (1) cause the appléchban Party to use commercially
reasonable efforts to promptly obtain estoppel@msent agreements executed by the
lessors of such Material Leased Real Property ahdakecute and deliver to the
Administrative Agent, leasehold mortgages or leakkteeds of trust or (2) cause the
applicable Loan Party to file the Interim Orderiwibhe government authority responsible
for recording mortgages in the jurisdiction in whguch Material Leased Real Property
is located, in the case of clauses (A), (B) and {iCjorm and substance satisfactory to
the Administrative Agent, securing payment of aét Obligations of the applicable Loan
Party under the Loan Documents;

(i) within 45 days (or such longer period as the Adstmative Agent
may agree) after such request take whatever additaction (including the recording of
mortgages and the filing of Uniform Commercial Cdid@ancing statements) may be
necessary in the reasonable opinion of the Admmatise Agent to vest in the
Administrative Agent (or in any representative lué tAdministrative Agent designated by
it) valid and subsisting Liens on any Material OwdriReal Property or Material Leased
Real Property, enforceable against all third paytie

(i) within 45 days (or such longer period as the Adstmative Agent
may agree) after such request, cause the applicable Party to provide the
Administrative Agent with a legal description ofyaMaterial Owned Real Property or
any Material Leased Real Property, as applicabbe fvhich any As-Extracted
Collateral will be severed or to which As-Extractedllateral otherwise relates, together
with the name of the record owner of such Matebained Real Property or Material
Leased Real Property, as applicable, the countshioh such Material Owned Real
Property or Material Leased Real Property, as aable, is located, accurate real estate
descriptions sufficient to locate such real properi the ground and such other
information as may be necessary or desirableaadidl property related financing
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statements, deeds of trust, trust deeds, dee@stwesdebt, mortgages, leasehold
mortgages and/or leasehold deeds of trust unde¢io8&:502(b) or 9-502(c) of the UCC
or any similar legal requirements; and

(iv)  within 45 days (or such longer period as the Adstmative Agent
may agree) after such request, cause the applicable Party to provide the
Administrative Agent with all geological data, resedata, material existing mine maps,
surveys, title insurance policies, title insuraradestracts and other evidence of title, core
hole logs and associated data, Coal measuremesdabss@mples, lithologic data, Coal
reserve calculations or reports, washability aredys reports, quality analyses, mine
plans, mining permit applications and supportintadangineering studies and all other
information, maps, reports and data in the possessisuch Loan Party and relating to
or affecting the Real Property, including the Cealerves, Coal ownership, Real
Property Leases, mining conditions, mines, andmgiplans of such Loan Party as
prepared and utilized by such Loan Party in itsr@ng/ course of business.

Section 6.13. Compliance With Environmental Law€xcept as otherwise excused
by the Bankruptcy Court, (a) comply, and use conamdély reasonable efforts to cause all
lessees and other Persons operating or occupwgipgdperties to comply, in all material respects,
with all applicable Environmental Laws and Enviramtal Permits and obtain, to the extent
necessary based on its current operations, and/r@h&nvironmental Permits for its operations
and properties, except in such instances in whiclthé requirement of an Environmental Permit
is being contested in good faith by the Borroweamy of its Subsidiaries by appropriate
proceedings diligently conducted, or (ii) the fadluo so comply, obtain or renew, in addition to
the risk thereof, has been disclosed in the Borrewaost recent annual, quarterly or other
reports filed with the SEC or on Schedule 5.09; émdundertake and perform any cleanup,
removal, remedial or other action necessary to venamd clean up all Hazardous Materials
from any of its properties, in accordance withtbguirements of all Environmental Laws,
except in such instances in which (i) the requineint@ undertake or perform is being contested
in good faith by the Borrower or any of it Subsitka by appropriate proceedings diligently
conducted, or (ii) the failure to so undertake erfprm has been, in addition to the risk thereof,
disclosed in the Borrower’s most recent annualytgug or other reports filed with the SEC or
on Schedule 5.09.

Section 6.14. Preparation of Environmental ReportdNot more often than once per
Property during the term of this Agreement (or mioeguently during the continuance of an
Event of Default), at the reasonable request ofithainistrative Agent, the Borrower shall
provide to the Lenders within 60 days after suciuest, at the expense of the Borrower, an
environmental or mining site assessment or auddrtdor any of its Properties described in
such request, prepared by an environmental or gicamsulting firm reasonably acceptable to
the Administrative Agent describing the presencelmence of Hazardous Materials and
information otherwise reasonably requested by #mders.

Section 6.15. Further Assurances.Promptly upon request by the Administrative
Agent, or any Lender through the Administrative Agga) correct any material defect or error
that may be discovered in any Loan Document onéneixecution, acknowledgment, filing or
recordation thereof, and (b) do, execute, acknogdedeliver, record, re-record, file, re-file,
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register and re-register any and all such furtieés, aleeds, certificates, assurances and other
instruments (including Mortgages) as the AdministeaAgent, or any Lender through the
Administrative Agent, may reasonably require frome to time in order to (i) carry out more
effectively the purposes of the Loan Document$, t@ithe fullest extent permitted by applicable
law, subject the Borrower’s or any of its Subsiigr properties, assets, rights or interests to the
Liens now or hereafter intended to be covered lyyodithe Collateral Documents or the Orders,
and (ii) perfect and maintain the validity, effieeiness and priority of any of the Collateral
Documents and any of the Liens intended to be edeiereunder and by the Orders.

Section 6.16. Compliance with Terms of Leaseholds and RelatediDeats. (a)
Except as otherwise excused by the Bankruptcy Coake all payments and otherwise perform
all obligations in respect of all Real Property $esto which any Loan Party or any of its
Subsidiaries is a party, keep such Real Properagé®in full force and effect and not allow such
Real Property Leases to lapse or be terminatedyorights to renew such Real Property Leases
to be forfeited or cancelled, except in connectidth the rejection of any unexpired lease
pursuant to Section 8.01.

(b) Except as otherwise excused by the Bankruptcy Coake all payments
and otherwise perform all obligations in respecalbRelated Documents, keep such Related
Documents in full force and effect and not allowtsiRelated Documents to lapse or be
terminated or any rights to renew such Related Danis to be forfeited or cancelled, except, in
any case, where the failure to do so, either inldizily or in the aggregate, could not be
reasonably likely to have a Material Adverse Effect

Section 6.17. Ratings. The Borrower shall use commercially reasonablertffim
obtain within 30 days after the Closing Date a mutxedit rating from each of Moody’s and
S&P with respect to the Term Loans.

Section 6.18.  First Day Orders. Cause all proposed “first day” orders submitted to
the Bankruptcy Court to be in accordance with agwinitted by the terms of this Agreement in
all respects, it being understood and agreed hiesfiorms of orders approved by the Arrangers
prior to the Petition Date are in accordance witth permitted by the terms of this Agreement in
all respects.

Section 6.19. Mining Financial Assurances.Maintain all material Mining Financial
Assurances to the extent required pursuant to anyrémental Law.

Section 6.20. Post-Closing Obligations.Perform the obligations set forth on
Schedule 6.21, as and when set forth therein.

Section 6.21. Administration of Accounts and Inventorya) If an Account of any
Loan Party includes a charge for any taxes, the iAdtnative Agent is authorized, in its
discretion, to pay the amount thereof to the pra@eing authority for the account of such Loan
Party if such Loan Party does not do so and togehtire Borrowers therefgprovided however
that neither the Administrative Agent nor the Lersdghall be liable for any taxes that may be
due from the Loan Parties or with respect to anjafal.
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(b) Whether or not a Default exists, the Administrathgent shall have the
right at any time, in the name of the Administrat&gent, any designee of the Administrative
Agent or any Loan Party, to verify the validity, aamt or any other matter relating to any
Accounts of the Loan Party by mail, telephone tieotise. The Loan Parties shall cooperate
fully with the Administrative Agent in an effort facilitate and promptly conclude any such
verification process.

Section 6.22. Cash Management System.

(@  Within 30 days after the Closing Date (or suchrldige as the
Administrative Agent may specify in its sole digava), and at all times thereafter, the
applicable Loan Parties shall enter into and mairaeBlocked Control Agreement, satisfactory
in form and substance to the Administrative Agert the Arrangers in their reasonable
discretion, with respect to each Deposit Accoutd imhich payments in respect of the Accounts
of the Loan Parties are remitted (each such Depasivbunt, a Collection Account’), which
Blocked Account Agreements shall require the ACHhvoe transfer by the end of each Business
Day of all ledger or available, as applicable, casteipts held in such Collection Accounts to
the Revolving Credit Facility Collateral AccountNo Loan Party shall direct any Account
Debtor, or any customer, to make payments on Adsaimrany Deposit Account other than the
Collection Accounts which, 30 days after the Clgdiate (or such later date as the
Administrative Agent may specify in its sole digara), are subject to Blocked Account
Agreements, and the Revolving Credit Facility Celtal Account.

(b) Each Loan Party shall (i) deposit in the Term G@sHateral Account (A)
all Term Facility Collateral (other than the L/CgBaCollateral Account) constituting cash and
Cash Equivalents and (B) all cash Proceeds theywetrom any disposition of Term Facility
Collateral, (ii) except as provided in clause (@&, deposit in the Revolving Credit Facility
Collateral Account all other cash they receive @mdnot establish or maintain any Securities
Account, Commodities Account or Deposit Account iBanot a Control Account, other than
Excluded Accounts. Each Loan Party shall instrachePerson obligated to make a payment to
any of them to make payment, or to continue to npelganent, to the appropriate Control
Account as required by this Section 6.22.

(c) Each Loan Party hereby acknowledges and agree§)titdtas no right of
withdrawal from the Control Accounts, (ii) the fusxdn deposit in the Control Accounts shall at
all times continue to be collateral security fdradlthe Obligations, and (iii) the funds on deposi
in any Control Account shall be applied as provide8ection 9.03 of this Agreement, subject to
Article 11 the Security Agreement. In the evemttfimotwithstanding the provisions of this
Section 6.22, a Loan Party receives or otherwisedieaninion and control of any such proceeds
or collections, such proceeds and collections $leheld in trust by such Loan Party for the
Administrative Agent, shall not be commingled wathy of such Loan Party’s other funds or
deposited in any account of such Loan Party antll gteanptly be deposited into the appropriate
Control Account or dealt with in such other fashamsuch Loan Party may be instructed by the
Administrative Agent.

(d)  Without limiting the foregoing, funds on depositany Deposit Account
or Securities Account under the sole dominion amttrol of the Administrative Agent may be
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invested (but the Administrative Agent shall be emndo obligation to make any such investment)
in Cash Equivalents at the direction of the Adntnaisve Agent and, except during the
continuance of an Event of Default, the Adminisu@tAgent agrees with the Borrower to issue
Entitlement Orders for such investments in Cashi\&dents as requested by the Borrower;
provided howevey that the Administrative Agent shall not have aasponsibility for, or bear

any risk of loss of, any such investment or incahezeon.

(e)  Any amounts received (i) in the Term Cash Colldtaount shall be
applied to payment of the Term Loans pursuant tdi&es 2.06(b) or 2.08(c) as and when due
and (ii) in the Revolving Facility Collateral Accouand each other Control Account (other than
the L/C Cash Collateral Account, the Term Cash&ethl Account and any Cash Collateral
Account) shall be appliediyst to payment of all Revolving Credit Loans then dsexondo the
extent otherwise required by the Agreement, to Cadlateralize all outstanding Revolving
Letters of Credit, anthenas directed by the Borrowgarovidedthat, if an Event of Default has
occurred and is continuing, all amounts in Conftotounts shall be applied pursuant to Section
9.03 and Article 10 of the Security Agreement.

Section 6.23. Financial Restructuring Officer and AdvisorThe Borrower shall
retain a restructuring advisor reasonably accegpttbthe Arrangers to provide restructuring
advice and assistance during the pendency of teesJ& being understood and agreed that
AlixPartners LLP is acceptable to the Arrangerd)he Borrower shall appoint a Chief
Restructuring Officer satisfactory to the Arrang@r$eing understood and agreed that Ted
Stenger is acceptable to the Arrangers) and fiteaon for such appointment as soon as is
practicable after the Petition Date but in any ¢wenor before the Final Order Entry Date. The
Chief Restructuring Officer shall report to the @hrean of the board of directors of the
Borrower.

ARTICLE 7
NEGATIVE COVENANTS

So long as any Lender shall have any Commitmertumeler, any Loan or other
Obligation hereunder shall remain unpaid or unBatigother than in respect of contingent
obligations, indemnities and costs and expensatecethereto not then payable or in existence
as of the later of the Termination Date or the eéretif Credit Expiration Date), or any Letter of
Credit shall remain outstanding, the Borrower shatl nor shall it permit any Subsidiary to,
directly or indirectly:

Section 7.01. Liens. Create, incur, assume or suffer to exist any Ligony or
exception to title to, any of its property, ass@tsevenues, whether now owned or hereafter
acquired, or sign or file under the Uniform Commar€ode of any jurisdiction a financing
statement that names the Borrower or any of itstdidries as debtor, or assign any accounts or
other right to receive income, other than the feitay:

€)) Liens pursuant to any Loan Document or an Order;

(b) Liens on the property of the Borrower or any ofStsbsidiaries existing
on the date hereof and listed on Schedule 7.01;
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(© Liens for (i) pre-petition Taxes that were not glae on the Petition Date
or which are being contested in good faith andgyprapriate proceedings and (ii) post-petition
Taxes not to exceed the Threshold Amount not yetatuwhich are being contested in good
faith and by appropriate proceedingspvidedthat, adequate reserves with respect to both pre-
petition and post-petition taxes are maintainedhenbooks of the applicable Person in
accordance with GAAP;

(d) carriers’, warehousemen'’s, mechanics’, materialsy@epairmen’s or
other like Liens arising in the ordinary courseébakiness which are not overdue or which are
being contested in good faith and by appropriategedings, if adequate reserves with respect
thereto are maintained on the books of the apgkcabrson.

(e) easements, covenants, conditions, rights-of-wayingorestrictions, other
restrictions and other similar encumbrances whictkhe aggregate, are not substantial in
amount, and which do not in any case materiallyagéfrom the value of the property subject
thereto or materially interfere with the ordinagnduct of the business of the applicable Person;

() Liens securing attachments or judgments for thengsy of money not
constituting an Event of Default under Section $)br securing appeal or surety bonds related
to such attachments or judgments;

(9) Liens securing Indebtedness of the Borrower an8utssidiaries
permitted by Section 7.02(e) incurred to financedhquisition of fixed or capital assets;
provided that (i) such Liens shall be created substagtgsathultaneously with the acquisition of
such fixed or capital assets, (ii) such Liens dbat@ny time encumber any property other than
the property financed by such Indebtedness (ottger after-acquired title in or on such property
and proceeds of the existing collateral in accocdamith the instrument creating such Lien),
(i) the principal amount of Indebtedness secuygdny such Lien shall at no time exceed
100% of the original purchase price of such propatthe time it was acquired, and (iv) if the
terms of such Indebtedness require any Lien heexunde subordinated to such Liens, then the
Lien hereunder shall be subordinated on terms nedodp acceptable to the Administrative
Agent;

(h) [Reserved]

0] Liens on the property of the Borrower or any ofSt#hsidiaries, as a
tenant under a lease or sublease entered inte iorthnary course of business by such Person, in
favor of the landlord under such lease or sublessmyring the tenant’s performance under such
lease or sublease, as such Liens are providea tanklord under applicable law and not waived
by the landlord;

()] Liens arising from precautionary Uniform Commerdalde financing
statement filings with respect to operating leasesonsignment arrangements entered into by
the Borrower or any of its Subsidiaries in the nady course of business;

(k) [Reserved]
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() Production Payments, royalties, dedication of reseunder supply
agreements or similar rights or interests grarteden subject to, or otherwise imposed on
properties consistent with normal practices inrthieing industry;

(m) leases, subleases, licenses, sublicenses andofgié® granted to others
incurred in the ordinary course of business antidhanot materially and adversely affect the use
of the property encumbered thereby for its inteng@gbose;

(n) Liens in favor of a banking institution arising bgeration of law or any
contract encumbering deposits (including the rigjtdet-off) held by such banking institutions
incurred in the ordinary course of business anctiwhare within the general parameters
customary in the banking industry securing obligjadi not exceeding $1,000,000;

(o) [Reserved]
(p) [Reserved]
(q) [Reserved]

(9] rights of owners of interests in overlying, undertyor intervening strata
and/or mineral interests not owned by Borrowerre of its Subsidiaries, with respect to tracts
of real property where the Borrower or applicabld$Sdiary’s ownership is only surface or
severed mineral or is otherwise subject to mingeakrances in favor of one or more third
parties; and

(s) other defects and exceptions to title of real prigpehere such defects or
exceptions are not material to the value of suehpeoperty.

Section 7.02. Indebtedness.Create, incur, assume or suffer to exist any Irebhidss,
except:

(@) Indebtedness under the Loan Documents;
(b) Indebtedness outstanding on the date hereof aed I Schedule 7.02;

(c) Indebtedness under the Second Out Facility inrecyal amount not to
exceed $302,000,000;

(d) Guarantees of the Borrower or any of its Subsidgaim respect of
Indebtedness otherwise permitted hereunder of tmeoer or any other Loan Party;

(e) Indebtedness in respect of Capital Lease Obligateom purchase money
obligations for fixed or capital assets within thmitations set forth in Section 7.01(gjrovided
howevey that the aggregate amount of all such Indebtexdaieany one time outstanding shall
not exceed $15,000,000;

)] Indebtedness in respect of Swap Contracts apptioyéae Bankruptcy
Court incurred in the ordinary course of businessbn-speculative purposes and consistent
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with past business practigarovided, howevethat the notional amount of (i) such Swap
Contracts shall not to exceed $10,000,000 indivig@end $25,000,000 in the aggregate;

(9) Indebtedness of the Borrower or any other LoanyRarany other Loan
Party and of any non-Loan Party Subsidiary to aogrL_Party or any other non-Loan Party
Subsidiaryjprovided that such Indebtedness must be subordinatece tOlfigations on
customary terms;

(h) Intercompany current liabilities between Loan Rerincurred in the
ordinary course of business of such Loan Parties;

0] [Reserved]

()] Indebtedness in respect of netting services, autorwlaaringhouse
arrangements, overdraft protections and similaraements in each case in connection with
deposit accounts and in the ordinary course ofness

(K) Indebtedness representing deferred or equity cosgpiem to employees
of the Borrower or any of its Subsidiaries incurnedhe ordinary course of business;

()] [Reserved] and

(m) Indebtedness in the form of bank guaranties, dopmance and
reclamation bonds, statutory obligations, surety @ppeal bonds, performance bonds and other
obligations of a like nature incurred in the ordinaourse of business, in an aggregate amount
not to exceed (i) the amount of such Indebtednetganding on the date hereof and listed on
Schedule 7.02 plus (ii) twenty-five percent (25%3%wch amountprovidedthat such
Indebtedness described in this clause (m) is ratred by any Lien.

Section 7.03. Investments. Make or hold any Investments, except:

(@) Investments held by the Borrower or any of its $dieges in the form of
Cash Equivalents;

(b) advances to officers, directors and employeeseBitrrower and
Subsidiaries in an aggregate amount not to exce@d,$00 at any time outstanding subject to
Bankruptcy Court approval, for travel, entertainmeelocation and analogous ordinary business
purposes;

(© Investments consisting of extensions of credihmnature of accounts
receivable or notes receivable arising from thexgo@ trade credit in the ordinary course of
business, and Investments received in satisfactigrartial satisfaction thereof from financially
troubled account debtors to the extent reasonadtgssary in order to prevent or limit loss;

(d) Investments (including debt obligations and Equatgrests) received in
satisfaction of judgments or in connection with taakruptcy or reorganization of suppliers and
customers of the Borrower and its Subsidiariesiarsgttlement of delinquent obligations of,
and other disputes with, such customers and supg@resing in the ordinary course of business;
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(e) Investments in the nature of Production Paymeaniglties, dedication of
reserves under supply agreements or similar righitsterests granted, taken subject to, or
otherwise imposed on properties with normal prastio the mining industry;

() Investments existing on the date hereof and s#t tor Schedule 7.03;

(9) promissory notes and other similar non-cash corsid@ received by the
Borrower and its Subsidiaries in connection witlsfisitions not otherwise prohibited under
this Agreement;

(h) Permitted Land Swaps, to the extent constitutirmgdtments;
0] Swap Contracts permitted under Section 7.02(f);

()] Investments by the Borrower or its Subsidiarieanyg Loan Party and
Investments by any non-Loan Party in any other bosn Partyprovided that if the Investment
is in the form of Indebtedness, such Indebtednasd be permitted pursuant to Section 7.02(g);
and

(k) Investments by the Borrower or any of its Subsid&anot otherwise
permitted under this Section 7.03 in an aggregatteuat not in excess of $20,000,000.

Section 7.04. Fundamental ChangesMerge, dissolve, liquidate, consolidate with or
into another Person, or Dispose of (whether intos@saction or in a series of transactions) all or
substantially all of its assets (whether now owoetlereafter acquired) to or in favor of any
Person, except that, so long as no Default exrstgald result therefrom:

(@ any Subsidiary may merge with (i) the Borrower,ided, that the
Borrower shall be the continuing or surviving Persar (ii) any one or more other Subsidiaries,
provided, that when any Subsidiary that is a LoartyAs merging with another Subsidiary, the
Loan Party shall be the continuing or survivingddarand the security interests granted by such
Loan Party pursuant to the Orders and the ColleByauments shall remain in full force and
effect;

(b)  any Subsidiary may Dispose of all or substantiallyf its assets (upon
voluntary liquidation or otherwise) to the Borrowsrto another Subsidiary; provided, that if the
transferor in such a transaction is a Loan Pangn the transferee must either be the Borrower
or another Loan Party and the security interesiatgd by such Loan Party pursuant to the
Orders and the Collateral Documents shall remafualiriorce and effect;

(c) the Borrower and any Subsidiary may merge or cahest@ with any other
Person in a transaction in which the Borrower édtrviving or continuing Person; and

(d) the Borrower and its Subsidiaries may consummadransaction that
would be permitted as an Investment under Sectiod. 7
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Section 7.05. Dispositions. Make any Disposition or enter into any agreement to
make any Disposition, except:

(@) Dispositions of used, worn out, obsolete or surphaperty by the
Borrower or any of its Subsidiaries in the ordinaoyrse of business or the abandonment or
allowance to lapse or expire or other Dispositibmtellectual Property in the ordinary course
of business that is, in the reasonable judgmetit@Borrower, no longer economically
practicable to maintain or useful in the conducthef Borrower and its Subsidiaries taken as a
whole;

(b) Dispositions of inventory in the ordinary coursebaiiness;

(c) Dispositions of equipment to the extent that (iglsproperty is
exchanged for credit against the purchase prisenaofar replacement property or (ii) the
proceeds of such Disposition are reasonably pronapiblied to the purchase price of such
replacement property;

(d) Permitted Land Swaps;
(e) [Reserved]
() [Reserved]

(9) Dispositions of assets by the Borrower and its #lidrses not otherwise
permitted under this Section 7.G&pvided that (i) 100% of the consideration received in
respect of any such Disposition shall be cash sh@&uivalents, (ii) at the time of any such
Disposition, no Default shall exist or would reduttm such Disposition, (iii) the consideration
for such Disposition, when taken in the aggregatk thie consideration for all such other
Dispositions since the Closing Date, does not ekx&i€0,000,000 and (iv) with respect to any
such Disposition for consideration with a Fair Meatrkalue greater than $5,000,000, the
Borrower shall first provide 30 days’ prior writt@otice to the Administrative Agent (unless
such notice provision is waived by the AdministratAgent) during which time the
Administrative Agent, on behalf of the Secured Rartshall be permitted to (x) credit bid
forgiveness of a portion of the Indebtedness, iarmount up to half of the total consideration
offered by the Administrative Agent, which totalnsideration shall be at least equal to the
consideration offered by any other party in respéstuch Disposition, outstanding under the
Term Loans with respect to a Disposition of Terniktg Collateral, or outstanding under the
Revolving Loans, with respect to a Disposition e@vBlving Credit Facility Collateral or (y)
except with respect to Dispositions of Real Propkeases (which are governed by Section
8.01(a)), find an acceptable (in the Administrathgent’s good faith and reasonable discretion)
replacement purchaser offering an amount in exaesge consideration offered by any other
party in respect of such Disposition;

(h)  solong as no Default shall occur and be continttimg grant of any
option or other right to purchase any asset imastaction that would be permitted under the
provisions of this Section 7.05;
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(1) assignments, licenses, sublicenses of Intelle&r@erty in the ordinary
course of business and in accordance with thegipé Collateral Documentgrovided
however that any license or sublicense of intellectualparty shall be on a non-exclusive basis;

() sales or discounts (without recourse) of accouetsivable arising in the
ordinary course of business in connection withdbmpromise of collection thereof;

(k) sales, transfers and other dispositions of Investsia joint ventures to
the extent required by, or made pursuant to custpimay/sell arrangement between, the joint
venture parties set forth in joint venture arrangeta and similar binding arrangements; and

()] transfers of property subject to casualty or conukgion events upon
receipt of the Net Cash Proceeds constituting @araBrdinary Receipt.

provided however that any Disposition pursuant to Section 7.05),(c), (g) and (l) and shall
be for Fair Market Value.

Section 7.06. Restricted PaymentsDeclare or make, directly or indirectly, any
Restricted Payment; except that each Subsidiarymede Restricted Payments to the Borrower
and the Subsidiary Guarantors, ratably accordirtheo respective holdings of the type of
Equity Interest in respect of which such Restrid®agment is being madgrovidedthat no
Default shall have occurred and be continuing attithe of such Restricted Payment or would
result therefrom.

Section 7.07. Change in Nature of Busines€ngage in any material line of business
other than a Similar Business.

Section 7.08. Transactions With Affiliates.Enter into any transaction of any kind
with any Affiliate, including, without limitationany purchase, sale, lease or exchange of
property or the rendering of any service, unlesh $tansaction is (a) not prohibited by this
Agreement and (b) upon fair and reasonable teriostantially as favorable to the Borrower or
such Subsidiary as would be obtainable by the Barmr such Subsidiary at the time in a
comparable arm’s length transaction with a Pergbardhan an Affiliate. The foregoing
restrictions shall not apply to the following:

(c) transactions between or among the Borrower and#rer Loan Parties
or between and among any Loan Patrties;

(d)  the payment of reasonable and customary fees anduesement of
expenses payable to directors of the Borrower grSarbsidiary or to any Plan, Plan
administrator or Plan trustee;

(e) loans and advances to directors, officers and eyspkoto the extent
permitted by Section 7.03;

() arrangements with respect to the procurement ofcgey of directors,
officers, independent contractors, consultantswgpleyees in the ordinary course of business
and the payment of customary compensation (inctudonuses) and other benefits (including
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retirement, health, stock option and other bemddihs) and reasonable reimbursement
arrangements in connection therewith;

(9) payments to directors and officers of the Borroad its Subsidiaries in
respect of the indemnification of such Personsighgespective capacities from and against any
and all liabilities, obligations, losses, damagesalties, actions, judgments, suits, costs,
expenses or disbursements, as the case may beaputs the Organization Documents or other
corporate action of the Borrower or its Subsidgriespectively, or pursuant to applicable law;
and

(h) Permitted Land Swaps between or among Loan Parties.

Section 7.09. Burdensome Agreement€nter into any Contractual Obligation (other
than this Agreement or any other Loan Document) ¢(aa limits the ability (i) of any
Subsidiary to make Restricted Payments to the Bar@r any Subsidiary Guarantor or to
otherwise transfer property to or invest in theBaser or any Subsidiary Guarantor, unless such
Contractual Obligations could not reasonably besetga to materially hinder the Borrower’s
ability to meet its obligations under this Agreernen

Section 7.10. Use of Proceeds.Use the proceeds of any Credit Extension, whether
directly or indirectly, and whether immediatelycigentally or ultimately, to purchase or carry
margin stock (within the meaning of Regulation Ulté Federal Reserve Board) or to extend
credit to others for the purpose of purchasingawryging margin stock or to refund indebtedness
originally incurred for such purpose.

Section 7.11. Minimum Consolidated EBITDA. Permit Consolidated EBITDA of
the Borrower and its Subsidiaries on a cumulatasi$for each period beginning on June 1,
2012 and ending on each date set forth in the tadd®v to be less than the amount set forth
opposite such period:

Minimum Consolidated EBITDA

Period Ending (in millions)
October 31, 2012 $48.0
November 30, 2012 $49.0
December 31, 2012 $53.0
January 31, 2013 $61.0
February 28, 2013 $60.0
March 31, 2013 $67.0
April 30, 2013 $81.0
May 31, 2013 $94.0
June 30, 2013 $98.0
July 31, 2013 $110.0
August 31, 2013 $134.0
September 30, 2013 $148.0
October 31, 2013 $176.0
November 30, 2013 $190.0
December 31, 2013 $205.0
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Section 7.12. Capital Expenditures.Make or become legally obligated to make any
Capital Expenditure, except for Capital Expendsurethe ordinary course of business not
exceeding, in the aggregate for the Borrower an&utbsidiaries on a cumulative basis for each
period beginning on June 1, 2012 and ending on datehset forth below, the amount set forth
opposite such period:

Month Amount (in millions)
July 31, 2012 $66.0
August 31, 2012 $73.0
September 30, 2012 $77.0
October 31, 2012 $91.0
November 30, 2012 $96.0
December 31, 2012 $106.0
January 31, 2013 $118.0
February 28, 2013 $121.0
March 31, 2013 $135.0
April 30, 2013 $145.0
May 31, 2013 $164.0
June 30, 2013 $188.0
July 31, 2013 $192.0
August 31, 2013 $196.0
September 30, 2013 $215.0
October 31, 2013 $229.0
November 30, 2013 $236.0
December 31, 2013 $245.0

Section 7.13. Minimum Liquidity Permit Liquidity, as of the close of business on
any day, to be less than the amount set forth afgptbee period in which such day falls:

Period Amount (in millions)
From July 1, 2012 until September 30, 2012 $150.0
From October 1, 2012 until December 31, 2012 $130.0
After January 1, 2013 $100.0

; provided however that until the Final Order Entry Date, the Boreswghall not permit
Liquidity, as of the close of business on any daye less than $125,000,000.

Section 7.14. Amendments of Organization Documen#&mend any of its
Organization Documents in any respect materiallyeegk to the Lenders.

Section 7.15. Accounting Changes.Make any change in (@) its accounting policies
or reporting practices, except as required or pgechby GAAP, or (b) its fiscal year.

Section 7.16. Prepayments, Etc. of Indebtednesgoluntarily prepay, redeem,
purchase, defease or otherwise satisfy prior tatheduled maturity thereof in any manner, or
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make any payment in violation of any subordinatenms of, any (i) Indebtedness of any Loan
Party incurred prior to the Petition Date except@stemplated by the Order, (ii) any
Indebtedness under the Second Out Facility, exagepbntemplated by the Security Agreement
and the Orders, (iii) any other Indebtedness thatibordinated to the Obligations or (iv) any
other Indebtedness, except in the case of clauser{ly, (x) the prepayment of the Credit
Extensions in accordance with the terms of thise&grent or (b) as expressly provided for in the
orders of the Bankruptcy Court entered upon plegglin the form and substance acceptable to
the Administrative Agent.

Section 7.17. Amendment, Etc. of Orders, Related Documents atebtedness.(a)
Amend, modify or change in any manner any First Dager without the prior consent of the
Arrangers or (b) (i) cancel or terminate any Reldd®cument or consent to or accept any
cancellation or termination thereof, other thamadeordance with its terms, (i) amend, modify or
change in any manner any term or condition of aekatfed Document or give any consent,
waiver or approval thereunder, (iii) waive any ddfainder or any breach of any term or
condition of any Related Document or (iv) take attyer action in connection with any Related
Document, in the case of each of clauses (i) tHiGup that would materially impair the value
of the interest or rights of any Loan Party thedrmor that would materially impair the ability
of the Lenders to be repaid hereunder.

Section 7.18. Limitation on Negative Pledge Clauseg&nter into any Contractual
Obligation (other than this Agreement or any othesin Document) after the Petition Date that
limits the ability of the Borrower or any Subsidigguarantor to create, incur, assume or suffer
to exist any Lien upon any of its property to sediwe Obligations hereunderovided however
that the foregoing clause shall not apply to Canttral Obligations which:

@) [Reserved]
(b) [Reserved]
(c) [Reserved]
(d) [Reserved]
(e) [Reserved]

() arise in connection with any Permitted Land Swaptber Disposition
permitted by Section 7.05, with respect to the tasse Disposed;

(9) [Reserved]

(h)  Are customary restrictions on leases, subleasmEs)des, sublicenses or
asset sale agreements otherwise permitted hertgy, than with respect to any Material Leased
Real Property, so long as such restrictions rétathe assets subject thereto;

(1) are customary provisions restricting sublettingssignment of any lease
governing a leasehold interest of the Borrowermyr @ubsidiary, other than with respect to any
Material Leased Real Property;
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()] are customary limitations (including financial mi@inance covenants)
existing under or by reason of leases enteredintioe ordinary course, other than with respect
to any Material Leased Real Property;

(k) are restrictions on cash or other deposits impose@r contracts entered
into in the ordinary course of business, other thdh respect to any Material Leased Real
Property; or

()] are customary provisions restricting assignmenyf other than
agreements with respect to any Material Leased Regderty.

ARTICLE 8
REAL PROPERTYLEASES

Section 8.01. Special Rights with respect to Real Property Leasgg No Loan
Party shall, nor shall it permit any of its Subariks to, pursuant to Section 365 of the
Bankruptcy Code, (x) reject a Real Property Leasgtlerwise terminate a Real Property Lease
(including, without limitation, as a result of te&piration of the assumption period provided for
in Section 365(d)(4) of the Bankruptcy Code) orggll or assign (I) any Material Lease, (II) any
Real Property Lease for consideration that, whkeartan the aggregate with the consideration
for all such other sales or assignments since tbgirig) Date, exceeds $20,000,000 or (Il) any
Real Property Lease during the continuance of antoef Default, in each case, without first
providing 30 days’ prior written notice (or, if dpgable, notice that such Loan Party will seek to
extend the Automatic Rejection Date as provide8ention 365(d)(4) of the Bankruptcy Code)
to the Administrative Agent (unless such noticevpsion is waived by the Administrative Agent
in its sole discretion) during which time the Admstnative Agent shall be permitted to find an
acceptable (in the Administrative Agent’s goodHand reasonable discretion) replacement
lessee (which may include the Administrative Agenits Affiliates) to whom such Real
Property Lease may be assigned. If such a pragpexgsignee is timely found, the Loan
Parties shall (i) not seek to reject such Real @&tgd_ease, (ii) promptly withdraw any
previously filed rejection motion, (iii) promptlylé a motion seeking expedited relief and a
hearing on the earliest court date available foppses of assuming such Real Property Lease
and assigning it to such prospective assigneeighdure any defaults that have occurred and
are continuing under such Real Property Lepssyidedthat this Section 8.01(a) shall not apply
to Real Property Leases that are rejected, sadgdsigned (A) pursuant to a filing which is
acceptable to the Administrative Agent on the RetiDate or (B) on the effective date of an
Acceptable Reorganization Plan. For the avoidafc®ubt, it is understood and agreed that on
or prior to the 30th day prior to the Automatic &jon Date, the Borrowers shall have
delivered (and hereby agree to deliver) writtenasoto the Administrative Agent of each
outstanding Real Property Lease that they intendjext (including, without limitation, through
automatic rejection on the Automatic Rejection D&tem and after the date of such notice (or,
if applicable, notice that the Borrower will seekextend the Automatic Rejection Date as
provided in Section 365(d)(4) of the Bankruptcy €p@rovidedthat if the Borrowers fail to
deliver any such notice to the Administrative Agprior to such date with respect to any such
Real Property Lease (or a notice indicating thasunch Real Property Leases shall be rejected),
the Borrowers shall be deemed, for all purposesurater, to have delivered notice to the
Administrative Agent as of such date that it intetal reject all outstanding Real Property Leases.
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(b) If an Event of Default shall have occurred and twetiouing, the
Administrative Agent may exercise any Debtor’s tggpursuant to section 365(f) of the
Bankruptcy Code with respect to any Real Propeeigse or group of Real Property Leases and,
subject to the Bankruptcy Court’s approval afteicgeand hearing, assign any such Real
Property Lease in accordance with section 365@Bi@nkruptcy Code notwithstanding any
language to the contrary in any of the applicabésé documents or executory contracts. In
connection with the exercise of such rights, thenkdstrative Agent may (x) find an acceptable
(in the Administrative Agent’s good faith and reaable discretion) replacement lessee (which
may include the Administrative Agent or its Affites) to whom a Real Property Lease may be
assigned, (y) hold, and manage all aspects ofuetioa or other bidding process to find such
reasonably acceptable replacement lessee, antd ¢ahnection with any such auction, agree, on
behalf of the Loan Parties, to a break-up fee oeitmburse fees and expenses of any stalking
horse bidder up to an amount not to exceed 3.008tegburchase price of such Real Property
Lease and may make any such payments on behaltbfioan Party and any amount used by
the Administrative Agent to make such paymentslshathe election of the Administrative
Agent in its sole discretion and subject to satisfen of the conditions in Section 4.02, be
deemed a Revolving Credit Borrowing hereunder. Upgaeipt of notice that the Administrative
Agent elects to exercise its rights under this i8a@.01(b), the Loan Parties shall promptly file
a motion seeking expedited relief and a hearintherearliest court date available for purposes
of assuming such Real Property Lease and assigrtmguch assignee and (iv) cure any
defaults that have occurred and are continuing usuleh Real Property Lease. Notwithstanding
the foregoing, this Section 8.01(b) shall not agpljReal Property Leases that are rejected on the
effective date of an Acceptable Reorganization Plan

(c) If an Event of Default shall have occurred and detiouing, the
Administrative Agent shall have the right to diracty Debtor that is a lessee under a Real
Property Lease to assign such Real Property Leabe tAdministrative Agent, on behalf of the
Secured Patrties, as collateral for the Obligatanmg to direct such Debtor lessee to assume such
Real Property Lease to the extent assumption isnejunder the Bankruptcy Code as a
prerequisite to such assignment. Upon receipt bEadhat the Administrative Agent elects to
exercise its rights under this Section 8.01(c),Ltban Parties shall (i) promptly file a motion
seeking expedited relief and a hearing on theesrtiourt date available for purposes of, if
necessary, assuming such Real Property Lease sigdiag it to the Administrative Agent and
(ii) cure any defaults that have occurred and argiguing under such Real Property Lease.
Notwithstanding the foregoing, this Section 8.0Kall not apply to Real Property Leases that
are rejected on the effective date of an AcceptRlelerganization Plan.

(d)  Any order or the Bankruptcy Court approving theuaggtion of any Real
Property Lease shall (i) specifically provide ttta applicable Debtor shall be authorized to
assign such Real Property Lease pursuant to sefia(f) of the Bankruptcy Code subsequent
to the date of such assumption or (ii) providetfer assignment of such Real Property Lease, on
the date of such order, to a reasonably acceptabiee Administrative Agent’s good faith and
reasonable discretion) replacement lessee (whighimesdude the Administrative Agent or its
Affiliates) designated by the Administrative Agent.

(e) No Loan Party shall, nor shall it permit any of@isbsidiaries to, pursuant
to Section 365 of the Bankruptcy Code, sell orgissi Real Property Lease without first
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providing 5 Business Days’ prior written noticedttinitial Notice Period”) to the

Administrative Agent (unless such notice provisiomwaived by the Administrative Agent in its
sole discretion), which Initial Notice Period mag &xtended up to a further 25 days by the
Administrative Agent in its sole discretion by deliing written notice of such extension to such
Loan Party prior to expiration of the Initial No¢id®eriod, and by any further period as is
mutually agreeable between the Administrative Agamd such Loan Party (such notice period
being the Aggregate Notice Period). During such Aggregate Notice Period, the
Administrative Agent, on behalf of the Secured ieartshall be permitted to shall be permitted
to credit bid forgiveness of some or all of thesbaimding Term Facility Obligations (in an
amount equal to at least the consideration offesedny other party in respect of such
assignment) as consideration in exchange for acly Real Property Lease. In connection with
the exercise of any of the Administrative Agenights under Sections 9.01 and 9.02(e) to direct
or compel a sale or assignment of any Real Propedge, the Administrative Agent, on behalf
of the Secured Parties, shall be permitted to thediforgiveness of a portion of the
Indebtedness (in an amount equal to at least theideration offered by any other party in
respect of such sale or assignment) outstandingrihd Term Loans in exchange for such Real
Property Lease. For the avoidance of doubt, tHasigf the Administrative Agent under this
Section 8.01(e) are in addition to any rights ityrhave under Section 7.05(Qg).

)] If any Loan Party is required to cure any monetifault under any Real
Property Lease under this Section 8.01, or othermi£onnection with any assumption of such
Real Property Lease pursuant to section 365 oB#mkruptcy Code, and such monetary default
is not cured within five Business Days of the rptély such Loan Party of notice from the
Administrative Agent under Section 8.01(a), (bY®ror any other notice from the
Administrative Agent requesting the cure of suchetary default, then the Administrative
Agent may cure any such monetary default on betfafich Loan Party and any such payments
shall, at the election of the Administrative Agentits sole discretion and subject to satisfaction
of the conditions in Section 4.02, be deemed a RewgCredit Borrowing hereunder.

ARTICLE 9
EVENTS OFDEFAULT AND REMEDIES

Section 9.01. Events of Default. Any of the following shall constitute an Event of
Default:

€)) Non-Payment The Borrower or any other Loan Party fails ty g
when and as required to be paid herein, any anmafyrincipal of any Loan or any L/C
Obligation or (ii) within three days after the sabeomes due, any interest on any Loan or on
any L/C Obligation, any fee due hereunder, or ahgioamount payable hereunder or under any
other Loan Document; or

(b) Specific Covenants (i) Any Loan Party fails to perform or observeya
term, covenant or agreement contained in any afi@®ex6.03, 6.05, 6.07, 6.08, 6.10, 6.11, 6.12,
6.15, 6.16, 6.18, 6.20, 6.222 or 6.23 or Articlew B, (ii) any of the Subsidiary Guarantors fails
to perform or observe any term, covenant or agreecuntained in Article 11 of this Agreement
(but only to the extent it relates to a default@emane of the covenants listed in clause (i) above)
(iif) any representation, warranty, certificationstatement of fact made or deemed made under
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Section 2.04(a) by or on behalf of the Borrowelldb@aincorrect or misleading in any material
respect when made or deemed made or (iv) any dfdbae Parties fails to perform or observe
any term, covenant or agreement contained in Se&foof the Security Agreement; or

(c) Other Defaults Any Loan Party fails to perform or observe atiyen
covenant or agreement (not specified in Sectio(8)r (b) above) contained in any Loan
Document on its part to be performed or observedsaich failure continues for 30 days; or

(d) Representations and WarrantiesAny representation, warranty,
certification or statement of fact made or deemederby or on behalf of the Borrower or any
other Loan Party herein, in any other Loan Documenin any document delivered in
connection herewith or therewith shall be incoreamnisleading in any material respect when
made or deemed made; or

(e) Cross-Default (i) The Borrower or any Subsidiary (A) failsrtake
any payment when due (whether by scheduled matueityired prepayment, acceleration,
demand, or otherwise) in respect of any Indebtesloe§uarantee (other than Indebtedness
hereunder, Indebtedness under Swap Contracts oa@aas of the Obligations and any
Indebtedness of any Debtor that was incurred poidihe Petition Date), in each case having an
aggregate principal amount (including undrawn cottadior available amounts and including
amounts owing to all creditors under any combineslyndicated credit agreement) of more than
the Threshold Amount, beyond the period of gracany, provided in the instrument or
agreement under which such Indebtedness or Guaresate created or (B) fails to observe or
perform any other agreement or condition relatmgrty such Indebtedness or Guarantee or
contained in any instrument or agreement eviden&eaguring or relating thereto, or any other
event occurs, the effect of which default or otineent is to permit the holder or holders of such
Indebtedness or the beneficiary or beneficiariesuoch Guarantee (or a trustee or agent on
behalf of such holder or holders or beneficiarypeneficiaries) to cause, with the giving of
notice if required, such Indebtedness to becomepdoeto its stated maturity, or such
Guarantee to become due or payable; (ii) thereresaguder any Swap Contract (excluding any
Swap Contract that was entered into prior to thé@i®e Date) an Early Termination Date (as
defined under such Swap Contract) resulting from &Ay event of default under such Swap
Contract as to which a Loan Party or any Subsidiaeyeof is the Defaulting Party (as defined in
such Swap Contract) or (B) any Termination Evests@defined) under such Swap Contract as
to which a Loan Party or any Subsidiary therea@risAffected Party (as so defined) and, in
either event, the Swap Termination Value owed lmhdioan Party or such Subsidiary as a
result thereof is greater than the Threshold Amooin(iii) there occurs under any Liability
Assumption Agreement an early termination of sugpte@ement for any reason which could
reasonably be expected to have an adverse effentyhoan Party or that would impair the
ability of the Lenders to be repaid in full hereancor

() Second Out Facility. The intercreditor and priority of payment prooiss
set forth in the Security Agreement and the Ordbedl for any reason be revoked, invalidated,
or otherwise cease to be in full force and effecthe Second Out Agent or lenders constituting
more than 50% in aggregate principal amount ofSkeond Out Obligations shall contest in any
manner (including by filing any application or matiwith the Bankruptcy Court) the validity or
enforceability thereof, or any such applicatiomution commenced by any Second Out
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Secured Party shall be successful, or the Obligatshall otherwise cease to have the priority
contemplated by the Security Agreement and the ISy de

(9) Challenges Any Loan Party shall challenge, support or emage a
challenge of any payments made to the Administeafigent, any L/C Issuer, any Arranger or
any Lender with respect to the Obligations; or

(h)  Judgments There is entered against the Borrower or ariisof
Subsidiaries one or more final judgments or oraetis respect to any post-petition liability for
the payment of money that arose post-petition inggregate amount (as to all such judgments
and orders) exceeding the Threshold Amount (te#tent not covered by independent third-
party insurance), and, such judgments or ordei$ mbishave been vacated, discharged, stayed
or bonded pending appeal within 60 days from theyeghereof; or

0] ERISA (i) The occurrence of any of the following etitat,
individually or in the aggregate, could reasondi#yexpected to result in a Material Adverse
Effect: (i) an ERISA Event occurs with respect tBBension Plan or Multiemployer Plan which
has resulted or could reasonably be expected tit rasan actual obligation to pay money of the
Borrower under Title IV of ERISA to the Pension ®l&lultiemployer Plan or the PBGC or (ii)
the Borrower or any ERISA Affiliate fails to pay wah due, after the expiration of any applicable
grace period, any installment payment with resgeds withdrawal liability under Section 4201
of ERISA under a Multiemployer Plan; or

() Invalidity of Loan Documents Any Loan Document, at any time after its
execution and delivery and for any reason othar Hsaexpressly permitted hereunder or
satisfaction in full of all the Obligations, ceasese in full force and effect; or any Loan Party
or any other Person contests in any manner thdityatir enforceability of any Loan Document;
or any Loan Party denies that it has any or furliadility or obligation under any Loan
Document, or purports to revoke, terminate or reseiny Loan Document; or

(k) Change of Control There occurs any Change of Control; or

()] Collateral Documents Any Collateral Document after delivery thereof
pursuant to Section 4.01 or 6.12 shall for anyaedsther than pursuant to the terms hereof or
thereof, including as a result of a transactiomped by Section 7.04 or 7.05) cease to create a
valid and perfected Lien, with the priority requirkeereby or thereby (subject to Liens permitted
by Section 7.01), on the Collateral purported tetmeered thereby, except to the extent that any
such loss of perfection or priority results frone flailure of the Administrative Agent to
maintain possession of certificates actually deédeo it representing securities pledged under
the Collateral Documents or to file UCC continuatgtatements and except as to Collateral
consisting of real property to the extent that sloslses are covered by a lender’s title insurance
policy and such insurer has not denied or faileddknowledge coverage; or

(m) [Reserved].

(n) Dismissal or Conversion of Casegi) Any of the Cases of the Debtors
shall be dismissed or converted to a case undgrt€ha of the Bankruptcy Code or any Debtor
shall file a motion or other pleading seeking tisidssal of any Case of any Debtor under
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Section 1112 of the Bankruptcy Code or otherwisg,a(trustee under Chapter 7 or Chapter 11
of the Bankruptcy Code, an examiner with enlargeagrs relating to the operation of the
business (powers beyond those set forth in Settid6(a)(3) and (4) of the Bankruptcy Code)
under Section 1106(b) of the Bankruptcy Code dimtppointed in any of the Cases of the
Debtors and the order appointing such trustee améxer shall not be reversed or vacated within
30 days after the entry thereof;

(o) Superpriority Claims An order of the Bankruptcy Court shall be erdere
granting any Superpriority Claim or other claimagiministrative expense (other than the Carve-
Out) in any of the Cases of the Debtors thaiais passuwith or senior to the claims of the
Administrative Agent and the Lenders against angr@eer or any other Loan Party hereunder
or under any of the other Loan Documents, or anyt@rdakes any action seeking or supporting
the grant of any such claim, except as expressiyitted hereunder; or

(p) Relief from Automatic Stay The Bankruptcy Court shall enter an order or
orders granting relief from the automatic stay aggtlle under Section 362 of the Bankruptcy
Code to the holder or holders of any security gdgeto (i) permit foreclosure (or the granting of
a deed in lieu of foreclosure or the like) on asgeds of any of the Debtors which have a value
in excess of $5,000,000 in the aggregate or (ifniteother actions that would have a Material
Adverse Effect on the Debtors or their estateseftads a whole); or

(@) Certain Orders (i) The Final Order Entry Date shall not havewred
by the date that is 30 days (or 45 days, if enttyre Final Order is delayed by any requirements
as a result of an evidentiary hearing or similaarhey or process associated with objections
being made to entry of the Interim Order or theaF{Drder) following the Interim Order Entry
Date; or

(i) an order of the Bankruptcy Court shall be entees@nsing,
amending, supplementing, staying for a period\a# flays or more, vacating or
otherwise amending, supplementing or modifyinglttterim Order or the Final Order, or
the Borrowers or any Subsidiary of the Borrowedlsiyaply for authority to do so,
without the prior written consent of the Adminigive Agent, the Arrangers or the
Required Lenders, and such order is not reversedaated within 5 days after the entry
thereof; or

(i) an order of the Bankruptcy Court shall be entemuyohg or
terminating use of Cash Collateral by the LoaniBsiror

(iv)  the Interim Order or Final Order shall cease taa valid and
perfected Lien on the Collateral or to be in foltde and effect; or

(v) any of the Loan Parties shall fail to comply witte tOrders; or

(vi) afinal non-appealable order in the Cases shathibered charging
any of the Collateral under Section 506(c) of tllBuptcy Code against the Lenders or
the commencement of other actions that is matgralVerse to the Administrative Agent,
the Lenders or their respective rights and remadeler the Facilities in any of the
Cases or inconsistent with any of the Loan Docus)emnt
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n Pre-Petition Payments Except as permitted by the Orders, any Debtor
shall make any Pre-Petition Payment other tharPRtéion Payments authorized by the
Bankruptcy Court in accordance with “first day” erd of the Bankruptcy Court satisfactory to
the Administrative Agent and the Arrangers or biyeotorders entered by the Bankruptcy Court
with the consent of (or non-objection by) the Agars;provided howevery that in no event shall
the Debtors make any Pre-Petition Payment in résge() critical vendors in an aggregate
amount in excess of $25,000,000, (ii) foreign vesdn an aggregate amount in excess of
$750,000 and (iii) the claims of common carrierd amrehousemen in an aggregate amount in
excess of $18,000,000, without the prior writtensent of the Administrative Agent and the
Arrangers; or

(s) Invalid Plan A Reorganization Plan that is not an Acceptable
Reorganization Plan shall be confirmed in any ef@ases of the Debtors, or any order shall be
entered which dismisses any of the Cases of théoeand which order does not provide for
termination of the Commitments and payment inifultash of the Obligations under the Loan
Documents (other than contingent indemnificatiohgattions not yet due and payable), or any
of the Debtors shall seek, support or fail to cenie good faith confirmation of any such plan or
entry of any such order; or

) Supportive Actions Any Loan Party or any Subsidiary thereof sheilet
any action in support of any matter set forth inggaaphs (n) through (s), above or any other
Person shall do so and such application is notested in good faith by the Loan Parties and the
relief requested is granted in an order that issteted pending appeal; or

(u)  Any Material Lease is terminated by the lessorunihsMaterial Leased
Real Property and such termination is not (a) beogested in good faith by appropriate
proceedings diligently conducted or (b) stayedsreffectiveness by the Bankruptcy Code by
virtue of the commencement of the Cases or by dr&kRiptcy Court.

Section 9.02. Remedies Upon Event of Defaula) If any Event of Default occurs
and is continuing, the Administrative Agent shatlthe request of, or may, with the consent of,
the Class Required Lenders of any Class, take aal} of the following actions:

(1) declare the commitment of each Lender of the apbleClass to
make Loans and any obligation of the L/C Issuan#&ke L/C Credit Extensions to be
terminated, whereupon such commitments and obbigathall be terminated;

(i) declare the unpaid principal amount of all outstagd.oans of the
applicable Class, all interest accrued and ungeacebn, and all other amounts owing or
payable hereunder or under any other Loan Docutodmg¢ immediately due and payable,
without presentment, demand, protest or other eaifany kind, all of which are hereby
expressly waived by the Borrower;

(i) in the case of the Required Revolving Lenders,iregbat the
Borrower Cash Collateralize the L/C Obligationsgmamount equal to the then
Outstanding Amount thereof);
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(iv)  subject to the provisions of Section 10 of the $iechgreement,
exercise on behalf of itself, the Class of Lendard the applicable L/C Issuer all rights
and remedies available to it, such Lenders and E(€Hhssuer under the Loan
Documents or applicable law (including in respddhe Collateral);

(V) require any Loan Party to promptly complete, punst@ Section
363 and 365 of the Bankruptcy Code, subject taitités of the Secured Parties to credit
bid, a Disposition of its Real Property Leasesryr portion thereof in one or more
parcels at public or private sales, at any of tdenfistrative Agent’s offices or
elsewhere, for cash, at such time or times anddt price or prices and upon such other
terms as the Administrative Agent may deem comrabltyaieasonable;

(vi)  exercise any of its rights with respect to Realerty Leases
under Section 8.01;

provided however that (y) with respect to a Single Class Defautly Lenders of the
applicable Class shall be entitled to requesttti@iAdministrative Agent exercise
remedies pursuant to this Section 9.02 (or to curtbereto) and (z) with respect to the
enforcement of Liens or other remedies with respetite Collateral of the Loan Parties
under the preceding clause (iv), the Administrathgent shall provide the Borrower
(with a copy to counsel for the Creditors’ Comnetia the Cases and to the United
States Trustee for the Southern District of Newkyevith seven (7) days’ prior written
notice prior to taking the action contemplated ¢gr in any hearing after the giving of
the aforementioned notice, the only issue that beasaised by any party in opposition
thereto being whether, in fact, an Event of Defaak occurred and is continuing.

(b) Upon the occurrence of the Termination Date, @ @ommitments of
each Lender to make Loans and the Commitmentscdf leender and Issuer to issue or
participate in Letters of Credit shall each autaoadlty be terminated, (ii) the Loans, all interest
thereon and all other amounts and Obligations sttimatically become due and payable in
cash, without presentment, demand, protest oraofiany kind, all of which are hereby
expressly waived by the Borrower and the other Lidarties.

Section 9.03. Application of Funds. Subject to the Security Agreement, on the
Termination Date and after the exercise of remegliegided for in Section 9.02 (or after the
Loans have automatically become immediately dueparydble and the L/C Obligations have
automatically been required to be Cash Collatezd)izany amounts received on account of the
Obligations shall be applied by the Administrativgent in the following order:

First, to payment of that portion of the Obligations stitating fees, indemnities,
expenses and other amounts (including fees, chargedisbursements of counsel to the
Administrative Agent and amounts payable underchatB) payable to the
Administrative Agent in its capacity as such;

Secongdto payment of that portion of the Obligations siitating fees,
indemnities and other amounts (other than princip&trest and Letter of Credit Fees)
payable to the Revolving Lenders, the Term Lenderd,the L/C Issuer with respect to
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Letters of Credit (including fees, charges and ulisbments of counsel to the respective
Lenders and the L/C Issuer (including fees and therges for attorneys who may be
employees of any Lender or the L/C Issuer) and ansgpayable under Article 3, ratably
among them in proportion to the respective amodessribed in this claussecond
payable to them;

Third, to payment of that portion of the Obligations siitating accrued and
unpaid Letter of Credit Fees and interest on thenispL/C Borrowings and other
Obligations, ratably among the Revolving Lenddrs, Term Lenders and the L/C Issuer
in proportion to the respective amounts describetiis clausd hird payable to them,;

Fourth, to payment of that portion of the Obligations stitaiting unpaid principal
of the Loans, L/C Borrowings and amounts owing urkscured Hedge Agreements and
Secured Cash Management Agreements, ratably arherigevolving Lenders, Term
Lenders, the L/C Issuer, the Hedge Banks and tlsé @&mnagement Banks in proportion
to the respective amounts described in this cl&oseth held by them;

Fifth, to the Administrative Agent for the account of tb/C Issuer, to Cash
Collateralize that portion of L/C Obligations conged of the aggregate undrawn amount
of Letters of Credit; and

Last the balance, if any, after all of the Obligatidva/e been indefeasibly paid
in full, to the Borrower or as otherwise requirgdLaw;

provided that the application to the Obligations pursuarthis Section 9.03 of amounts
received in respect of Collateral that is Revolv@rgdit Facility Collateral and in respect of
Collateral that is Term Facility Collateral is egpsly subject to the priorities set forth in Sattio
Article 10 of the Security Agreement and in theehith Order (and, when entered, the Final
Order), and all such amounts shall first be alledah accordance with such priorities before
being applied to the Obligations pursuant to thasten 9.03.

Subject to Section 2.04(d), amounts used to Ca#lht€alize the aggregate undrawn
amount of Letters of Credit pursuant to clakgéh above shall be applied to satisfy drawings
under such Letters of Credit as they occur. If ampunt remains on deposit as cash collateral
after all Letters of Credit have either been fullpwn or expired, such remaining amount shall
be applied to the other Obligations, if any, in tder set forth above.

ARTICLE 10
ADMINISTRATIVE AGENT

Section 10.01. Authorization and Action (a) (i) Each Term Lender Lender and L/C
Issuer hereby appoints Citibank, N.A. as the Team#istrative Agent hereunder and (ii) each
Revolving Lender and L/C Issuer hereby appointg@itk, N.A. as the Revolving
Administrative Agent hereunder and, in each caaeh) such Lender and L/C Issuer authorizes
such Administrative Agent to take such action aanagn its behalf and to exercise such powers
under this Agreement and the other Loan Documenéseadelegated to such Administrative
Agent under such agreements and to exercise swetrp@s are reasonably incidental thereto.
Without limiting the foregoing, each Lender and U&Suer hereby authorizes the applicable
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Administrative Agent to execute and deliver, angi@oform its obligations under, each of the
Loan Documents to which the Administrative Agenaigarty, to exercise all rights, powers and
remedies that the Administrative Agent may haveeursdich Loan Documents and, in the case
of the Collateral Documents, to act as agent feragplicable Lenders, L/C Issuers and other
Secured Parties under such Collateral Documentse plovisions of thigrror! Reference
source not found.are solely for the benefits of the AdministratAgent, the Lenders and the
L/C Issuers, and no Loan Party shall have rights thérd party beneficiary of any such
provision

(b)  As to any matters not expressly provided for bg thjreement and the
other Loan Documents (including enforcement oremibn), the Administrative Agent shall not
be required to exercise any discretion or takeaaipn, but shall be required to act or to refrain
from acting (and shall be fully protected in sargfor refraining from acting) upon the
instructions of the Required Lenders, (or such iottuenber or percentage of the Lenders as shall
be necessary, or that the Administrative Agentldiedieve in good faith to be necessary), and
such instructions shall be binding upon all Revadvienders or Term Lenders, as applicable
and the applicable L/C Issuempvided that the Administrative Agent shall be requiredake
any action that in its opinion or in the opinionitsfcounsel, may expose it to liability or that is
contrary to the Loan Documents or applicable Regoénts of Law, including, without
limitation, any action that may be in violationtbe automatic stay under any Requirement of
Law relating to bankruptcy, insolvency or reorgauian or relief of debtors. The
Administrative Agent shall be deemed not to havevWkedge of any Default or the event or
events that give rise to any Default unless and ting& Borrower, any Lender or any L/C Issuer
shall have given written notice to the AdministvatAgent describing such Default and such
event or events. The Revolving Administrative Agagrees to give to each Revolving Lender
and applicable L/C Issuer, and the Term Administeaf\gent agrees to give each Term Lender
and applicable L/C Issuer, in each case, prompteof each notice given to it by any Loan
Party pursuant to the terms of this Agreement eratiner Loan Documents.

(c) In performing its functions and duties hereundeat ander the other Loan
Documents, the Administrative Agent is acting sptah behalf of the Lenders and L/C Issuers
(except to the limited extent provided in Secti@0B(c)), and its duties are entirely ministerial
and administrative in nature. The Administrativgefit does not assume and shall not be
deemed to have assumed any duties or obligatitves thtan as expressly set forth herein and in
the other Loan Documents or any other relationabkifhe agent, fiduciary or trustee of or for
any Lender, L/C Issuer or holder of any other Cddign. The Administrative Agent may
perform any of its duties under any Loan Documegndithrough its agents or employees. Itis
understood and agreed that the use of the termifasinative agent” herein or in any other Loan
Document (or any other similar term) with referetmé¢he Administrative Agent is not intended
to connote any fiduciary or other implied (or exggeobligations arising under agency doctrine
of any applicable law. Instead, such term is weed matter of market custom, and is intended
to create or reflect only an administrative relasioip between contracting parties.

(d) Neither the Administrative Agent may perform angladl of its functions
and duties and exercise its rights and powers hdexwor under any other Loan Document by or
through any one or more sub-agents appointed bgdn@nistrative Agent. The
Administrative Agent and any such sub-agent mafoperany and all of its functions and duties
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and exercise its rights and powers by or througir tiespective Affiliates. Each such sub-agent
and the Affiliates of the Administrative Agent aedch such sub-agent shall be entitled to the
benefits of all provisions of thisrror! Reference source not found.and Section 12.04 (as
though such sub-agents were the “Administrativer&gender the Loan Documents) as if set
forth in full herein with respect thereto. Eacllssub-agent shall be required to comply with
the provisions of Article 3 the same extent as if it were the Administrathgent. The
Administrative Agent shall not be responsible tog hegligence or misconduct of any of its sub-
agents except to the extent that a court of compgidasdiction determines in a final and non-
appealable judgment that the Administrative Agextee with gross negligence or willful
misconduct, in each case, as determined by a obudampetent jurisdiction in a final, non-
appealable judgment, in the selection of such gdma

(e)  The Administrative Agent nor any member of the AtgeGroup shall be
responsible for or have any duty to ascertain quiir into (i) any statement, warranty,
representation or other information made or supgheor in connection with this Agreement,
any other Loan Document, (ii) the contents of aerfificate, report or other document delivered
hereunder or thereunder or in connection herewitherewith or the adequacy, accuracy and/or
completeness of the information contained ther@inthe performance or observance of any of
the covenants, agreements or other terms or condiset forth herein or therein or the
occurrence of any Default, (iv) the validity, erdeability, effectiveness or genuineness of this
Agreement, any other Loan Document or any othezeagent, instrument or document or the
perfection or priority of any Lien or security inést created or purported to be created by the
Orders or the Collateral Documents or (v) the &attgon of any condition set forth in Article 4
or elsewhere herein, other than (but subject tddregoing clause (ii)) to confirm receipt of
items expressly required to be delivered to the iistrative Agent. Neither the
Administrative Agent nor any member of the Ager@i®up shall, except as expressly set forth
herein and in the other Loan Documents, have atytdulisclose, and shall not be liable for a
failure to disclose, any information relating t@ tBorrower or any of its Affiliates that is
communicated to or obtained by a Person serviranagyent or any of its Affiliates in any
capacity.

() Nothing in this Agreement or any other Loan Docutrsdrall require the
Administrative Agent or any of its Related Partie€arry out any “know your customer” or
other checks in relation to any person on behadinyf Lender or L/C Issuer and each Lender and
L/C Issuer confirms to the Administrative Agentttitas solely responsible for any such checks
it is required to carry out and that it may noyreh any statement in relation to such checks
made by the Administrative Agent or any of its RetaParties.

()  The Arrangers and the Syndication Agent shall heotehave any
obligations or duties whatsoever in such capacigeu this Agreement or any other Loan
Document and shall incur no liability hereundetra@reunder in such capacity.

Section 10.02. Administrative Agent’s Reliance, Etd\either the Administrative
Agent nor any of its Affiliates or any of their pective directors, officers, agents or employees
shall be liable for any action taken or omittedéotaken by it, him, her or them under or in
connection with this Agreement or the other LoartDuents, except for its, his, her or their
gross negligence or willful misconduct as determibg a court of competent jurisdiction in a
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final, non-appealable judgment. Without limitingetforegoing, the Administrative Agent (a)
may treat the payee of any Note as its holder sath Note has been assigned in accordance
with Section 12.06(b) may rely on the Registelhi ¢éxtent set forth in Section 12.06(c), may
rely upon any statement made to it orally or bgglbne and believed by it to have been made
by the proper Person, and shall not incur anylltgldor relying thereon, (d) may consult with
legal counsel (including counsel to the Borroweany other Loan Party), independent public
accountants and other experts selected by it amtirsst be liable for any action taken or

omitted to be taken in good faith by it in accordamvith the advice of such counsel, accountants
or experts, (e) makes no warranty or representéi@my Lender or L/C Issuer and shall not be
responsible to any Lender or L/C Issuer for antest&nts, warranties or representations made
by or on behalf of any Loan Party in or in conneatwith this Agreement or any other Loan
Document, (f) shall not have any duty to ascertaito inquire either as to the performance or
observance of any term, covenant or condition isf Agreement or any other Loan Document,
as to the financial condition of any Loan Partyasrto the existence or possible existence of any
Default or Event of Default, (g) shall not be respible to any Lender or L/C Issuer for the due
execution, legality, validity, enforceability, gananess, sufficiency or value of, or the
attachment, perfection or priority of any Lien dezhor purported to be created under or in
connection with, this Agreement, any other Loan ioent or any other instrument or document
furnished pursuant hereto or thereto and (h) sleaé#ntitled to rely on, and shall incur no

liability under or in respect of this Agreementamy other Loan Document by relying on or
acting upon any notice, request, statement, docyroensent, certificate or other instrument or
writing (including any electronic message, interoeintranet website posting or other
distribution) or any telephone message believed toybe genuine and signed, sent or otherwise
authenticated by the proper party or parties. elfieanining compliance with any condition
hereunder to the making of a Loan or the issuahee.etter of Credit that by its terms must be
fulfilled to the satisfaction of a Lender or an Li&Suer, the Administrative Agent may presume
that such condition is satisfactory to such Lenddess an officer of the Administrative Agent
responsible for the transactions contemplated lyeskall have received notice to the contrary
from such Lender or such L/C Issuer prior to th&imgof such Loan or the issuance of such
Letter of Credit, and in the case of a Borrowing;lsLender shall not have made available to the
Administrative Agent, such Lender or such L/C Is&IRatable Portion of such Borrowing

Section 10.03. Posting of Approved Electronic Communication&@) Each of the
Lenders and L/C Issuers and each Loan Party alga¢¢hie Administrative Agent may, but shall
not be obligated to, make the Approved Electrorocn@unications available to the Lenders and
the L/C Issuers by posting such Approved Electr@wvenmunications on IntraLinks™ or a
substantially similar electronic platform chosentbg Administrative Agent to be its electronic
transmission system (thépproved Electronic Platform”).

(b)  Although the Approved Electronic Platform and itsrary web portal are
secured with generally-applicable security procedwand policies implemented or modified by
the Administrative Agent from time to time (inclugj, as of the Closing Date, a dual firewall
and a User ID/Password Authorization System) aedjproved Electronic Platform is secured
through a single-user-per-deal authorization methbedreby each user may access the
Approved Electronic Platform only on a deal-by-deasis, each of the Lenders, the L/C Issuer
and each Loan Party acknowledges and agrees thdistibution of material through an
electronic medium is not necessarily secure antkiieae are confidentiality and other risks
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associated with such distribution. In considerafar the convenience and other benefits
afforded by such distribution and for the othersidaration provided hereunder, the receipt and
sufficiency of which is hereby acknowledged, eatthe Lenders, the L/C Issuer and each Loan
Party hereby approves distribution of the Approkgettronic Communications through the
Approved Electronic Platform and understands asdragss the risks of such distribution.

(c) The Approved Electronic Platform and the ApprovéecEonic
Communications are provided “as is” and “as avé#fab Neither the Administrative Agent nor
any of its Affiliates or any of their respectiveioérs, directors, employees, agents, advisors or
representatives (each, afgent Affiliate”) warrant the accuracy, adequacy or completenkess o
the Approved Electronic Communications or the ApeabElectronic Platform and each
expressly disclaims liability for errors or omigssoin the Approved Electronic Platform and the
Approved Electronic Communications. No warrantyaoy kind, express, implied or statutory,
including, without limitation, any warranty of mérantability, fithess for a particular purpose,
non-infringement of third party rights or freedororh viruses or other code defects, is made by
the Agent Affiliates in connection with the Appral/&lectronic Platform or the Approved
Electronic Communications.

(d) Each of the Lenders, the L/C Issuers and each Paaty agree that the
Administrative Agent may, but (except as may beairagl by applicable law) shall not be
obligated to, store the Approved Electronic Commations on the Approved Electronic
Platform in accordance with the Administrative Agemgenerally-applicable document retention
procedures and policies.

(e)  The Borrower hereby acknowledges that certain @fLigtnders may be
“public-side” Lendersi(e., Lenders that do not wish to receive material pahlic information
with respect to the Borrower or its securitiesctea ‘Public Lender”). The Borrower hereby
agrees that so long as the Borrower is the isdugnyoutstanding debt or equity securities that
are registered or issued pursuant to a privateinffer is actively contemplating issuing any
such securities (w) all materials and/or informatpyovided by or on behalf of the Borrower
hereunder (collectively,Borrower Materials”) that are to be made available to Public Lenders
shall be clearly and conspicuously marked “PUBLW@iich, at a minimum, shall mean that the
word “PUBLIC” shall appear prominently on the figsige thereof; (x) by marking Borrower
Materials “PUBLIC,” the Borrower shall be deemedtve authorized the Administrative
Agent, any Arranger, the L/C Issuers and the Lesttetreat the Borrower Materials as not
containing any material non-public information wifspect to the Borrower or its securities for
purposes of United States Federal and state sesuetvs provided however that to the extent
the Borrower Materials constitute Information, trehall be treated as set forth in Section 12.07);
(y) all Borrower Materials marked “PUBLIC” are peittad to be made available through a
portion of the Platform designated “Public Investand (z) the Administrative Agent and any
Arranger shall be entitled to treat the Borrowen®ials that are not marked “PUBLIC” as
being suitable only for posting on a portion of Blatform not designated “Public Investor.”
Notwithstanding the foregoing, the Borrower shait he under any obligation to mark the
Borrower Materials “PUBLIC.” In connection withetforegoing, each party hereto
acknowledges and agrees that the foregoing pradsace not in derogation of their
confidentiality obligations under Section 12.07.
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Section 10.04. The Administrative Agent IndividuallyWith respect to its Ratable
Portion, Citibank shall have and may exercise #mesrights and powers hereunder and is
subject to the same obligations and liabilitiesuad to the extent set forth herein for any other
Lender. The termsenders$, “Required Lendetfsand any similar terms shall, unless the
context clearly otherwise indicates, include, withtimitation, Citibank in its individual
capacity as a Lender or as one of the Requireddmsn@itibank and its Affiliates may accept
deposits from, lend money to, and generally engagay kind of banking, trust or other
business with, any Loan Party as if Citibank westatting as the Administrative Agent.

Section 10.05. Activities of Agent’s Group (a) Each Lender and L/C Issuer
understands that Citibank, acting in its individoapacity, and its Affiliates (collectively, the
“Agent’s Group”) are engaged in a wide range of financial ses/@ed businesses (including
investment management, financing, securities tgadiarporate and investment banking and
research) (such services and businesses are nalgetferred to in this Section 10.0569
“Activities) and may engage in the Activities with or on biélodone or more of the Loan
Parties or their respective Affiliates. Furthermahe Agent’s Group may, in undertaking the
Activities, engage in trading in financial produotsundertake other investment businesses for
its own account or on behalf of others (includihg toan Parties and their Affiliates and
including holding, for its own account or on behafiothers, equity, debt and similar positions in
the Borrower, other Loan Parties or their respechffiliates), including trading in or holding
long, short or derivative positions in securitiesns or other financial products of one or more
of the Loan Parties or their Affiliates. Each Lendnd the L/C Issuer understands and agrees
that in engaging in the Activities, the Agent’s Gpomay receive or otherwise obtain
information concerning the Loan Parties or theifil&tes (including information concerning the
ability of the Loan Parties to perform their regparObligations hereunder and under the other
Loan Documents) which information may not be a\@ddao any of the Lenders or the L/C
Issuers that are not members of the Agent’s GrolNeither the Administrative Agent nor any
member of the Agent’s Group shall have any dutgisclose to any Lender or L/C Issuer or use
on behalf of the Lenders or the L/C Issuers andl sbabe liable for the failure to so disclose or
use any information whatsoever about or derivethftioe Activities or otherwise (including any
information concerning the business, prospects;abip@s, property, financial and other
condition or creditworthiness of any Loan Partieamy Affiliate of any Loan Parties) or to
account for any revenue or profits obtained in @mtion with the Activities, except that the
Administrative Agent shall deliver or otherwise reakvailable to each Lender and L/C Issuer
such documents as are expressly required by any Doaument to be transmitted by the
Administrative Agent to the Lenders or the L/C Issu

(b) Each Lender and L/C Issuer further understandsliieat may be
situations where members of the Agent’s Group eir tliespective customers (including the
Loan Parties and their Affiliates) either now hawvanay in the future have interests or take
actions that may conflict with the interests of amg or more of the Lenders or the L/C Issuers
(including the interests of the Lenders or the I3€uers hereunder and under the other Loan
Documents). Each Lender and L/C Issuer agreesithatember of the Agent’s Group is or
shall be required to restrict its activities agsutt of the Person serving as the Administrative
Agent being a member of the Agent’s Group, and ¢aah member of the Agent's Group may
undertake any Activities without further consulbatiwith or notification to any Lender or L/C
Issuer. None of (i) this Agreement nor any othea. Document, (ii) the receipt by the Agent’s
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Group of information (including Information) conoéng the Loan Parties or their Affiliates
(including information concerning the ability ofetthoan Parties to perform their respective
Obligations hereunder and under the other Loan Decits) nor (iii) any other matter shall give
rise to any fiduciary, equitable or contractualiesi{including without limitation any duty of
trust or confidence) owing by the Administrativeekg or any member of the Agent’s Group to
any Lender or L/C Issuer including any such dust thiould prevent or restrict the Agent’s
Group from acting on behalf of customers (including Loan Parties or their Affiliates) or for
its own account.

Section 10.06. Lender Credit Decision (a) Each Lender and L/C Issuer confirms to
the Administrative Agent, each other Lender and Is€lier and each of their respective Related
Parties that it (i) possesses (individually or tigh its Related Parties) such knowledge and
experience in financial and business matters thatcapable, without reliance on the
Administrative Agent, any other Lender or L/C Issaeany of their respective Related Parties,
of evaluating the merits and risks (including tigal, regulatory, credit, accounting and other
financial matters) of (x) entering into this Agreemt, (y) making Loans and other extensions of
credit hereunder and under the other Loan Docunemitgz) taking or not taking actions
hereunder and thereunder, (ii) is financially abléear such risks and (iii) has determined that
entering into this Agreement and making Loans ahdrcextensions of credit hereunder and
under the other Loan Documents is suitable andogpiatte for it.

(b) Each Lender and L/C Issuer acknowledges that ig)sblely responsible
for making its own independent appraisal and ingatibn of all risks arising under or in
connection with this Agreement and the other Loacunents, (ii) that it has, independently
and without reliance upon the Administrative Agearty other Lender or L/C Issuer or any of
their respective Related Parties, made its ownaaggdrand investigation of all risks associated
with, and its own credit analysis and decisionriteeinto, this Agreement based on such
documents and information, as it has deemed appte@nd (iii) it will, independently and
without reliance upon the Administrative Agent, ailger Lender or L/C Issuer or any of their
respective Related Parties, continue to be soésgonsible for making its own appraisal and
investigation of all risks arising under or in cection with, and its own credit analysis and
decision to take or not take action under, thise&gnent and the other Loan Documents based
on such documents and information as it shall ftione to time deem appropriate, which may
include, in each case:

0] the financial condition, status and capitalizatodthe Borrower
and each other Loan Party;

(i) the legality, validity, effectiveness, adequacynforceability of
this Agreement and each other Loan Document and#rgy agreement, arrangement or
document entered into, made or executed in antioipaf, under or in connection with
any Loan Document;

(i)  determining compliance or non-compliance with aagdition
hereunder to the making of a Loan, or the issuaheeletter of Credit and the form and
substance of all evidence delivered in connectidh @stablishing the satisfaction of
each such condition;
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(iv)  the adequacy, accuracy and/or completeness othlee o
information delivered by the Administrative Ageahy other Lender or L/C Issuer or by
any of their respective Related Parties under eoimection with this Agreement or any
other Loan Document, the transactions contempla¢eeby and thereby or any other
agreement, arrangement or document entered intg wraexecuted in anticipation of,
under or in connection with any Loan Document.

Section 10.07. Indemnification Each Lender agrees to indemnify the Administeati
Agent, the Arrangers and each of their respectiff¢iates, and each of their respective directors,
officers, employees, members, partners, agenttets, representatives, attorneys, consultants
and advisors (to the extent not reimbursed by thwedver and without affecting the Borrower’s
indemnification obligations hereunder), from andiagt such Lender’'s aggregate Ratable
Portion of any Indemnified Matterprovided howevey that no Lender shall be liable for any
portion of such liabilities, obligations, losseanthages, penalties, actions, judgments, suits,,costs
expenses or disbursements resulting from the Adwnative Agent’s or such Affiliate’s,
director’s, officer’s, employee’s, member’s, partagagent’s, trustee’s, representative’s,
attorney’s, consultant’s and advisor’s gross neglag or willful misconduct or as a result of
material breach by such Indemnitee, in each casgetermined by a court of competent
jurisdiction in a final and non-appealable judgmeMithout limiting the foregoing, each
Lender agrees to reimburse the Administrative Ageamptly upon demand for its Ratable
Portion of any out-of-pocket expenses (includingsfeexpenses and disbursements of financial
and legal advisors) incurred by the Administra#gent in connection with the preparation,
execution, delivery, administration, modificati@mendment or enforcement (whether through
negotiations, legal proceedings or otherwise) pofegal advice in respect of its rights or
responsibilities under, this Agreement or the otlwan Documents, to the extent that the
Administrative Agent is not reimbursed for such exgpes by the Borrower or another Loan
Party;provided that such reimbursement by the Lenders shalafiett the Borrower’'s
continuing reimbursement obligations with respleteto;provided further, that the failure of
any Lender to indemnify or reimburse the Administ&@Agent shall not relieve any other
Lender of its obligation in respect thereof.

Section 10.08. Successor Administrative Agenfa) The Revolving Administrative
Agent or the Term Administrative Agent may at ainyet give notice of its resignation to the
applicable Lenders, the L/C Issuers and the Borrowedpon receipt of any such notice of
resignation, the Required Lenders shall have titg,rin consultation with the Borrower, to
appoint a successor. If no such successor shadl lbeen so appointed by the Required Lenders,
and shall have accepted such appointment, withitha38 after the retiring Administrative Agent
gives notice of its resignation, then the retirkgministrative Agent may, on behalf of the
applicable Lenders, appoint a successor Adminige@&gent;provided, thaif the
Administrative Agent notifies the Borrower, the dpable Lenders and the L/C Issuers that no
Person has accepted such appointment, then sughatsn shall nonetheless become effective
in accordance with such notice and (a) the retiAdginistrative Agent shall be discharged
from its duties and obligations hereunder and utiteeother Loan Documents (except that in the
case of any collateral security held by the Adntratsve Agent on behalf of the applicable
Lenders under any of the Loan Documents, the mgtkidministrative Agent shall continue to
hold such collateral security until such time asiacessor Administrative Agent is appointed),
and (b) all payments, communications and deterrmonafprovided to be made by, to or through
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the Administrative Agent shall instead be made btpoaach applicable Lender or L/C Issuer
directly, until such time as the Required Lendgnsaant a successor Administrative Agent as
provided for above in this paragraph. Upon theeptance of a successor’s appointment as
Administrative Agent hereunder, such successof shateed to and become vested with all of
the rights, powers, privileges and duties of theing (or retired) Administrative Agent, and the
retiring Administrative Agent shall be dischargeanh all of its duties and obligations hereunder
or under the other Loan Documents (if not alreadglthrged therefrom as provided above in
this Section 10.08). The fees payable by the Begrdo any successor Administrative Agent
shall be the same as those payable to its predwagdess otherwise agreed between the
Borrower and such successor. After the retiringWixdstrative Agent’s resignation hereunder
and under the other Loan Documents, the provisebisis Error! Reference source not found.
and Section 12.04 shall continue in effect forlibaefit of such retiring Administrative Agent,

its sub-agents and their respective Related Pantiespect of any actions taken or omitted to be
taken by any of them while such retiring Adminisitra Agent was Administrative Agent under
this Agreement and the other Loan Documents.

(b)  Any resignation pursuant to this Section 10.08 ®eeson acting as
Administrative Agent shall, unless such Personl staify the Borrower and the applicable
Lenders and the L/C Issuers otherwise, also adlive such Person and its Affiliates of any
obligation to advance or issue new, or extend iexysor Letters of Credit where such advance,
issuance or extension is to occur on or after tfeetve date of such resignation. Upon the
acceptance of a successor’s appointment as Admaitivg Agent hereunder, (i) such successor
shall succeed to and become vested with all ofigfes, powers, privileges and duties of the
retiring L/C Issuer, (ii) the retiring L/C Issuenall be discharged from all of their respective
duties and obligations hereunder or under the dtban Documents and (iii) the successor L/C
Issuer shall issue letters of credit in substitufiar the Letters of Credit, if any, outstanding at
the time of such succession or make other arrangesaéisfactory to the retiring L/C Issuer to
effectively assume the obligations of the retirid§ Issuer with respect to such Letters of Credit.

(c) In addition to the foregoing, if a Revolving Lendercomes, and during
the period it remains, a Defaulting Lender, any I3€uer may, upon prior written notice to the
Borrower and the Revolving Administrative Agentsign as L/C Issuer effective at the close of
business New York time on a date specified in suatite (which date may not be less than 30
days after the date of such notice); provided shah resignation by such L/C Issuer will have
no effect on the validity or enforceability of abgtter of Credit then outstanding or on the
obligations of the Borrower or any Lender undes thgreement with respect to any such
outstanding Letter of Credit or otherwise to sué@ Lssuer.

Section 10.09. Concerning the Collateral and the Collateral Docurte (a) Each
Lender and L/C Issuer agrees that any action thlgghe Administrative Agent or the Required
Lenders (or, where required by the express ternisi®fAgreement, a greater proportion of the
Lenders) in accordance with the provisions of Agseement or of the other Loan Documents,
and the exercise by the Administrative Agent orReguired Lenders (or, where so required,
such greater proportion) of the powers set fortieineor therein, together with such other
powers as are reasonably incidental thereto, bkadluthorized and binding upon all of the
Lenders, the L/C Issuers and other Secured Part#ghout limiting the generality of the
foregoing, the Administrative Agent shall have sode and exclusive right and authority to (i)
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act as the disbursing and collecting agent folLeveders and the L/C Issuers with respect to all
payments and collections arising in connectionwitheand with the Collateral Documents,

(i) execute and deliver each Collateral Documertat accept delivery of each such agreement
delivered by any Loan Party, (iii) act as Admiragive Agent for the Lenders, the L/C Issuers
and the other Secured Parties for purposes ofdffeqtion of all security interests and Liens
created by such agreements and all other purptatesl shereinprovided howevey that the
Administrative Agent hereby appoints, authorizes dinects the Administrative Agent, each
Lender and L/C Issuer to act as collateral sub-aigerthe Administrative Agent, the Lenders
and the L/C Issuers for purposes of the perfeaiaall security interests and Liens with respect
to the Collateral, including any deposit or sedesiaiccounts maintained by a Loan Party with,
and cash and Cash Equivalents held by, such Lemderch L/C Issuer, (iv) manage, supervise
and otherwise deal with the Collateral, (v) takehsaction as is necessary or desirable to
maintain the perfection and priority of the segunitterests and Liens created or purported to be
created by the Collateral Documents and (vi) exasphay be otherwise specifically restricted
by the terms hereof or of any other Loan Documexéycise all remedies given to the
Administrative Agent, the Lenders, the L/C Issued ¢he other Secured Parties with respect to
the Collateral under the Loan Documents relatimgdto, applicable law or otherwise.

(b) Each of the Lenders and L/C Issuers hereby consetite release and
hereby directs, in accordance with the terms hethefAdministrative Agent to release (or, in
the case of clause (ii) below, release or subotd)jremy Lien held by the Administrative Agent
for the benefit of the Lenders and the L/C Issagainst any of the following:

0] all of the Collateral and all Loan Parties, upamri@ation of the
Commitments and payment and satisfaction in fulash of all Loans and all other
Obligations that the Administrative Agent has baeetified in writing are then due and
payable (and, in respect of contingent L/C Obligadi with respect to which cash
collateral has been deposited or a back-up letteredlit has been issued, in either case in
the appropriate currency and on terms satisfadtotlye Administrative Agent and the
applicable L/C Issuer)

(i) any assets that are subject to a Lien permitte8dayion 7.01(g);
and

(i)  any part of the Collateral sold or disposed of liyan Party if
such sale or disposition is permitted by this Agreat (or permitted pursuant to a waiver
of or consent to a transaction otherwise prohibitgthis Agreement), subject to
approval by the Bankruptcy Court.

(© Anything contained in any of the Loan Documentth® contrary
notwithstanding, the Borrower, the Administrativgeht, the L/C Issuer and each other Secured
Party hereby agree that (i) no Secured Party gk any right individually to realize upon any
of the Collateral or to enforce any Guaranty, ingaunderstood and agreed that all powers,
rights and remedies hereunder and under any dfdhe Documents may be exercised solely by
the Administrative Agent for the benefit of the 8exd Parties in accordance with the terms
hereof and thereof and all powers, rights and reesadhder the Collateral Documents may be
exercised solely by the Administrative Agent foe tienefit of the Secured Parties in accordance
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with the terms thereof, and (ii) in the event dbeeclosure or similar enforcement action by the
Administrative Agent on any of the Collateral puastito a public or private sale or other
disposition (including, without limitation, pursuaie Section 363(k), Section 1129(b)(2)(a)(ii)

or otherwise of the Bankruptcy Code), the Admimistre Agent may be the purchaser or
licensor of any or all of such Collateral at anglsgale or other disposition and the
Administrative Agent, as agent for and represeveatf Secured Parties shall be entitled, for the
purpose of bidding and making settlement or payroétite purchase price for all or any portion
of the Collateral sold at any such sale or dispwsito use and apply any of the Obligations as a
credit on account of the purchase price for anjateral payable by the Administrative Agent at
such sale or other disposition.

(d) Each of the Lenders and L/C Issuers hereby dithet&dministrative
Agent to execute and deliver or file such termmratnd partial release statements and do such
other things as are necessary to release Liens tteléased pursuant to this Section 10.09
promptly upon the effectiveness of any such release

(e) Each of the Lenders and L/C Issuers hereby consethe release of any
Subsidiary Guarantor from its obligations underidet11 if such Person ceases to be a
Subsidiary as a result of a transaction permittetkuthe Loan Documents.

() Upon request by the Administrative Agent at anyetinhe Required
Lenders will confirm in writing the Administrativegent's authority to release or subordinate its
interest in particular types or items of propedyto release any Subsidiary Guarantor from its
obligations under Article 11 pursuant to this Saeti0.09.

()  The Administrative Agent shall not be responsiloledr have a duty to
ascertain or inquire into any representation orardy regarding the existence, value or
collectability of the Collateral, the existenceigpity or perfection of the Administrative Agent’s
Lien thereon, or any certificate prepared by angrL®arty in connection therewith, nor shall the
Administrative Agent be responsible or liable te ttenders for any failure to monitor or
maintain any portion of the Collateral.

Section 10.10. Collateral Matters Relating to Related Obligationg he benefit of the
Loan Documents and of the provisions of this Agreetmelating to the Collateral shall extend
to and be available in respect of any Obligatiasiag under any Secured Hedge Agreement or
Cash Management Agreement or that is otherwise ¢av@@rsons other than the Administrative
Agent, the Lenders and the L/C Issuers (collegfivdRelated Obligations) solely on the
condition and understanding, as among the Admatistr Agent and all Secured Patrties, that (a)
the Related Obligations shall be entitled to thedhé of the Loan Documents and the Collateral
to the extent expressly set forth in this Agreenaamt the other Loan Documents and to such
extent the Administrative Agent shall hold, and éanétve right and power to act with respect to,
the guaranty in Article 11 and the Collateral ohddéof and as agent for the holders of the
Related Obligations, but the Administrative Agenbtherwise acting solely as agent for the
Lenders and the L/C Issuers and shall have noiadyduty, duty of loyalty, duty of care, duty
of disclosure or other obligation whatsoever to halgder of Related Obligations, (b) all matters,
acts and omissions relating in any manner to tla@aguy in Article 11, the Collateral, or the
omission, creation, perfection, priority, abandontra release of any Lien, shall be governed
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solely by the provisions of this Agreement anddtteer Loan Documents and no separate Lien,
right, power or remedy shall arise or exist in fagbany Secured Party under any separate
instrument or agreement or in respect of any Rel@ieligation, (c) each Secured Party shall be
bound by all actions taken or omitted, in accor@anith the provisions of this Agreement and
the other Loan Documents, by the Administrative Wtgend the Required Lenders, each of
whom shall be entitled to act at its sole discreaod exclusively in its own interest given its
own Commitments and its own interest in the Lo&S, Obligations and other Obligations to it
arising under this Agreement or the other Loan Doents, without any duty or liability to any
other Secured Party or as to any Related Obligatiwhwithout regard to whether any Related
Obligation remains outstanding or is deprived ef bienefit of the Collateral or becomes
unsecured or is otherwise affected or put in jedp#nereby, (d) no holder of Related
Obligations and no other Secured Party (excepAthministrative Agent, the Lenders and the
L/C Issuers, to the extent set forth in this Agreath shall have any right to be notified of, or to
direct, require or be heard with respect to, arippadaken or omitted in respect of the Collateral
or under this Agreement or the Loan Documents ahdd holder of any Related Obligation
shall exercise any right of setoff, banker’s liersmnilar right except to the extent provided in
Section 12.08 and then only to the extent sucht rggexercised in compliance with Section 2.14.

Section 10.11. Delivery of Certain Financial Information The Borrower agrees and
shall cause each other Loan Party to agree, thakdministrative Agent may make available to
the Lenders and the L/C Issuers all Approved Ebedtr Communications provided to the
Administrative Agent pursuant to Section 6.01. Buoerower further agrees, and shall cause
each other Loan Party to further agree, that theiAtstrative Agent may make available to the
Lenders such other Approved Electronic Communicatiorovided to the Administrative Agent,
upon such Lenders’ request.

Section 10.12. L/C Issuers Each L/C Issuer shall act on behalf of the Rengl
Lenders with respect to any Letters of Credit igslig it and the documents associated therewith,
and each L/C Issuer shall have all of the benafitsimmunities (a) provided to the
Administrative Agent in this Article 10 with resgeo any acts taken or omissions suffered by
such L/C Issuer in connection with Letters of CrésBued by it or proposed to be issued by it
and L/C Documents pertaining to such Letters ofdEfally as if the term “Administrative
Agent” as used in this Article and the definitioi‘Agent Affiliate” included such L/C Issuer
with respect to such acts or omissions, and (ladadgionally provided herein with respect to
each L/C Issuer.

ARTICLE 11
GUARANTEE

Section 11.01. Guarantee. (a) Subject to the provisions of Section 11.01(b), eafch
the Subsidiary Guarantors hereby, jointly and salyerunconditionally and irrevocably,
guarantees to the Administrative Agent, for thalbé benefit of the Secured Parties and their
respective successors, indorsees, transfereessigths, the prompt and complete payment and
performance by the Borrower and each other Loaty Rdren due (whether at the stated
maturity, by acceleration or otherwise) of the @ations.
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(b) Anything herein or in any other Loan Document te tlontrary
notwithstanding, the maximum liability of each Suliery Guarantor hereunder and under the
other Loan Documents shall in no event exceeditieuat which can be guaranteed by such
Subsidiary Guarantor under the Bankruptcy Codengrother applicable federal and state laws
relating to fraudulent conveyances, fraudulentdfars, or the insolvency of debtors (after giving
effect to the right of contribution establishedSection 11.02).

(© Each Subsidiary Guarantor agrees that the Obligatioay at any time
and from time to time exceed the maximum amountefiability of such Subsidiary Guarantor
under Section 11.01(b) without impairing the guégarcontained in this Article 11 or affecting
the rights and remedies of the Secured Partieshdee.

(d) The guarantee contained in this Article 11 shatam in full force and
effect until all the Obligations (other than anytingent indemnification obligations not then
due) shall have been satisfied by payment in fdlll_etter of Credit shall be outstanding (except
to the extent that the Letters of Credit have et collateralized, otherwise collateralized
with “back to back” letters of credit or otherwisepported, in each case, on terms satisfactory to
the Administrative Agent), and the Commitments kbalterminated, notwithstanding that from
time to time during the term of the Credit Agreeiniie Borrower may be free from any
Borrower Obligations.

(e) No payment made by the Borrower, any of the Suasydsuarantors, any
other Subsidiary Guarantor or any other Persoea®ived or collected by any Secured Party
from the Borrower, any of the Subsidiary Guarantars/ other Subsidiary Guarantor or any
other Person by virtue of any action or proceeaingny set-off or appropriation or application
at any time or from time to time in reduction ofiompayment of the Obligations shall be deemed
to reduce, release, modify or otherwise affectitiiality of any Subsidiary Guarantor hereunder
which shall, notwithstanding any such payment (othan any payment made by such
Subsidiary Guarantor in respect of the Obligationany payment received or collected from
such Subsidiary Guarantor in respect of the Ohbga), remain liable for the Obligations up to
the maximum liability of such Subsidiary Guarartereunder until the Obligations (other than
any contingent indemnification obligations not tltre) are paid in full, no Letter of Credit shall
be outstanding (except to the extent that the tetiECredit have been cash collateralized,
otherwise collateralized with “back to back” lettef credit or otherwise supported, in each case,
on terms satisfactory to the Administrative Ageat)d the Commitments are terminated.

Section 11.02. Right of Contribution. Each Subsidiary Guarantor hereby agrees that to
the extent that a Subsidiary Guarantor shall hawe more than its proportionate share of any
payment made hereunder (including by way of setigffts being exercised against it), such
Subsidiary Guarantor shall be entitled to seekrandive contribution from and against any
other Subsidiary Guarantor hereunder which hagaickits proportionate share of such payment.
Each Subsidiary Guarantor’s right of contributidvalé be subject to the terms and conditions of
Section 11.03. The provisions of this Section 2EBall in no respect limit the obligations and
liabilities of any Subsidiary Guarantor to the SecuParties, and each Subsidiary Guarantor
shall remain jointly and severally liable to thecBeed Parties for the full amount guaranteed by
such Subsidiary Guarantor hereunder.
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Section 11.03. No Subrogation. Notwithstanding any payment made by any
Subsidiary Guarantor hereunder or any set-off ptiegtion of funds of any Subsidiary
Guarantor by any Secured Party, no Subsidiary Gt@arahall be entitled to be subrogated to
any of the rights of any Secured Party againsBibreower or any Subsidiary Guarantor or any
collateral security or guarantee or right of offseld by any Secured Party for the payment of
the Obligations, nor shall any Subsidiary Guarassmk or be entitled to seek any contribution
or reimbursement from the Borrower or any otherssilibary Guarantor in respect of payments
made by such Subsidiary Guarantor hereunder, alhimounts owing to the Secured Parties by
the Borrower on account of the Obligations (otl@mntany contingent indemnification
obligations not then due) are paid in full, no eewf Credit shall be outstanding (except to the
extent that the Letters of Credit have been callatewlized, otherwise collateralized with
“back to back” letters of credit or otherwise sugpd, in each case, on terms satisfactory to the
Administrative Agent), and the Commitments are taated. If any amount shall be paid to any
Subsidiary Guarantor on account of such subrogaigbns at any time when all of the
Obligations (other than any contingent indemnifmatobligations not then due) shall not have
been paid in full, such amount shall be held byhssebsidiary Guarantor in trust for the Secured
Parties, segregated from other funds of such SiapgiGuarantor, and shall, forthwith upon
receipt by such Subsidiary Guarantor, be turned tw/the Administrative Agent in the exact
form received by such Subsidiary Guarantor (dutionsed by such Subsidiary Guarantor to the
Administrative Agent, if required), to be appliegbianst the Obligations, whether matured or
unmatured, in such order as the Administrative Ageay determine.

Section 11.04. Amendments, etc. with Respect to the Borrower @ibigs. Each
Subsidiary Guarantor shall remain obligated hereundtwithstanding that, without any
reservation of rights against any Subsidiary Guaraend without notice to or further assent by
any Subsidiary Guarantor, any demand for paymeanhygfof the Obligations made by any
Secured Party may be rescinded by such Securegdattany of the Borrower Obligations
continued, and the Obligations, or the liabilityasfy other Person upon or for any part thereof,
or any collateral security or guarantee therefaigirt of offset with respect thereto, may, from
time to time, in whole or in part, be renewed, e, increased, amended, modified,
accelerated, compromised, waived, surrenderedeased by any Secured Party, and this
Agreement and the other Loan Documents and any ddwiments executed and delivered in
connection therewith may be amended, modified, lempgnted or terminated, in whole or in
part, as the Administrative Agent (or the Requiredders or all Lenders, as the case may be)
may deem advisable from time to time, and any tmitd security, guarantee or right of offset at
any time held by any Secured Party for the payroétite Obligations may be sold, exchanged,
waived, surrendered or released. No Secured Raatlteve any obligation to protect, secure,
perfect or insure any Lien at any time held bysisacurity for the Obligations or for the
guarantee contained herein or any property sutijeceto.

Section 11.05. Guarantee Absolute and UnconditionaEach Subsidiary Guarantor
agrees that its obligations hereunder are irreMecabsolute, independent and unconditional
and shall not be affected by any circumstancedbiastitutes a legal or equitable discharge of a
guarantor or a surety other than payment in futhefObligations. In furtherance of the
foregoing and without limiting the generality thefeeach Subsidiary Guarantor agrees as
follows:
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€)) The guarantee under this Article 11 is a guarahppagment when due
and not of collectability, and is a primary obligat of each Subsidiary Guarantor and not
merely a contract of surety.

(b)  The Administrative Agent may enforce the guaranteger this Article 11
upon the occurrence of an Event of Default notwéthding the existence of any dispute between
the Borrower and any Beneficiary with respect ® ¢itistence of such Event of Default.

(© Each Subsidiary Guarantor waives any and all nati¢cbe creation,
renewal, extension or accrual of any of the Obiayet and notice of or proof of reliance by any
Secured Party upon the guarantee contained itlide 11 or acceptance of the guarantee
contained in this Article 11.

(d) The Obligations, and any of them, shall conclugibe deemed to have
been created, contracted or incurred, or renewddnded, amended or waived, in reliance upon
the guarantee contained in this Article 11 andledllings between the Borrower and any of the
Subsidiary Guarantors, on the one hand, and ther&d®arties, on the other hand, likewise
shall be conclusively presumed to have been hadrsummated in reliance upon the guarantee
contained in this Article 11.

(e) To the fullest extent permitted by applicable l@ach Subsidiary
Guarantor waives diligence, presentment, protestathd for payment and notice of default or
nonpayment to or upon the Borrower or any of thiesgliary Guarantors with respect to the
Obligations.

() Each Subsidiary Guarantor understands and agraethéhguarantee
contained in this Article 11 shall be construega&®ntinuing, absolute and unconditional
guarantee of payment and performance without retgard

0] the validity or enforceability of the Credit Agreent or any other
Loan Document, any of the Obligations or any ottwlateral security therefor or
guarantee or right of offset with respect theretarg time or from time to time held by
any Secured Party,

(i) any defense, set-off or counterclaim (other thdefanse of
payment or performance) which may at any time lal@vle to or be asserted by the
Borrower or any other Person against any Securgg, Pa

(i) any acts of any legislative body or government#hauity
affecting the Borrower, including but not limitea, any restrictions on the conversion of
currency or repatriation or control of funds or daotal or partial expropriation of the
Borrower’s property, or by economic, political, tdgtory or other events in the countries
where the Borrower is located, or

(iv) any other circumstance whatsoever (with or withmatice to or
knowledge of the Borrower or such Subsidiary Guanarwhich constitutes, or might be
construed to constitute, an equitable or legalidisge of the Borrower for the
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Obligations, or of such Subsidiary Guarantor urtberguarantee contained in this, in
bankruptcy or in any other instance.

(@) When making any demand hereunder or otherwise gy s rights and
remedies hereunder against any Subsidiary GuaramgiSecured Party may, but shall be under
no obligation to, make a similar demand on or atig¥ pursue such rights and remedies as it
may have against the Borrower, any other Subsidiargrantor or any other Person or against
any collateral security or guarantee for the Oliayes or any right of offset with respect thereto,
and any failure by the Administrative Agent or ailger Secured Party to make any such
demand, to pursue such other rights or remedisgs @ollect any payments from the Borrower,
any other Subsidiary Guarantor or any other Peosda realize upon any such collateral
security or guarantee or to exercise any such afbffset, or any release of the Borrower, any
other Subsidiary Guarantor or any other Persomwisach collateral security or guarantee or
right of offset, shall not relieve any Subsidiaryaantor of any obligation or liability hereunder,
and shall not impair or affect the rights and reiregdwhether express, implied or available as a
matter of law, of the Secured Parties against amsidiary Guarantor. For the purposes hereof
“demand” shall include the commencement and coatina of any legal proceedings.

Section 11.06. Waiver by Subsidiary GuarantorsEach Subsidiary Guarantor hereby
waives, for the benefit of the Secured Parties: éay right to require any Secured Party, as a
condition of payment or performance by such Subsyduarantor, to (i) proceed against
Borrower, any other Subsidiary Guarantor of theigattions or any other Person, (ii) proceed
against or exhaust any security held from Borrowaey, such other Subsidiary Guarantor or any
other Person, (iii) proceed against or have rasaany balance of any deposit account or credit
on the books of any Secured Party in favor of Begioor any other Person, or (iv) pursue any
other remedy in the power of any Secured Party sdester; (b) any defense arising by reason
of the incapacity, lack of authority or any dis#libr other defense of Borrower or any other
Subsidiary Guarantor including any defense basear anising out of the lack of validity or the
unenforceability of the Obligations or any agreetr@rnnstrument relating thereto or by reason
of the cessation of the liability of Borrower oryasther Subsidiary Guarantor from any cause
other than payment in full of the Obligations; @)y defense based upon any statute or rule of
law which provides that the obligation of a sumetyst be neither larger in amount nor in other
respects more burdensome than that of the princfgalany defense based upon any Secured
Party’s errors or omissions in the administratibthe Obligations, except behavior which
amounts to bad faith; (e) (i) any principles orysmns of law, statutory or otherwise, which
are or might be in conflict with the terms herenflany legal or equitable discharge of such
Subsidiary Guarantor’s obligations hereunder ti{i@ benefit of any statute or limitations
affecting such Subsidiary Guarantor’s liability @ender or the enforcement hereof, (iii) any
rights of set offs, recoupments and counterclaand, (iv) promptness, diligence and any
requirement that any Secured Party protect, seperéct or insure any security interest or lien
or any property subject thereto; (f) notices, detisapresentments, protests, notices of protest,
notices of dishonor and notices of any action aciion, including the acceptance hereof, notices
of default hereunder, the Secured Hedge Agreenoeraisy agreement or instrument related
thereto, the Secured Cash Management Agreemeatsy@greement or instrument related
thereto, notices of any renewal, extension or nicatibn of the Obligations or any agreement
related thereto, notices of extension of credBoorower; and (g) any defenses or benefits that
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may be derived from or afforded by law which lirtiie liability of or exonerate Subsidiary
Guarantors or sureties, or which may conflict with terms hereof.

Section 11.07. [Reserved.]

Section 11.08. Releases.(a) At such time as the Obligations shall have beed pai
full (other than any contingent indemnification ighktions not then due), the Commitments have
been terminated and no Letters of Credit shalluistanding (except to the extent that the
Letters of Credit that have been cash collaterd)inéherwise collateralized with “back to back”
letters of credit or otherwise supported, in eaadec on terms satisfactory to the Administrative
Agent), all obligations (other than those expressiyed to survive such termination) of the
Administrative Agent and each Subsidiary Guarahteunder shall terminate, all without
delivery of any instrument or performance of anlygcany party. At the request and sole
expense of any Subsidiary Guarantor following amghgermination, the Administrative Agent
shall execute and deliver to such Subsidiary Guarauch documents as such Subsidiary
Guarantor shall reasonably request to evidence teuctination.

(b) A Subsidiary Guarantor shall automatically be reéeafrom its
obligations hereunder and the Guarantee of sucki@aby Guarantor shall automatically be
released under the circumstances described ind®eldi.10(b).

Section 11.09.  Subordination of Other ObligationsAny Indebtedness of the
Borrower or any Subsidiary Guarantor held as ofGlesing Date or thereafter by any
Subsidiary Guarantor (th&bligee Guarantor”) is hereby subordinated in right of payment to
the Obligations, and any such indebtedness cotlemteeceived by the Obligee Guarantor after
an Event of Default has occurred and is contingimgll be held in trust for the Administrative
Agent on behalf the Beneficiaries and shall forthvide paid over to the Administrative Agent
for the benefit of the Beneficiaries to be crediéed applied against the Obligations but without
affecting, impairing or limiting in any manner thability of the Obligee Guarantor under any
other provision hereof.

Section 11.10. Authority of Subsidiary Guarantors or Borrowerit shall not be
necessary for any Beneficiary to inquire into tapacity or powers of any Subsidiary Guarantor
or Borrower or the officers, directors or agentsracor purporting to act on behalf of any of
them.

Section 11.11. Financial Condition of Borrower. Any Credit Extéms may be made
to the Borrower or continued from time to time, vaitit notice to or authorization from any
Subsidiary Guarantor regardless of the financialtber condition of Borrower at the time of
such grant or continuation. No Beneficiary shalé any obligation to disclose or discuss with
any Subsidiary Guarantor its assessment, or angidalby Guarantor’s assessment, of the
financial condition of the Borrower. Each Subsigi@uarantor has adequate means to obtain
information from the Borrower on a continuing basasicerning the financial condition of the
Borrower and its ability to perform its obligationader the Loan Documents, and each
Subsidiary Guarantor assumes the responsibilithéarg and keeping informed of the financial
condition of the Borrower and all circumstancesrimgaupon the risk of nonpayment of the
Obligations. Each Subsidiary Guarantor hereby asand relinquishes any duty on the part of
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any Beneficiary to disclose any matter, fact onghielating to the business, operations or
conditions of the Borrower known as of the Clodage or thereafter known by any Beneficiary.

Section 11.12. Taxes and Payments. The provisions of Section@){) shall apply
mutatis mutandiso the Subsidiary Guarantors and payments thereby.

Section 11.13. Assignments Each Subsidiary Guarantor acknowledges that the
Administrative Agent or any Lender may assign drweotvise transfer all or any portion of its
rights and obligations under this Agreement (inslgdwithout limitation, all or any portion of
its Commitments, the Loans owing to it and any Not&lotes held by it) and such assignee,
transferee or participant shall thereupon beconstedewith all the benefits in respect thereof
granted to such party herein or otherwise, in &age as and to the extent provided in Section
12.06. No Subsidiary Guarantor shall have thetiglassign its rights hereunder or any interest
herein except in accordance with Section 12.06.

Section 11.14. Reinstatement. Each Subsidiary Guarantor agre¢# {fa) any
payment made by the Borrower or any other Persdrapplied to the Obligations is at any time
annulled, avoided, set aside, rescinded, invalijateclared to be fraudulent or preferential or
otherwise required to be refunded or repaid, oth{p)proceeds of Collateral are required to be
returned by any Beneficiary to the Borrower oreistate, trustee, receiver or any other Party
including any Subsidiary Guarantor or its estatestee, or receiver under any Requirement of
Law, then, to the extent of such payment or repaynaay such Subsidiary Guarantors liability
hereunder shall be and remain in full force andaffas fully as if such payment had never been
made. If, prior to any of the foregoing, the guriea under this Article 11 shall have been
cancelled or surrendered (and, if any Lien or o®elateral securing such Subsidiary
Guarantor’s liability hereunder shall have beeeaséd or terminated by virtue of such
cancellation or surrender), the guarantee undsiAtticle 11 (and such Lien or other Collateral)
shall be reinstated in full force and effect, andhsprior cancellation or surrender shall not
diminish, release, discharge, impair or otherwigecathe obligations of any such Subsidiary
Guarantor in respect of the amount of such payrfeerany lien or other Collateral securing such
obligation).

ARTICLE 12
MISCELLANEOUS

Section 12.01. Amendments, EtcNo amendment or waiver of any provision of this
Agreement or any other Loan Document, and no cdrieeany departure by the Borrower or
any other Loan Party therefrom, shall be effectimtess in writing signed by the Required
Lenders and the Borrower or the applicable LoanyPas the case may be, and acknowledged
by the Administrative Agent, and each such waiveramsent shall be effective only in the
specific instance and for the specific purposenfbich given;provided howevey that no such
amendment, waiver or consent shall:

(@) extend or increase the Commitment of any Lendergjosstate any
Commitment terminated pursuant to Section 9.0 auit the written consent of such Lender;
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(b) postpone any date fixed by this Agreement or ahgrotoan Document
for any payment or mandatory prepayment of prifcipéerest, fees or other amounts due to the
Lenders (or any of them) or any mandatory reduatiothe Aggregate Commitments hereunder
without the written consent of each Lender direatliyersely affected thereby;

(© reduce the principal of, or the stated rate ofrggespecified herein on,
any Loan or Unreimbursed Amount, or (subject taista(iv) of the second proviso to this
Section 12.01) any fees or other amounts payal&hder without the written consent of each
Lender entitled to such amouptovided however that only the consent of the Class Required
Lenders shall be necessary (i) to amend the dieinaf “Default Rate” or to waive any
obligation of the Borrower to pay interest or Let¢ Credit Fees at the Default Rate or (ii) to
amend any financial covenant hereunder (or anyddfierm used therein) even if the effect of
such amendment would be to reduce the rate ofeistt@n any Loan or L/C Borrowing or to
reduce any fee payable hereunder;

(d)  change Sections 2.07, 2.17 or 9.03 in a mannemtbald alter the pro
rata sharing of payments or payment priorities ireguthereby without the written consent of
each Lender adversely affected thereby;

(e) change any provision of this Section 12.01 or tkndion of “Required
Lenders”; “Class Required Lenders”, “Required Rewg Lenders”, “Required Term Lenders”
or any other provision hereof specifying the numirgpercentage of Lenders required to amend,
waive or otherwise modify any rights hereunder akeany determination or grant any consent
hereunder without the written consent of each Leadegersely affected thereby;

() other than as permitted by Section 11.08, relethee substantially all of
the Collateral in any transaction or series oftegldransactions, without the written consent of
each Lender; or

(9) release all or substantially all of the Subsidi@warantors, without the
written consent of each Lender, except to the éxtenrelease of any Guarantor is permitted
pursuant to Section 11.08 (in which case such selezay be made by the Administrative Agent
acting alone);

(h)  amend or modify the Superpriority Claim statushef Lenders under the
Orders or under any other Loan Document withoutihten consent of each Lender affected
thereby;

0] grant any Lien on the Collateral which is seniottte Liens created by the
Loan Documents grari passwwith such Liens without the written consent ofleaender;

()] affect the relative priority of Liens created untlez Loan Documents,
without the written consent of each Lender;

(k) directly or indirectly, whether by amendment, waige otherwise,
increase the advance rates set forth in the diefindf the term Borrowing Base, add new asset
categories to the Borrowing Base or otherwise céus®&orrowing Base or availability under
the Revolving Credit Facility provided for heremlie increased (other than changes in Reserves
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implemented by the Administrative Agent in its r@aable discretion) without the written
consent of the Supermajority Revolving Lendersyidedthat any such amendment, waiver or
consent described in this clause (k) shall be gifeevithout the consent of any Lenders other
than the Supermajority Revolving Credit Lenders;

andprovided further, that any waiver, amendment or modification o$ thgreement that by its
terms affects the rights or duties under this Agreset of one Class of Lenders (but not of any
other Class of Lenders), including (i) any waiveéconditions set forth in Section 4.02 with
respect to a Borrowing of Loans or an issuanceldadtter of Credit of such Class and (ii) any
amendment, waiver or modification relating to agknClass Default applicable to such Class, in
each case, shall be effective with the conseriieféquisite percentage in interest of the
affected Class of Lenders that would be requirezbttsent thereto under this Section if such
Class of Lenders were the only Class of Lendersurater at the time;

andprovided further, that (i) no amendment, waiver or consent shaless in writing and

signed by the applicable L/C Issuer in additiotht® Lenders required above, affect the rights or
duties of such L/C Issuer under this Agreementgriasuer Document relating to any Letter of
Credit issued or to be issued by it; and (ii) naceadment, waiver or consent shall, unless in
writing and signed by the Administrative Agent sidéion to the Lenders required above, affect
the rights or duties of the Administrative Agentlenthis Agreement or any other Loan
Document; and (iv) the Fee Letters may be amerataughts or privileges thereunder waived,
in a writing executed only by the parties theretdotwithstanding anything to the contrary
herein, no Defaulting Lender shall have any righapprove or disapprove any amendment,
waiver or consent hereunder, except that the Comemit of such Lender may not be increased
or extended without the consent of such Lender.

If any Lender does not consent to a proposed amentlnvaiver, consent or release with
respect to any Loan Document that requires theestdrtd each Lender and that has been
approved by the Required Lenders, the Borrower replace each non-consenting Lender in
accordance with Section 12.J8pvided that such amendment, waiver, consent or release ¢
be effected as a result of all such assignments.

Any such waiver and any such amendment or modificgiursuant to this Section 12.01
shall apply equally to each of the Lenders andl &leabinding upon the Borrower, the Lenders,
the L/C Issuers, the Administrative Agent and atufe holders of the Loans. In the case of any
waiver, the Borrower, the Lenders, the L/C Issard the Administrative Agent shall be
restored to their former positions and rights hedsu and under the other Loan Documents, and
any Default or Event of Default that is waived puast to this Section 12.01 shall be deemed to
be cured and not continuing during the period chswaiver.

Section 12.02. Notices; Effectiveness; Electronic Communicatiorfa) Notices
Generally Except in the case of notices and other comnatioits expressly permitted to be
given by telephone (and except as provided in satiose(b) below), all notices and other
communications provided for herein shall be in igtand shall be delivered by hand or
overnight courier service, mailed by certified egistered mail or sent by telecopier as follows,
and all notices and other communications exprgssignitted hereunder to be given by
telephone shall be made to the applicable telephaneer, as follows:
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(1) if to the Borrower, the Administrative Agent or LISsuer, to the
address, telecopier number, electronic mail addressephone number specified for
such Person on Schedule 12.02; and

(i) if to any other Lender, to the address, telecapignber, electronic
mail address or telephone number specified in dsiistrative Questionnaire or on
Schedule 1 to the Lender Addendum to which sucldéers a party.

Notices sent by hand or overnight courier servacemailed by certified or registered mail, shall
be deemed to have been given when received; nsigrgdy telecopier shall be deemed to have
been given when sent (except that, if not givenngunormal business hours for the recipient,
shall be deemed to have been given at the opemhimgsmess on the next business day for the
recipient). Notices delivered through electrorocenunications to the extent provided in
subsection (b) below shall be effective as provieesuch subsection (b).

(b) Electronic Communications Notices and other communications to the
Lenders and the L/C Issuers hereunder may be detivar furnished by electronic
communication (including e-mail and Internet oramet websites) pursuant to procedures
approved by the Administrative Ageprovided that the foregoing shall not apply to notices to
any Lender or L/C Issuer pursuant to Article 2u€ls Lender or such L/C Issuer, as applicable,
has notified the Administrative Agent that it i€apable of receiving notices under such Article
by electronic communication. The Administrativeefg or the Borrower may, in its discretion,
agree to accept notices and other communicationnd&weunder by electronic communications
pursuant to procedures approved byiigvided that approval of such procedures may be limited
to particular notices or communications.

Unless the Administrative Agent otherwise pres@jb@ notices and other
communications sent to the Lenders and the L/Celssio an e-mail address shall be deemed
received upon the sender’s receipt of an acknoveledmt from the intended recipient (such as
by the “return receipt requested” function, as k&€, return e-mail or other written
acknowledgementprovided that if such notice or other communication is sent during the
normal business hours of the recipient, such natic@mmmunication shall be deemed to have
been sent at the opening of business on the nekidas day for the recipient, and (ii) notices or
communications posted to an Internet or intrandisite shall be deemed received upon the
deemed receipt by the intended recipient at itsaé-address as described in the foregoing
clause (i) of notification that such notice or coaomtation is available and identifying the
website address therefor.

Each Lender agrees that notice to it specifyingiaing Borrower Materials or other
notices or communications have been posted tolt®oFn shall constitute effective delivery of
such information, documents or other materialsutthd_ender for purposes of this Agreement;
providedthat if requested by any Lender, the Administea#\gent shall deliver a copy of the
Borrower Materials, notices or other communicatitmsuch Lender by email or fax.

(c) The Platform THE PLATFORM IS PROVIDED “AS IS” AND “AS
AVAILABLE.” THE AGENT PARTIES (AS DEFINED BELOW) 0D NOT WARRANT
THE ACCURACY OR COMPLETENESS OF THE BORROWER MATHERIS OR THE
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ADEQUACY OF THE PLATFORM, AND EXPRESSLY DISCLAIM LABILITY FOR
ERRORS IN OR OMISSIONS FROM THE BORROWER MATERIALINO WARRANTY
OF ANY KIND, EXPRESS, IMPLIED OR STATUTORY, INCLUING ANY WARRANTY

OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURP(S NON-
INFRINGEMENT OF THIRD PARTY RIGHTS OR FREEDOM FROMIRUSES OR

OTHER CODE DEFECTS, IS MADE BY ANY AGENT PARTY IN@NNECTION WITH
THE BORROWER MATERIALS OR THE PLATFORM. In no evieshall the Administrative
Agent or any of its Related Parties (collectivéhe “Agent Parties’) have any liability to the
Borrower, any Lender, L/C Issuer or any other Pefso losses, claims, damages, liabilities or
expenses of any kind (whether in tort, contraaitberwise) arising out of the Borrower’s or the
Administrative Agent’s transmission of Borrower Maals through the Internet, except to the
extent that such losses, claims, damages, li#sldr expenses have resulted from the gross
negligence or willful misconduct of such Agent Raas determined by a court of competent
jurisdiction in a final, non-appealable judgmempvided however that in no event shall the
Agent Party have any liability to the Borrower, drgnder, L/C Issuer or any other Person for
indirect, special, incidental, consequential oripua damages (as opposed to direct or actual
damages).

(d) Change of Address, EtcEach of the Borrower, the Administrative Agent
and each L/C Issuer may change its address, teégamptelephone number for notices and other
communications hereunder by notice to the othetrgzanereto. Each other Lender may change
its address, telecopier or telephone number faceetand other communications hereunder by
notice to the Borrower, the Administrative Agentagach L/C Issuer. In addition, each Lender
agrees to notify the Administrative Agent from titeetime to ensure that the Administrative
Agent has on record (i) an effective address, @mame, telephone number, telecopier number
and electronic mail address to which notices ahdrotommunications may be sent and (ii)
accurate wire instructions for such Lender.

(e) Reliance by Administrative Agent, L/C Issuers aadders The
Administrative Agent, the L/C Issuers and the Leadshall be entitled to rely and act upon any
notices (including telephonic Borrowing Noticesypartedly given by or on behalf of the
Borrower even if (i) such notices were not mada manner specified herein, were incomplete
or were not preceded or followed by any other fofmotice specified herein, or (ii) the terms
thereof, as understood by the recipient, varietchfemy confirmation thereof. All telephonic
notices to and other telephonic communications wighAdministrative Agent may be recorded
by the Administrative Agent, and each of the partiereto hereby consents to such recording.

Section 12.03. No Waiver; Cumulative Remedie®None of the Secured Parties shall
by any act (except by a written instrument purst@@8ection 12.01), delay, indulgence,
omission or otherwise be deemed to have waivedighyor remedy hereunder or to have
acquiesced in any Default or Event of Default. Bitbufe by any Lender, L/C Issuer or the
Administrative Agent to exercise, and no delay by such Person in exercising, any right,
remedy, power or privilege hereunder or under ahgroLoan Document shall operate as a
waiver thereof; nor shall any single or partial reige of any right, remedy, power or privilege
hereunder preclude any other or further exercieeetif or the exercise of any other right,
remedy, power or privilege. A waiver by any Secupedty of any right or remedy hereunder on
any one occasion shall not be construed as a laamytoight or remedy which such Secured Party
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would otherwise have on any future occasion. Tgletsi remedies, powers and privileges herein
provided, and provided under each other Loan Docinaee cumulative and not exclusive of
any rights, remedies, powers and privileges praVvioelaw.

Section 12.04. Expenses; Indemnity; Damage Waivedia) Costs and ExpensesThe
Borrower shall pay (i) all reasonable and documeotg-of-pocket expenses incurred by the
Administrative Agent and its Affiliates (includirthe reasonable and documented fees, charges
and disbursements of counsel and industry advisothe Administrative Agent), in connection
with the syndication of the credit facilities prdeid for herein, the preparation, negotiation,
execution, delivery, administration and enforcenadrihis Agreement and the other Loan
Documents or any amendments, modifications or waigéthe provisions hereof or thereof
(whether or not the transactions contemplated lyewekhereby shall be consummated), (ii) all
reasonable and documented out-of-pocket expenseseéd by the L/C Issuer in connection
with the issuance, amendment, renewal or extertgiany Letter of Credit or any demand for
payment thereunder and (iii) all reasonable andich@nted out-of-pocket expenses incurred by
the Administrative Agent, any Lender or any L/Cuss(including the reasonable and
documented fees, charges and disbursements obangel for the Administrative Agent, any
Lender or any L/C Issuer) in connection with théoecement or protection of its rights (A) in
connection with this Agreement and the other Loacsunents, including its rights under this
Section, or (B) in connection with the Loans madeéeidters of Credit issued hereunder,
including all such all reasonable and documenteebbpocket expenses incurred during any
workout, restructuring or negotiations in respdciuch Loans or Letters of Credit. Each
Subsidiary Guarantor agrees to pay or reimbursle 8acured Party for all its reasonable and
documented out-of-pocket expenses incurred in cotig against such Subsidiary Guarantor
under the guarantee containedemor! Reference source not found.or otherwise enforcing or
preserving any rights under this Agreement andther Loan Documents to which such
Subsidiary Guarantor is a party, including, withbonitation, the fees and disbursements of
counsel to each Secured Party and of counsel tAdhenistrative Agent.

(b) Indemnification by the Loan PartiesThe Borrower and each Subsidiary
Guarantor shall indemnify the Administrative Agéand any sub-agent thereof), each Arranger,
each Lender and each L/C Issuer, and each Relatégdd? any of the foregoing Persons (each
such Person being called dndemnitee”) against, and hold each Indemnitee harmless from,
any and all losses, claims, damages, liabilitiesratated reasonable out-of-pocket costs and
expenses (including the reasonable fees, chargegisioursements of any counsel for any
Indemnitee), incurred by any Indemnitee or assatginst any Indemnitee by any third party or
by the Borrower or any other Loan Party arisinga@fyin connection with, or as a result of (i)
the execution or delivery of this Agreement, artyeotLoan Document or any agreement or
instrument contemplated hereby or thereby, theop@idnce by the parties hereto of their
respective obligations hereunder or thereunden@consummation of the transactions
contemplated hereby or thereby, or, in the caseeoAdministrative Agent (and any sub-agent
thereof) and its Related Parties only, the adnratisin of this Agreement and the other Loan
Documents, (ii) any Loan or Letter of Credit or tiee or proposed use of the proceeds
therefrom (including any refusal by the L/C Issteehonor a demand for payment under a Letter
of Credit if the documents presented in conneatrdh such demand do not strictly comply with
the terms of such Letter of Credit), (iii) any aator alleged presence or release of Hazardous
Materials on or from any property owned or operdtgdhe Borrower or any of its Subsidiaries,
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or any Environmental Liability related in any waythe Borrower or any of its Subsidiaries, or
(iv) any actual or prospective claim, litigationyestigation or proceeding relating to any of the
foregoing, whether based on contract, tort or ahgrotheory, whether brought by a third party
or by the Borrower or any other Loan Party, andgrédlgss of whether any Indemnitee is a party
thereto;provided that such indemnity shall not, as to any Indea®ibe available to the extent
that such losses, claims, damages, liabilitieelated expenses (x) have resulted from the gross
negligence or willful misconduct of such Indemnitesedetermined by a court of competent
jurisdiction in a final, non-appealable judgmen{@rresult from a claim brought by the
Borrower or any other Loan Party against an Indéserfior breach in bad faith of such
Indemnitee’s obligations hereunder or under angrotfoan Document, in each case, as
determined by the final nonappealable judgmentadat of competent jurisdiction.

(c) Reimbursement by LendersTo the extent that the Borrower for any
reason fails to indefeasibly pay any amount regluineder subsection (a) or (b) of this Section to
be paid by it to the Administrative Agent (or amjpsagent thereof), any L/C Issuer or any
Related Party of any of the foregoing, each Leségerally agrees to pay to the Administrative
Agent (or any such sub-agent), such L/C Issueuoch Related Party, as the case may be, such
Lender’s pro rata share (based on the Loans ansednmommitments held by such Lender
relative to the total Loans and unused Commitmérs outstanding) of such unpaid amount,
provided that the unreimbursed expense or indemnified ldagn, damage, liability or related
expense, as the case may be, was incurred byentessigainst the Administrative Agent (or
any such sub-agent) or such L/C Issuer in its dgpas such, or against any Related Party of
any of the foregoing acting for the Administratikgent (or any such sub-agent) or L/C Issuer in
connection with such capacity. The obligationshef Lenders under this subsection (c) are
subject to the provisions of Section 2.13(d).

(d)  Waiver of Consequential Damages, .Et€o the fullest extent permitted
by applicable law, the Borrower shall not assert] hereby waives, any claim against any
Indemnitee, on any theory of liability, for speciadirect, consequential or punitive damages (as
opposed to direct or actual damages) arising quhaonnection with, or as a result of, this
Agreement, any other Loan Document or any agreepranstrument contemplated hereby, the
transactions contemplated hereby or thereby, amay lov Letter of Credit or the use of the
proceeds thereof. No Indemnitee referred to irseation (b) above shall be liable for any
damages arising from the use by unintended redgpm@rany information or other materials
distributed by it through telecommunications, elecic or other information transmission
systems in connection with this Agreement or theept.oan Documents or the transactions
contemplated hereby or thereby, except to the esteeh damages result from the gross
negligence or willful misconduct of such Indemnjteeeach case, as determined by the final
nonappealable judgment of a court of competenggistion.

(e) Payments All amounts due under this Section shall be pbeyaot later
than ten Business Days after demand therefor.

() Survival The agreements in this Section shall surviverésggnation of
the Administrative Agent or any L/C Issuer, thelagpment of any Lender, the termination of
the Aggregate Commitments and the repayment, aetish or discharge of all the other
Obligations.
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Section 12.05. Payments Set AsideTo the extent that any payment by or on behalf of
the Borrower is made to the Administrative Agemty &/C Issuer or any Lender, or the
Administrative Agent, any L/C Issuer or any Lendgercises its right of setoff, and such
payment or the proceeds of such setoff or anythareof is subsequently invalidated, declared
to be fraudulent or preferential, set aside or iregu(including pursuant to any settlement
entered into by the Administrative Agent, any L&Suer or such Lender in its discretion) to be
repaid to a trustee, receiver or any other pamtgonnection with any proceeding under any
Debtor Relief Law or otherwise, then (a) to theeextof such recovery, the obligation or part
thereof originally intended to be satisfied sh&lrbvived and continued in full force and effect
as if such payment had not been made or such $etdffiot occurred, and (b) each Lender and
L/C Issuer severally agrees to pay to the Admiaiste Agent upon demand its applicable share
(without duplication) of any amount so recoveremtrror repaid by the Administrative Agent,
plusinterest thereon from the date of such demankealate such payment is made at a rate per
annum equal to the Overnight Rate from time to timeffect. The obligations of the Lenders
and the L/C Issuers under clause (b) of the pragesgntence shall survive the payment in full
of the Obligations and the termination of this Agreent.

Section 12.06. Successors and Assignga) Successors and Assigns Generallfhe
provisions of this Agreement shall be binding upo inure to the benefit of the parties hereto
and their respective successors and assigns pedrhigreby, except that no Loan Party may
assign or otherwise transfer any of its rightsladigations hereunder without the prior written
consent of the Administrative Agent and each Leraahel no Lender may assign or otherwise
transfer any of its rights or obligations hereuneberept (i) to an Eligible Assignee in
accordance with the provisions of Section 12.06(i),by way of participation in accordance
with the provisions of Section 12.06(d), or (iiiy vay of pledge or assignment of a security
interest subject to the restrictions of Sectior0&d). Nothing in this Agreement, expressed or
implied, shall be construed to confer upon any &e(sther than the parties hereto, their
respective successors and assigns permitted hétaliigipants to the extent provided in
subsection (d) of this Section and, to the extgptessly contemplated hereby, the Related
Parties of each of the Administrative Agent, th€ l$suers and the Lenders) any legal or
equitable right, remedy or claim under or by reasbitis Agreement.

(b)  Assignments by LendersAny Lender may at any time assign to one or
more Eligible Assignees all or a portion of itshtig and obligations under this Agreement
(including all or a portion of its Commitments, Carmtiments of a Class, Loans or Loans of a
Class (including for purposes of this Section 1gh@goarticipations in L/C Obligations) at the
time owing to it);provided that:

0] except in the case of an assignment of the emimaining amount
of the assigning Lender’'s Commitment and the La#ribe time owing to it or in the
case of an assignment to a Lender or an Affili&i@ lbender or an Approved Fund with
respect to a Lender, the aggregate amount of then@onent (which for this purpose
includes Loans outstanding thereunder) or, if tben@®itment is not then in effect, the
principal outstanding balance of the Loans of ts&gning Lender subject to each such
assignment, determined as of the date the AssignamehAcceptance with respect to
such assignment is delivered to the Administrafigent or, if “Trade Date” is specified
in the Assignment and Acceptance, as of the Traate,3hall not be less than
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$5,000,000, unless each of the Administrative Agemt, so long as no Event of Default
has occurred and is continuing, the Borrower otisrwonsents (each such consent not
to be unreasonably withheld or delaygupvided however that concurrent assignments
to members of an Assignee Group and concurrergrasgints from members of an
Assignee Group to a single Eligible Assignee (acandEligible Assignee and members of
its Assignee Group) will be treated as a singlégassent for purposes of determining
whether such minimum amount has been met;

(i) each partial assignment shall be made as an assigroha
proportionate part of all the assigning Lenderghts and obligations under this
Agreement with respect to the Loans or the Commmtrassigned;

(i)  [Reserved)].

(iv)  the parties to each assignment shall execute divetidi® the
Administrative Agent an Assignment and Acceptamnagether with a processing and
recordation fee in the amount of $3,5p8pvided however that the Administrative
Agent may, in its sole discretion, elect to waiuels processing and recordation fee in
the case of any assignment. The Eligible Assigiiéeshall not be a Lender, shall
deliver to the Administrative Agent an AdministkaiQuestionnaire.

Subject to acceptance and recording thereof byAtimeinistrative Agent pursuant to subsection
(c) of this Section, from and after the effectiaealspecified in each Assignment and
Acceptance, the Eligible Assignee thereunder el party to this Agreement and, to the
extent of the interest assigned by such AssignmedtAcceptance, have the rights and
obligations of a Lender under this Agreement, dredassigning Lender thereunder shall, to the
extent of the interest assigned by such AssignmaedtAcceptance, be released from its
obligations under this Agreement (and, in the adssn Assignment and Acceptance covering
all of the assigning Lender’s rights and obligasamder this Agreement, such Lender shall
cease to be a party hereto) but shall continue terititled to the benefits of Sections 3.01, 3.04,
3.05 and 12.04 with respect to facts and circunt&soccurring prior to the effective date of
such assignment. Upon request, the Borrowerga&xipense) shall execute and deliver a Note
to the assignee Lender. Any assignment or tramsgfer Lender of rights or obligations under
this Agreement that does not comply with this satise shall be treated for purposes of this
Agreement as a sale by such Lender of a particpati such rights and obligations in
accordance with Section 12.06(d).

(c) Register The Administrative Agent, acting solely for tipisrpose as an
agent of the Borrower, shall maintain at the Adsiirative Agent’s Office a copy of each
Assignment and Acceptance delivered to it and stexgfor the recordation of the names and
addresses of the Lenders, and the Commitmentsidfpr@ncipal amounts of the Loans and L/C
Obligations owing to, each Lender pursuant to émms hereof from time to time (the
“Register’). The entries in the Register shall be conclesand the Borrower, the
Administrative Agent and the Lenders may treat é2etson whose name is recorded in the
Register pursuant to the terms hereof as a Lerateuhder for all purposes of this Agreement,
notwithstanding notice to the contrary. The Regishall be available for inspection by the
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Borrower and the L/C Issuer, at any reasonable éintefrom time to time upon reasonable prior
notice.

(d) Participations Any Lender may at any time, without the cons®Enbr
notice to, the Borrower or the Administrative Agesell participations to any Person (other than
a natural person or the Borrower or any of the 8woar’s Affiliates or Subsidiaries) (each, a
“Participant”) in all or a portion of such Lender’s rights aadbbligations under this
Agreement (including all or a portion of its Commeént and/or the Loans (including such
Lender’s participations in L/C Obligations) owirmit); provided that (i) such Lender’s
obligations under this Agreement shall remain ungled, (ii) such Lender shall remain solely
responsible to the other parties hereto for théopmance of such obligations and (iii) the
Borrower, the Administrative Agent, the Lenders #melL/C Issuers shall continue to deal
solely and directly with such Lender in connectiath such Lender’s rights and obligations
under this Agreement. Any agreement or instrurpensuant to which a Lender sells such a
participation shall provide that such Lender shetthin the sole right to enforce this Agreement
and to approve any amendment, modification or wasv@ny provision of this Agreement;
provided that such agreement or instrument may providesiineh Lender will not, without the
consent of the Participant, agree to any amendmemer or other modification described in
clauses (a), (b), (c) and (f) of the first proviedSection 12.01 that affects such Participant.
Subject to subsection (e) of this Section, the @wear agrees that each Participant shall be
entitled to the benefits of Sections 3.01, 3.04 3198 to the same extent as if it were a Lender
and had acquired its interest by assignmgmtyided further, that in the case of Section 3.01,
such Participant shall have complied with the regjaents of such section. To the extent
permitted by law, each Participant also shall téled to the benefits of Section 12.08 as though
it were a Lender, provided such Participant agted® subject to Section 2.14 as though it were
a Lender.

Each Lender that sells a participation shall, gcsialely for this purpose as an agent of
the Borrower, maintain a register on which it estitie name and address of each Participant and
the principal amounts (and stated interest) of €antticipant’s interest in the Loans or other
obligations under the Loan Documents (tRafticipant Register’); providedthat no Lender
shall have any obligation to disclose all or anytipo of the Participant Register (including the
identity of any Participant or any information riahg to a Participant's interest in any
commitments, loans, letters of credit or its otbleligations under any Loan Document) to any
Person except to the extent that such disclosureasssary to establish that such commitment,
loan, letter of credit or other obligation is irgietered form under Section 5f.103-1(c) of the
U.S. Treasury Regulations. The entries in thei¢lpaint Register shall be conclusive absent
manifest error, and such Lender shall treat eackoRevhose name is recorded in the Participant
Register as the owner of such participation fopatposes of this Agreement notwithstanding
any notice to the contrary. For the avoidanceanitd, the Administrative Agent (in its capacity
as Administrative Agent) shall have no respongipfior maintaining a Participant Register.

(e) Limitations upon Participant Rights A Participant shall not be entitled to
receive any greater payment under Section 3.010drtBan the applicable Lender would have
been entitled to receive with respect to the pi@diton sold to such Participant, unless the sale
of the participation to such Participant is madéhwine Borrower’s prior written consent. A
Participant that would be a Foreign Lender if itgva Lender shall not be entitled to the benefits
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of Section 3.01 unless the Borrower is notifiedhaf participation sold to such Participant and
such Participant agrees, for the benefit of the®@eer, to comply with Section 3.01(e) as
though it were a Lender.

() Certain Pledges Any Lender may at any time pledge or assigncarsy
interest in all or any portion of its rights undeis Agreement (including under its Note, if any)
to secure obligations of such Lender, including plegige or assignment to secure obligations to
a Federal Reserve Barrovided that no such pledge or assignment shall relaadelsender
from any of its obligations hereunder or substitng such pledgee or assignee for such Lender
as a party hereto.

(9) Electronic Execution of Assignmentd he words “execution,” “signed,”
“signature,” and words of like import in any Assigant and Acceptance shall be deemed to
include electronic signatures or the keeping obrés in electronic form, each of which shall be
of the same legal effect, validity or enforceabibis a manually executed signature or the use of
a paper-based recordkeeping system, as the casken@mythe extent and as provided for in any
applicable law, including the Federal Electronigr&itures in Global and National Commerce
Act, the New York State Electronic Signatures amedd®ds Act, or any other similar state Laws
based on the Uniform Electronic Transactions Act.

(h) Resignation as L/C IssuerNotwithstanding anything to the contrary
contained herein, Citibank, Barclays, Bank of Aroamr any L/C Issuer may, (i) upon 30 days’
notice to the Borrower, the Lenders and other Is€lérs, resign as L/C Issuer or (ii) upon 10
days’ notice to Borrower, the Lenders and other Is&Liers, appoint an Affiliate of such L/C
Issuer as a successor L/C Issuer hereunder. kvirg of any such resignation as L/C Issuer
pursuant to clause (i) of the preceding senteheeBbrrower shall be entitled to appoint from
among the Lenders and their Affiliates a succek&0rssuer hereundeprovided however that
no failure by the Borrower to appoint any such ggsor shall affect the resignation of such L/C
Issuer. If Citibank, Barclays and Bank of Amenieaigns as L/C Issuer, it shall retain all the
rights, powers, privileges and duties of the L/€ukr hereunder with respect to all Letters of
Credit outstanding as of the effective date ofatsgnation as L/C Issuer and all L/C Obligations
with respect thereto (including the right to requine Lenders to make Base Rate Loans or fund
risk participations in Unreimbursed Amounts purduarSection 2.04(d)). Upon the
appointment of a successor L/C Issuer, (a) suctesgor shall succeed to and become vested
with all of the rights, powers, privileges and égtif the retiring L/C Issuer, as the case may be,
and (b) the successor L/C Issuer shall issue $ettiecredit in substitution for the Letters of
Credit, if any, outstanding at the time of suchc&ssion or make other arrangements satisfactory
to such L/C Issuer to effectively assume the oliloge of such L/C Issuer with respect to such
Letters of Credit.

Section 12.07. Treatment of Certain Information; Confidentialitygach of the
Administrative Agent, the Lenders and the L/C Isswsgrees to maintain the confidentiality of
the Information (as defined below), except thabtnfation may be disclosed (a) on a need-to-
know basis to its Affiliates and to its and its ikfftes’ respective partners, directors, officers,
employees, agents, advisors and representativiesifi understood that the Persons to whom
such disclosure is made will be informed of thefoamtial nature of such Information and
instructed to keep such Information confidenti@d),to the extent requested by any regulatory
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authority purporting to have jurisdiction overingluding any self-regulatory authority, such as
the National Association of Insurance Commissionéc3 to the extent required by applicable
Laws or regulations or by any subpoena or simégal process, (d) to any other party hereto, (e)
in connection with the exercise of any remediegimeder or under any other Loan Document or
any action or proceeding relating to this Agreenwrdny other Loan Document or the
enforcement of rights hereunder or thereundesulbject to an agreement containing provisions
substantially the same as those of this Sectiofi) &my assignee of or Participant in, or any
prospective assignee of or Participant in, anyofights or obligations under this Agreement or
(i) any actual or prospective counterparty (oraitivisors) to any swap or derivative transaction
relating to the Borrower and its obligations, (g)hwthe consent of the Borrower or (h) to the
extent such Information becomes publicly availaditeer than as a result of a breach of this
Section.

For purposes of this Sectioipformation ” means all information received from the
Borrower or any Subsidiary relating to the Borroweany Subsidiary or any of their respective
businesses, other than any such information treatagable to the Administrative Agent, any
Lender or any L/C Issuer on a nonconfidential bpsisr to disclosure by the Borrower or any
Subsidiaryprovided that in the case of information received from Bogrower or any such
Subsidiary after the date hereof, such informaisatiearly identified at the time of delivery as
confidential. Any Person required to maintain ¢hefidentiality of Information as provided in
this Section shall be considered to have compligkl g obligation to do so if such Person has
exercised reasonable care to protect such Infoomadind in no event less than the same degree
of care to maintain the confidentiality of suchdrrhation as such Person would accord to its
own confidential information.

Each of the Administrative Agent, the Lenders dmllt/C Issuers acknowledges that (a)
the Information may include material non-publicamhation concerning the Borrower or a
Subsidiary, as the case may be, (b) it has developepliance procedures regarding the use of
material non-public information and (c) it will hdle such material non-public information in
accordance with applicable Law, including Federal state securities laws.

Section 12.08. Right of Setoff. Subject to the Orders, upon any amount becoming due
and payable hereunder (whether at stated matbgitgcceleration or otherwise), each Lender,
each L/C Issuer and each of their respective Atk is hereby authorized at any time and from
time to time, to the fullest extent permitted bykgable law, to set off and apply any and all
deposits (general or special, time or demand, prawal or final, in whatever currency) at any
time held and other obligations (in whatever cucsgrat any time owing by such Lender, such
L/C Issuer or any such Affiliate to or for the citeat the account of the Borrower or any other
Loan Party against any and all of the obligatiohthe Borrower or such Loan Party now or
hereafter existing under this Agreement or anyrdtle@n Document to such Lender or such L/C
Issuer, irrespective of whether or not such Lemdleyuch L/C Issuer shall have made any
demand under this Agreement or any other Loan Dectior are owed to a branch or office of
such Lender or such L/C Issuer different from tremnbh or office holding such deposit or
obligated on such indebtedness. The rights of eanldder, such L/C Issuer and their respective
Affiliates under this Section are in addition thet rights and remedies (including other rights of
setoff) that such Lender, such L/C Issuer or trespective Affiliates may have. Each Lender
and L/C Issuer agrees to notify the Borrower amdAtdministrative Agent promptly after any
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such setoff and applicatioprovided that the failure to give such notice shall ndeeif the
validity of such setoff and application.

Section 12.09. Interest Rate Limitation.Notwithstanding anything to the contrary
contained in any Loan Document, the interest paiggoeed to be paid under the Loan
Documents shall not exceed the maximum rate ofusumious interest permitted by applicable
Law (the ‘Maximum Rate”). If the Administrative Agent or any Lender shadceive interest
in an amount that exceeds the Maximum Rate, thessxiaterest shall be applied to the principal
of the Loans or, if it exceeds such unpaid pringiggunded to the Borrower. In determining
whether the interest contracted for, charged, cgived by the Administrative Agent or a Lender
exceeds the Maximum Rate, such Person may, tactkatgpermitted by applicable Law, (a)
characterize any payment that is not principalraexpense, fee, or premium rather than interest,
(b) exclude voluntary prepayments and the efféwsef, and (c) amortize, prorate, allocate,
and spread in equal or unequal parts the total atafunterest throughout the contemplated
term of the Obligations hereunder.

Section 12.10. Counterparts; Integration; Effectivenesslhis Agreement may be
executed in counterparts (and by different patim®to in different counterparts), each of which
shall constitute an original, but all of which whiaken together shall constitute a single contract.
This Agreement and the other Loan Documents comstihe entire contract among the parties
relating to the subject matter hereof and superaagil@nd all previous agreements and
understandings, oral or written, relating to thbjeat matter hereof. Except as provided in
Section 4.01, this Agreement shall become effeatilien it shall have been executed by the
Administrative Agent and when the Administrativeeihq shall have received counterparts
hereof that, when taken together, bear the sigasitireach of the other parties hereto.
Delivery of an executed counterpart of a signapage of this Agreement or of a Lender
Addendum by telecopy shall be effective as delivadrg manually executed counterpart of this
Agreement.

Section 12.11. Survival of Representations and WarrantieAll representations and
warranties made hereunder and in any other Loamiment or other document delivered
pursuant hereto or thereto or in connection herewittherewith shall survive the execution and
delivery hereof and thereof. Such representatmaswarranties have been or will be relied
upon by the Administrative Agent and each Lendsgardless of any investigation made by the
Administrative Agent or any Lender or on their biélaad notwithstanding that the
Administrative Agent or any Lender may have hadoaodr knowledge of any Default at the
time of any Credit Extension, and shall continuéihforce and effect as long as any Loan or
any other Obligation hereunder shall remain unpaidnsatisfied or any Letter of Credit shall
remain outstanding.

Section 12.12. Severability. If any provision of this Agreement or the other hoa
Documents is held to be illegal, invalid or unectable, (a) the legality, validity and
enforceability of the remaining provisions of tiigreement and the other Loan Documents
shall not be affected or impaired thereby andlfb)darties shall endeavor in good faith
negotiations to replace the illegal, invalid or oftgceable provisions with valid provisions the
economic effect of which comes as close as postilileat of the illegal, invalid or
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unenforceable provisions. The invalidity of a psdon in a particular jurisdiction shall not
invalidate or render unenforceable such provisioany other jurisdiction.

Section 12.13. Replacement of Lenderdf (a) any Lender requests compensation
under Section 3.04, (b) the Borrower is requireddg any additional amount to any Lender or
any Governmental Authority for the account of amntler pursuant to Section 3.01, (c) any
Lender is at such time a Defaulting Lender or hasrgnotice pursuant to Section 3.02 or (d)
any Lender becomes a Nonconsenting Lender (heteirddfined), then the Borrower may, at
its sole expense and effort, upon notice to suctdeeand the Administrative Agent, require
such Lender to (and such Lender shall) assign eledjdte, without recourse (in accordance with
and subject to the restrictions contained in, ansents required by, Section 12.06), all of its
interests, rights and obligations under this Agreetnand the related Loan Documents to an
assignee selected by the Borrower that shall assugteobligations (which assignee may be
another Lender, if a Lender accepts such assignnpeavided that:

(e) the Administrative Agent shall have received th@grsment fee specified
in Section 12.06(b);

() such Lender shall have received payment of an atremjural to the
outstanding principal of its Loans and L/C Advanaesrued interest thereon, accrued fees and
all other amounts payable to it hereunder and utieeother Loan Documents (including any
amounts under Section 3.05) from the assigne&é@extent of such outstanding principal and
accrued interest and fees) or the Borrower (irctse of all other amounts);

(9) in the case of any such assignment resulting frataien for
compensation under Section 3.04 or payments radjtorbe made pursuant to Section 3.01,
such assignment will result in a reduction in saempensation or payments thereatfter;

(h)  such assignment does not conflict with applicalde/; and

(1) neither the Administrative Agent nor any Lenderlisha obligated to be
or to find the assignee.

A Lender shall not be required to make any suclyasgent or delegation if, prior
thereto, as a result of a waiver by such Lendetloerwise, the circumstances entitling the
Borrower to require such assignment and delegagase to apply. In the event that (x) the
Borrower or the Administrative Agent has requesteriLenders to consent to a departure or
waiver of any provisions of the Loan Documentsoagree to any amendment thereto and (y)
the Required Lenders have agreed to such consaivemor amendment, then any Lender who
does not agree to such consent, waiver or amendshaltbe deemed &Nbnconsenting
Lender.” Any such replacement shall not be deemed a waivany rights that the Borrower
shall have against the replaced Lender.

Section 12.14. Governing Law; Jurisdiction; Etc.(a) GOVERNING LAW THIS
AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACORDANCE WITH,
THE LAW OF THE STATE OF NEW YORK AND (TO THE EXTENAPPLICABLE) THE
BANKRUPTCY CODE.
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(b) SUBMISSION TO JURISDICTIONTHE BORROWER AND EACH
OTHER LOAN PARTY IRREVOCABLY AND UNCONDITIONALLY SWBMITS, FOR
ITSELF AND ITS PROPERTY, TO THE EXCLUSIVE JURISDIGIN OF THE
BANKRUPTCY COURT AND, IF THE BANKRUPTCY COURT DOESOT HAVE (OR
ABSTAINS FROM) JURISDICTION, OF THE COURTS OF THHATE OF NEW YORK
SITTING IN NEW YORK COUNTY AND OF THE UNITED STATE®ISTRICT COURT
OF THE SOUTHERN DISTRICT OF NEW YORK, AND ANY APPEIATE COURT FROM
ANY THEREOF, IN ANY ACTION OR PROCEEDING ARISING OUOF OR RELATING
TO THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, OR HORECOGNITION
OR ENFORCEMENT OF ANY JUDGMENT, AND EACH OF THE PARES HERETO
IRREVOCABLY AND UNCONDITIONALLY AGREES THAT ALL CLAIMS IN RESPECT
OF ANY SUCH ACTION OR PROCEEDING MAY BE HEARD AND BTERMINED IN
SUCH NEW YORK STATE COURT OR, TO THE FULLEST EXTENAERMITTED BY
APPLICABLE LAW, IN SUCH FEDERAL COURT. EACH OF THBARTIES HERETO
AGREES THAT A FINAL JUDGMENT IN ANY SUCH ACTION ORPROCEEDING SHALL
BE CONCLUSIVE AND MAY BE ENFORCED IN OTHER JURISDMONS BY SUIT ON
THE JUDGMENT OR IN ANY OTHER MANNER PROVIDED BY LAW NOTHING IN
THIS AGREEMENT OR IN ANY OTHER LOAN DOCUMENT SHALIAFFECT ANY
RIGHT TO BRING ANY ACTION OR PROCEEDING RELATING TOHIS AGREEMENT
OR ANY OTHER LOAN DOCUMENT AGAINST THE BORROWER ORNY OTHER
LOAN PARTY OR ITS PROPERTIES IN THE COURTS OF ANYRISDICTION.

(9) WAIVER OF VENUE THE BORROWER AND EACH OTHER LOAN
PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES, TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW, ANY OBJECTION HAT IT MAY NOW
OR HEREAFTER HAVE TO THE LAYING OF VENUE OF ANY ACIDN OR
PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREENT OR ANY
OTHER LOAN DOCUMENT IN ANY COURT REFERRED TO IN PARGRAPH (B) OF
THIS SECTION. EACH OF THE PARTIES HERETO HEREBYREVOCABLY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAWTHE DEFENSE OF AN
INCONVENIENT FORUM TO THE MAINTENANCE OF SUCH ACTIQ OR
PROCEEDING IN ANY SUCH COURT.

(d) SERVICE OF PROCESSEACH PARTY HERETO IRREVOCABLY
CONSENTS TO SERVICE OF PROCESS IN THE MANNER PROEIDFOR NOTICES IN
SECTION 12.02. NOTHING IN THIS AGREEMENT WILL AFRET THE RIGHT OF ANY
PARTY HERETO TO SERVE PROCESS IN ANY OTHER MANNEERMITTED BY
APPLICABLE LAW.

Section 12.15. Waiver of Jury Trial. EACH PARTY HERETO HEREBY
IRREVOCABLY WAIVES, TO THE FULLEST EXTENT PERMITTEBY APPLICABLE
LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN AN Y LEGAL
PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF ORELATING TO THIS
AGREEMENT OR ANY OTHER LOAN DOCUMENT OR THE TRANSATONS
CONTEMPLATED HEREBY OR THEREBY (WHETHER BASED ON @O RACT, TORT
OR ANY OTHER THEORY). EACH PARTY HERETO (A) CERTIES THAT NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PERSI HAS
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REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH ORHEERSON WOULD
NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THFOREGOING WAIVER
AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTIEHHERETO HAVE
BEEN INDUCED TO ENTER INTO THIS AGREEMENT AND THE THER LOAN
DOCUMENTS BY, AMONG OTHER THINGS, THE MUTUAL WAIVER AND
CERTIFICATIONS IN THIS SECTION.

Section 12.16. Designation of Secured Agreement@) The Borrower and any Cash
Management Bank or Hedge Bank may from time to tie&gnate a Cash Management
Agreement or Swap Contract permitted hereunderSecared Agreement upon written notice
(a “Designation Noticé) to the Administrative Agent from the Borrower antls Cash
Management Bank or Hedge Bank, in form reasonatigatable to the Administrative Agent,
which Designation Notice shall include a descriptid such Secured Agreement and the
maximum amount of obligations thereunder whichtareonstitute Obligations (each, a
“Designated Amount); providedthat (x) no such Designated Amount with respectrtyp
Secured Agreement shall constitute Obligationfi¢oeixtent that, at the time of delivery of the
applicable Designation Notice and after giving efffi®e such Designated Amount (including to
the reserve for Secured Agreements to be estalllishéhe Administrative Agent in connection
therewith), the Excess Availability would be lebar zero and (y) any such Designated Amount
shall constitute Obligations only to the extent thach Designated Amount, together with all
other Designated Amounts under Secured Agreemieatstbfore designated hereunder and
constituting Obligations, does not exceed, $10 @M,

(b)  The Borrower and any counterparty to a Secured éxgest may increase,
decrease or terminate any Designated Amount irecésf such Secured Agreement upon
written notice to the Administrative Agemitovidedthat any increase in a Designated Amount
shall be deemed to be a new designation of a DaegdrmAmount pursuant to a new Designation
Notice and shall be subject to the limitationsfegh in Error! Reference source not found.

No obligations under any Secured Agreement in exoethe applicable Designated Amount
shall constitute Obligations hereunder or the otloam Documents.

(© No counterparty to a Secured Agreement that obtambenefits of
Section 9.03, Article 11, or any Collateral by w&tof the provisions hereof or of any Guaranty
or any Collateral Document shall have any rightatice of any action or to consent to, direct or
object to any action hereunder or under any otll@nLDocument or otherwise in respect of the
Collateral (including the release or impairmenany Collateral) other than in its capacity as a
Lender and, in such case, only to the extent esfyr@sovided in the Loan Documents. The
Administrative Agent shall not be required to vetiie payment of, or that other satisfactory
arrangements have been made with respect to, @bhgaarising under Secured Agreements
unless the Administrative Agent has received writtetice of such Obligations, together with
such supporting documentation as the Administradigent may request, from the applicable
counterparty to a Secured Agreement.

Section 12.17. No Advisory or Fiduciary Responsibilityln connection with all
aspects of each transaction contemplated hereblyding in connection with any amendment,
waiver or other modification hereof or of any othean Document), the Borrower and the other
Loan Parties acknowledge and agree that: (i) (A)amanging and other services regarding this
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Agreement provided by the Administrative Agent ang Arranger are arm’s-length commercial
transactions between the Borrower, the other Laatid® and their respective Affiliates, on the
one hand, and the Administrative Agent and any #gea, on the other hand, (B) the Borrower
and the other Loan Parties have consulted theirlegad, accounting, regulatory and tax
advisors to the extent deemed appropriate by soahn Parties, and (C) the Borrower and the
other Loan Parties are capable of evaluating, adlénstand and accept, the terms, risks and
conditions of the transactions contemplated heegtayby the other Loan Documents; (ii) (A)
the Administrative Agent and any Arranger eachnid Bas been acting solely as a principal and,
except as expressly agreed in writing by the releparties, has not been, is not, and will not be
acting as an advisor, agent or fiduciary for therBwer, the other Loan Patrties, their respective
Affiliates or any other Person and (B) neither Atkministrative Agent nor any Arranger has any
obligation to the Borrower, the other Loan Parteany of its Affiliates with respect to the
transactions contemplated hereby except thoseatidits expressly set forth herein and in the
other Loan Documents; and (iii) the Administrativgent and any Arranger and their respective
Affiliates may be engaged in a broad range of tatigns that involve interests that differ from
those of the Borrower and its Affiliates, and neitthe Administrative Agent nor any Arranger
has any obligation to disclose any of such interasthe Borrower or its Affiliates. To the
fullest extent permitted by law, the Borrower aagdle other Loan Party hereby waives and
releases any claims that it may have against thmididtrative Agent and any Arranger with
respect to any breach or alleged breach of agenfiguiary duty in connection with any aspect
of any transaction contemplated hereby.

Section 12.18. USA Patriot Act Notice.Each Lender that is subject to the Act (as
hereinafter defined) and the Administrative Agdat {tself and not on behalf of any Lender)
hereby notifies the Borrower that pursuant to grguirements of the USA PATRIOT Act (Title
[Il of Pub. L. 107-56 (signed into law October 2601)) (the Act”), it is required to obtain,
verify and record information that identifies edayan Party, which information includes the
name and address of each Loan Party and othemafam that will allow such Lender or the
Administrative Agent, as applicable, to identif)ckd_oan Party in accordance with the Act.

Section 12.19. Time of the EssenceTime is of the essence of the Loan Documents.

[Signature Pages Follow]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
duly executed as of the date first above written.
PATRIOT COAL CORPORATION
By: 7/&‘-% DL\MoL——
Name: Mark N. Schroeder

Title: Senior Vice President &
Chief Financial Officer

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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Subsidiary Guarantors:

AFFINITY MINING COMPANY
APOGEE COAL COMPANY, LLC
APPALACHIA MINE SERVICES, LLC
BEAVER DAM COAL COMPANY, LLC
BIG EAGLE, LLC

BIG EAGLE RAIL, LLC

BLACK STALLION COAL COMPANY, LLC
BLACK WALNUT COAL COMPANY
BLUEGRASS MINE SERVICES, LLC
BROOK TROUT COAL, LLC
CATENARY COAL COMPANY, LLC
CENTRAL STATES COAL RESERVES OF
KENTUCKY, LLC

CHARLES COAL COMPANY, LLC
CLEATON COAL COMPANY

COAL CLEAN LLC

COAL PROPERTIES, LLC

COAL RESERVE HOLDING LIMITED
LIABILITY COMPANY NO. 2

COLONY BAY COAL COMPANY
COOK MOUNTAIN COAL COMPANY, LLC
CORYDON RESOURCES LLC
COVENTRY MINING SERVICES, LLC
COYOTE COAL COMPANY LLC

CUB BRANCH COAL COMPANY LLC
DAKOTA LLC

DAY LLC

DIXON MINING COMPANY, LLC
DODGE HILL HOLDING JV, LLC
DODGE HILL MINING COMPANY, LLC
DODGE HILL OF KENTUCKY, LLC
EASTERN ASSOCIATED COAL, LLC
EASTERN COAL COMPANY, LLC
EASTERN ROYALTY, LLC

EMERALD PROCESSING, L.L.C.
GATEWAY EAGLE COAL COMPANY, LLC
GRAND EAGLE MINING, LLC
HERITAGE COAL COMPANY LLC
HIGHLAND MINING COMPANY, LLC
HILLSIDE MINING COMPANY

HOBET MINING, LLC

INDIAN HILL COMPANY LLC
INFINITY COAL SALES, LLC
INTERIOR HOLDINGS, LLC

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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IO COALLLC

JARRELL’S BRANCH COAL COMPANY
JUPITER HOLDINGS LLC

KANAWHA EAGLE COAL, LLC
KANAWHA RIVER VENTURES I, LLC
KANAWHA RIVER VENTURES II, LLC
KANAWHA RIVER VENTURES III, LLC
KE VENTURES, LLC

LITTLE CREEK LLC

LOGAN FORK COAL COMPANY
MAGNUM COAL COMPANY LLC
MAGNUM COAL SALES LLC
MARTINKA COAL COMPANY, LLC
MIDLAND TRAIL ENERGY LLC
MIDWEST COAL RESOURCES II, LLC
MOUNTAIN VIEW COAL COMPANY, LLC
NEW TROUT COAL HOLDINGS I, LLC
NEWTOWN ENERGY, INC.

NORTH PAGE COAL CORP.

OHIO COUNTY COAL COMPANY, LLC
PANTHER LLC

PATRIOT BEAVER DAM HOLDINGS, LLC
PATRIOT COAL COMPANY, L.P.
PATRIOT COAL SALES LLC

PATRIOT COAL SERVICES LLC
PATRIOT LEASING COMPANY LLC
PATRIOT MIDWEST HOLDINGS, LLC
PATRIOT RESERVE HOLDINGS, LLC
PATRIOT TRADING LLC

PATRIOT VENTURES LLC

PCX ENTERPRISES, INC.

PINE RIDGE COAL COMPANY, LLC
POND CREEK LAND RESOURCES, LLC
POND FORK PROCESSING LLC
REMINGTON HOLDINGS LLC
REMINGTON II LLC

REMINGTON LLC

RIVERS EDGE MINING, INC.

ROBIN LAND COMPANY, LLC
SENTRY MINING, LLC

SNOWBERRY LAND COMPANY
SPEED MINING LLC

STERLING SMOKELESS COAL COMPANY, LLC
TC SALES COMPANY, LLC

THE PRESIDENTS ENERGY COMPANY LLC
THUNDERHILL COAL LLC

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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TROUT COAL HOLDINGS, LLC
UNION COUNTY COAL CO., LLC
VIPER LLC

WEATHERBY PROCESSING LLC
WILDCAT ENERGY LLC
WILDCAT, LLC

WILL SCARLET PROPERTIES LLC
WINCHESTER LLC

WINIFRED DOCK LIMITED LIABILITY
COMPANY

YANKEETOWN DOCK, LLC

as Subsidiary Guarantors

Exhibit B -

Executing this Agreement as an authorized officer of
each of the 98 foregoing entities on behalf of and so as to
bind the entities named above under the caption
“Subsidiary Guarantors”

By:

Name: Robert’L. Mead
Title: Vice President and Treasurer

[SIGNATURE PAGE TO CREDIT AGREEMENT]



12-12900-scc Doc 25-2 Filed 07/10/12 Entered 07/10/12 02:41:16 Exhibit B -
First Out Credit Agreement Pg 161 of 166

CITIBANK, N.A.,
as Administrative Agent
| ,
By: LE/ d i '

Name/ Shane V. Azzara §
Title; Director and \/{!ice fresident

|

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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CITICORP NORTH AMERICA, INC.
as L/C I,ssuj

{ K
By: L A/ %\z f@/\
Name¥ShaneV Azzara f VZ’
Title: Director & Vice PI‘CSIdéeéht §
/|
/]
[
v

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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BARCLAYS BANK PLC
as Lender

By: fd /fi

Name: J~ Jetott Qudon
Title: MD QF{

[SIGNATURE PAGE TO CrReEDIT AGREEMENT]
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BARCLAYS BANK PLC, NEW YORK
BRANCH
as L/C Issuer

By: :g_d /——h_

Name: ] Jehvor Ogden
Title: MD

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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BANK OF AMERICA, N.A.,

as Lender
By: . /-74' Lo C.e»\m?_ s
¥F‘:“° Tyler D. Levings
e Director

[ SIGNATURE PAGE TO CREDIT AGREEMENT]
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BANK OF AMERICA, N.A.
as L/C Issuer

By: - ]”f(m ot LML’
Name: / /

Title: .
Tyler D. Levings

Director

[SIGNATURE PAGE TO CREDIT AGREEMENT]
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Exhibit C
Second Out DIP Credit Agreement

[TOBE FILED SEPARATELY]
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Exhibit D
Second Out DIP Credit Agreement [Marked Form]

[TOBE FILED SEPARATELY]
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Exhibit E
Security Agreement

[TOBE FILED SEPARATELY]
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DAVISPOLK & WARDWELL LLP
450 Lexington Avenue

New York, New York 10017
Telephone: (212) 450-4000
Facsimile: (212) 607-7983

Marshall S. Huebner

Damian S. Schaible

Brian M. Resnick

Michelle M. McGred

Proposed Counsel to the Debtors
and Debtors in Possession

UNITED STATESBANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Inre:
Chapter 11
PATRIOT COAL CORPORATION, et al., Case No. 12-12900 (SCC)
(Jointly Administered)
Debtors. *

DECLARATION OF PAUL P. HUFFARD IN SUPPORT OF DEBTORS
MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS (1) AUTHORIZING
DEBTORS (A) TO OBTAIN POST-PETITION FINANCING PURSUANT TO 11 U.S.C.
§§ 105, 361, 362, 364(C)(1), 364(C)(2), 364(C)(3), 364(D)(1) AND 364(E) AND (B) TO
UTILIZE CASH COLLATERAL PURSUANT TO 11 U.S.C. § 363, (I1) GRANTING
ADEQUATE PROTECTION TO PRE-PETITION SECURED PARTIES PURSUANT TO
11 U.S.C. §8 361, 362, 363 AND 364 AND (I11) SCHEDULING A FINAL HEARING
PURSUANT TO BANKRUPTCY RUL ES 4001(B) AND (C)

|, Paul P. Huffard, hereby declare, pursuant to 28 U.S.C. § 1746, under penalty of
perjury:
1. | am a Senior Managing Director of Blackstone Advisory Services L.P.

(“Blackstone™), a provider of financial advisory services that maintains offices at 345 Park

! The Debtors are the entities listed on Schedule 1 attached hereto. The employer tax identification numbers and
addresses for each of the Debtors are set forth in the Debtors' chapter 11 petitions.
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Avenue, New York, New York 10154. | am authorized to make this declaration (the “Huffard
Declaration™) on behalf of Blackstone. | submit this declaration in support of Debtors Motion
for Entry of Interim and Final Orders (I) Authorizing Debtors (A) to Obtain Post-petition
Financing Pursuant to 11 U.SC. 8§ 105, 361, 362, 364(C)(1), 364(C)(2), 364(C)(3), 364(D)(1)
and 364(E) and (B) to Utilize Cash Collateral Pursuant to 11 U.SC. § 363, (I1) Granting
Adeguate Protection to Prepetition Secured Parties Pursuant to 11 U.SC. 88 362, 362, 363 and
364 and (I11) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and (c) (the
“DIP Motion”)? filed by the above-captioned debtors and debtors in possession (collectively, the
“Debtors’) on July 9, 2012 (the “Petition Date").

Qualifications

2. | hold a Bachelor of Arts in Economics from Harvard College and a Master of
Business Administration from the Kellogg Graduate School of Management at Northwestern
University.

3. Prior to joining Blackstone, | was a Vice President of Hellmold Associates, Inc.,
an investment banking firm specializing in financia restructurings. Prior to working at Hellmold
Associates, | was a member of the corporate finance department of Smith Barney, Harris Upham
& Co,, Inc.

4, | have considerable experience advising distressed companies, including advising
both debtors and creditors in chapter 11 restructurings. | have been named one of the country’s

leading restructuring financial advisorsin my duties as Senior Managing Director at Blackstone.

2 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the DIP

Motion.
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5. Members of my team and | have been working closely with the Debtors since
May 2012 when the Company selected Blackstone to be its restructuring and financial advisor.
In my representation of the Debtors, | have, among other things, provided strategic advice and
advice on restructuring options. | have participated in negotiations between the Debtors and
their creditors and other interested parties. Members of my team and | have also assisted the
Debtors in reviewing the terms, conditions and impact of any proposed transaction or
restructuring. Finally, members of the Blackstone team have participated in presentations to the
Debtors' board of directors.

6. Blackstone has become intimately familiar with the Debtors businesses, affairs,
assets and contractual arrangements. Members of the Blackstone team and | have worked
closely with the Debtors and their management, analyzing the Debtors financial position and
assisting the Debtors’ employeesin evaluating various restructuring alternatives.

7. Except as otherwise indicated, al facts set forth in this declaration are based on
my personal knowledge, experience and information concerning the Debtors, my review of
relevant business records and information provided to me by the Debtors, their professionals and
Blackstone employees working under my supervision.

8. | am not being compensated specifically for this testimony other than through
payments received by Blackstone as a professional proposed to be retained by the Debtors. | am
authorized to submit this declaration on behalf of Blackstone, and if called upon to testify, |
could and would testify competently to the facts set forth herein.

The Debtors Need for DIP Financing

0. The Debtors are engaged in the business of mining and selling thermal and

metallurgical coal. Therefore, the Debtors' businesses and results of operation are linked closely
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to global demand for coal-fueled electricity and steel production. In recent years, the demand for
coa has decreased, in large part because alternative sources of energy have become increasingly
attractive to electricity generators in light of declining natural gas prices and more burdensome
environmental and other governmental regulations. At the same time, the Debtors’ liabilities
have been increasing due to rising costs of complying with such regulations and because of
unsustainable labor-related legacy liabilities. In addition, increased use of alternative energy
sources, low natural gas prices, mild weather and weak international and domestic economies all
adversely affect the Debtors' revenues and earnings, as well as the value of their coal reserves.

10.  Asof the Petition Date, the Debtors have approximately $36.5 million in available
cash. Without access to the funds proposed to be advanced under the DIP Facilities, the Debtors
would be exposed to the risk of running out of cash and having to shut down operations, which
would lead to the loss of thousands of jobs and immediate and irreparable harm to the Debtors,
their estates, and their creditors. In addition, access to the proceeds of the DIP Facilities will be
necessary to maintain vendor and supplier relationships, pay employees who will be instrumental
in implementing restructuring initiatives, and satisfy other working capital and operational
requirements. Based on the Debtors’ projected cash flows for the early portion of their chapter
11 cases, the $677 million portion of the DIP Financing proposed to be made available upon
entry of the Interim Order is necessary and appropriate to refinance the outstanding Prepetition
Debt and to provide the Debtors with interim operating liquidity pending entry of the Final
Order.

11.  The Debtors ran a robust, careful process to obtain the best possible financing
available in current market conditions and to explore restructuring alternatives. As a result of

their efforts, the Debtors have been able to file, on the first day of these cases, a motion seeking
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(i) approval of $802,000,000 in DIP financing (consisting of borrowings of up to an aggregate
principal or face amount of $125,000,000 under the Revolving Credit Facility, $375,000,000
under the Term Loan Facility, and $302,000,000 under the Second Out DIP Facility), of which
only $377 million will be used to refinance outstanding debt, for aggregate incremental liquidity
of $425 million and (ii) authority to use the existing secured lenders’ Cash Collateral during the
period pending the final refinancing of the pre-petition secured debt. Set forth below is a
summary of the process undertaken by the Debtors.

The DIP Marketing Process

12. On or around May 20, 2012, the Debtors engaged Blackstone to assist them in,
exploring al available restructuring options, including obtaining the best financing available to
fund a restructuring either in court or out of court. The Debtors and Blackstone continued
discussions relating to various proposals to refinance their existing indebtedness and obtain
incremental liquidity.

13.  As it became clearer that the Debtors would likely need to restructure under
chapter 11, the Debtors and Blackstone initiated a search for debtor-in-possession (“DIP”)
financing. The Debtors began the DIP marketing process by reviewing their contacts, consulting
with their advisors and thinking about the best potential financing sources. The Debtors
approached Bank of America Merrill Lynch (“BAML"), Citibank, N.A. (“Citibank”), Barclays
Bank PLC (“Barclays’) and other potential lenders regarding a potential postpetition financing
arrangement. By June 15, 2012, the Debtors had received very similar postpetition financing
proposals from two of these lenders, Citibank and Barclays, both of which had previously

expressed interest in helping to refinance the Debtors.
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14.  After exploring the two options, the Debtors submitted a counterproposal to
Citibank and Barclays for a financing to be jointly arranged by the two banks. The Debtors
thereafter continued to engage in intensive discussions and negotiations with Citibank and
Barclays, conducting diligence and continuing to negotiate definitive financing terms and
conditions. While negotiation of the definitive terms of this facility was ongoing, the Debtors
continued discussions with BAML. When it became clear that the Citibank/Barclays joint
proposal would not be able to be completed, the Debtors discussed a separate proposal with
BAML. After negotiating with these three parties, ultimately the Citibank/Barclays proposal and
the BAML proposal were modified and combined to form a collaborative proposa (the
“Proposed DIP Financing”). As with the Citibank/Barclays proposal and the separate BAML
proposal, in the Proposed DIP Financing the three arrangers required the Debtors to refinance
their outstanding secured debt at the outset of the case. The Debtors ultimately determined, in
their reasonable business judgment, that this tri-party structure represented the best and most
favorable financing under the circumstances and in light of the Debtors' liquidity needs and
reorganization goals.

15.  These arm’slength negotiations culminated in the parties agreeing upon the terms
set forth in the First Out DIP Credit Agreement, the Second Out DIP Credit Agreement, and the
Security Agreement, attached as Exhibit B, Exhibit C, and Exhibit E respectively, to the DIP
Motion.

The Terms of the DIP Facilities are Fair and Reasonable

16.  As arestructuring professional with substantial expertise with DIP financings, |
am well aware that seeking approval of a DIP financing that provides for the immediate

refinancing of existing lenders requires careful scrutiny by this Court. | believe the Debtors
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request to approve the Proposed DIP Financing should be granted for a variety of reasons. First,
it contains the best available terms of all proposals available to the Debtors. Second, after taking
into account the refinancing of the existing debt, the Financing provides the Debtors with
substantial incremental liquidity amounting to up to $425 million over and above the amounts
used to refinance existing debt. Third, no prospective postpetition lenders were willing to fund
on a junior basis or attempt to prime the existing debt on a nonconsensua basis. Fourth, it is
clear that the prepetition lenders are oversecured at this time and thus the refinancing of their
claims is appropriate and necessary to obtain the Financing and the support of the existing
lenders. Last, the Financing does not depend on a nonconsensual priming; the unfunded letters
of credit issued and outstanding under the prepetition credit agreement agented by Bank of
America, N.A. (“BofA” and such facility the “BofA Facility”) will be protected by being rolled
into the Second Out DIP Facility and will remain secured pari passu with the First Out DIP
Facility, but the lenders under the BofA Facility have consented to an intercreditor arrangement
that provides that their claims, if any, will be paid after the First Out DIP Facility obligations are
satisfied in full.

17.  The proposed DIP Facilities will address the Debtors’ liquidity needs, will enable
the Debtors to preserve their value as a going concern and will increase the prospect of
completing a rapid, successful reorganization. The terms of the DIP Facilities are fair and
reasonable and are as follows: The DIP Facilities together contain an $802 million commitment,
including a $125 million asset-backed revolving credit facility, a $375 million DIP term loan
facility, and a $302 million facility into which existing letters of credit outstanding under the
prepetition secured facility will be rolled. Loans under the Revolving Credit Facility will bear

interest at a rate per annum equal to LIBOR plus 3.25% with a LIBOR floor of 1.5%, with a
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commitment of 0.75% on the unused portion of the outstanding loan amount. Loans under the
Term Loan Facility will bear interest at a rate per annum equal to (i) LIBOR plus 8.0%, in the
case of Eurocurrency Rate Loans and (ii) LIBOR plus 7.00% per annum, in the case of Base
Rate Loans, with a LIBOR floor of 1.50%), plus an original issue discount of 98% of the
aggregate principal amount of the DIP facility. Loans under the Second Out DIP Facility will
bear interest at the Eurocurrency Rate or Base Rate, as applicable, plus (a) with respect to each
Letter of Credit, 4.50% per annum, (b) with respect to each L/C Borrowing that bears interest
based on the Eurocurrency Rate, 8.00% per annum, and (c) with respect to each L/C Borrowing
that bears interest based on the Base Rate, 7.00% per annum, in each case with a LIBOR floor of
1.50%

The Proposed DI P Financing Should Be Approved

18. Based on my experience in general and my specific involvement in the marketing
and negotiation of the DIP financing in this matter, | believe that the process undertaken by the
Debtors was full and fair, it was comprehensive and it produced the best available financing
option given the circumstances. | aso believe that, al things considered, the Proposed DIP
Financing isfairly priced and an appropriate fit for the Debtors at thistime.

19. The Debtors greatly need the significant additional liquidity offered by the
Proposed DIP Financing. The Proposed DIP Financing will allow the Debtors to refinance the
$25 million in outstanding prepetition secured debt in full including interest through the date of
repayment at the non-default contract rate and roll up the $352 million in letters of credit
outstanding under the prepetition secured facilities by backstopping them with letters of credit
issued under the Revolving Credit Facility or rolling them into the Second Out DIP Facility, and

will also allow the Debtors to roll outstanding secured cash management and hedge obligations
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into the DIP Financing. The fully committed nature of the Proposed DIP Financing will aso
send a strong signal to employees, customers and other parties of the Company’s viability.
Accordingly, if approved, the Proposed DIP Financing will preserve and enhance the value of the
Debtors' businesses and, as such, isin the best interests of the Debtors' estates and creditors.
Pursuant to 28 U.S.C. 8 1746, | declare under penalty of perjury that the foregoing is true

and correct to the best of my knowledge and belief.

Dated: New York, New York
Jduly 9, 2012

/s/ Paul P. Huffard
Paul P. Huffard




