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PROCEEDI NGS

THE CLERK: Your Honor, we are back on the record.

THE COURT: All right, thank you. Be seated, please.
All right, this is in the matter of the Patriot Coal
Corporation. |It's the notion for authority to inplement
conpensation plans by the debtor. Let nme start first with
appearances on the record in the courtroom please.

MR, WALSH:  Cood afternoon, Your Honor. Brian Wl sh
and Laura Hughes from Bryan Cave, on behalf of the debtors.

THE COURT: Cood afternoon.

MR WALSH: Also here today fromthe Davis Polk firm
we have Benjam n Kam netzky, M chael Russano, Elliot Mskowtz,
Dani el Voss (ph.), Angela Libby.

THE COURT: CGood afternoon.

MR. WLLARD: Good afternoon, Your Honor. My it
pl ease the Court, Geg WIllard and Angi e Schisler on behal f of
the official conmttee of unsecured creditors, the nmenbers of
whom are Anmerican Electric Power, Qulf Coast Capital Partners,
U. S. Bank as indenture trustee for the convertible notes, the
United M ne Wirrkers of America, the United M ne Wrkers of
America 1974 Pension Plan and Trust, and WI m ngton Trust
Conmpany as indenture trustee for the senior unsecured notes.

I'd also, at this tine, Your Honor, like to introduce
to the Court, ny co-counsel, M. Tom Mayer, fromthe Kraner

Levin firm
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THE COURT: Cood afternoon.

MR WLLARD: And M. Mayer obviously is in the
courtroom Therefore, M. Rogoff will not be appearing by
t el ephone.

THE COURT: Al right.

MR WLLARD: Thank you, Your Honor.

THE COURT: Thank you.

MR RANDOLPH: Good afternoon. Paul Randol ph for the
U S. Trustee.

THE COURT: Cood afternoon.

MR. CRONE: Cood afternoon, Your Honor. Jim Crowe
from Dowd Bennett, |ocal counsel for the United Mne Wrkers of
Anerica 1974 Pension Trust and the United M ne Wrkers of
America 1993 Benefit Plan. Wth ne in court this afternoon are
Ms. Rebecca Hillyer --

MS. H LLYER Good afternoon.

THE COURT: CGood afternoon.

MR CRONE: -- from Morgan Lewi s and her coll eagues
Rachel Mauceri and Melina Forte, sitting in the gallery W're
also joined this afternoon, Your Honor, by Richard Wel ch from
Mooney Green in Washington, D.C

THE COURT: Al right. Good afternoon.

MR. CROAE: Thank you, Your Honor.

THE COURT: Thank you.

MS. TOLEDO  Good afternoon, Your Honor. Laura Tol edo
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on behal f of Bank of Anerica as agent for the pre-petition
secured |l ending group and the second out DIP lender. 1In the
court with me today is Ana Alfonso fromWIIlkie Farr. And also
joining by phone is Margot Schonholtz --

THE COURT: Al right.

M5. TOLEDO -- of the WIlkie firm Thank you

THE COURT: Cood afternoon

MR PERILLO  Good afternoon, Your Honor. M nane is
Fred Perillo. | represent the United Mne Wrkers of Anerica.
My client is the union which represents approxinmately 1,800 of
the debtors' mning enployees. Thank you.

THE COURT: Thank you and good afternoon.

MR. CRANDALL: And Grant Crandall with the United M ne

Wor ker s.

THE COURT: CGood afternoon

MR. TURNER  Good afternoon, Your Honor. Marshal
Turner on behalf of Gtibank, N.A as first out -- as agent for

the first out DIP lenders. And in the courtroomis Ana --
sorry --

MS. SAAVERDRA: Andrea Saavedra of Wil Cotshal &
Manges.

THE COURT: CGood afternoon

MR. TURNER  Thank you, Your Honor.

THE COURT: Thank you

MR. DOYLE: Good afternoon, Your Honor. Dan Doyle on
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behal f of Caterpillar Financial Services Corporation and the
Caterpillar dobal Mning entities.

THE COURT: Cood afternoon.

MS. CASE: Good afternoon, Your Honor. Rebecca Case,
| ocal counsel Payne-Gallatin Conpany and Shonk Land Conpany.
Thank you, Your Honor.

THE COURT: Cood afternoon.

MR. COUSINS: Good afternoon, Your Honor. Steven
Cousi ns of Arnstrong Teasdal e, co-counsel w th Peabody Energy
Corporation, together with Jones Day. Thank you.

THE COURT: CGood afternoon. Al right, then. And
then on the tel ephone, | believe we have Ms. Schonholtz on
behal f of Bank of Aneri ca.

MS. SCHONHOLTZ: |'m here. Good afternoon, Your
Honor .

THE COURT: CGood afternoon. Blaine Early on behal f of
Argonaut | nsurance?

MR, EARLY: This is Blaine Early. And on behal f of
four other sureties as well, Your Honor. But |I'm here.

THE COURT: Al right. Thank you and good afternoon.
And then M. Huebner, you're on the line with us on behal f of
t he debtors?

MR. HUEBNER | am Your Honor. Good afternoon.

THE COURT: Good afternoon. And David Barney on
behal f of Alexis Cook, et al.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

13




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'COAl BBRBoRATI ON. ET AL

MR, BARNEY: Present, Your Honor.

THE COURT: Good afternoon. And Tom Persinger on
behal f of Southern Land Conpany.

MR PERSI NGER. Thank you, Your Honor. Good
afternoon. Today it's here on behalf of Payne-Gallatin
Conpany.

THE COURT: Al right. Al right, thank you

Al right, then, M. Walsh or M. Kanpinsky (sic),
this is the debtors' notion

MR WALSH  Cood afternoon, again, Your Honor. For

the record, Brian Wil sh of Bryan Cave on behal f of the debtors.

Your Honor, we received a note from M. Huebner saying he's
having trouble hearing, there's a |ot of static on the |line.
I'"'mnot hearing it the courtroom but there nmay be sonething
going on. |If we mght re-enphasize the inportance of keeping
phones on mute, I'm hopeful that mght help the situation.

THE COURT: Al right. Then let nme rem nd everybody
who i s appearing by tel ephone, if you would pl ease place your
phone on mute other than when you are speaking, and hopefully
that will address the issue.

MR, WALSH.  Thank you very much, Your Honor.

THE COURT: Thank you

MR WALSH.  Your Honor, | wll have sonme concl udi ng
remarks on the notion, but M. Kam netzky is going to take the

|l ead on this notion today. |1'd like to give hima brief
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i ntroduction to the Court, as |'ve done with other counsel from
Davi s Pol k.

M. Kaminetzky is a litigation partner in the
litigation group at Davis Polk. He's a former law clerk for a
judge on the Sixth Grcuit. He's been involved in a nunber of
billion-dollar disputes arising fromleveraged buy-outs, which
as the Court is aware, give rise to interesting issues in
bankrupt cy cases and outsi de of bankruptcy.

He's al so handl ed a nunber of incentive prograns in
Chapter 11, simlar to the one that we're bringing to the Court
for consideration today. And finally, as a bit of |ocal color,
M. Kam netzky has spent tinme in our courthouse here. He
represented the equity group in the Bridge |Information Systens
case that was pendi ng before Judge McDonald a few years ago.

So, Your Honor, with that, 1'Il yield the podiumto
M. Kam net zky.

THE COURT: Al right.

MR. KAM NETZKY: Good afternoon, Your Honor. Benjamn
Kam net zky of Davis Polk for the debtors. [It's a pleasure
being here in front of Your Honor this afternoon. And thank
you for agreeing to hear the notion this afternoon.

Your Honor, they say a picture is worth a thousand
words. In a slight variation to that thene, a CEOs word is
worth a ot nore than a thousand words of a litigator. And

it's for that reason, Your Honor, and because the issue today
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I's the debtors' business judgnent, that nmy remarks will be very
brief, just a few bullet points, and we wi |l quickly, then,
turn to the testinony of Patriot's CEO and president, M.
Bennett Hatfield, who is with us in court today.

So just again, briefly, a few bullet points. Wy are
we here today? Quite sinply, Your Honor, nuch work remains in
these cases and it will demand extraordinary anounts of tinmne,
dedi cation, patience, and sacrifice fromthe debtors
enpl oyees. However, the debtors are currently losing their
nmost critical enployees at historically unprecedented and
alarmng rates. Each departure forces the debtors to expend
precious dollars and tine on locating, recruiting, and training
new enpl oyees. But perhaps, far nmore inportant, with each
critical enployee who resigns fromthe conpanies, the debtors
face the loss of well-respected enpl oyees, nentors,
supervi sors, managers, wWith years of experience at Patriot.

And as you'll hear, Your Honor, the debtors are all
too often unable to attract full replacements for those who
| eave, and are forced to demand nore from personnel across al
areas of their business, often forcing one person to do nany
peopl e's jobs or forced to hire high-cost outside consultants
to fill the gaps.

In short, the debtors' remaining work force has been
stretched to the maxi num capacity, all during the nost critica

period in the debtors' history. Now, the |oss of any nore
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critical enployees or the failure to quickly inplenent a plan
to adequately incentivize key enpl oyees, will threaten the
entire restructuring effort.

So, Your Honor, the debtors are here today to ask the
Court's approval for a very nodest, yet critically inportant,

I ncentive and retention plan. As you wll see this afternoon,
these plans are a prudent and necessary exerci se of the
debtors' sound business judgnent. They are cheap. They are
broad- based. The incentive performance netrics are aggressive.
The retention program paynents are tined so as to retain

enpl oyees throughout the course of these cases.

They still -- that neans even if every dollar is paid,
they still |eave enployees well bel ow market and pre-petition
| evel s of conpensation. They do not include insiders. They
wer e devel oped over an eight-nmonth period and are the product
of extensive collaboration with various constituencies in this
bankruptcy. Indeed, it would be a gross breach of fiduciary
duties if these debtors did nothing to hold the conpany
together and allow the reorgani zation to unravel fromthe
i nsi de due to the continuing exodus of critical enployees.

And | et ne pause here to note that in an act of
| eadership, M. Hatfield and his executive nmanagenent team
conpl etely excl uded thensel ves, not only fromthe retention
plan, but fromthe incentive plan as well.

Just two nore brief points, Your Honor: one about the
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| aw and one about who has voiced objections to these plans, and
perhaps nore inportantly, who has not. First the law. The

uni on and the funds, the only objectors, pretend -- they
literally pretend that the applicable |aw here is conplicated
or not well-settled. Nothing can be further fromthe truth.

Al incentive plans, what we call Al Ps or [apes] are accorded
busi ness judgnent deference under Section 503(c)(3) of the
Code. Simlarly, any retention plan, what we call CERP or
[kirp], that does not include insiders, is simlarly accorded
busi ness judgnent deference under 503(c)(3) of the Code.

The hei ghtened show ng contained in 503(c)(1) only
applies -- again, only applies, if you are giving a retention
plan to insiders. This is black-letter law. Here it is
debtors' position that no insider is in either plan. And as |
noted before, the entire executive managenent teamis excl uded
fromboth plans.

But let me be fair and pause here. The U S. Trustee's
Ofice, Ms. Long, expressed that -- we believe erroneously, but
she expressed the view that seven enpl oyees that were in the
CERP, in the retention plan, are insiders, because they were
technically elected by the board of directors. Again, we don't
think the case | aw supports this position, but because we | ove
Leo and Paul and have the utnost respect for the U S. Trustee's
Ofice, we settled with the U S. Trustee, and renoved these

seven people fromthe retention plan and noved all those
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dol lars to one hundred percent incentive. And as | just
stated, all incentive plans, even to insiders, are accorded
busi ness judgnent deference.

So with this change, Your Honor, the U S. Trustee now
concedes the 503(c)(3), business judgnent, is the only thing at
Issue in today with respect to both the AIP and the CERP, both
the retention plan and the incentive plan. And under the
applicable and fam |iar business-judgnent standard as stated in
the Eighth Grcuit and many cases, for exanple, In re Food Barn
Stores, the Court should approve the notion if it is "not
mani festly unreasonable or nmade in bad faith and appears to
enhance the debtors' estate.”

And it is also worth nentioning what | hope is obvious
toall. Today is not the day -- today is not the place or the
tine to litigate 1113 and 1114 issues. As | just noted, our
settlement with the U S. Trustee renoved any |ingering insider
concerns. The objectors, however, ask this Court to ignore,
literally ignore, the reams of cases that we cite in our papers
and find md-1evel enployees to be insiders, based solely on
their titles. Again, the case |aw says absol utely not.

Courts all around the country hold that just |ike you
can't judge a book by its cover, you can't -- you cannot
determ ne an enployee's insider status fromhis or her title.

I nstead, courts are instructed to enploy a functional test and

| ook at things such as whether plan participants are nmenbers of
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the debtors' inner circle; are they responsible for making the
debtors' critical financial and operational decisions; do they
exercise sufficient authority over the debtors to dictate
corporate policy and the disposition of corporate assets; do
they report to the board of directors or CEOin the ordinary
course? These are the questions you ask when deciding if
soneone is an insider under the Bankruptcy Code. And as you
wll hear in a fewmnutes fromM. Hatfield, none of the
enpl oyees in the CERP, in the retention plan, conme close.
Finally, Your Honor, | ask that you | ook around the
room and take note who is sitting where. And | mean this nore
spiritually than physically because of the limtations of the
courtroom If there was anything truly unlawful, rem ss,
i nequi tabl e, too generous, discrimnatory about the plans, if
there was not a serious retention issue, if the relatively few
dollars allocated to these plans could have been saved without
ri sking substantial damage to the estates and to the
reorgani zation, if the netrics in the incentive plans were so-
call ed | ayups instead of robust hurdles, quite frankly, nmany of
which we're currently falling short; if the retention plans
i ncluded insiders, where would the creditors' conmttee be
t oday?
Wul d they be supporting the plans |ike they are here,
or would they be armin-armw th the objectors? To be sure,

getting the commttee's support was not easy. Believe ne, it
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wasn't easy at all. W literally worked with the commttee for
nmonths to get the proposed plans into a state where they woul d
receive comittee support.

Wiere would the DIP |l enders be? Again, if these plans
were not absolutely necessary to the reorganization, wuld the
DI P | enders be supporting a notion where limted and precious
cash was being spent? And as noted earlier, if there was any
lingering post-settlenment doubt that these plans did not one
hundred percent conport to the Bankruptcy Code, wouldn't you
see Ms. Long and M. Randol ph raising the U S. Trustee's hand
in fierce opposition?

| submt, Your Honor, that the silence of these
parties, and in the case of the unsecured creditors' conmmttee
and the Bank of Anerica DI P agent, the affirmative support of
t hese constituenci es speak vol unes.

And with that, Your Honor, unless you have any
questions, 1'd like to call M. Bennett Hatfield to the stand.

THE COURT: No, | don't have any questions. And |et
me ask the fund who has the objections, United M ne Wrkers
Associ ation, are you all fine with waiving your opening
argument until after M. Hatfield would have had his testinony,
or do you want to do your opening argunent now?

MR PERILLO If it would please the Court, | would
like to --

THE COURT: W need you at the podium |'msorry, so
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we can get the recording accurate.

MR PERILLO Wth the indul gence of the Court, |
woul d give a brief opening.

THE COURT: Al right. Al right, then, M.

Kam net zky, let nme have -- let himgive his brief opening
argument and then we'll proceed with the testinony.

MR KAM NETZKY: Ckay.

THE COURT: Al right.

MR PERILLO  Your Honor, Fred Perillo on behal f of
the United M ne Wrkers and its 1,800 nmenbers and tens of
t housands of retirees who are involved in this case.

Your Honor, there is sonething inherently unseemy in
the effort to insulate the executives fromthe financial risks
al | other stakehol ders face in the bankruptcy process. Those
are not the words of an overheated union |awer; that is what
the Court said in US. A rways. W now know, because of the
recent filing of the 1113 and 1114 petitions in this case, that
the debtor seeks sonething in the order of 150 million dollars
per year in concessions fromthe union and the retirees. No
stakehol der i s being asked to nmake that sacrifice except for
us. That is the reason why the other voices are silent. It is
the reason why only the union and the funds are protesting.

It tells us something, Your Honor, about these
debtors, that they believe that highly conpensated officials,

peopl e maki ng 300,000 dollars a year or a quarter of a mllion
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dol l ars a year, and who now demand bonuses of hundreds

t housands nore, viewthis 6 or 7 mllion dollar programas a
smal|l matter and view the 150 mllion dollars of concessions
they seek fromlow conpensated, frankly, in the United States
t oday, poor people, that they view those as necessary and
equi t abl e.

If we go down this road, Your Honor, we know where
this story ends. Wen bankruptcy managers ask to enrich
t hensel ves, they bal ance the budget on the backs of the
wor kers. And when that path is followed to its | ogical
concl usi on, the workers resist, nost often resulting in the
l'iquidation of the debtor. This is where we are headed if we
do not stop this process today.

These bonuses are, in fact, huge and hugely
i nequi table. This type of confrontation will lead to the
l'iquidation of this debtor. The United M ne Wrkers has
already told the debtor at the bargaining table, there will be
no consensual concessions if nmanagers are paid these enornous
bonuses.

W disagree with M. Kam netzky on the | aw and on what
the evidence will show in al nost every respect. Wth respect
to the question of insiders, Your Honor, we find it inpossible
to believe that the debtors' el even nmining conplexes and
nineteen mnes, are run by just six people -- just six people

who woul d qualify as insiders. That of the 900 sal aried people
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of whom 225 are in the program none -- none count as having
control over this debtor. That is a staggering and
unbel i evabl e statenent and one we think will be belied by the
evi dence.

For exanple, there are dozens of senior vice
presidents and vice presidents, general nmanagers and operation
managers in this program One of the board of directors of a
subsidiary debtor is in the program a nenber of the board.
Corporate officers are in the prograns, named in the byl aws.
These people are clearly insiders, and the programis heavily
wei ghted toward them

W believe, Your Honor, in addition, you will find
that diligence was |acking in the creation of this program
that there was no effort to determ ne whet her enpl oyees had job
opportunities el sewhere, |let alone actual job offers; that
there was no study done of attrition or even to determne that
there was a CERP in a conparable mning enterprise. There was
no diligence done with respect to setting the thresholds or
conmparing the el even percent to forty-five percent bonuses to
other mning concerns. You will be surprised, | think, at the
evi dence of how little diligence was actually done.

I wish to say, Your Honor, in addition, that the
i ncentive -- so-called incentive programhere, will be shown to
be, inreality, a retention program These are all bonuses

that are designed to conpensate people, in effect, to give them
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t he maxi mum bonus they woul d have earned if the conmpany were
not in bankruptcy.

"1l conclude, Your Honor, by asking you to take a
step back and | ooking at this case froma | onger perspective.
If it indeed is true that Patriot is in such difficult shape
that its rank and file workers nmust nmake these mgjor
sacrifices, sacrifices that will put some of theminto poverty,
how can it be that we are the only ones willing to bend our
backs in this way and that managers will sit on their hands and
say W thout nore noney, w thout noney that is double the
conpensation of a mner, we will not strive to nake this
enterprise succeed?

And how is it possible that for the five years prior
to bankruptcy -- Patriot was created in 2007 to 2012 -- they
| abored under that conpensation when there was literally
not hi ng stopping Patriot fromhaving a corporate-w de progranf

I woul d ask Your Honor that when you view the
evi dence, that you determ ne that this bonus programis an
enormty, is unnecessary, is unfair, and should be deni ed.
Thank you.

THE COURT: Thank you. And then also, do the pension
trusts, do they want to make an opening statement as well?

MS. H LLYER Good afternoon, Your Honor. Rebecca
Hillyer on behalf of the funds. | have nothing to add to M.

Perill o' s opening statenent. Thank you.
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THE COURT: Al right. Thank you. Al right, then
M. -- oh, M. Randol ph?

MR, RANDOLPH: Yes, Your Honor. [|'d like to clarify
sonething for the record. The U S. Trustee is not here
supporting the debtors' nmotion. W were able to resol ve one of
our sure objections which would have been officially filed with
the Court regarding seven individuals that we thought, because
t hey were appointed by the board of directors, were certainly
insiders. W defer to the Court after hearing all the
evi dence, whether or not the conpensation plans shoul d be
approved. Thank you.

THE COURT: Al right. Thank you.

All right, M. Kam netzky, you may call your w tness.

MR, KAM NETZKY: W th your perm ssion, Your Honor, |I'd
like to call president and CEO of Patriot, M. Bennett
Hat fi el d.

THE COURT: Al right, M. Hatfield, would you step up
to the podiumfirst, please, to be sworn.

(Wtness sworn)

THE CLERK: Pl ease have a seat in the wtness box sir.
There's a step up.

MR. KAM NETZKY: May | proceed, Your Honor?

THE COURT: You nay.

MR, KAM NETZKY: Thank you.

DI RECT EXAM NATI ON
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BY MR KAM NETZKY:
Q Coul d you pl ease state your nanme for the record?
A Bennett K Hatfield.
Q If you could keep your voice up for the folks on the
phone.

And where are you currently enpl oyed?
A I''m enpl oyed by Patriot Coal Corporation.
Q And could you briefly tell us your educational background?
A Yes. I'ma -- | have a bachelors in science degree from
Virginia Tech in mning engineering. And I'ma |icensed
pr of essi onal engi neer.
Q Prior to joining Patriot, where were you enpl oyed?
A Prior to joining Patriot, I was enployed by International
Coal G oup, where | was president and CEO for approxi mately six
years.
Q Bef ore that?
A Before that | was enployed by Arch Coal as president of
their eastern operations for approxinately two years.
Q And prior to that?
A Prior to that, | was enployed by El Paso Corporation for
fourteen nonths, as their executive vice president and chief
adm nistrative officer for their Coastal Coal Conpany
operations, that |ater becane part of Al pha Natural Resources.
Q And before that?

A Before that, | had a plus-twenty year career wth Massey
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Energy Conpany. | was, in ny final position there, executive
vice president and chief operating officer.

Q So how many years have you worked in the coal industry?
A Over thirty years.

Q And how | ong have you been enpl oyed by Patriot?

A | joined the conpany about nine nonths before the filing,
so | guess |'ve been here since Septenber of 2011.

Q And what is your current position at Patriot?

A I''m president and chief executive officer.

Q And how | ong have you held that position?

A Since -- I've held that position since Cctober of 2012.

Q And what position did you hold at Patriot before Cctober
of 201272

A Prior to October 2012 | was president and chief operating
of ficer.

Q And coul d you briefly describe your role as Patriot's

chi ef executive officer?

A Yes. |'mresponsible for overall managenent of the
conmpany. | report to the board of directors. |'mresponsible
for all aspects of operations, managenent, marketing, financial
reporting, essentially all aspects of the conpany and all its
busi ness units.

Q Now, as you know, M. Hatfield, today we're in court to
gain approval or to seek approval of the retention and the

i ncentive plan for your conpany. Wat role did you have in
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devel opnent of the debtors' proposed conpensation prograns?

A Those prograns were developed at ny initiative. | was the
primary director, if you wll, the primary person that hel ped
fornmul ate the plans and determne the final constituency of
bot h prograns.

Q And from whom did you seek advice with respect to both the
retention and the incentive plans?

A | relied heavily on the executive team the five people
that report directly to me, including general counsel, senior

vi ce president corporate devel opnent, the chief marketing

of ficer, the executive vice president of mning operations and
chief financial officer.

Q Did you al so work with any outside advisors, with respect
to the devel opnent of these -- this retention and incentive

pr ogr anf

A Yes, we relied on several parties. W certainly relied on
Davis Pol k, our |egal counsel, to guide us with respect to the
| egal requirenents and limtations of such prograns. W relied
on Towers WAtson, conpensation consultant, to help us with the
mar ket benchmark for conparable positions with respect to
conpensati on standards. And al so Towers Watson advised us with
respect to what other conpanies that are undergoing a Chapter
11 reorgani zati on had done, by way of providing conparabl es.

Q Ckay. Do you have a conpensation conmittee at Patriot?

A Yes, we do. A small -- it's a segnent of the board of
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directors that's called the conpensation conm ttee.

Q And what role, if any, did they have in connection with
the incentive and retention program at issue today?

A They provided gui dance on the program And they obviously
had to approve the programbefore we were even able to take it
to other parties to seek their approval. So we presented
several variations of the programto the conpensation comittee
as it evolved over the course of several nonths.

Q And did the creditors' conmttee and/or its advisors have
arole with respect to the retention and incentive plans at

I ssue today?

A Yes, they certainly did. W presented the programin
earlier drafts to the -- both the advisors for the creditors
conm ttee, their counsel, Kraner Levin, and their financial

advi sors, Mesirow and Houl i han; and we presented it directly to
the committee as well, and received feedback and suggest ed
changes and reacted in response to that direction.

Q Now, | want to just get a clear idea of the division of
responsibility between the executive nmanagenent teamthat you
described and Patriot's advisors with respect to the

devel opment of these prograns. Who established the total cost
of the progran®

A That woul d be the executive team

Q And who sel ected which participants or who fromthe

conpany woul d participate in the two prograns?
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A | and the executive team

Q Wio determ ned the conpensati on opportunities for
participants?

That was nyself and the executive team

Wio set the performance netrics for the incentive plan?
Mysel f and the executive team

Wio set the targets for payout of the incentive plan?
That would be me and the executive team

And who determ ned the timng of the payouts?

The sane; nme and the executive team

o » O > O > O »F

Okay. And if you could then describe, so what did Towers
Perrin, again, do in connection with the incentive and
retention plans?

A Towers provided the conparables, if you will, for
positions, to tell us essentially where the nmarket is for
certain categories of salary positions. And they also provided
conparables with respect to other conpanies that were going

t hrough the reorgani zation that had established incentive
plans, to give us some gui dance as to what was in past cases
deened to be reasonabl e, pernissible.

Q And did Bl ackstone have a role in connection with these
pl ans?

A Bl ackstone certainly was of benefit through the process.
They primarily hel ped us crunch the nunbers and al so hel ped us

prepare presentations to explain the programto the creditors'
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conmttee and to our DI P | enders.

Q Ckay. You've described the role of the executive
managenment team and of your outside advisors. Did other
conpany enpl oyees have a role in devel oping the proposed pl ans?
A There were others that we had to rely on for information,
certainly. Certain people in the human resources group,
obviously, had to provide payroll data, salary data, historic
conpensation levels. They were in the category generally of
providing data. Simlarly in the safety department and the
environnental engineering area, we needed to get data with
respect to past safety and environnental performance and what
reasonabl e target mght be. So we received data from severa
segnents of other areas of the conpany, but those people
weren't involved in actually fram ng the policy or making
decisions on it.

Q Now, who nmade the decision that there should be two
prograns, both a retention plan and an incentive plan?

A That was ne.

Q And why did you decide that there should be two different
prograns rather than just one?

A Vell, the prograns serve two very different purposes. The
retention programis designed to do exactly what it describes.
So we have identified approxi mately 110 enpl oyees that we think
are -- we're at very high risk of losing. They provide

critical skills, critical experience to the conpany. W think
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It's essential to retain those people for us to reorganize this
conmpany successfully. And we wanted to put in place a clear
award programthat would help notivate their remaining with the
conpany, because they certainly have other job opportunities.
So that one's ained specifically at retaining those enpl oyees
and gaining their commtment, if you wll, to stay with the
conpany through what's clearly going to be a challenging
reor gani zati on

Q And the incentive program what's that's purpose?

A The incentive programis ainmed at a |arger group

generally the corporate office and the regional offices, both

i n Henderson, Kentucky and in Charl eston, Wst Virginia, where
we have a large group of our 1,100 sal aried enpl oyees that
don't participate in any mne-level incentive program The

m nes have their individual safety and production and

envi ronment al bonus prograns.

But there's a core group of corporate and regional office
enpl oyees that don't participate in any incentive program So
we wanted sonething that is in line with our standard practice
of incentivizing their support of hel ping us achi eve these key
targets with respect to financial performance, safety
per formance, and environnental performance.

This is also consistent with frankly what's been
historically the case. This group of enployees has, since

Patriot was created, participated in an incentive program of

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT %ﬁﬁ Oéa%éO:\’ATI ON, ET AL. 34

this sort that awards the enpl oyees based on financia
performance, safety performance, and environnmental perfornmance.
It's also consistent with what's in the conpetitive
mar ket pl ace. Each of our conpetitors, anong the publicly
traded conpani es, have simlar prograns.
Q Simlar incentive prograns?
A Yes.
Q Now, how are paynents under the two prograns structured?
You could start with the incentive paynents.
A The incentive paynents are made on the basis of
performance in wel |l -defined areas. Financial perfornmance
represents about sixty percent of the determ nation. Safety
represents five percent, environnmental five percent, conpliance
five percent; and then there's a twenty-five percent that's
driven specifically by individual goals that are set for that
particul ar individual

So those conponents conprise one hundred percent of the
test, if you will that nust be net. And --
Q And what's the neasuring period in terns of when the
participants woul d see paynents using those metrics?
A There are two nmajor periods: January through June; the
first six nonths of 2013. There'll be a nmeasurenment for those
target nmetrics, those target performance netrics. And then
there's a second payout period, a second neasurenent period,

fromJuly through Decenber. The respective awards wil|l
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actually be made within thirty to sixty days after the period
has been conpl eted and neasurenents nade as to what has been
ear ned.
Q And what is the timng of the proposed retenti on paynents?
A Retention paynments woul d pay out twenty-five percent at
the end of the first quarter of 2013, another twenty-five
percent at the end of the third quarter of 2013, and the final
fifty percent -- it's obviously backl oaded by design -- would
pay out the later of March 31, 2014 or ninety days after we
have had a successful energence fromthe Chapter 11
reorgani zation. It'll be the later of those two tests.
Q Now, why did you decide to pay sonme of the retention
paynment this year rather than making a hundred percent of it
contingent on the enpl oyee remaining with the conpany until
emer gence from bankruptcy?
A Quite frankly, many of our key enpl oyees are becom ng
skeptical as to whether any progranmis going to be approved.
They have had this retention program described to them since
the mddle of 2012 and many were anticipating paynments as early
as August, Septenber, Cctober of 2012. And obviously we have
not been able to nake any of those paynments because of the
reorgani zation and the need to get a program approved.

So there's sone skepticismanong the covered group as to
whet her the paynents will be made. And we felt that it's

i nportant to show some progress paynents, sone denonstration
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that there's actually going to be a paynent. Oherw se we have
the chal | enge of ongoing skepticism That's denonstrated
vividly by the fact that several people that are covered by the
retention programare already choosing to | eave the conpany.
They' ve resigned and gone to other conpanies just because they
don't believe there's going to be a delivery of that award.
Q Now, what criteria did you use to determne participation
in the two proposed prograns?
A | relied heavily on input fromthe executive team and
their -- and they also relied on direct input fromtheir
reports. That hel ped us essentially review the workforce of
1,100 sal aried enpl oyees and deternine who were the 110 peopl e
that were of nost critical experience and skills and need to
retain those folks. And they went into the retention program
And the incentive programis essentially defined by
positions with respect to their working on those offices and
not being covered by a mine-level program
Q Now, wi thout revealing the substance of any privileged
conversations with | awers, do you understand that with respect
to retention plans, the Bankruptcy Code treats insiders
differently?
A Yes, | do.
Q Ckay. And are there insiders, in your opinion, in either
one of the plans?

A Absol utely not.
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Q Now, did the conpany elimnate everyone with an officer or
manager title fromthe proposed plans?
A No. It would be -- frankly, it nade no sense to do so.
There were a nunber --
Q Wiy not, if insiders should be excluded fromretention
pl ans, why didn't you elimnate everyone with an officer or
manager title?
A Because |l ots of people have the title of vice president or
director or operations manager, and have absolutely no control
of corporate policy or strategy formng or key decisions on
divestures or acquisitions. They don't interact with the board
of directors. They -- many people have that title, frankly, as
a noral e booster of sorts, to show that they are inportant in
t he organi zation and they sonetinmes represent the organi zation
or a subsidiary of the organization in sonme particul ar area,
but by no nmeans are they an insider and certainly not an
officer that frames policy and decision making for Patriot Coa
Cor p.
Q Did you prepare a few denonstrative exhibits in connection
W th your testinony today, in order to assist you in your
t esti nony?
A Yes, | did.

MR, KAM NETZKY: Your Honor, may | approach the
W t ness?

THE COURT: You nay.
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Q Now, do you recognize page 1 of the slides that | just
handed you?

A Yes, | do.

Q Okay. And could you describe what it is -- what page 1

I ndi cat es?

A Yeah. Page 1 is a table that captures the information
that | asked our attorneys and advisors to gather for ne. It
lists the characteristics of an insider as we understand it,
down the left side of the page, and denonstrates, as indicated
by the red x's, that we've scrutinized this list and concl uded
that in this case, none of the plan participants truly is an

I nsi der.

Q And could you just run down the list real quickly and
explain why that's the case?

A Certainly. Wth respect to the first characteristic,
resides within the inner circle, making the conpany's critical
financi al decisions, certainly does not apply to anyone in the
i ncentive program

Q In either of the prograns, so the record' s clear. |Is that
correct?

A That's correct; either of the prograns. Has the authority
to nmake conpany-w de or strategic decisions. That's certainly
not the case for anyone below the | evel of the executive team
And we think that's abundantly clear

Q Exerci ses sufficient authority over the debtor so as to
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unqual ifiedly dictate corporate policy and the disposition of
corporate assets. Certainly none of these people have the
authority or capabilities of doing that. And that's
denonstrat ed.

None of themreport to the board in the ordinary course.
There are sone individuals in the plan that are invited to
board neetings for a specific purpose, perhaps to nake a
presentation. And in the incentive plan, there's a person who
I's the corporate secretary and attends the board neetings to
take mnutes and solely for the purpose of taking mnutes, but
ot herwi se has no reporting relationship to the board with
respect to fram ng decisions or nmanagi ng the business.

The other characteristic referenced there is, is not
subordinate to or required to report to an officer. Attends
board neetings, |'ve already spoken to in part. But clearly in
this case, none of these people are attending board nmeetings on
a regular basis and only a few of them have ever attended a
board neeti ng.

I's elected or appointed by the board of directors to
manage the daily operations of the corporation. And that's
certainly not the case for the plan participants that we have
i dentified.

Q Now, notw thstanding what's shown on page 1, did the
conpany recently nake changes to the proposed plans in response

to issues the U S Trustee raised regarding insiders?
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A Yes, we did.

Q And coul d you descri be those changes and why they were
made?

A The U. S. Trustee had concerns about a group of seven

I ndi vi dual s because of what | viewto be a technicality, and we
t hought was clearly a technicality, that the board of

directors, in a technical context, approves those positions or
el ects those positions on an annual basis. This group was the
primary focus and concern of the U S. Trustee. And in

di scussions with the U S. Trustee, we nmade the determ nation to
resol ve that issue, that we would renove those people, al

seven, fromthe retention program and put their entire
conpensation at risk in the incentive program which assures,
certainly, that they're going to get a somewhat reduced award,
because the entire anmobunt then becones at risk and deliverable
only upon satisfaction of each and every performance target.

Q And was that an easy decision to nmake with respect to

t hese seven enpl oyees?

A No, it was --

Q To take themout of the retention progranf
A -- it absolutely was not?

Q And why not ?

Because | don't believe it was the right answer. These
peopl e are not insiders. These people are at great risk of

loss. In fact, as you nmay know fromthe news report we got
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earlier this norning, one of these seven has since resigned
fromthe conpany, and delivered a notice of resignation this
morning to go to work for another conpany.

Q So one of the seven resigned this norning?

A Yes.

Q Now, just so the record' s clear, are there any
participants left in the retention programwho were el ected by
the board of directors?

A No.

Q Now, how did you sel ect the various performance netrics
for the incentive progranf

A The performance nmetrics were guided primarily by the

hi storic program conpensation. W' ve had an incentive program
of this type for as long as Patriot has existed. And indeed,
as | noted earlier, nost of the conpanies we conpete with have
simlar incentive prograns for their corporate office and
regional office personnel. So we started with a genera
framework of the incentive programthat's historically been in
place. And then we made revisions to certain of the metrics in
l'ight of our situation with the Chapter 11 reorganization.

Q Ckay. And what adjustnents did you nake specifically to
the metrics frompre-petition to what you're trying to get
approved here in terns of the adjustments of the various
percent ages for each netric?

A On financial performance, for exanple, nornmally that would
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be fifty percent of the award, and it would be gauged entirely
on the basis of EBITDA, operating profit in general terns. And
we changed the fifty percent to sixty percent to put greater
wei ght on financial performance, which we think would certainly
be expected and assuredly so by both the creditors’' commttee
and the DIP Il enders. So we put further weight than normal on
financial performance and divided it into two categories.
Instead of just all EBITDA, we put half of that weight,
thirty percent of the sixty percent, on liquidity; liquidity
being a critical covenant and conpliance requirenment in our DIP
agreenents. Additionally, on EBI TDA, we nade a slight revision
to call -- to base that portion of the financial performance
measur enent on EBI TDAP, EBI TDAP being a slight variation that
excl udes any savings that may be achieved through the 1114
process through reduction or elimnation of retiree nedical
obl i gati ons.
Q How does the aggressiveness of the netrics in the proposed
i ncentive plan conpare to the aggressiveness in the pre-
petition progranf
A The current program the post-petition program is
substantially nmore aggressive in terms of difficulty in neeting
those targets. Financial is certainly going to be a chall enge,
in large part because coal prices have continued to drop since
the forecast was conpleted. The coal market continues to be

very weak. W' ve indeed have to idle mnes and conpl exes for

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT FEQ)&E Oéa%éO:\’ATI ON, ET AL. 43

weeks since the forecast was conpl eted, just because we can't
sell the coal. So we're very nuch price-challenged, revenue-
chall enged on the forecast. And that's going to nmake the
financial performance of it particularly difficult to neet.

Q Now, you were here for the opening statenents. Wren't
you here -- by the lawers? You were in court?

A Yes.

Q And you heard M. Perillo say that the incentives in

the -- the netrics in the incentive prograns are "give-nes".
Did you hear himsay that?

A Wth all due respect, that's nuts. The issue with respect
to the financial is, for two nonths of the year, we're already
way behi nd, just because of the pricing disadvantage. And so
we're going to have a huge challenge with respect to overcom ng
the drag that we're already going to have to deal with in the
first half of the year fromthe | ow pricing.

Q So just so that we're clear, | just want to nake sure the
record's clear. So you're saying for the EBITDA netric, you're
already mssing it?

A Yes.

Q Ckay. And that's thirty percent of the progranf

A Yes.

Q Ckay. So explain to ne what happens if you m ss EBI TDA
even just by a little bit. Does anyone -- does any of the

participants get any of that thirty percent?
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A A mss goes to zero. There's no pro-ration. It's not ten
percent | ow you get ninety percent of your bonus. You mss it.
You go to zero.

Q So explain to me how that EBITDA netric is a give-ne if
you're not hitting it today?

A It's absolutely not a give-ne. It's a stretch target.

And it's going to be very difficult to achieve it. And for
that matter, liquidity, even though we're neeting liquidity

t hrough two nonths, if the rate of liquidity decline is the
same for the balance of this year as it was in the nonth of
February, we will not nmake the liquidity test either. So --

Q So you --

A -- both are at significant peril, frankly, of satisfying
the targets.

Q You're already m ssing EBITDA, and if things continue the
way you are now, you're saying you're going to miss liquidity?
I's that your testinony?

A Yes.

Q And that's sixty percent of the potential dollars to be
earned under the entire incentive program |Is that right?

A Yes.

Q And how are you doing on the other netrics?

A Vell, on safety we're performng mserably, to this point.
W had a record good safety year in 2012, the best we've had in

the history of Patriot. But the first two nonths have been
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very painful with respect to accident performance. And we're
not performng well at all, and far off target on safety.
Q So you're not hitting that nmetric as well. 1Is that what
your testinony is?
A W're not even close at this point.
Q Not even close. So howis that a give-ne?
A That isn't a give-ne. It'll be difficult to get any
credit at all on safety unless we have just a spectacul ar ten
nmont hs over the bal ance of the year.
Q Now, you nmentioned -- you testified earlier that twenty-
five percent of the incentive award is based on individual
nmetrics. Do you recall that?
A Yes.
Q Coul d you explain to the Court what that means? What's an
i ndi vidual netric and how those are determ ned or created or
set up?
A Yes. First | should clarify that historically that
nunber's been closer to thirty-five percent, so when we put
addi tional ten percent weight on financial performance, we
essentially took that away fromthe individual performance. So
t he individual performance conponent of the new programis
| ower than historic.

But essentially in -- for each of these participants in
the plan, when their annual performance review is conpleted,

targets are set for the comng year. And there are three to
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five targets per individual. And to the extent that we can, we
try to make those objective targets with a nunber. Sonme of the
targets are necessarily subjective, qualitative, if you will.
And that's unavoidably the case. But as to the extent we can,
we try to nake it a point of neasurenent so you can hear -- see
a clear denonstration of achievenent.

A good exanple, for instance, would be a vice president of
purchasing, if his job is negotiating roof bolts and ot her
comodities, one of his targets m ght be to reduce our roof
bolt cost by ten percent over the comng year. |If he's a
manager of contract services, he mght be asked to reeval uate
our trucking costs and see if there isn't a way to inprove
costs by five percent for a particular truck haul, say from
Kanawha Eagle to the river dock; or he mght | ook for
conpl i ance on insurance certification. It's critically
i nportant that all our truckers be insured and so that the
general public is protected. So he may have a test requiring
one hundred percent pass on all spot inspections on insurance
certification.

So the goals are generally set to the individuals and the
job that they're being asked to do for the com ng year. And
that would represent when that's scrutinized, about twenty-five
per cent.

Q You testified earlier that the creditors' commttee played

arole in connection with the retention and incentive plan at
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I ssue today. Could you just describe for the Court again, what
exactly their role was, when did you engage them and the
nunber of conversations, the best you recall, that you had with
the creditors' commttee and its advisors?
A Yes. | can't renenber the exact date we nmet with them
but we net with them-- with the creditors’ commttee
specifically, in the fourth quarter, in Novenber of Decenber.
And we presented to themthe plan that we thought met all the
standards and the required targets at that tinme. W then had a
coupl e of conversations, our advisors speaking with both the
| egal advisors for the commttee, Kramer Levin, and Houl i han
and Mesirow, discussing it with Bl ackstone.

And the cumul ative feedback we got fromthe comittee and
its advisors was that they wanted some substantial changes in
t he program before they woul d support it.
Q And coul d you descri be in general what changes the
committee wanted in the programafter you presented it to them
in the fourth quarter of |ast year?
A They were nost vocal with respect to the total cost,
because the designed program at that point, was significantly
greater expense than the one that we've proposed and is
presented for court approval today. So they asked us to scale
down the size -- the cost of the programdramatically. And
they also asked us to reevaluate the timng of payouts, because

there was an earlier payout sequence that was proposed in the
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earlier drafts of the plan.

Q Now, did you agree with the conments that the commttee or
Its advisors gave with respect to the proposed progranf

A No, | did not. At that tinme, frankly, we had already put
in front of the conmttee what | thought was a credible plan
that was required to keep the key people that we need to keep
to make this reorgani zation successful. | did not agree with
it. But at the same tinme, we recogni zed that we have to have a
consensus here, that these -- this -- their cooperation and
frankly the cooperation of our DIP | enders, was essential to
moving this effort forward. So we took their advice as

gui dance that we needed to neet and revised the program
accordingly.

Q So you took the changes that they requested?

A Yes, we did.

Q So you took the changes that the UCC requested, the

unsecured creditors' commttee, and the U.S. Trustee. |Is that
right?

A Yes.

Q And you also met with the DIP | enders. |s that correct?
A Yes.

Q Ckay. And did the DIP I enders object to the plan that you
proposed.
A I don't recall them asking for specific changes other than

generally concurring with the feedback fromthe creditors’
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commttee. As we addressed the creditors' conmttee, that
seened to also satisfy the DIP lenders, as | recall.

Q And what's the final cost of the version of the plans that
we presented to the Court today, if you know?

A The maxi mum cost would be 6.9 mllion dollars, if we
achieve every target on the list: safety, environnental

regul atory conpliance, and EBI TDAP and liquidity. If we hit a
hundred percent on all cylinders, the maxi mnum cost would be 6.9
mllion dollars.

Q Now, how does the cost of the proposed conpensation plans
conpare to the cost of Patriot's pre-petition incentive and

retention plan?

It's substantially | ower.
And have you prepared a slide to illustrate that?
Yes, | have.

And is that page 2?

Yes.

o > O > O P

And if you could please explain to the Court what's

depi cted on page 2?

A Page 2 illustrates the cost of the incentive program and
the retention programin 2013 at maxi num payout with the red
bar. That's the 6.9 mllion dollars nunber that | referenced
earlier; the red bar on the right on the slide. That is shown
in contrast to the actual cost of the 2011 incentive program

and the 2010 incentive program 2011 the incentive program
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alone paid out 7.9 mllion dollars to this group of
participants, and in 2010, the payout to this sane group of
participants was 9.4 mllion dollars.

So in short, both prograns in total, at maxi num payout, in
2013, are significantly |lower than what's been paid out
historically for the incentive program al one.

Q Now, your conpany is in bankruptcy, correct?

A That's correct.

Q And your conpany is facing a severe liquidity problem 1Is
that correct?

A That's correct.

Q So why woul d you spend up to 6.9 million dollars on these
plans if you need to save every possible dollar?

A This reorgani zation is just as nuch at risk of failure
fromloss of key managenent talent as it is of running out of
cash. Because if we |ose key managers that are contributing to
i nproving our performance and turning this conpany around,
operating performance will deteriorate; we'll be running with
fewer people, trying to do nore jobs, running in | ess than
adequate fashion. And that will increase the cash drain. And
that will push us further toward chaos.

So in short, | think keeping this critical group of
enpl oyees is just as inportant as avoiding running out of cash,
and an essential conmponent of reorganizing this conpany.

Q Now, how are the conpensation opportunities allocated
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anong the plan participants both for the AIP and the CERP?
A Wth respect to -- I"'mnot sure | understand your
question. Could you repeat it?
Q | guess, how was it decided how many dollars to allocate
to which person and to which group of people, with respect to
the retention plan and the incentive plan?
A Vel |, the determ nation on how the dollars would be
awarded or distributed was frankly made by nme, working with the
executive team But it's -- the allocation is generally to the
nore senior people in the organization, the people that are
delivering the nmost critical skills getting a |arger share of
the award. But if you start fromthe top down, frankly, the
first six people in the organization get zero. So the
executive teamis getting no portion of the benefit here.
Their direct reports are the regional vice presidents, the
department heads, the critical staff nenbers, |ong haul
coordi nators, m ne superintendents, general nanagers, that
really drive the bus and make us successful or do not. So
that's where you generally see the higher portion of the payout
bei ng on the nore senior group of the participant list, with
smal | er percentages toward the bottomrank, if you will.
Generally, the netric that's used is percent of salary.
So on the | ow end of the payout, for instance, with an
i ncentive program the payout, if they hit all targets, m ght

be only five percent of salary. On the upper end of the
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I ncentive program the payout mght be as much as forty percent
of salary, again, recognizing the critical need to keep a
certain group of people.

Q We tal ked earlier about the various targets or the various
metrics in the incentive program How can a |ower |eve

enpl oyee i nfluence or help the conpany achi eve financia

metrics?

A Wll, | think the -- every nmenber on the team can naeke a
difference. | nean, granted that a m ne superintendent can
make a greater difference than a person directing -- an

accounting clerk or sonething of that sort. But if they're
all -- if they're an adm nistrative assistant and they're
ordering office supplies, they can help us control costs. |If
they're directing janitorial services, they can help us contro
costs and reduce the cash outlay. So | believe every nmenber of
the team can nake a contribution. And that's why the incentive
plan is designed as such. It takes in a nmuch wi der group of
our work force that has no involvenment in the mne plans, they
get no benefit fromthe bonuses that are paid out on the basis
of mine production or mne safety. But they're captured by
this corporate incentive programthat recognizes they can
contribute to the success of the effort.

A good example, for instance, is even on safety. Somne
m ght ask the question, why do -- why is there a safety

conmponent for soneone who's only an accounting clerk or
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adm ni strative assistant in the Charleston office. And the
answer is they're part of the team So even if we have a
safety nmeeting and do safety presentations, the admnistrative
assistant is hel ping us make the safety presentati ons and

hel ping set up the room and try to do so at the | owest cost.
So everybody's contributing to an effort that we think should
ultimately be successful.

Q I"d like to switch focus now to attrition over the | ast
several nmonths. Did you prepare a slide, slide 3, to assist in
your testinony in that regard?

A Yes.

Q Ckay. And could you tell the Court or explain to the
Court what's depicted in slide 3?

A Yes. Slide 3 lists the critical enployee voluntary
departures since June of 2012. This approxinmates the period in
whi ch we have been in this reorganization process, having filed
the petition on July 9th of 2012, but we began to use people in
a marked fashion -- accelerated fashion in June of 2012. And
this slide lists approximately between thirty and thirty-five
peopl e who have | eft the conpany since -- since that tine.

Q And this slide, sorry, doesn't include the gentlenman that
announced this nmorning that he's leaving, is that correct?

A No, it does not. W only learned that a few -- a couple
of hours ago, actually.

Q And - -
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A O greater concern, if | could clarify, is that the rate
didn't slow down at the end of Decenber. Quite frankly, it
seens to have accelerated thus far, in 2013, an alarm ng | oss
of talent since the beginning of the year.
Q And why did you choose to put a colum on this slide that
says "location"?
A | wanted to be able to illustrate that this isn't just a
corporate office problem Ganted that we're concerned about
the losses in the corporate office in St. Louis, and we're
concerned about the | osses in Charleston, but we're also |osing
key managenent talent at the mne level, at locations |ike the
Guyan mine in Logan County, West Virginia, the Dodge Hil
conmpl ex in West Kentucky, the federal mine in Northern West
Virginia. W're losing talent across the conpany, at the
operating level and the corporate |evel.
Q Now, have any of the departing enployees told the conpany
why they were | eavi ng?
A Yes.
Q And what were some of the things that they said?
A The typical response, frankly, is --

MR, PERILLO (bjection, Your Honor. This elicits
hear say.

MR, KAM NETZKY: Your Honor, it's not for the truth of
the matter asserted. W don't really care why they | eave.

It's inportant -- again, what we're neasuring here is the
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debtors' business judgnment. So what the debtor heard or what
M. Hatfield heard is extrenely inportant. And the statenent
that he's going to testify tois not for the truth, but rather
for the fact that it was said and what was said, and that's
clearly a hearsay exception

THE COURT: Al right. [I'Il overrule the objection
You can answer the question.
A The typical response is uncertainty about the future.
These people are taking jobs with other conpanies that are not
I n bankruptcy. They have great concern about whether the
Patriot's going to energe successfully and whether there wll
be any sort of incentive programthat helps offset their risk.
So they're | eaving us because of uncertainty about the future,
uncertainty about the success of our reorganization effort, and
going to work for conpetitors in the coal business that are
nore financially stable, and even conpani es outside the coa
i ndustry.
Q How has Patriot managed to cope with the |oss of these
critical enployees listed on page 3 of your testinony?
A It's been extrenmely difficult to replace people at this
talent | evel when you're in bankruptcy; no one wants to cone to
work for a bankrupt conpany. So the only -- the only people
we're sonetinmes able to attract, frankly, are those that may be
between jobs. Oherwise they're going to stay with -- with the

conpany that's giving thema check, that is not in bankruptcy.
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So we've had great difficulty filling these positions. In sone
cases, quite honestly, we determned that we were not able to
fill them and we've reorganized internally to try to do

W t hout that position.

A good exanpl e would be our vice president of operations
for West Kentucky. We lost himto a conpetitor, and we,
frankly, couldn't find an opportunity to replace that talent.
So we rearranged the operating reporting to put two w de
regi ons under one senior vice president; didn't have a choice.
So we now have nore peopl e covering broader areas than they
were asked to do when they were hired on initially.

W' ve al so done a |lot of internal pronoting. Wen we
can't find someone to join the conpany to fill a critica
position, we've often had to pronote internally froma
subordinate level. And generally, the cost to the conpany, the
sacrifice, quite frankly, is that we have a | ess capable, a
| ess- experienced person running the departnment or running the
m ne, and doing our best to try to fill a | ower slot bel ow
them So it's all been a continuing dimnution, frankly, of
effectiveness for the business.

Q And have you ever had to hire outside consultants, and
what's the effect on the conpany of using outside consultants?
A In several high-level cases, particularly the high-Ievel
financial positions in St. Louis, we have had to bridge the

talent gap with hired consultants. A good exanple would be the
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chief accounting officer position that was vacated in June of
2012. We had to hire a consultant to conme in and work. This
Is a job that would normally pay maybe 200 or 220,000 dollars a
year. W had to hire a consultant at an annualized base of
about 450,000 dollars a year until we could come up with a

repl acenent. After about eight nonths we found an individual
who was between jobs who agreed to step in and take the
position. He's able to do about two-thirds of what the former
position filled. So that's not the only case. Oher financia
reporting positions in St. Louis, we've also had to bridge with
consul ti ng hel p.

Q And the consulting help costs nore than the peopl e that
they' re repl aci ng?

A Yes, typically.

Q Now, how does the rate of attrition Patriot is currently

experiencing conpare to historical |evels?

A It's increased dramatically.

Q Have you prepared a slide that reflects that information?
A Yes.

Q I's that slide 4?

A Yes, slide 4.

Q And if you could please tell the Court what's depicted on
slide 4.

A Slide 4 illustrates the attrition that we're seeing in

June to Decenber of 2012 on the far right -- the far right red
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bar. And next to that, January to May of 2012, in the smaller
red bar, and conpares that to 2011 attrition and 2010. And you
can see 2010 and '11, we were | ooking at seven to el even
percent attrition level for corporate enployees. That
Increased to thirteen percent in the first half of 2012. And
In the second half of 2012, it's at twenty percent.

Q And just to finish the picture, how are you doing in the
first few nonths of 20137

A | would say it's worse. | don't have a statistic readily
avai | abl e, but based on ny -- the nunber of personnel
resignations | have seen and learned of, it's higher.

Q Now, what do you think the inmpact on the debtors would be
if the Court does not approve the proposed conpensation plan?
A Quite frankly, I think we have chaos. | think it
threatens the successful reorgani zation of this business.

W -- if you just look at the corporate office as a snapshot
and ignore the danage at the mne level, we depend on the
corporate office to get our taxes paid, to have our benefit

pl ans adm nistered, to get our payroll service, to keep our

i nformation technol ogy systemup and working, to do all those
functions. And that's the area where we're having the nost
dramatic attrition. So that's our SEC reporting, that's our
litigation service, that's everything that we need to naintain
our corporate functions.

At the mine level, every time we | ose a person, we have to
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replace themw th a nore junior person, a person that's |ess
experienced, generally |less capable. So if we continue on that
path, and frankly, if we don't conme out of this hearing with an
answer very pronptly, | think we see chaos, | think we see nore
resignations, nore people going to work for conpetitors, for
certainty of a future job, and | think a very troubling outl ook
for this conpany.

Q Ckay. You heard M. Perillo, alittle while ago, talk a

| ot about sacrifice and equity and how dare they, in |Iight of
what's happening with the unions. Dd you hear M. Perillo's
openi ng remar ks about that?

A Yes, | did.

Q And is it a fair characterization to say that why should
we be giving bonuses to these people when -- and only seek
sacrifice fromthe union enpl oyees?

A The statenent reflects a serious msunderstandi ng of the
facts or a msrepresentation of the facts. W have already
gone to every segnment of our work force, frankly, before we
went to the union, and asked for substantial cuts. W have --
our sal aried enpl oyees have received salary cuts. Qur nonunion
and our sal aried enpl oyees have seen substantial changes in
their benefits. They're all paying ten percent of the cost of
their health care now Before filing they didn't pay any of
that. And they don't even have as rich a programas the UMM

has. Their programwas nuch nore econonical than the union
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wor kers, but now they're even paying ten percent of that cost.
They've |l ost -- they've had reduced vacation tinme. They've had
elimnation of retiree benefits. There are retiree nedica
that's been promsed to the non -- to the salaried work force
for years and years, but they've been put on notice that we
plan to termnate it. So there's been sacrifice called for
fromevery segnent of this conpany, and | don't think it's fair
at all to say that the UMM is the only place where we've gone
to ask for relief or to demand an accommodation to help this
conpany emerge

Q Vell, let's unpack that a little bit. Let's go slow,
because | think this is an inportant point, since M. Perillo
began and ended his opening with it. Let's talk -- well, could
you turn to page 5? Is this a slide that you prepared in
connection with your testinony?

A Yes.

Q Ckay. Could you explain to the Court-- you know, kind of
unpack this slide for the Court and show -- and explain to the
Court what it depicts?

A Slide 5 illustrates the dramatic reduction in conpensation
for the proposed plan participants. 1t nmakes the point, if you
| ook at the 2010 and '11 two-year average, that this group of
enpl oyees woul d have been paid a total of 29.2 mllion dollars;
that's the blue bar on the left. That conpares to if we don't

approve these progranms, this same group of -- that sanme group
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of individuals, for the 2012 and ' 13 period, would receive
twenty percent less, 23.5 mllion dollars, on the far right of
t he graph.

Q So that's a twenty percent pay cut if these proposed plans
aren't approved --

A Yes.

Q -- is that what you' re saying? kay. Could you explain,
t hen, what the m ddl e graph shows?

A The mddle bar illustrates that if these plans are
approved, there's still an el even percent reduction in the two-
year average for 2012 and '13 conpared to 2010 and ' 11.

Q Ckay. So just so it's clear, so if the plans aren't
approved, it's a twenty percent pay cut, and even if they are
approved, it's an el even percent pay cut?

A That's correct.

Q Ckay. And is that -- do you consider that sacrifice?

A Yes, it is.

Q And does slide 5 depict all the sacrifice that you' ve
asked for and inplemented with respect to your nonuni on worKk
force?

A No. This sinply captures the payroll inmpact and the cost
of the health care benefits. It doesn't capture a host of

ot her progranms, changes that have been made.

Q And have you prepared a slide that depicts those

additional -- that additional sacrifice?
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A Yeah, slide 6.

Q And coul d you pl ease explain to the Court what's shown on
slide 67?

A Slide 6 highlights the point that the plan participants
have suffered significant additional reductions in conpensation
and benefits since the Chapter 11 filing. And it -- the

bullet -- bullets there outline various program cancellations
or elimnations.

The first bullet describes the -- our discontinuing the
l ong-termequity incentive program which paid out
approxi mately three mllion dollars to the plan participants in
2011 al one.

The second bullet references the term nation of the
suppl emental 401(k) plan; that was worth approxi mately 350, 000
dol lars to proposed plan participants, substantially nmore to
t he executive team obviously, but they' re not anong the
proposed plan participants.

The third bullet, no payment of approxi mately three
mllion of earned anpbunts under the 2012 incentive program
This is nmoney that had been earned, that these people, for the
second hal f of 2012, thought they were going to get. And then
we had to tell themat, you know, the end of 2012, that because
of the cash needs of this conmpany we sinply can't pay it, and
we term nated the program w thout any paynment; three mllion

dol l ars of 2012 incentive not paid.
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The fourth bullet, elimnation of eight traditiona
retiree health care plans and the nedi cal paynent rei nbursenent
program often referred to as our MPR program That has an
I npact of at least nine mllion dollars. Al of our salaried
retirees and planned future retirees are being told that their
progranms are -- are plans to be term nated.

The next bullet references elimnation of |ife insurance
benefits upon retirenment for active salaried and nonuni on
enpl oyees, reduced holiday, personal |eave and vacation tinmne,
adj ustnents nmade in each of those categories through the course
of this reorganization

The next bullet elimnated deferred vacation bal ances from
Peabody and Magnum enpl oyees worth approximately one million
dollars. That's often referred to as bank vacation tinme that
t hese peopl e had been anticipating a payout for, for years,
goi ng back to the days of the Peabody spinoff, and they've now
been told it's not going to be paid.

And the last one is term nation of the Peabody pension
shortfall and Magnum defined contribution retirenment plan
paynments that are |ongstanding prograns that have been
t er m nat ed.

Q And just so the record' s clear, and the itens, the cuts,
the sacrifice depicted on page 6, are in addition to the pay
cuts we tal ked about on page 7, is that correct?

A Yes.
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Q Now, has Patriot's union enployees nade simlar sacrifices
to those depicted on pages 5 and 6 of the slides that you just
t al ked about ?

A No. To this point, they' ve had no sacrifice at all.

I ndeed, the union enpl oyees got a dollar-an-hour raise January
1, 2013, because that's in the contract. Now, as you know, and
|''msure other attorneys in this building know, we can't nake
any alteration of the contract until we've conpleted the

negoti ating process as defined in 1113, and for retiree

medi cal , 1114, and so no alteration or conprom se of their
conpensation benefit prograns has occurred at all to this
poi nt .

Q And ny final question, M. Hatfield -- and thank you for
your time -- what would be the effect, in your judgnment, of

del ayi ng approval of the proposed progranf

A I think delaying approval of the prograns runs the
substantial risk that the reorganization will fail froma |oss
of key talent that is critical to this business energing as a
vi abl e reorgani zed business. | think |oss of key talent poses
just as much threat to us as loss of cash, because this conpany
can only energe if we can hold a nanagenent team together that
directs the mnes, that keeps the equi pment running, that
manages our business, takes care of our enpl oyee hunan
resources progranms, and keeps this business viable throughout

the process. | think we have chaos, we have substanti al
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increase in attrition and resignations if we don't -- if we
aren't able to provide pronpt comunication that these prograns
are going to get approved.
Q Thank you, M. Hatfield.

MR KAM NETZKY: That's all | have.

THE COURT: Al right. M. Perillo, did you have sone
cross-exam nation for this wtness?

MR PERILLO | do, Your Honor.
CROSS- EXAM NATI ON
BY MR PERILLO
Q Good afternoon, M. Hatfield.
A Good af t er noon.
Q It's a pleasure to see you again. M. Hatfield, would it
be fair to say that Patriot has about 4,000 active enpl oyees
currently?
A Yes.
Q And of those, 1,800 are represented by the United M ne
Wor ker s?
A | believe the nunbers are about 1,615; it's close to that.
Q W represent roughly sixty percent of your hourly work
force?

That's cl ose.

Q And about 1,300 or so are your nonunion mners?
A Yes.
Q And then the bal ance of 900, or so, are salaried workers?
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A | believe it's about 1,100 bal ance.

Q 1, 100?

A Yeah.

Q And 225 of those are in these progranms we're discussing

t oday?

A 225 are in the incentive program only 110, | believe, are

in the retention program

Q And conbined, that is what, approximately 274 uni que

i ndi vi dual s?

A No, | believe it's 225 or |ess, because sone people are in
both prograns. So --

Q And now, everyone who is in the incentive programis also
in the retention progranf

A ['mnot sure that's accurate, but | think it's accurate
that there's approximtely 225 or 250 individual s.

Q Patriot is the sixth largest coal conmpany in the

Appal achi an basin, is that true?

A Ranked on revenues, | believe -- yes, | believe that's
true --

Q And you have --

A -- we're about the sixth |argest.

Q Excuse ne, I'msorry. | thought you were finished with
your answer. Go ahead.

A | believe you' re approxinmtely correct.

Q And you have about fourteen conpetitors?
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A W probably have nore than that. Are you referring to the
Appal achi an region only?
Q Wl |, in the Appal achian basin you have approxi mately
fourteen conpetitors?
A That's probably reasonabl e.
Q And those are all coal conpanies or energy conpanies?
A General |y speaking, yes.
Q You think you have nore conpetitors than the people in the
Appal achi an basi n?
A | think there's nore nunbers than that, because a | ot of
I ndependents are out there that aren't necessarily represented
as a publicly traded coal conpany, so the nunber is probably
larger. But if you look at publicly traded coal conpanies,
there's probably eight or so, but your nunber, in terns of
substantial conpetitors, is probably a reasonabl e nunber
Q Al'l of your conpetitors are feeling the same market forces
fromthe recession that Patriot is feeling, is that correct?
A I think that's generally the case. Sone conpanies are
obvi ously nore capabl e of wi thstanding the downturn than
ot hers.
Q You indicated --

MR. PERILLO Excuse ne. Strike that.
Q The bi ggest reason that Patriot filed for bankruptcy was
its so-called |l egacy costs, its retiree costs; is that not

correct?
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A | believe that was cited as one of the |argest reasons.
There are other factors, obviously. W had sone underwater
contracts that were problematic that were a drain on the

busi ness, and -- but the single biggest issue was the retiree
medi cal obligation that's very substanti al

Q And Patriot, for the first time, had a corporate-|eve
retention plan in June of 2012, is that correct?

A I"msorry; could you repeat your question?

Q The first tine Patriot attenpted to inplenent a corporate
| evel retention plan was in June of 2012, is that not correct?
A That is correct.

Q You had told participants in that plan that court approval
i's necessary, correct?

A Yes, we told themupon filing that it was our

under standi ng that the court woul d have to approve the
retention programand any future incentive program for that
group.

Q There was not hi ng stopping you from having a
corporate-wide retention plan in 2009 or 2010 or 2011, correct?
A | don't think there was any prohibition. |If you'l

recall, the notivation for what happened with the corporate
retention programin second quarter of 2012 was we were getting
to see dramatic attrition and concern because of the financing
crisis. It becane common know edge to the news nedia that

Patriot was at risk of not having its needed financing
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approved, and that once that becane a point of nedia

specul ation, we began to have sone -- sone serious concerns
about keeping the work force, particularly the corporate work
force together, because of fear that we would be filing for
bankruptcy. So that's the first tine we |aunched the
initiative of considering a corporate retention program

Q That's very interesting. The answer to ny question
however, is you could have such a plan in 2009, 2010, 2011, had
you so chosen?

A Yes, we actually had progranms, but they weren't
corporate-wi de. They were generally focused on specific
operating personnel. But, yes --

Q And you did not have the corporate-w de program t hat
you've attenpted to inplenent now?

A Correct.

Q I want to talk to you about sone of the individuals who
are in the program Let's first talk about the retention plan.
The CERP is, adnmittedly, a retention plan, correct?

A That's correct.

Q And t he purpose of that plan is to encourage people to
stay enpl oyed at the debtor?

A That's correct.

Q By paying them nore noney.

A By giving themnore than just their base salary.

Gt herwi se, all they are assured of receiving is a base salary.
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Q And as you sit here today, none of the participants --
proposed participants have an actual current job offer in hand
of which you are aware?

A Vel l, presumably, some of themthat are no |l onger with us
received those job offers and left, but I'mnot aware of anyone
that's on the list today that has a job offer that hasn't acted
on it, except the one that resigned this norning.

Q VWl |, you're not proposing to pay anything to peopl e who

have already |eft --

A No --
Q -- so0 we understand?
A -- I'"mnot.

Q So of the people who remain at Patriot, to your know edge,
none has a job offer.

A To ny know edge, |I'mnot aware of any.

Q The practice in the coal industry of recruitment has been
for along tine, that conpetitors try to attract away a | eader
sonebody who is a title officer, and then when they get that
person away, to have himgo and try to recruit his former
subordi nates to conme over to the other conpany. |Is that a fair
st at enent ?

A That does happen sonetines, yes.

Q And Patriot uses that practice too, does it not?

A | don't knowif I would call it a practice, as such, but

it is common, when you hire a senior manager, that if he |ikes
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the job, he can sonetines to talk to people where he used to
wor k and encourage others to join the company. So | wouldn't
call it a focused practice as nuch as just sonething that's

just a normal chain of human events.

Q And your conpetitors are doing it, too?
A They're --

Q Correct?

A

They're hiring good talent when they see the opportunity;
| believe that's true.

Q That's not something that happened just since July 9 of
2012, is it? That's been going on for a long tine.

A The rate of deterioration that we've seen since July of
2012 is dramatic conpared to what we have seen historically.
Q | understand that that's your position, but | would |ike
you to answer ny question. M question was that the practice
of recruiting people away from conpetitors has gone on for a
very long time, is that not true?

A I think that's true.

Q And in fact, when we previously spoke about this subject,
you told ne it was eons old; wasn't that your phrase?

A The practice of hiring people when you have the chance,
and building on a hire by recruiting folks that they used to
work with, that is a fairly well-established practice, yes.

Q Now, the retention programincludes, even after the change

that was nade on -- what was it, the 6th of March, when you
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made the change where you noved seven people out of the CERP?
A Yes, at the urging of the U S Trustee, we did make that
change, to nove seven people out of the retention programinto
the incentive program

Q Even after that change, there are still nine vice
presidents, people with the title of vice president in the
progr anf

A That may be correct; I'mnot sure. There are certainly
sonme vice presidents in the program

Q El even general nmanagers?

A That may be correct; | don't have a list in front of ne,
but w t hout question, we have el even m ning conpl exes, and |
believe all of the general managers are in the program

Q You testified previously, on direct exam nation, that you
wer e the one who nmade the decision who to include in the
program did | not understand that?

A No, that is correct, but I don't know all 4,000 enpl oyees
personally. | do rely on others who work for ne, and those who
work for them to help me frame the list. But | am without
question, the one who approved the constituents on the |ist.

Q I can understand you wouldn't know all 4,000 enpl oyees
personal ly. How about the nine highly conpensated vice

presi dents who run your mning operations; you honestly don't
know who they are?

A | believe | know everyone that runs mning operations for
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me. |s there a question about an individual?
Q Vell, we'll get there in just a nonment. Doesn't the group

in the CERP include the vice presidents who run your mning
conpl exes?

A The regional vice presidents -- and that would be the
peopl e responsible for the West Virginia North region, the Wst
Virginia Central region, and Kentucky, and West Virgi nia South,
yes, those -- those regional operating vice presidents are in
t he program

Q And if | understand it, the way Patriot is organized,
there are el even mning conpl exes?

A That's correct.

Q And ni neteen m nes”?

A That's probably correct.

Q Ckay. And over each one of those conpl exes and m nes
there's a general manager or a vice president or both, is that
not correct?

A For each m ning conplex there's a general manager who is
responsi bl e, yes.

Q And they are all in this progran?

A Yes. The general managers generally report to a regional
operating vice president.

Q And if | remenber correctly, you used the coll oqui al
phrase, in your direct testinony, these are the people driving

the bus. That's what you said?
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A Yes, managing the operations, nmaking a difference.

Q In addition to those people that we've just discussed,
there was a vice president of human resources who worked with
t he conpensation conmttee on the devel opnent of the program
That individual is also in the program is he not?

A | disagree with your characterization of the individual --
i ndividual's responsibilities, but the vice president of human
resources, who provided data to us with respect to payroll and
hi storic conpensation, he provided data to the executive team
he is a participant in the program

Q And he attended neetings of the conpensation commttee?
A He may have attended one or nore neetings where he was
called to be available with respect to data on historic
conpensati on.

Q And he al so worked with your consultant, who was enpl oyed
by Towers Watson?

A Yes, he worked with Towers Watson, again, with respect to
providing themw th data for their analysis.

Q The seni or manager of enploynment relations, she al so
attended at |east one of those nmeetings of the conpensation
neeting, did she not?

A I"'mnot certain about the title. You said senior manager
enpl oyee rel ati ons?

Q Isn't that her title?

A | don't recognize the title, to be honest.
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Q Okay. There was a fenal e enpl oyee who was a seni or
manager of conpensation and enployer relations. Do you recal
t hat person?
A You may be correct; | believe | know the individual you're
tal king about. |'mnot certain about the title, but she would
have been there, again, with the payroll data, |ooking at
hi storic conpensation and answeri ng conpensation conmittee
questions on current salaries and job position.
Q And she al so worked with the Towers WAt son consul tant,
correct?
A She woul d have been part of the teamproviding data to
Tower s Wt son.
Q And you're also aware that one of the subsidiary debtors
has a nmenber of its board of directors who is included in the
conpensation program is that not correct?
A I''mnot certain who you're tal king about.

MR PERILLO May we go off the record for a noment,
Your Honor ?

THE COURT: You nay.

(Recess from2:42 p.m until 2:44 p.m)

MR PERILLO WIIl ny voice carry?

THE COURT: Well, we need you at -- will it pick up
we probably prefer that you be at the podium and then you can
approach the w tness.

MR PERILLO I'Il handle it this way.
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RESUMED CROSS- EXAM NATI ON

BY MR PERI LLO

Q
t hat

M. Hatfield, in an off-the-record di scussion, we agreed

in order not to use this individual's nane, 1'd wite it

down on a piece of paper and then I'd wal k across the room and

give it to you to try to refresh your nenory as to who this

person is. |'mabout to do that.

A That's fine. GCkay, thank you. Yes, I'mfamliar with the
i ndi vi dual .

Q You were able to read the nane that | just showed you?

A Yes, | was.

Q That person is, in fact, a menber of the board of

directors of that conpany that | wote on the piece of paper?

A

| believe that's an accurate statenment, but that woul d be

one of the subsidiary conpanies, by no neans a nenber of the

board of directors of Patriot Coal Corporation.

Q

however --

He's a nenber of one of the ninety-nine debtors,

a board of directors nenber of one of the

ni nety-ni ne debtors --

A

Q
A.

Yeah --

-- correct?

-- specifi

he's a genera

cally, if you |l ook at your |ist of enployees,

manager at one of the mning conpl exes that

i ncludes that subsidiary. That's why he's on the board of

di rectors.
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Q In fact, he has the title president of that subsidiary, a
menber of the board of directors of that subsidiary, and also a
general manager --

That --

-- isn't that all correct?

That woul d be correct, | believe.

There are no forenmen in the CERP, is that true?

No.

It's not true, or there are no forenen in the --

It's not true.

o » O > O > O »F

Wiy don't we see the job title "foreman" on any of the
exhibits listing the participants in the progranf

A It -- again, foreman is kind of a generic termin the
industry, and it's used to cover a variety of jobs. There's a
section foreman who's responsible for ten -- ten to twelve
peopl e at the working phase, and then there's sonetines a shift
foreman and a mne foreman, and there's also sonetines, in

| arge mines, a transportation foreman or a belt conveyer
foreman. And | know fromnenory there are at |east two people
in a position of either a longwall foreman or a belt conveyer
foreman that are in the CERP. So it would be correct to say
that all foreman are not in the CERP, but there are sone
foremen that are in the CERP

Q And what job titles do those peopl e have?

A | believe sonething like -- one of themis director of
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underground belts; do you see that on your list? That's
essentially a belt foreman at a large mne. And the other one
may have sone sort of a director of m ne operations or sone
title of that nature. | didn't create all of these titles, but
some of themcan get a little bit confusing because they vary
across the industry.

Q Al of the people who have the job title of "Genera
manager 1", with a suffix "UG', those are actually all people
who are indeed the general managers of underground m nes or

m ni ng conpl exes, is that not true?

A That's correct. And that would include the individual
who's on the piece of paper you just showed ne, general
manager .

Q And then all of the people with the title "General nanager
1 SF', those are all people who are actually general managers
of surface mines, correct?

A Yes, generally -- generally that would be a m ning conpl ex
that's primarily surface mnes. Sonetinmes there's a m xture.
Q So none of those people have noral e booster titles that
say they're the general manager of a mine when they're really
not ?

A That's correct. |If they have the title "General nmanager",
that means they're responsible for a mning conpl ex.

Q And the regional VPs, they actually are all VPs that have

jurisdiction over an entire region of Patriot, correct?
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A A regional VP would be responsible for sonething between
two and four m ning conpl exes, depending on the respective

regi ons.

Q And those people don't have a norale or booster title that
just suggests they control a mning conplex when they really
don't?

A No, | think the title is descriptive of the job they do.
Q And they are in the CERP?

A Yes.
Q You testified that the incentive plan -- I'"mnoving to the
other plan for a nonent -- applies to nost people in the

corporate office and nany people in regional offices, is that

accurate?

A Yes, | believe that's accurate. It's --

Q And - -

A More generally, it's people that are not covered by any of

the m ne-level bonus prograns.

Q And that now includes the seven individuals that were
renoved fromthe CERP and then noved over to the AIP as a
result of the U S. Trustee's colloquy with you?

A Yes, | believe those individuals would have al ready been
in the AP, but their award | evel was increased because of
their renoval fromthe retention program

Q And so what was done is all the noney that they were going

to make under the CERP was just added to their AlIP bonus.
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A Yeah, | would say their maxi mum eligible bonus was
essentially the retention anount padded onto their incentive
program so a hundred percent of their award is at risk and
requires that we neet all of the targets that | described on
finance -- financial and safety and so forth.

Q Now, these people include the corporate secretary, the
seven people that we're tal king about?

A Yes.

Q That's a naned officer in the byl ans?

A Yes. As | explained in our dep -- in the deposition,

ei ghty percent of her job is managing litigation, as the second
ranking attorney in our corporation. The corporate secretary
job is less than twenty percent of her role. She just takes
m nutes there.

Q | realize you and | may know this, but not everyone
present has read the deposition; that's why this may seema
little repetitive to you, but I hope you'll indulge ne. It
al so includes the senior VP of operations north?

A That's correct.

Q The senior VP of operations south.

A Yeah. | would say West Virginia north, senior VP of
operations, West Virginia operations south.

Q And the corporate treasurer?

A That's correct.

Q The vice president of safety?
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A Correct.
Q The vice president of investor relations?
A Correct.
Q And seni or counsel ?
A Correct.
Q Now, | think you testified that you nmade the determ nation
of what anount was necessary to -- you'll pardon ne using the
word -- incentivize people in the AIP, is that true?

A Yes, it was ny determ nation as to what the final award
l evel or maximumeligibility would be.

Q And these seven people that we just discussed, they
originally had bonuses, AIP bonuses, that range fromfive
percent to fifteen percent, correct?

A | believe that's correct.

Q And you determ ned that five to fifteen percent was an
adequat e anount to give themincentive to performto achieve
the targets that you hoped they woul d achi eve?

A Yes, we believed that was the case when they were al so
participants in retention as well.

Q And now you are telling the Court, | believe, that those
amounts need to be increased to forty to sixty percent of

sal ary?

A Yes, we put the entire amount at risk in the incentive
program obviously unsuccessfully, since one of the seven

resi gned this norning.
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Q Wi ch one of the people was that?

A That would be the -- the |ast general -- the assistant
general counsel position that you referenced.

Q The person who's a senior counsel ?

A | believe senior general counsel was how he appeared on
your list, if | understood you correctly. O nmaybe it was
assi stant general counsel. | think that's correct.

Q Now, the -- | believe in your testinony you recounted a
nunber of people who you believe had | eft because of concerns
over security; they feel insecure at Patriot because it is a
bankr upt corporati on.

A Yes.

Q And you were proposing that giving them noney as of

specific dates -- and you testified as to what the dates are in
your direct testinmony -- will give themthat additional
security?

A Correct.

Q And on the day after they receive that noney, they could
| eave and just take that noney with then?

A That's generally true; the day after they get the check,
if they get the twenty-five percent check, they could |eave,
havi ng stayed only that [ong and not stayed through the end of
the award period. That's obviously why we backl oaded nost of
t he award.

Q Do you know - -
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MR PERILLO Strike that. Permt ne for a nonent.
Q The incentive plan we are tal king about, apart fromthe
I ndi vi dual s that we've been di scussing, the seven individuals,
there are also fifteen other vice presidents that make 160, 000
dollars or nore per year in that program is that correct?
A I"'mnot certain if that's true or not. There are -- |
woul d agree that there are several other people with atitle
vice president. Sone may be vice president of purchasing and
sone may be vice president of mddle or |arge coal sales, sone
may be vice president of former coal sales. So sone have vice
president in their title. | -- 1 don't know if your nunber's
correct --
Q Those --
A -- or not.
Q Those people who are, let's say, for exanple, vice
presi dent of sales, coal sales, are they inportant people to
Patriot's operation?
A Yes.
Q They actual |y have authority over coal sal es?
A They have limted authority with respect to a particul ar
segnent of coal sales. They generally nmeet with custoners and
try to structure transactions to market our coal.
Q Coal is a nmjor asset of the Patriot corporation, isn't
it?

A Yes, it is.
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Q There are al so el even general managers in the programthat
are maki ng 146, 000 dol |l ars or nore?

A That's probably the right area. That's generally the
salary range for a general manager in the Appal achian region,
whether it's Patriot or one of our conmpetitors.

Q The chief information officer is in the progran?

A Yes.

Q The two senior VPs who are in the program nmake between 230
and 350, 000 dol | ars, roughly?

A That sounds correct.

Q And that's the base salary that they're guaranteed to
recei ve regardl ess of these prograns, correct?

A Yes, which as noted earlier, is still substantially |ess
t han what they've made historically or would be paid by a
conpetitor.

Q But that's their base salary. That doesn't include the
bonus?

A That is their current base salary, yes.

Q Wth the bonuses -- for exanple, the fell ow maki ng 340-
sonme thousand dollars would go up to something in the

nei ghbor hood of 550, 000?

A | can't do ny math -- the math in ny head, but the

i ncentive paynents, if they get the maxi num award, woul d be
addi tional to base salary.

Q The VP and controller is also eligible for the AIP
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program is that correct?
A | believe that's correct.
Q And that person is also appointed by the board of

directors, is he not?

A | believe that's correct, technically appointed, but he's
in the sane category, | think, as the other seven, but
nonet hel ess, | don't disagree with your technical point.

Q Ckay. And even though he was in the same category with
the others appointed by the board, he -- was he originally in
t he CERP?

A No, he was not.

Q Ckay. So he stays in the Al P?

A Correct.

Q | understand, M. Hatfield, that the way reporting works
at Patriot, there are a nunber of people who report directly to
the board of directors. Can you categorize those people for
me?

A The only person that reports directly to the board of
directors is nme; that's nmy boss, essentially. And the other
menbers of the executive team as | call it, which, with ne,
total six people that renove thensel ves fromeither of the
prograns, those are nmy direct reports. And that would
include -- | could nane them if you w sh.

Q No, that's quite all right. You are the only person

t hough, who directly reports to the board of directors, and
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then the other people, who have renoved thensel ves fromthe
program report to you?

A They do.

Q And then the next |evel of people down fromthem they

report to one of those six people?

A Yes --

Q And --

A -- general |y speaking.

Q In general, those would include your senior VPs?

It would include senior VPs, sone departnent heads, sone
| ead attorneys, a wide variety of talents.
Q A wide variety of, sir?
A O talents, of positions.
Q The senior VPs who report to -- would they report to you
or the chief operating officer?
A They would currently report to the executive VP of mning
operations. W' ve essentially changed that position and did
not hire a chief operating officer
And how nmany people are in that tier?
In the tier of people reporting to --
Vell, there's --
-- who?

o >» O > O

-- you, who report to the board, and then there's the
other five people who are your reports. And now we're talking

about the next tier down; these are the people who report to
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those five. How many people are in that tier?

A | can't recall the nunber from-- frommenory, but in some
cases there are as many as five to seven direct reports for
each of the five people that report to ne.

Q So that's roughly thirty -- thirty to forty peopl e?

A Probabl y.

Q Ckay. And those are -- every one of themis either in the
CERP, the AIP or both?

A I think, generally speaking, that woul d be accurate.

Q And does that include the CIO as well?

A Yes, he would report to the CFO who reports to ne.

Q Now, the general managers, are they in the next |eve

down?

A Yes, the general managers report to the regional operating
vice presidents. So they would be one |evel below the |evel we
just descri bed.

Q And t hose general managers, what nunbers do they conprise
roughly anot her --

A There' re approxi mately el even of those.

Q Al'l together?

A Yes.

Q I think you told us previously that everybody in Patriot's
sal ari ed workforce has sone | evel of spending authority,
correct?

A Yes, | think that's accurate. In sone cases, it may be a
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very nodest |evel of spending authority but | think that's
general |y accurate.

Q | can appreciate that. O the tiers that we're tal king
about, however, the regional VP tier that has roughly thirty-
sone-odd people in it who report to your reports and the
general managers who are below them that el even or so people,

what | evel of spending authority do they have?

A As | sit here, | really don't know. There is a defined
| evel per corporate policy but | just don't renenber the
nunber. | think I characterized it for you earlier as

certainly being less than a mllion dollars but |I don't
remenber the nunber.

Q And so they have spending authority of up to one mllion

dol l ars?

A | believe | said less than. |'mnot sure what it is.

Q I's that consistent across the group or does it vary person
by person?

A I think it varies by position in the conpany.

Q That's according to title then, fromyour job title?

A Vel l, position in the conpany woul d be nore representative
because sonetimes a job title it's nore focused on experience
in ajob. For instance, two people that are regi onal operating
vice presidents, one may be called senior, one nay just be a
regi onal operating vice president, and they do the same job but

one has been in the business for thirty years and the other one
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maybe only five or ten.

Q And so let's take, for exanple, a regional vice president
who is |long experienced and long tenure with Patriot. Wat's
his |l evel of spending authority?

A Again, | do not recall.

Q You don't know?

A But it's defined. | just don't recall.

Q How can you state with confidence that he's not an insider
I f you don't know how nmuch noney he can spend?

A Because | know he has no ability to -- to shape the policy
and direction of the conpany. That's done by the executive
teamthat works with me. | know that he doesn't attend board
neetings -- board of directors nmeetings with -- with input on
the policy and direction of the conmpany. So | know what his
job is. That's why | can respond.

Q And yet he still runs an entire -- or several entire

m ni ng conpl exes of Patriot?

A Yes, he does. And I would say he's very good at it.

Q Do you still have your exhibit in front of you?

A Yes, | do.

Q If we turn to page 3 of that exhibit. In July of 2012,
the VP of Kentucky operations |eft the conpany. Do you see
where that's reflected?

A Yes.

Q That's the individual you told us previously was not
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replaced and his position was acconmobdated by interna
restructuring?

A That's correct.

Q Wth the exception of the person that is two down from

t hat person, general manager one of surface mne, do you see

t hat ?

A Yes.

Q There are none of the other general managers of mning
operations who have departed. |s that correct?

A | believe that's correct. | believe the one you
referenced is the only general nmanager that has resigned.

Q I'd also like you to flip to page 5 while you have that
docunent in your hand. | notice that the -- on the far right
of the graph, the red bar that represents eighty percent of the
person's conpensation is actually shown smaller than the twenty
percent that's in the gap above it. |If we actually adjusted
these bars to reflect their true height relative to a hundred

percent, that line would go up to naybe a quarter of an inch or

so below the dotted line. |Is that true?
A Yeah, |'mnot sure what point you're naking. The nunbers
are | abeled quite clearly on the tops of the bars. It's

twenty-three --
Q Sure, but --
A -- and a half mllion is essentially six-and-half mllion

| ess than what those people woul d' ve nmade in 2010, 2011.
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Q But if we glance at the chart, though, it actually shows
that the twenty percent that's mssing on top is greater than
the eighty percent that's shown which is inpossible, correct?
A Vell, the --

Q Ei ghty percent is bigger than twenty percent, isn't it M.

Hat fi el d?

A I'I'l agree with your mathematical conclusion. | think the
point of the illustration is that the base isn't zero. It's
just easier to illustrate the difference when you don't start

at zero because it's a tall bar

Q Now, this represents a twenty percent |0ss in
conpensati on?

A | believe that's correct.

Q Ckay. If we talk for a nonent about what you' re asking
rank-and-file enpl oyees to accept, your typical rank-and-file
uni oni zed m ner makes twenty to twenty-six dollars, sonething
i n that nei ghborhood?

A Yeah. There's a wider range but for illustrative purposes
that's fine.

Q And that the concessions you' re seeking fromthemjust in
their regul ar conpensation, amount to six or seven dollars an
hour, nore than twenty-five percent, don't they?

A Actually it varies by position. Wth respect to wages
we' re not proposing to change underground mners much at all

but there are nore substantial changes with surface mners and
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preparation plan enpl oyees because we believe they' re nore

significantly out of line with narket, market being the point

of reference that's relevant here, | think.
Q The value of the retire -- excuse ne, of the pension
contribution, you're taking -- you're proposing to take away
fromthose people -- it's about eight dollars an hour, is it
not ?
A Yeah, I'mnot certain what math you' re referencing there.
Coul d you --
Q Isn't that --
A -- enlighten ne?
Q -- the hourly value of the pension contribution?
A | don't know.
Q You do not know?

well, I know what we spend annual |y on pensions for --
let's go to a point of clarification here. The -- under the
contract, | believe, the paynent into the pension plan is about

$5.50 per hour. That's for each active worker going into a
fund that then pays the pension. So yes, we are proposing that
that -- that that payment be terminated but that's not eight
dol lars. There are other per hour paynents for different

pur poses that we are proposing to change.

Q Wien you add to that the change to heal th insurance,
doesn't that amount to roughly another three dollars an hour?

A The heal th i nsurance woul d be an additi onal cost,
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certainly. It would be generally in line wth the adjustnent
that we have asked our nonunion mners to nake on health care.
Q So that the pay cuts that rank-and-file enpl oyees wll

take amount to sonething in the nei ghborhood of fifteen dollars

per hour --

A Yeah, | --

Q -- if you add all those things together?

A Yeah. |'mnot certain of the math. | think the key point

I's in each case everyone is taking a cut versus their historic
conpensation. | think that's denonstrated across the board.
But also in each case, we don't believe anyone has asked -- is
bei ng asked to work appreciably below market. And in every
offer that we have advanced to the UMM, | don't believe we
have ever suggested a paynment that is out of line with regiona
mar ket as we neasure it.

Q So it's your position that for the five years prior to the
bankrupt cy, you sinply paid the union mners nore than the

mar ket woul d' ve denanded?

A Under contract we had no choice, actually.

Q But you negotiated those contracts, did you not?

A | didn't at all. | got here nine nonths before we went

i nto bankruptcy. But ny predecessors negotiated contracts.

Q Yes. Real officials of Patriot with the power to

negoti ate negotiated that, correct?

A They did agree to -- they came to agreenment on a contract.
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| will acknow edge that point.

Q Was | wong in nmy opening statenent to say that you have
asked for about 150 mllion dollars of annual concessions from
uni oni zed mners and retirees?

A | believe that's an accurate description of the total
savings that we're asking for under 1113 and 1114.

Q And the total concession fromretirees when you go into

the outer years, would nunber well over a billion dollars,
al nost two billion?
A It's a large nunber. |It's also the | argest reason that

we're in bankruptcy.
Q Let me ask you, what other constituency besides the
retirees is taking a 1.6 billion dollar cut for Patriot?
A | don't think there is another constituency that is
receiving that nuch that can give it up. Again, what we're
trying to do with Patriot is energe and avoid |iquidation
because in liquidation everyone loses. And | think there's a
consensus generally on both sides of the table in that regard.
Union |osses job rights. Retirees |ose value in the conpany
because they are going to be the |argest portion of ownership
in this reorgani zed conmpany. And the stronger we nmake this
conpany, the better off the retirees are. So it is nmy goal to
make this conpany as strong as we can and nmake it viable.

So | believe that is the path that has the greatest

reward. We can't neasure fromwhere we are cutting because
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where we are today is sinply not viable and has nothing but a
path to |iquidation

Q | can understand why you didn't want to answer ny
qguestion, so I'll remnd you of what it is. | asked who el se
besides the retirees is giving you a concession of that

magni tude. The answer is there is no one.

A Vell --
Q Isn't that correct?
A -- | believe the answer was no one because no one else is

receiving that |evel of benefit.

Q And besi des the active unionized enpl oyees, who else is
gi ving you annual concessions in the seventy-five mllion
dol | ar range?

A No other group is being asked to give that |evel because
no ot her group has that |evel of pay above narket.

Q And together those make up the 150 mllion plus, correct?
A The total 150 includes both what we're proposing for
retiree medical changes and for the 1113 co- bargai ni ng
agreenment changes.

Q Now M. Hatfield, you ve been at the bargaining table with
the UMM for a couple of nonths -- |onger than a couple of

mont hs?

A Since Novenber 15th, yes.

Q And you' ve been consistently told by the UWA that there

won't be a consensual resolution to this case if bonuses are
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paid to managers as you' ve proposed. That's been told to you,
has it not?

A Actually in those ternms, no, | haven't heard it. | -- the
UMM has been very clear that they oppose the bonus program
that we have outlined. That's -- | don't dispute that point at
all. But as you just characterized it, | don't believe |I've
heard in that context, no, sir.

Q Hasn't every single proposal nmade to you by the UMM
included a proviso in it that while UMM nenbers are paid bel ow
their contract, no bonuses woul d be paid to nmanagers?

A Yes. Each of their proposals has essentially mandated
that there would be a salary freeze, no bonuses, until the
union is restored full pre-filing benefits and conpensati on.
That's been a key requirement of each of the proposals they' ve

given us which is a good reason we felt like it wouldn't work.

Q I want to turn to -- oh, before we |eave that subject, if
the inability to reach agreenent -- and | will just pause to
say we are all hopeful that we will, but if the inability to

reach an agreenment continues, and causes |abor unrest, how w ||
that effect your ability to achieve the nmetrics in this

pr ogr anf

A A | abor unrest woul d be the equival ent of junmping up and
down on broken ice and we all know what that outcome is.
Everybody falls into the pond and it's a really bad outcone.

So | abor unrest is -- could indeed be the ultimte path
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that could force this conmpany into |iquidation

Q And that woul d cause there to be no bonuses?

A It could cause everyone to | ose bonuses and all

Q Are your managerial enpl oyees aware of this?

A | believe the nmanagenent enpl oyees are painfully aware of
the chal l enges this conpany faces going forward and the high
risk that we may not energe successfully. | think that's why

we're |l osing as many as we are | osing.

Q And specifically, they' re aware of what | just nentioned?
A They are aware of the risk of |abor unrest. | think
that's again, a key feature of -- of the pattern in recent

departures and resignations.

Q I want to turn nowto a slightly different subject. You
tal ked in your direct testinony about selecting individuals for
the program You didn't nake an individual assessment of each

enpl oyee in the program is that correct?

A | relied heavily on input fromthe executive team and

they, I"'msure, relied on input frompeople that report to them
as we framed the final list. But in the end, | scrutinized the
list. | changed sonme | evels; changed sone individuals and nmade

the final approval.

Q I think you would agree with ne that you did not actually
conduct an attrition analysis of Patriot prior to your creation
of the original corporate CERP, is that correct?

A I'"'mnot sure as to the effectiveness of an attrition
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anal ysis. The attrition analysis is easily neasured at the
front door with people |eaving.

Q Wl |, that nay be so but ny question was did you or did
you not nake the analysis? And | think you probably answer
that either you did or you didn't.

A Yeah. W did not make a --

Q Ckay.

A -- ask for an attrition analysis study, as such.

Q Thank you very nuch. Nor did you conpare your programto
retention programs in the coal industry generally?

A W called on our advisors to gather information on
conparabl es, particularly with respect to conpanies that were
in reorgani zation -- Chapter 11 reorganization. And that's
what we felt |like was the relevant netric.

Q Ckay. But again, going back to ny question, do you even
know i f there are retention prograns in the coal industry?

A I"mnot certain. | suspect that they are -- they are
there in sonme conponent, but nore typically the industry relies
on the incentive programframework nmuch as Patriot relied on
theirs prior to the filing.

Q And so the answer to ny question is you' re not even aware
if there is a coal conpany that has a retention progranf

A Yeah. |'mnot certain whether there is or is not.

Q Ckay. And the list of names of individuals that were put

into the program-- both prograns, essentially was carried over
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fromprior incentive prograns at the mne |evel?

A No. Wth respect to the incentive program you're
statement is correct. The incentive programwas essentially
framed up as a participant list that would normally be eligible
for incentive consideration. The retention programwas built
up nore or less from-- froma blank sheet of paper on who are
the critical enployees, who do we have the greatest risk of

| osi ng.

Q So for the larger of the two prograns, the incentive
program you sinply carried the nanes over from existing
progranms pre-bankruptcy?

A It's a matter of position eligibility. As | described,

t hat program covers people that aren't covered by m ne-|evel

i ncentive programs so it captures corporate office, regiona
offices, both in Kentucky and West Virginia, and those
positions define who is a participant.

Q I want to go over some things in your testinony which
caught my ear. In describing personal goals, you told us that
there were sone | ower-1|evel enployees, for exanple, who would
check to make sure that no uninsured drivers carried | oads for
Patriots. Do you recall that testinony?

A Yeah. | was giving an exanple of what mght -- what

i ndi vi dual goals may | ook like for, for instance, a vice

presi dent of purchasing or a manager of contract services. And

t he exanpl e you' re describing in a manager of contract
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servi ces.
Q And that's just one exanple, granted, but was it the
practice of Patriot, prior to being in bankruptcy, to allow
uni nsured drivers to haul its |oads?
A No, it's always been our practice to try require that they
have i nsurance coverage and we have procedures in place. But
sonetinmes an audit nmay determ ne an area of particul ar
weakness. |If there's a high turnover of truckers or change in
ownership of the trucking conpany, sonetines the insurance
certificates are no | onger valid.

So when we do an audit, we see a weakness, we try to
respond to that by stepping up the standard.
Q So isn't that individual that you mentioned, this safety
conpl i ance fellow, he's doing exactly what he did in 2010,
2011. | mean that's just his job, isn't it?
A Vel 1, the purpose of the performance reviewis to try to
do your job better each and every year. So in each performance
appraisal we try to describe where they fell short in the prior
year where things could ve been done better. And we set goals
for making that inprovenent in the comng year. | think that's
not only typical for the coal industry; it's fairly common in
the broader U S. industry.
Q But if I"mcorrect, though, and I think I am wasn't it
al ways Patriot's goal, irrespective of bankruptcy, to achieve

certain mniml |evels of performance like let's not use
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uni nsured drivers? That's not a new goal, is it?

A No. It's always a goal to the best job one can. | nmay be
m ssing your question here but do you think it's unreasonable
to set standards for inprovenent each and every year? |s that
a point | should respond to?

Q No. No one suggests that.

A Ckay.

Q But that was true in 2007, 2008, 2009, 2010, 2011. Al ways
true, correct?

A It's -- and it's our determnation to try to continue to
I mprove. That's why the safety target gets -- gets nore rigid
each and every year. Every year the target safety perfornmance
is stronger. W drop the accident rate. Same way with
conpl i ance; the target gets |ower every year. W don't ever
stop at one year and say that's as good as we're ever gonna
get, let's stop now.

Q Anot her exanpl e you gave was an adm ni strative assi stant
who might be able to control costs by frugally purchasing
office supplies. Do you recall that exanple?

A Yes.

Q But again, wasn't that always the pre-bankruptcy practice

of Patriot as well?

A It is their job, but | believe incentive prograns can
sonetimes notivate nore -- nore aggressive pursuit of
excellence. | think it can notivate a stronger performance.
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Extra time and initiative invested in a better outcone.
Q When we spoke about this issue in the discovery phase of
this litigation, one of the things you told me is the extra
wor k that such adm nistrative assistants were doing were things
like setting up dinners with your bankers, is that true?
A | believe your question was how can soneone |ike an
adm nistrative assistant contribute to financial performance or
liquidity or safety? And | used the exanple that even on
liquidity, an admnistrative assistant may be setting up
dinners for the bankers but there's sone cost involved which
contributes to the EBI TDAP conponent. And on safety neetings,
it wouldn't be uncommon for the adm nistrative assistant to
prepare the presentations that'll go to the mnes that -- that
hel p encourage themto inprove safety.

So | believe every nenber of the team can naeke a
contribution. It's sinply a lower contribution in sone |evels

t han ot hers.

Q One nore question along this line. In the course of your
testinmony, | think you al so nentioned that one of the things
you were doing -- you, Patriot, was doing, in order to get past

the difficulties created by people | eaving your organization
was to promote fromwithin. Do you renenber that?

A Yes. | described that as how we're filling some of these
openi ngs.

Q Yeah. And isn't pronotion of talent fromwthin something
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that typically happened at Patriot throughout its existence?

A To the extent we can. It's always a good thing when you
have the talent on the bench to fill position with a junior
person. But that doesn't nean that you're stronger because a
twenty year old experienced superintendent |eft and you would
up with soneone who's only been in the mnes for five years. |
don't think that necessarily nakes us stronger. Indeed quite
to the contrary.

Q In your direct testinony, | think you testified that some
of the people who are |leaving Patriot are |eaving because they
want a certainty of a future job. Do you recall the --

A Yes.

Q -- | wote down the phrase because it was so fetching:
"Certainty of a certain job."

A Yes.

Q Does this program give people certainty that they wll
have a job in the future?

A No, it does not. But it does give themthe incentive to
take sonme risk that the job may di sappear.

Q Thank you. And there's actually not been any particul ar
person who's told you -- told you personally, | would' ve stayed
if only you' d given me a sixty percent bonus. There is no such
person who's told you that. 1Isn't that correct?

A Actual ly there are people that have told nme that they are

| eavi ng despite the retention bonus because they don't believe
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it"ll get approved.

Q And there are people who are |eaving even though you
offered them noney to stay?

A Yes. W have offered pronotions in some cases, to one
young m ni ng engi neer in Kentucky and he |eft because he didn't
bel i eve the conpany was going to be secure.

MR PERILLO Permt ne a nonent to confer, Your

Honor .

THE COURT:  Yes.

MR PERILLO.  Thank you.

Your Honor, in order not to belabor the Court with
repetitive questioning, |I've divided up the topics with the
ot her objecting counsel. And so I'mgoing to turn over the

W tness at this point and | sinply would say that the UWA
woul d adopt the exami nation that Ms. Hillyer is about to make.
Thank you.

THE COURT: Al right.

MS5. HLLYER If | may, Your Honor, have one nonent?

(Pause)

MS. H LLYER. Thank you, Your Honor.

THE COURT:  Uh- huh.
CROSS- EXAM NATI ON
BY M5. H LLYER
Q Good afternoon, M. Hatfield.

A Good aft ernoon.
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Q You nentioned --

MS. H LLYER Sorry, yeah, go ahead.

We have sone docunents that we've prepared that we nmay
use during cross-examnation. W put theminto binders --

THE COURT: Al right.

M5. HILLYER -- to nake that easier. W may not use
themall but -- you want to give one to the w tness?

May | approach the w tness?

THE COURT: | assunme M. Kam netzky has seen these?

MS5. H LLYER Yes. They're nostly from M.

Kam net zky.

THE COURT: Ch. Al right. Yes --

M5. H LLYER. May we approach the witness?

THE COURT: -- you nmy approach the witness.

THE W TNESS: Thank you.

MR, KAM NETZKY: | received themeight -- Your Honor,
| received them ei ght seconds ago, so | reserve the right to
obj ect as they come up.

THE COURT: Absol utely.

MR. PERILLO  Yep.

BY M5. H LLYER

Q M. Hatfield, on cross-exam nation you testified that the
targets related to safety and the safety conpliance, your
targets get |ower every year, is that correct?

A General |y speaking that's been the case. | can speak with
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certainty on that for the last three years where I've -- |'ve
had some i nmedi ate recollection. | believe that's also the
case historically.

Q And when you say |ower, given the nature of these targets,
that nmeans better, right?

A Lower acci dent perfornmance neans better safety, yes.

Q And you testified that you're working to inprove on those
targets and get better every year, isn't that right?

A Yes, we try to lower the accident rate -- that's probably
the easiest way to frane it -- each and every year so the
target of accident frequency generally gets |ower each year

Q The MSHA conpliance rate, the environnental incident rate,
and the safety incident rate in the proposed AlP, those target
nunbers are actually worse than Patriot's actual nunbers in
prior years, isn't that right?

A They're actually |l ower than the target for the prior year.
They are | ess favorable than our actual acconplishment in 2012
primarily because we had the best safety performance on record
and the best conpliance performance on record.

Q And you're not striving to get better than that?

A W are, but we don't penalize people if they don't hit a
home run every tine they're at bat. 1In the case of 2012, we
probably had ten mines that had zero accidents which is a
remar kabl e acconplishment in our business. And so we try not

to put people in a position where if they don't hit a honme run
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each and every tine they are at bat, they are going to | ose
out. So we try to |ower the target each year. That doesn't
necessarily mean that the target each year will be better than
t he home run acconplishnment of the prior year.

Q I"'mgoing to ask you to turn to tab 11 in your binder,
just for a reference point. W don't need to put this up. Do
you recogni ze this docunent, sir?

A Yes, this appears to be Patriot's presentation to the
unsecured creditors' conmttee on Decenber 5, 2012.

Q You attended that neeting?

A Yes, | did.

Q And you presented part of the slide deck; isn't that
right?

A Yes, | did present part of the slide deck.

Q You turn to page 48, please -- titled Covenant Analysis,
2013; do you see that?

A Yes, | do.

Q That's Patriot's nost recent forecast for projected 2013
per f or mance, correct?

A No. This would be the Cctober bank plan nunbers, which
were prepared in October. The nost recent would be the January
forecast for 2013.

Q The January -- that was -- there is a January 2013
forecast?

A Yes.
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Q And your counsel, Davis Polk, had that infornation?

A I'"'mnot certain what ny counsel has, but there's a January
2013 forecast. There's an update to this, if you will, but
this is the last presentation that | believe was formally
presented to our |lenders and to the creditors' commttee.

Q Vell, | can represent to you that in the context of this
motion, we were told that these were the nost recent nunbers of
the forecast. But be that as it may, the financial targets in
the AIP, as proposed, for EBI TDAP and liquidity -- those were
based on these nunbers on page 48; isn't that correct?

A At this tinme, that woul d have been the case, yes. Wat
woul d have been presented to the creditors' committee at this
tine -- that woul d have been the case, yes.

Q Patriot's forecast of liquidity for June of 2013 -- that's
the same liquidity target it nmust hit for paynents to issue
under the 2013 AIP, isn't that right?

A ["msorry, I'mnot understanding your point. Wat was
your question?

Q The forecast of liquidity for June of 2013, that's the

same liquidity target for the January to June AIP target; isn't

that right?

A Yeah, as | sit here, I"'mnot certain what the AIP target
is. | don't knowif it was updated for the January forecast or
not .

Q But they're the sane as the nunber on 48, correct? As of
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this forecast that was presented to the UCC?

A Yeah, again, that was the case on Decenber 5; |'m not
certain if that's the case today or not.

Q Take a look at tab 9, sir. This was a docunent that was
provided to us in the context of this notion, as well. Looking
at the nunber, as of February 14th, for liquidity -- February

14th, 2013 -- Patriot is already exceeding its liquidity target

for the AIP; isn't that right -- as of the date of this
docunent ?
A Yeah, | believe, as |'ve noted earlier, that we are

currently in conpliance on liquidity. W are mssing on

EBI TDAP, we are missing on safety. But if the rate of
deterioration of the liquidity from-- through the course of
February continues, we would fail the liquidity test as well.
Q The individual qualitative goals, under the 2013 AP
those are established during an enpl oyee' s annual performance
review with his or her supervisor, correct?

A That's correct.

Q And those goals are set in the imedi ate supervisor's

di scretion, correct?

A Correct. | believe there is a review by the next |evel of
supervision. | think they technically have to be approved by
the next supervisor up, but | think that's generally just a
review for appropriateness.

Q And these goals are set every year as part of enployee
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performance revi ews, correct?

A Yes.

Q It's what the enpl oyees are expected to do, correct?

A That's generally the plan.

Q And these goals are set every year, regardl ess of whether
t he conmpany's in bankruptcy, correct?

A Yeah, again, it's the normal plan. Wether it's on tine
or not this year because of the bankruptcy, | couldn't -- |
couldn't say. But generally speaking, it is the annual
performance review, and it's -- you both review the last year's
performance and the projection goals for the com ng year

Q You were not involved in setting any of those goals,
correct?

A For the individuals, | -- no, except for the people that
report to ne.

Q And you did not review or evaluate each of the

i ndi vi dual 's goal s when preparing and finalizing the 2013 Al P,
correct?

A | did not.

Q So you're not able to testify about the details of those
i ndi vi dual goal s, correct?

A No, | amnot able to provide details on this.

Q And you're not able to testify about whether they're
aggressive or not, correct?

A No, | can only share the illustrations for those that | am
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famliar with from past reviews.

Q The 2013 AIP participants, those are chosen enpl oyees by
title, not by individual, correct?

A Yeah, it's essentially the positions in the corporate and
regional offices, as -- as described. |It's the group that is
not eligible for any participation in the m ne-level bonuses.
Q And if an enployee in the AIP left the conpany and was
repl aced, that replacenment enployee is automatically eligible
for payment under the AIP; isn't that right?

A That woul d generally be the case. That would be part of
the conpensation. It would be described to themat the point
of hiring.

Q Even if that replacement started with the conpany a few
weeks ago?

A That woul d generally be the case. That would al so be
consi stent with what our conpetitors do.

Q Regarding the participants in the CERP, as proposed,
Patriot has already found replacenments for sone of those

i ndi vi dual s who have left the conpany; isn't that right?

A W found some repl acenents and pronoted others internally.
Q And sone of those replacenents' base salaries are | ower
than the enpl oyee who left, correct?

A I wouldn't say that's representative at all. | can only
think of one exanple where that was the case. It was somewhat

| ess- experi enced person.
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Q And the replacenment hire, in certain instances, is
eligible for paynent under the CERP as well, correct?

A Under the CERP, no. CERP is a specific list of
individuals. It's not a pot of nobney.

Q If that person had been in the CERP before?

A No, if someone's in the CERP, and they |eave, that doesn't
mean that the person that gets hired in their position goes
into the CERP. That woul d not be the case.

Q If that person was a replacenent fromwthin the conpany
who had al ready been in the CERP?

A Only if they were already in the CERP would they remain in
t he CERP.

Q Only half of the CERP paynments are tied to energence from
reorgani zation, correct? Fifty percent?

A That's correct.

Q And if a person is enployed -- an enpl oyee's enpl oyed on
the trigger date for paynment under the CERP but |eft before the

paynment issue date, they still get a paynent, correct?

A It"s my recollection, as the programis drafted, that they
are -- the award is granted if they remain with us through the
defined period. | don't believe there is a requirenment that

they remain through the date of getting the check. So I think
your statenent is correct.
Q And they woul dn't have to give back any amount of that

noney just because they've since |eft the conpany, correct?
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A That woul d be correct because they woul d have satisfied
the test that, essentially, triggered the award.

MS. HILLYER | have no further questions at this
tinme, Your Honor. Thank you.

THE COURT: Al right, thank you.

M. Kam netzky, if you have sone brief --

MR KAM NETZKY: Very brief.

THE COURT: -- redirect.
MR KAM NETZKY: | think under ten questions for both.
And, Your Honor, | apologize in advance. |'mgoing to be

j unpi ng around because this is redirect, so --

THE COURT: Not a problem

MR, KAM NETZKY: -- although | try to weave a
beauti ful garnment, this is going to be kind of random
REDI RECT EXAM NATI ON
BY MR KAM NETZKY:
Q Whi ch conpany wi |l be paying incentive or retention plans,
the parent conpany or a subsidiary conpany?
A The parent conpany, Patriot Coal Corporation.
Q Now, M. Perillo spent a long time with you, talking about
general managers, vice presidents, senior vice presidents.
Tal ked about this seven -- now six people that were noved
from-- were noved fromthe CERP and shifted to the AIP. Does
any of that colloquy change your testinony with respect to

slide number 1 of your testinmony? Based on anything you've
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heard, or any of the positions that M. Perillo went through

w th you, would you change any of these Xs to checks?

A Absol utely not.

Q Is the goal of 1113 to take anyone to pay bel ow what you
believe to be market-|evel conpensation?

A No. It would be foolish if we did; we wouldn't be able to
keep good people. The goal is to -- is to match the regional
mar ket and be able to conpete with others that are paying at
that |evel.

Q And is it your belief that if the proposed participants in
the AIP and the CERP make every dollar under these plans, as

likely or unlikely that that is, that then they' ||l be at nmarket

| evel ?

A Yes. |'mnot sure | understood that question correctly.
Coul d --

Q In other words --

A -- you reframe it?

Q -- would inplementation -- is inplenmentation of the AIP

and the CERP, if all that noney is earned under those pl ans,
will the participants then be at market |level or still be bel ow
mar ket | evel ?

A I think we can retain them but they will still be
somewhat bel ow market by our neasure -- with few exceptions.
There are a few individuals that were pronoted during the

interimthat, on a Towers Watson analysis, they said were
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slightly above market, but if you |Iook at the overall group, in
ny assessnent, they're below market. That's why we started out
W th a stronger incentive programand a stronger retention
program to try to neet market.

Q Again, just soit's clear, and I'msorry for the inartfu

guestion -- so even if every dollar's earned, you still think
they' Il be bel ow market -- the participants in the plan?
A Yes.

Q Ckay. Now turning to Ms. Hllyer's questioning, M.

Hi I lyer pointed out that the financial incentives, or the --
sorry -- the financial netrics, that's the EBI TDA, or now

EBI TDAP and liquidity are consistent with the forecast. Do you
recal | that exhibit?

A Yes.

Q Ckay, now could you explain to ne, if all you' re asking

t hese people to do, or the conpany to do, is to hit forecast,

how is that not a "give ne" or a "layup” -- in M. Perillo's
par | ance?
A It's not a |ayup because the forecast is -- is already a

stretch forecast because we've saw so nuch weakening on coa
prices. W've |lost on the revenue side, and we've had two
nmonths in a row with significant problens at our |ongwalls that
have driven us well bel ow year-to-date pace for EBI TDA al ready,
on top of marketing actually forcing us to close one of our

maj or mne conpl exes at Rocklick for -- for a couple of nonths.
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So we' ve had a huge nunber of disadvantages, and that on
top of the nmarket weakness nmakes this a stretch forecast, at
best, fromthe financial perspective. And as | spoke to safety
earlier, we've had a terrible year -- terrible year thus far on
safety performance. And so we're -- we're -- we Wil be doing
a remarkable job if we can cone close to those targets.

Q And just ny final question, and this is based on the
guestioning of Ms. Hillyer, | guess what Ms. Hillyer was asking
Is a pretty good question. Wiy isn't it a good thing if you're
able to replace sonmeone at a higher salary with soneone at a

| ower salary? You've just saved noney for the conpany; sounds

great.
A It's not great because you don't have the equival ent
experience; you don't have the equivalent skill set. There

were things that that twenty-year superintendent knew how to do
that the five-year superintendent nmay not, or may not do as
well. That's not to sound age discrimnate, but certainly
there's some value with their experience, and |osing the people
at that level to our conpetitors is damaging to the business.

MR, KAM NETZKY: Thank you, that's all | have, Your
Honor .

MR PERILLO.  May 1?

THE COURT: Al right. M. Perillo, briefly?
RECROSS- EXAM NATI ON
BY MR PERILLO
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Q M. Hatfield, you testified that you believe your
manageri al enpl oyees are bel ow market. In 2007, 2008, 2009,
2010, 2011, when you didn't need bankruptcy court approval for
anyt hing, were these enpl oyees pai d bel ow market ?

A No, | believe with the incentive prograns they were
receiving in that time frame, they were generally at market.

Q So their basic salary, then, you believe was satisfactory
to hold them with the other prograns you had in place?

A Only with the other prograns because our conpetitors pay
I ncentive prograns just |ike we've described here. So you have
to capture the incentive programbenefit, along with the base
salary to say it's at market. | think that was the case
historically.

Q And you testified for me before that until June of 2012,

t he conpany never had a corporate-w de retention progranf

A That's true, a retention programwas specific to mne

| ocations and specific skill sets during that period.

Q Now, your counsel just asked you about these forecasts,
and I want to ask you something that | neglected to, but 1"l
take the opportunity now. Can you neet those forecasts, in
particular for EBITDA and liquidity, wthout the 1113 or the
1114 relief?

A No.

Q So you could reduce the relief you were requesting fromus

by six or seven mllion dollars, change the forecast, and neet
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those forecasts. |[|s that not true?

MR KAM NETZKY: Your Honor, |'mgoing to object.
This is well beyond the scope of ny redirect.

MR PERILLO I'Il wthdraw the question.

THE COURT: Al right. Thank you.

MS. HI LLYER | have nothing further, Your Honor.

THE COURT: Al right, thank you.

Thank you, M. Hatfield, you nmay step down.

THE W TNESS: Thank you, Your Honor.

THE COURT: M. Kam netzky, do we have any ot her
W t nesses this afternoon?

MR. KAM NETZKY: Yes, Your Honor, we have one nore

W t ness who shoul d be substantially shorter than M. Hatfield,

t he CEO
THE COURT: Al right, you may call your next w tness.
MR KAM NETZKY: Ckay, Your Honor, with your

perm ssion, I'mgoing to turn the podiumover to ny coll eague,

M chael Russano.

THE COURT: Al right.

MR. RUSSANO Good afternoon, Your Honor.

THE COURT: Good afternoon. You may call your next
W t ness.

MR, RUSSANO Thank you. 1'd like to call N ck
Bubnovi ch to the stand.

THE COURT: M. Bubnovich, if you' d step up to the
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podiumfirst, to be sworn.

MR BUBNOVI CH: Yes, Your Honor.

(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There's a step up.
VO R DI RE EXAM NATI ON
BY MR RUSSANO
Q Good afternoon, M. Bubnovich.
A Good afternoon.
Q Coul d you pl ease state and spell your nane for the record?
A Yes. M nanme is Nick Bubnovich, B-UB-NOV-1-CH

THE WTNESS: M chael, before we go any farther, could
| get sone water? I'magoing to --

MR. RUSSANO. Oh, sure.

THE WTNESS: -- need it to get through this.
MR, RUSSANO Sure. | think we're actually out of
wat er over here. If | can indulge nmy worthy adversaries for

sone wat er?
MR. WLLARD: Your Honor, may | approach?
THE COURT: You may. Thank you, M. WIlard.
MR. RUSSANO  Thank you very nuch.
THE W TNESS: Thank you.
BY MR RUSSANO
Q Coul d you pl ease describe your current enploynment status?

A Yes, | retired from  Towers Watson in July 2012, but at the
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same time | entered into a consulting agreenent with Towers to
provi de consulting services to certain of the firms clients,

I ncluding Patriot.

Q And before your retirenent, where did you work?

A From January 2005 until the date of ny retirement, | was a

director at Towers Watson in the Chicago office. Before that,
fromMay 2002 until Decenmber 2004, | was a partner at Deloitte
& Touche in its Human Capital consulting group. And before |
joined Deloitte & Touche, | was a partner in Arthur Andersen's
Human Capital consulting group

Q Coul d you please briefly describe for the Court the
subject matter of your specialty?

A Yes, | provide a wide variety of conpensation consulting
services and benefit services to conpensation commttees,
boards of directors, and managenent.

Q And how | ong have you been practicing in this field?

A Over twenty-five years.

Q Have you ever provided conpensation consulting services
for conpani es in bankruptcy?

A Yes, | have. |'ve been the conpensation advisor on a
nunber of |arge and conpl ex bankruptcy restructurings,

i ncluding, for exanple, Delphi Autonotive, Delta Arlines,
Wnn-Di xie, TWA, and nost recently, Hawker Beechcraft, which
recently exited from Chapter 11.

Q Have you ever provided consulting services with respect to
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annual incentive prograns?

A Yes, | have. |'ve provided consulting services to
hundreds of incentive prograns.

Q Have you ever provided consulting services wth respect to
retention prograns?

A Yes. 1've worked on a nunber of retention prograns --
forty, fifty, possibly nore.

Q What academ ¢ degrees do you hold, and from where?

A I have a bachel ors from Hanover Col | ege i n Hanover

I ndi ana and a JD fromthe University of Georgia School of Law
Q Have you ever witten and published articles on
conpensation issues?

A Yes, |'ve published a nunber of articles on conpensation
issues. | wote three of the chapters in the National Center
for Enpl oyee Oanership's book, "Beyond Stock Options”.

Q Have you ever served on any boards or participated in any
prof essi onal organizations with respect to conpensation issues?
A Yes, again -- a nunber of different situations. The nost
rel evant would be, | was a nenber of the Executive Conpensation
Commttee of the American College of Bankruptcy, and in 2006,
we published an article on the conpensation provisions in
BAPCPA.

Q Have you ever taught or lectured in the field of corporate
conpensati on?

A Yes, | participated in many sem nars and presentations
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given by the American Bar Association, ALI-ABA, and any nunber
of other professional groups.

Q Have you ever testified as an expert witness in corporate
conpensation issues in bankruptcy?

A Yes, | have, approximately fifteen to twenty tines.

Q Have you ever submtted any expert declarations, where you
didn't testify as an expert?

A Yes, | have. Probably another fifteen to twenty timnes.

Q And of all those tinmes, has a court ever rejected your
expert analysis regarding a corporate conpensation issue?

A Yes, once. In Del phi Autonotive, the court rejected ny
anal ysi s concerning the emergence bonus program

Q In that case, did you of fer any other expert opinions?

A Yes, | testified three or four other times concerning the
si x-nonth annual incentive programas well as the severance
program

Q And did the court accept that expert testinony?

A Yes, it did, on each occasion.

MR. RUSSANO  Your Honor, at this point, 1'd like to
tender M. Bubnovich as a qualified expert witness in the field
of corporate conpensation, including the design of incentive
and retention prograns for conpanies in and out of Chapter 11.

THE COURT: M. Perillo or Ms. Hllyer, any objection?

MR. PERILLG No.

M5. H LLYER  No, Your Honor.
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THE COURT: Thank you

Al right, so the witness will be qualified as an
expert.
DI RECT EXAM NATI ON
BY MR RUSSANO
Q M. Bubnovi ch, when were you retained by Patriot and for
what pur pose?
A Patriot's conpensation conmttee retained Towers Watson
I n January 2008, to provide conpensation consulting services to
t he board conpensation conmttee and, with the conmttee's
approval, to nanagenent.
Q And since the point of that retention, what has been your
personal role?
A Vel |, since the beginning of the engagenent, |'ve been the
| ead consul tant.
Q Has that role changed at all since your formal retirenment?
A No, | continue to be the |ead consultant.
Q Did you have any role with respect to the design of the
critical enployee retention plan, which I'll call the CERP
that is the subject of this hearing?
A Yes, | did.
Q And coul d you pl ease describe to the Court what that role
was ?
A Vell, ny role was sonmewhat narrow and specific. |

provi ded advice to the conpensation comittee and managenent in
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four general areas. | recommended conpetitive conpensation

| evel s for participants in the plan. | nade sonme
reconmmendati ons concerning the timng of paynents under the
plan. | also suggested sone criteria for selection of
participants, and, finally, | provided information with respect
to ot her conpanies' CERPs.

Q Wien you nention conpensation levels in the CERP, what do
you nean by that?

A VWll, in these sorts of situations, | generally recomend
anmounts that, based on ny experience, have worked in the past.
Accordingly, | generally reconmend a range of retention
payments that correspond to conpetitive annual incentive
opportunities. But you have to remenber that in each case,
that is, each enpl oyee, you would expect that adjustments woul d
be made, based on each enpl oyee's potential contribution
experience, and perfornmance.

Q And whose job is it to make the final determination as to
what those conpensation | evels should be?

A That's managenent's.

Q Do you have an understandi ng what nanagenent ultimately
decided to do in this matter?

A Yes, | do. The ultimate decision reached, after

di scussions with the UCC, were to provide |evels under the plan
equal to eleven to forty-five percent of salary, depending on

the individual participant.
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Q And was that decision consistent with your general advice?
A Well, yes. | would say, yes.

Q Moving now to the timng of paynents. Wat
recommendations did you nake to nmanagenent regarding that

| ssue?

A In these sorts of situations, nmy recomendation is always
that a substantial portion of the paynent be held back and not
paid until emergence. Additionally, | also believe that it's

I nportant that interimpaynents be nade along the way. And so
in this case, | advised the commttee and nanagenent that there
shoul d be a substantial paynment at the back end, along wth

i nterimpaynents.

Q Wien you say substantial paynent at the back end, why
didn't you recommend that all the paynent be at energence?

A In these sorts of circumstances, where there's not a | ot

of certainty about the duration of the program and where it's

not expected to be nobdest -- and by nodest | nean, you know,
| ess than six nmonths -- nobst enpl oyees, you know, don't want to
wait that long. Also, | think that nost enployers, or nost

conpani es that have adopted CERPs find it pronotes retention if
you nmake a paynent along the way for enpl oyees, you know, who
have made substantial contributions along the way.

Q Turning now to selection criteria for the CERP, what
reconmmendations did you nake to nmanagenent on that issue?

A Vell, in general, | recommended to managenent that the
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participants should include those critical enployees who can
affect the conpany's business operations and are also critical
to the restructuring effort.

Q And whose job was it to nake the ultimte decision about
whi ch enpl oyees shoul d participate in the CERP?

A That's the province of nmanagenent.

Q Wiy is that?

A Vel |, managenent is best positioned to know who's a
critical enployee and, for that matter, who m ght not be
meeting expectations. Sonmeone |ike nme does not have any access
to confidential data about performance reviews. And again,
managenent best knows its workforce, and thus it's nanagenent's
job to nmake that determ nation

Q Was your role on this assignment, with respect to the
CERP, consistent with your role in other assignments where you
consulted on the design of a CERP?

A Yes. Now again, | provide informati on about conpetitive
practices, information about design features under the program
you know, but ultimately, it's up to nmanagenent to take that
advice and tailor it to the particular circunstances of the
conpany.

Q In your opinion, is the design and structure of the CERP
consi stent with narket practice?

A Yes, it is.

Q Turning to the annual incentive plan, which I'Il refer to
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as the AIP, did you have any role with respect to the design of
the AIP that is the subject of this hearing?

A Yes, | did.

Q And can you describe to the Court what that role was?

A Again, ny role was somewhat limted and simlar to the
case of the CERP. Initially, nmy recommendation to the conpany
was that we pretty nuch stay the course and continue the plan
substantially along pre-petition lines. So | reconmended to
the conpany that the metrics that it ought to consider would be
EBI TDA; cash flow, continued use of the operational netrics

t hat have been discussed, safety, MHSA and environnental. And
additionally -- no; stop; end of sentence.

Q Ckay, and whose job was it, ultimately, to decide which
metrics would be used in the Al P?

A Vel |, again, that's nmanagement's province.

Q Do you have an understandi ng of which nmetrics nanagenent
ultimately decided to use?

A Yes. Managenent eventual |y decided on six netrics --
again, rather simlar to what existed in the pre-petition plan.
As has already been discussed, the netrics are: EBI TDAP,
liquidity, mne safety, safety, environmental incidence, and
the sixth, if you will, is individual performance objectives.
Q In your opinion, is it comon for incentive programs to
include a nmetric for individual performance?

A Yes, it is. Conpanies across the country, you know, want
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supervi sors and nmanagers to have sone influence over the
performance of their subordinates and thus an annual incentive
plan is an ideal nechanismin which to drive the appropriate
behavi or .

Q In your opinion, is it common for the actual incentive
plan to descri be each and every individual performance goal for
each and every plan participant?

A No, that's absol utely unworkable, given the nunber of
participants we're tal king about here, as well as in other
plans. That kind of detail doesn't belong in the plan itself.
Q Did you have any role in deciding what the actual targets
woul d be for the particular nmetrics?

A No, | did not.

Q Who di d?

A That's managenent's provi nce.

Q And did you have any role in deciding who woul d actual |y
participate in the Al P?

A No; again, that's nanagenent's province.

Q Was your role in this assignment consistent with your role
on ot her assignnents where you consulted on the design of an
Al P?

A Yes, | provide advice and data to conpensation conmittees
or managenent, but again, in the end, it's up to either the
commttee, the board, or managenent to nake the decision

concerning the incentive program
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Q Does the design of the AIP here differ in any way fromthe
design of AlPs in other Chapter 11 cases that you have
consulted in and that you have studi ed?

A Yes, | would say that, in general, the design here is nore

conservative than you would see in other Chapter 11 incentive

prograns.
Q Have you prepared an exhibit to illustrate this point?
A Yes, | have.

MR RUSSANO.  Your Honor, if | could approach?

THE COURT: You may. | assune the other side has seen
this as well?

UNI DENTI FI ED SPEAKER.  Excuse ne, coul d copies be
provi ded to counsel? Thank you.

Q Do you have the exhibit nowin front of you, M.

Bubnovi ch?

A Yes, | do.

Q And is the point on page one of the exhibit?
A Yes it is. There are --

Q Coul d you wal k us through this?

Yes. There are four bullet points on this first page,
which illustrate how the proposed Patriot AP differs from
ot her Chapter 11 AlPs.

First, as has been previously discussed, all six nmenbers
of the executive managenment team have voluntarily renoved

t hensel ves from consideration in not only this plan, but also
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t he CERP.

Second, this programis nore egalitarian than a | ot of
other incentive prograns. It includes a substantial nunber of
cor porate enpl oyees, you know, not just a privileged few

Third, the incentive conpensation opportunities under the
program are capped at threshold |levels. Stated another way,
you know, there's no upside or additional paynents that would
be made to any of the participants if the debtors exceed its
busi ness pl an.

And then finally, there's no opportunity for a partial
paynent if a nmetric is not hit. So for exanple, if a netric
is -- financial metric -- is not met by ten dollars -- if it
falls ten dollars short -- then there would be no paynent made
what soever and certainly no partial paynent.

Q Thank you. You could put that aside for the nonent. M.
Bubnovi ch, in your opinion, is the overall design and structure
of the AIP consistent with market practice?

A Yes, it is.

Q After managenent deci ded upon which netrics and targets
and participants to use in the actual plans, did your role end
t here?

A No, it did not. | was asked to undertake a benchmarki ng
project to determine the cost of the plans relative to the

mar ket pl ace.

Q Could you briefly describe to the Court what the term
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"benchmar ki ng" nmeans in this context?

A Yes. Benchmarking sinply refers to the process where we
conpare the total conpensation for the participants in the AIP
to the market. And in this particular case, the market would
be the data that we gathered fromthe different surveys that we
used.

Q | see. So you benchmark the pay of all enployees that are
participating in the plans; is that right?

A Not quite. Wen you' re trying to benchmark over 200 j obs,
It never shakes out that you're able to benchmark all the
positions, for a nunber of reasons. But as it turned out, we
were able to benchmark, with our initial pass at the survey
data, 109 positions out of 225.

Q And are those positions -- are you referring to the Al P?
A Yes, | am

Q What about the CERP?

A Vell, keep in mind that there's a nunber of people who
participate in both plans and we were able, as part of the
process, to benchmark a significant nunber of the CERP
participants, as well. W ended up benchmarking 56 of the 110
or so CERP participants.

Q Ckay. But by nmy rough math, that equates to approxi mately
hal f the participants in both plans. Does it concern you at

all that you were only able to benchmark half and not nore?

A Not in this case, at all. The reason for that is we were
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able to benchmark a real solid cross-section of participants in
the AIP. W benchnarked a nunber of high paid participants, a
nunber of the m ddle managers or mddl e paid participants, and
al so a significant nunber of the |ower participants.

Now, those that we weren't able to benchmark, are not
situated very differently than those we were able to benchmark.
You know, it's not as if their salaries are significantly
different or they had substantially different opportunities
under the AIP or the CERP. So the fact that we're able to do
hal f is appropriate under the circunstance.

Q Turning now to the actual data that you used to conduct
your analysis, could you describe to the Court what those data
sources were?

A Yes. We initially used two data sources. The first one
was the Towers Watson conpensation dat abase, which is a survey
that covers -- covers conpanies with revenues fromone to three
billion dollars. And then we also used a Mercer executive
conpensati on survey and the Mercer cut we used was for

enpl oyees with revenues from1l to 2.5 billion dollars.

Q Could you tell us a little bit nore about the surveys

t hensel ves?

A Yeah. These are both what | would call nationw de, robust
surveys which cover hundreds of conpani es and obviously, you
know, hundreds of positions.

Q Wien you say "nationw de survey", did that also include
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various industries across the nation?

A Yes. The surveys were not limted to one particular

I ndustry, as you just suggested; instead, it was what we call
"all industries", although "all industries" as defined as not
i ncluding finance, health care, and not-for-profit, because
those three industries tend to have different pay nodels than
ot hers.

Q Wuldn't it have been better to just use the coa

I ndustry?

A No. | don't believe so; let me give you a couple reasons
why.

The first reason is | don't believe enployees at Patri ot
are restricted to finding jobs solely in the coal industry. |
nmean, if you work in human resources, |egal, finance,

i nformation services, technology, or accounting, or any one of
a nunber of other functions, you have skills that are
transferable; you can find jobs in other industries. And as
far as I'mconcerned, you know, even if you |ook at some of the
m ne-| evel jobs, I'"'mnot even sure that those jobs or those
peopl e hol ding those positions would be restricted to finding
jobs in the coal industry. | nmean, take a m ne superintendent,
for exanple. Here's a person whose skill set is manages a | ot
of people, knows how to supervise the handling of dangerous
equi pnent under -- or |arge equi pnent under dangerous

condi tions, and knows how to nove a ot of material from one
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place to another. Now, to ne, that's a skill set that a |lot of
enpl oyers would covet and it mght easily lead to positions in
ot her industries.

Secondly -- and sonewhat oddly enough, perhaps -- the
national pay average in St. Louis is slightly higher than the
national average. So certainly, the use of national data in
the case of the St. Louis-based enpl oyees is fine.

And then the third reason is that | know -- | believe that
i f |I added the coal, the special -- the coal industry-only
survey data, it would not affect the data significantly.
Q Did there come a time where, in spite of everything you
just testified to, you actually |ooked at coal industry-
specific data?
A Yes, | did. The UCC asked that the benchmarking anal ysis
i nclude data fromcoal survey. And as it turned out, Patri ot
participated in an industry survey so it had the data.
Q And what inpact, if any, did that have on your overal
concl usi ons?
A Vell, there were a couple of nodest changes, if you will.
The first, because the coal survey -- as you mght inmagine --
covered a | ot of coal-specific jobs that weren't covered by the
Towers or the Mercer data, we were able to increase the nunber
of positions that we benchnmarked to 151.

And t hen secondly, the nunbers noved down a little bit

when we added the coal survey in, but again, not in a way that
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woul d significantly change nmy conclusions regardi ng the data.

Q Just so the record's clear, when you say "the nunbers
moved down a little bit", does that nean it showed that the
plan participants were slightly nore underconpensated or |ess
under conpensat ed?

A Mor e under conpensat ed.

Q | do want to get to the specifics of your conclusions in
just a nonment, but first |let nme ask you about another thing
that you nmentioned regarding the Mercer and Tower surveys bei ng
nationw de. Does that nmean that it would include data for
places like, let's say, Southern California, where obviously
the cost of living is higher than it is here in St. Louis, and
in West Virginia?

A Sure, that's quite |ikely.

Q And doesn't that trouble you in terns of the reliability
of your anal ysis?

A No, not at all. |If you're going to call out Southern
California because it's part of a nationw de survey, well, then
you have to realize that there's data that's being collected
fromconpanies in a ot of other areas where the pay m ght be a
| ot | ower than the national average; it woul d of fset any

i ncrease there mght be because of conpanies from Sout hern
California. Now, there are places in the south, the m d-west,
and even parts of the west where the cost of living is a |ot

| ower than the national average, and certainly | ower than
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Sout hern Cali forni a.

Q Moving into the actual results of your benchmarking

anal ysis, could you describe for the Court what the results
were of your initial analysis, using just the Mercer and Tower
survey data?

A Yeah. Well, the initial analysis was that the
participants in the AIP were substantially underconpensated

versus the nmarket.

Q Have you prepared an exhibit to illustrate those results?
A Yes, | have.
Q And is that on page 2 of the packet you have?
A Yes, it is.
Q Coul d you just wal k us through those results?
Sure. Looking first only at the Towers and the Mercer
data -- and assuming that there is no adoption or
i npl ementation of the proposed plans -- the AIP participants

are underpaid by twenty-seven percent, versus the narket
median. Now, that translates to about the fifteenth
percentile.

Q Wiat do you nmean by -- when you say "fifteenth
percentile", what does that actually mean?

A Vell, inthis case what it nmeans is that eighty-five
percent of the survey peers are nore highly conpensated than
the AIP participants.

Q And what are results look like if we assunme that the plans
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are approved and that there's maxi num payouts under the plans?
A Wll, if you add in approval of the plans and assune that
all payments are nmade under the CERP and that all dollars are
earned under the AP, the participants would be thirteen
percent bel ow the market median, which in this case transl ates
to about the twenty-fifth percentile.

Q And what do those results |ook |ike when you add in the
coal industry survey data?

A Wl |, when | added in the coal survey, as | already
mentioned, the nunbers noved down a little bit. It was from
mnus thirteen to mnus seventeen percent.

Q You can put that aside, thank you. M. Bubnovich, based
on your benchmarki ng anal ysis, what conclusions did you draw?
A No matter how you slice and dice the data, the AP and
CERP participants are paid at |levels substantially bel ow the
market. Now, this is true no matter how you analyze it or what
data you use to determ ne the market. Wether you use just the
Towers and the Mercer data; whether you use Towers, Mercer, and
the coal survey; whether you use coal survey only; whether you
use national data; or even if you used only regional adjusted
data, the result woul d be the sane.

Q Thank you. Did you | ook at any other data to assess the
reasonabl eness of the plans, other than what you' ve al ready
testified to?

A Yes, we did.
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Q Can you el aborat e?

A Sure. Towers nmintains a database of information about
other Chapter 11 incentive prograns and CERPs. And so | used
the data fromthat database to conpare Patriot's proposal to
the information that we had in that database.

Q Could you tell us a little bit nore about what information
you had in that database?

A Vell, in that database we had sufficient cost information
on twenty-three other annual incentive progranms, and thirteen
ot her CERPs.

Q Wiy isn't there nore data than that?

A Vell, we all know that bankruptcy courts have approved a

| ot nore than twenty-three annual incentive plans and nore than
thirteen CERPs. But the data can be very difficult to conme by;
in some cases, these prograns are part of the first-day
motions, so there's no disclosure. A lot of tines the

di sclosure that you will find in a notion or in a judge' s order
approving the plan isn't totally conplete; there m ght be key

m ssing cost data. So it's not perfect, but it's what we got
and so | thought it would be appropriate to, again, conpare

what Patriot proposed to the information that we had in the

dat abase.

Q So given that it isn't -- | think you described that it's
not a perfect data set -- why did you consider it useful to

| ook at?
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A Vell, again, | think it was directionally -- | think it
would -- I think it would show directionally whether Patriot's
proposal was in line with what other Chapter 11 conpani es have
done. And | think, as | said, we had the data, so | wanted to
use it.

Q Were your overall conclusions that we've talked a little
bit about in the context of your benchmarking anal ysis, was

t hat dependent upon your assessnent of the Chapter 11 database
dat a?

A No. As I've already testified, | think the benchmarking
anal ysis by itself supports my conclusion, but | also think
that the data in the database al so supports the concl usions.

Q And did you reach any conclusions as a result of your
review of the Chapter 11 data?

A Yes, | did.

Q Have you prepared an exhibit to illustrate those
concl usi ons?

A Yes, | have.

Q And is that on page 3 of your packet?

A | believe it is; yes.

Q Geat. |If you could just wal k us through your
concl usi ons?

A In the case of the AIP, it turns out it's the fifth
cheapest plan in the aggregate out of the twenty-three

conparables. |It's the second cheapest plan as a percentage of
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pre-petition revenue. And it's the cheapest plan on a per-
participant basis. And in the case of the CERP, the aggregate
cost is slightly above the nedian cost of those thirteen
conpani es, but the per-participant cost is alittle belowthe
medi an.

Q Thank you. M. Bubnovich, are you aware that subsequent
to your analysis, the debtors reached an agreenent with the
United States Trustee, whereby seven individuals were renoved
fromthe CERP and at that point were solely in the Al P?

A Yes. Wile | wasn't a part of any of those di scussions,
am aware of the change.

Q Coul d that change have any inpact on your benchmarking
anal ysi s?

A No, because when we did the benchmarking anal ysis we

i ncluded both the annual incentive plan opportunity and the
CERP opportunity for the participants. And so what's happened
here is it's just noved fromone pocket to the other. It had
absol utely no effect on the -- on the benchmarki ng anal ysi s.

Q Did that change as a result of the settlenent with the
United States Trustee have any inpact at all on your overall
concl usi ons regardi ng the reasonabl eness of the plans?

A Vell, the only potential effect it could have is that
since a substantial nunber of dollars, if you will, were noved
fromthe CERP to the annual incentive plan, to the extent the

nmetrics under the AIP are not achieved, Patriot will, in fact,
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pay out fewer dollars than it otherw se woul d have.
Q Just a few nore questions for you. D d Patriot have a
pre-petition, long-termincentive plan?
A Oh, yes.
Q And did that plan involve the vesting of equity over tine?
A Oh, yes; definitely.
Q And did the vesting of equity over tinme have a retentive
affect, in your opinion?
A Ch, sure.

MR. RUSSANO | have no further questions, M.
Bubnovi ch.

THE COURT: Al right, thank you

M. Perillo, do you have any cross-exam nation for
this wtness?

MR, PERILLO Thank you, Your Honor.
CROSS- EXAM NATI ON
BY MR PERILLO
Q Good afternoon, M. Bubnovich; it's good to see you again.
A Good afternoon, M. Perillo
Q You testified you were hired in 2008 -- or rather, Towers

was hired in 2008, correct?

A Yes.
Q | believe that you were paid approximately 150, 000
dollars -- by "you", I'mtalking Towers, not you personally --

150, 000 dol l ars to design the conpensation progranms in 2012
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that are at issue in this case?

A Vell, | think when you asked nme about this during ny
deposition, the question was how nuch was Towers paid over a
twel ve-nont h period, and the answer | gave was 150, 000 dol | ars.
So for 2012, Towers was paid for its assistance in designing
the 2012 annual incentive program the 2012 |ong-termincentive
program you know, attendance at neetings, tel ephone calls, and
then, additionally, work on the CERP and the AlP.

Q And | think you told nme that that was typical; that in
2008, 2009, and so forth, it was roughly that same anount of
noney each year?

A Yeah, | would think on average our fees have been 125- to
150, 000 dol | ars per year

Q And you told us that you spent roughly seventy-five hours
since the filing of the Chapter 11 working on the two bonus
prograns, up through the date of your deposition?

A | actually don't renmenber that, but if you say so, |I'll
take it as correct.

Vell, I"'mnot trying to catch you on sonething --

No, no; it sounds right to ne.

It's a reasonable estimte --

Yes.

o >» O > O

-- of the anmobunt of tine? You characterize the plan,
think, as being a bit beyond the executive |evel, at roughly

225 enpl oyees; do you renenber that?
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A Well, there are 225 participants in the AlP.
Q But the phrase you used was that it goes a bit beyond the

executive |evel ?

A Again, | don't renmenber using that phrase, but yes.

Q Ckay.

A It certainly goes beyond the executive |evel.

Q Take your deposition at tab 3, please. It's on page 9 of

your deposition; would you turn to that please, at line 15?7 |
asked you if that -- i.e., the plan -- was limted executives
or for all enployees of the debtor, and you said it was
essentially -- it was limted, it was essentially limted to
approxi mately 225 enpl oyees, which | would describe as a little

bit beyond just the executive level; do you see that?

A Yes, | see it.

Q Is that still your belief today?

A Vwell, I don't -- you know, if | had it to do over again, |
don't know that | would have used the phrase "little bit", but
| saidit.

Q Ckay. The original post-bankruptcy plan that you
conceived as a retention plan was limted to about sixty to
seventy enpl oyees, correct?

The pre-petition CERP? Yes.

Q That woul d be the June 2012 CERP you're speaking of ?
A Yes. |s that what your question was about?
Q Yes. And you characterized that as applying to sel ect
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corporate enpl oyees?

A Yes.

Q Sonewhere along the way that 60 to 70 grew to 119?

A Not really. Wat happened was the mine-level retention
program whi ch was adopted in 2009 was just consolidated with
the pre-petition corporate CERP into, you know, into one new
post-petition CERP.

Q And that is how the plan grew fromthe original 60 to 70
to 119 or -- today, | guess it's about 1127

A Right. Wll, I don't know that "grew' is exactly the
right word because again, the two pre-petition total ed about
110 to 120, and really for adm nistrative reasons, the plans
wer e conbi ned, after the Chapter 11 filing, into one plan. So
the nunbers -- or the total -- remains essentially the sane.
Q Now the forty or so people that were in the m ne-|evel
plan, that was a plan that preexisted, correct?

A It was adopted in 2009, yes.

Q Ckay. So it had existed for several years prior to the
contenpl ati on of the CERP?

A Yes.

Q Ckay. Now, the people that you worked with in order to
design these progranms, was M. Hatfield, correct?

A Yes.

Q The board of directors' conpensation commttee?

A Let me stop here; when you say "these plans”, are you
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tal ki ng about the proposed AIP and the CERP? Are we going all

the way back to what has transpired since 20087

Q I'mtal king about the plans that Patriot is asking the --
A Ckay.
Q -- Court to approve.

A Okay; okay. Can you ask your question again for ne,

pl ease?

Q The people that you worked with when you consulted with
Patriot included M. Hatfield, for one?

A Yes.

Q The board of directors' conpensation commttee?

A Yes.

Q The VP of HR that was nmentioned during M. Hatfield s

t esti nony?

A I think I was out of the roomat the time, but yes, |

tal ked to that individual

Q And t he senior manager of conpensation and enpl oyee

rel ati ons?

A Yes. Again, | had several conversations with her, but
sane as the inmredi ate precedi ng person; you know, their roles
were largely mnisterial; their job was to get ne data. And in
the case of the VP of HR, he was new to the position so he
really didn't have a whole | ot of background about sone of the
stuff we were doing. And that's why | worked primarily with

t he woman who was the manager of conpensation. | can't quite
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remenber her exact title.

Q Besi des those four groups -- Hatfield, the board of
directs' commttee, VP of HR and the senior manager that you
just nmentioned -- is there anyone el se that you consulted w th?
A Oh yes, | had a nunber of conversations with M. Bean
about the process of getting the prograns approved.

Q Anyone el se?

A None that | can think of at the nonent.

Q Now, if | understood your testinony, you nade no judgnent
what soever about whether any particular participant ought to be
I ncluded in the progranf

A That's correct.

Q O how long a tenure an enpl oyee shoul d have before they

woul d be included in the CERP?

A That's correct. | made no judgnent about that.

Q O their job duties?

A That's correct. | made no judgnent about that.

Q O their job duties?

A Correct. | made no judgment about that.

Q And you nade no judgnent about how likely they were to
| eave Patri ot ?

A True.

Q O whether they had job opportunities el sewhere?

A True.

Q O whether they had transferred from ot her coal conpanies?
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A Sure. True.

Q You al so indicated that the threshold | evel was intended
to provide the sane | evel of conpensation as if the conpany had
not gone into bankruptcy, and the person had achieved their old
Incentive rates. 1Is that correct?

A I"mnot sure | said that, but | answer the question as
such because |I'mnot sure | understood what you said. So why
don't we see if we could clarify your question?

Q Wll, is it true that the thresholds were set -- and by
the thresholds, | nmean these percentages that people are going
to earn just by staying with the conpany through certain dates.
Those were set to give themthe same | evel of conpensation that
they woul d have had pre-bankruptcy if they had hit the targets
on their old incentive.

A Well, inthe AIP, the paynent |evels were substantially

reduced by, you know, seventy-five or eighty-three and a third

per cent .
Q I masking you now about the sixty-percent |evel set at
the top end of the CERP -- excuse nme, the forty-five percent

| evel set at the top end of the CERP. That nunber, you
bel i eve, was set to give people the sanme | evel of conpensation
as if they hadn't been in bankruptcy?

A I think what | testified -- if this is what you're driving
at -- that | reconmended to the conpany that it consider as

appropri ate conpensation |evels an anount equal to conpetitive
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annual incentive levels. But | also testified that it's up to
the conmpany, in this case, to make the determ nation as to what
the actual |evels ought to be.

Q But your recommendation to themwas to give people cash
conpensation essentially equal to what they had prior to the
restructuring or the Chapter 11. So that woul d suggest, for

the nost senior participants in the CERP, an opportunity of

approxi mately sixty percent of salary. 1Isn't that what you
told ne?
A Yes. That -- yeah, that would be, essentially, the

equi val ent of ny advi ce.

Q That was your advice, wasn't it? That was the advice --
A Vell, again --

Q -- you gave the company?

A -- again, it's what | told nanagenent to consider. And,
yes, if you take what | recomrended or told themto consider
and, you know, apply it to a Patriot enployee who had a sixty
percent target annual incentive, there would be a sixty percent
retention incentive.

Q And the way we woul d know what that percentage shoul d be,
is we'd |look at the pre-bankruptcy target incentive program

t hen?

A Well, yeah. That'd be one place to start, sure.

Q You nmade no determ nation that some people ought to

participate at either a higher or a | ower percentage |evel.
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You left that all to nmanagenent, correct?

A That is correct. That's what | testified to.

Q And your sole guidance to themin terns of selecting
enpl oyees was to tell themto choose people you think are
critical to restructuring. |Is that true?

A | said critical to restructuring, and al so, you know,

I nportant to the business operations of the conpany.

Q And, again, as | asked you previously, you didn't give
t hem suggesti ons about who should be included by pay grade?
A | don't renmenber doing that in this particular context,
no.

Q O by tenure?

A No, | don't believe tenure is that inportant.

Q You nmade no anal ysis whether the CERP participants have
realistic opportunities el sewhere?

A No, except to the extent | answered certain of the
questions that M. Russano proposed to mne.

Q And even assum ng that people did have opportunities

el sewhere in the country or in another industry, you nmade no
attenpt to ascertain whether such opportunities exist, also
true?

A That's true.

Q You di d not check whether attrition in late 2012, post-
bankruptcy -- whether those people had been included in the

plan or not, correct?
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A Correct.

Q You didn't do any study of attrition yourself, also
correct?

A VWell, let me answer that one this way. You know, as the
song says, you don't need a weatherman to know whi ch way the
wi nd i s bl ow ng.

Q | amglad to know you are a fan of Bob Dyl an, M.

Bubnovi ch, and thus you betray your age. But --

A We di scussed that during ny -- ny deposition, didn't we?
Q I think we traded on that, and you gave as good as you
got. But just to get to the answer to ny question, though.
You didn't actually do a study of attrition?

A No, we did not.

Q And you didn't study whether the plan is top heavy or
bott om heavy?

A No.

Q I think you also told me you don't know if there has ever
been a CERP in a mning concern?

A | don't renenber that, but okay, yes.

Q Vll, | nean, if one cones to mnd --

A No. No.

Q -- tell us right now.

A No.

Q And you don't know if Patriot's range of eleven to forty-

five percent of conpensation conpares to other plans in the
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mning industry?

A Well, obviously, | can't know that, since | said that |
didn't know of any such prograns at other coal conpanies.

Q You were not involved at all in selecting the goals or the
targets in the AIP, is that correct?

A That's correct.

Q You made no anal ysis whether the targets are actually
aggressive or not?

A That's correct.

Q You made no effort to determ ne whether individual |evels
of efforts were geared toward the targets?

A Again, of course not. That -- there's --

Q O even if --

A -- no possible way for me to do that.

Q O even if the particular individuals in the incentive
program had a function that could affect the target?

A That's correct. | relied on managenent's judgnment for

t hat.

Q And you don't have any information about the persona
goal s that make up the twenty-five percent of the progran®

A That is correct.

Q Now, you mentioned in your direct testinony a hypothetica
that actually came up during your deposition. This is the
exanpl e of an industry supervisor who had the skill set of

managi ng a | ot of people and knew how to use heavy equi pnent

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

151




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 8o UHPERATI ON. ET AL

and so forth. Wat about the people that we've been discussing
today who are general managers of underground or surface m nes
and who have held those positions for a substantial period of
tine? If you're correct that they have other industry
opportunities and were underconpensated, why didn't they just
go to other industries?

A | don't know. You'd have to ask them

Q Because there apparently is sonething keeping them at

Patriot despite the |levels of conpensation. |Is that true?
A | don't know.
Q I f you have not exam ned where Patriot gets its executives

fromor its high-level managers, how do you know that they can
cross industry lines with this facility?

A | certainly don't know that for a fact, and | was just
suggesting in ny testinony that certain skill sets would
transfer fromone industry to another.

Q Were you in the courtroomwhen M. Hatfield testified
about the eons-old practice of coal conpanies sw ping each

ot her's enpl oyees?

A Yes, | was.

Q You don't have any reason to doubt that he's correct about
that, do you?

A Vell, | don't have any reason to doubt that it's limted
to the coal industry, no.

Q Your famliarity with the coal industry is that you have
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sone know edge about Peabody. You've done sone work for them
| take it?

A Peabody -- Al pha.

Q Besi des those -- and Al pha is an energy conpany?

A No, no. Alphais a -- A pha Natural Resources, primarily
coal conpany.

Q (kay. Beside Al pha Natural Resources and Peabody, do you
have ot her experience in the coal industry?

A No.

Q Now, you talked a little bit about these Chapter 11 pl ans
that you built into this database of approximately thirteen
conpani es, and you said we all know that there have been nore
pl ans approved other than just those thirteen. But you're also
aware that there have been plans that have been di sapproved?
A Ch, vyes.

Q Did you check Patriot's plan against any of thenf

A No, | did not.

Q And in fact, sonme of the conpanies that are listed in that
thirteen had their plans disapproved in part, is that true?

A | believe that's true.

Q Did you take out the disapproved parts when you did the
conpari son?

A Vell, | assunme that the disapproved parts were taken out.
As | testified during my deposition, you know, the database is

mai ntai ned in our Washington, D.C. office. You know, it's
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their job to gather the data and put what's appropriate into

t he database. | did not gather the data.
Q In the Del phi case that M. Russano questioned you about
where the court rejected one of your recommendations -- the one

that the court rejected regardi ng energence bonuses. The court
cut the amount by eighty percent. |s that true?
A | believe that's true.

MR PERILLO.  Your Honor, I'mgoing to -- pursuant to
the same arrangenment we had with M. Hatfield, just adopt the
addi tional questioning that Ms. Hllyer will make --

THE COURT: Al right.

MR, PERILLO -- rather than be repetitive.

Thank you.

THE COURT: Thank you.

CROSS- EXAM NATI ON

BY M5. H LLYER

Q Good afternoon, M. Bubnovich.

A Good af t er noon.

Q I'd like you to turn to tab 13 in your binder, please.
These are the conpanies' incentive plans to which you conpared
Patriot's 2013 AIP, is that correct?

A Yes.

Q And the title on top: Chapter 11 Incentive Plan Market
Data, the market you're referring to there is the conpanies you

sel ected from Towers Watson's dat abase, not the entire universe
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of Chapter 11 incentive plans ever approved, correct?

A Correct.

Q The range of enployees eligible for the incentive plans on
this list varies quite a bit, from5 to over 3,000, isn't that
right?

A Wll, | don't -- | wouldn't describe themas -- are you
tal ki ng about the third col um?

Q The fourth.

A Vell --

Q Oh, yes -- nunber of participants.

A -- oh, well, I"'msorry. | was in the wong col um.
Yes -- the answer to your question is yes.
Q And these aren't -- these conpanies identified here --

they're not limted to the regions in which Patriot does
busi ness, correct?

A That's correct.

Q And none of these are mning or coal conpanies |ike
Patriot, correct?

A That's correct.

Q And you didn't choose these conpani es based on whet her
t hey have a unioni zed workforce |ike Patriot does, correct?
A That's correct.

Q And you didn't choose these conpani es based on whet her
they were in distressed industries, did you?

A That's correct.
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Q And you didn't choose these conpani es based on whet her
they filed for bankruptcy before or after COctober of 2005, did
you?

A That's correct.

Q And you didn't choose these conpani es based on whet her
they were liquidating or reorganizing, did you?

A That's correct.

Q And the page followi ng that, the other Chapter 11 CERP
prograns?

A Um hum

Q Again, you only | ooked at retention plans of the conpanies
in Towers Watson's database, and the market that you referred
to -- that is the market, correct?

A Yes, in this circumstance. Yes.

Q And t he nunmber of CERP participants under these prograns
varies significantly fromb5 to over 400, correct?

A Correct.

Q You did not investigate whether any of these conpanies are
uni oni zed either, did you?

A That's correct.

Q O whether they're located in the same geographic region
as Patriot, correct?

A Correct.

Q You al so didn't investigate the circunstances of each

retention programat each of these conmpanies, did you?
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A Correct.

Q And you didn't ook into whether -- when these conpanies
filed for bankruptcy either, did you?

A Correct.

Q And you didn't analyze the percentage of base salary
awar ded under each of these retention plans, did you?

A Correct.

Q So you can't say whether Patriot's eleven to forty-five
percent of base salary under the CERP is conparable to these
retention progranms in terns of percentage of base salary,
correct?

A That's correct.

Q You didn't study other coal conpany incentive plans,
correct?

A I n what context?

Q Wiy don't we turn to your declaration, which is tab 1B?

I n paragraph 17, your declaration states -- references --
A Hold on a second. |1'mnot there yet.

Q -- "the breadth of the participant”™ -- I'msorry?

A I"'mnot there yet. |'mnot there yet.

Q Ckay. |'msorry.

A | don't have it.

Q Let me know when you're there.

A Agai n, what paragraph?

Q 17 --
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A Ckay.

Q -- second line. "The breadth of the participant pool is
typi cal by coal industry standards" -- do you see that?

A Yes.

Q You did not study other coal conpany incentive plans, did

you?

A Vell, | happen to know that within the coal industry, the
annual incentive plans tend to be what I'Il call deep, or they
reach deep into the organization. | didn't do a formal study.

Q You testified during direct about the benchmarking

anal ysis that you perforned in connection with the CERP and the
AlP. And you testified that you could only perform
benchmar ki ng for approximately half of the enployees eligible
for the AIP, correct?

A Wien | was using the Towers and Mercer data only, yes.

Q And you concluded that Patriot's total pay to its

enpl oyees was, on average, bel ow nmarket, correct?

A Correct.

Q And your average included only those you coul d benchmark,
correct -- about half?

A Correct.

Q And you just assunmed that the others for whom you coul dn't
benchmark woul dn't affect that average?

A Correct.

Q The benchmarking that you did for the CERP -- the data
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that you used -- that was not controlled by geography, correct?
A Correct. | so testified.

Q It was not controlled for cost of living, correct?

A Correct.

Q And you testified about the cost of living in St. Louis,
but that's not the only place where the AIP and CERP
participants reside or work, correct?

A Correct.

Q The benchmarking data that you used is also not controlled
to account for a particular enployees' |evel of responsibility

or the size of the conpany, correct?

A Not true. As | testified, we used data from conpanies
whose revenue range -- depending on which survey -- 1 to 3
billionor 1to 2.5 billion, is simlar to Patriot's projected

2013 revenue. So yes, it does take into account size.

Q And they include conpanies that are |arger and snaller
than Patriot, correct?

A Correct.

Q None of the conpanies in the Towers Watson or Mercer
surveys were in bankruptcy like Patriot when they reported the
data for the survey, correct?

A That's true. Those conpanies' data is generally thrown
out .

Q And you al so used coal industry survey information, you

testified, correct?
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A Correct.
Q And you don't know whet her those coal conpanies were

limted to the eastern basin, do you?

A | do know.
Q I"msorry?
A | do know.
Q During your deposition, you testified you did not, a
know now?
A Yes, | know now.
Q At the time you used the data, you didn't know that,
you?
A Yes, that's true. | did not know that.
M5. HLLYER If I may confer, Your Honor, for a
nmonent ?

THE COURT: You nay.
MS. HILLYER. No further questions at this tineg,
Honor. Thank you.
THE COURT: Al right. Thank you.
Is there any brief redirect for this wtness?
MR, RUSSANO  Very brief.
REDI RECT EXAM NATI ON
BY MR RUSSANO
Q M. Bubnovi ch, you nade recomendati ons with respect
the CERP regarding the ranges -- the appropriate ranges,

that right -- incentive ranges?
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A Yes, | did.

Q Sorry?

A Yes, | did.

Q And it was up to managenent to deci de whether or not to
foll ow your recommendations to the -- down to the specific

exact point of your reconmendation, is that right?

A That's right. And | think |I've testified to that effect a
coupl e of tinmes already, but yes.

Q And in this particular instance with respect to the CERP
di d managenent follow your recommendation exactly with respect
to the ranges and the CERP?

A No.

Q Is it typical and necessary to conduct an attrition study
in order to performa benchmarking anal ysis and provide

consul ting services?

A No.

Q Is it typical to challenge managenent's sel ection of
participants for inclusion in a retention progranf

A By me as the consultant?

Q Correct. Is that typical?

A No.

Q Wuld it be typical for you, as the consultant, to assess
whet her or not managenment's targets for a particular netrics
and i ncentive plan are aggressive enough?

A No. That's based on, in many cases, confidentia
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information that |, of course, would have no access to.
Q In your opinion, are the enploynent opportunities of the
participants in the AIP -- are they limted to the coal
I ndustry?
A My opinion, as | believe |I've testified, is no.
Q Thank you very nuch. No further.
THE COURT: Al right. Thank you.
MR PERILLO  Just one, very briefly, Your Honor?
THE COURT: Briefly.
RECROSS- EXAM NATI ON
BY MR PERILLO
Q Ckay. M. Bubnovich, | think in -- just to summarize a
col l oquy we had in our deposition, briefly, you told nme that

managenent shoul dn't be "a slave to the data"?

A Ch, yeah, | --
Q It's a favorite -- favorite phrase of yours, isn't it?
A -- that is true.

Q And when | asked you -- so they coul d choose anyt hi ng
i nside the paraneters, you told nme, or outside"?
A That's true.
Q Thank you.
THE COURT: Anything el se?
MR. PERILLO No further for the w tness.
MR. RUSSANO  Your Honor, that's our final wtness.
THE COURT: Al right. You may step down. Thank you,
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M. Bubnovi ch.

Al right. Then are we ready to proceed with a brief
cl osi ng statenent?

MR RUSSANO | think the -- do you have a wi tness? |
think the objectors have a single w tness.

THE COURT: Al right. Let nme take a five-mnute
recess, and then we'll pick up with that w tness.

MR RUSSANO  Ckay.

THE COURT: We'll be in recess for five mnutes.

MR RUSSANO. Thank you.

THE COURT: Don't go far.

(Recess from4:53 p.m until 5:05 p.m)

THE CLERK: Your Honor, we're back on the record.

THE COURT: Al right. Thank you. Be seated, please.

All right, then, M. Perillo or Ms. Hillyer, do you
all have a witness this afternoon?

MS. H LLYER Yes, Your Honor. We'd like to call
David Juza. And just so Your Honor is aware, his testinony
wll be a counterpart to M. Bubnovich's testinony.

THE COURT: Al right. Al right, then, M. Juza,
wll you step up to the podiumfirst, please, to be sworn?

(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,

sir. There is a step up.

MR KAM NETZKY: Your Honor, Benjam n Kam netzky wth
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Davis Polk for the debtors. Just one note -- we're going to be
chal | engi ng whether M. Juza can be an expert in this nmatter.
W don't think he's qualified at all. | don't know if you want
me to do that voir dire first or wait until Ms. Hllyer tries
to qualify him and then | should do it at that tinme. \Whatever
your preference is.

THE COURT: Well, probably I want to hear what M.
Hllyer has to say first --

MR KAM NETZKY: That's fine.

THE COURT: -- and then we'll -- all right.

MS. H LLYER Thank you, Your Honor.

THE COURT: Thank you
VO R DI RE EXAM NATI ON
BY M5. H LLYER
Wul d you pl ease state your full nane for the record?
Davi d Juza
M. Juza, where are you presently enpl oyed?
Wth Navigant Consulting.
And how | ong have you been wi th Navi gant ?
Since Septenber of 2012.
What is your job title at Navigant?

Director of human capital managenent.

o >» O >» O > O > O

And what are your duties as director of human capital
managenent ?

A I work closely with the business | eaders to understand
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their business objectives and then craft human capital
wor kf orce and conpensation-rel ated strategies to support

achi evement of those objectives.

Q Do you deal with anything related to talent acquisition or
retention there?

A On a constant basis. The primary business of Navigant is
provi di ng human capital talent in support of consulting
engagenent s.

And where did you work before you started at Navi gant?
For Sevatec |ncorporated.

And what clientele does Sevatec serve?

Sevatec's primarily a federal consulting conpany.

During what period were you with Sevatec?

> O >» O >» O

| started in Decenber of 2010, and ny enploynment ended in
Sept enber of 2012.

Q And what was your job title there?

A Director of consulting services for human capital
managemnent .

Q And what were your responsibilities in that role?

A I worked very closely with a variety of federal clients on
their human capital-related initiatives associated with tal ent
acquisition, talent retention, how they would ultinmately
devel op their work force nmenbers, and, subsequently,

i ncentivize themto achieve the business objectives for those

f ederal agenci es.
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Q Wiere did you work before Sevatec?
A Interactive Technol ogi es G oup.
Q And how | ong were you there?
For approximately two and a half years, ending in Novenber
of 2010.

Q And what was your nobst recent role when you |eft

I nteractive Technol ogi es G oup?

A Director of human capital consulting services.
Q And were you pronoted to that role?

A Yes.

Q What was the role you had before that?

Prior to that, | was the senior subject nmatter expert in
human capital managenent.
Q What does it nean to be a senior subject natter expert in
human capi tal managenent ?
A I was specifically hired by the conpany to support the
Departnent of Defense with many of their human capital -rel ated
concerns and issues. | was identified on the contract as a
key -- key nenber by virtue of mnmy background and expertise in
human capital managenent.
Q And what were your responsibilities as senior subject
matter expert in human capital managemnent ?
A The client was the Departnent of Defense, and primarily,
that entity -- the entity that | worked with -- was focused on

t he defense acquisition workforce, which is about a 140, 000-
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menber community. In working with the senior executives at the
Departnent of Defense, | |ooked at that population in terns of
their ability to attract and retain talent, their ability to
conpensate, and subsequently, retain that workforce over tine.
| helped to identify different incentives that woul d encourage
t hose workforce nmenbers to achi eve the business objectives for
t he agenci es across the departnent.

Q And what were your responsibilities as director of human
capi tal nmanagenent at Interactive Technol ogi es G oup?

A Very simlar, except that I worked with a broader --
guess a broader swath of clients. |In addition to the
Departnent of Defense itself, | also worked with the Defense
Acqui sition University, the Defense Media Activity, and one or
two smal|l private clients.

Q And where did you work before Interactive Technol ogi es

G oup?

A I was with Accenture for approximately eight years.

Q And what period were you there?

A | started in May of 1998 and concl uded nmy enpl oynent in
February of 2006.

Q And between Accenture and Interactive Technol ogi es G oup,
where did you work?

A My apologies. | was with Lockheed Martin for

approxi mately one year, and prior to that, a conpany that was

acqui red by Lockheed Martin, Management Systens Designers.
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Q And what was your title at Lockheed Martin?

A Director of human resources.

Q And what were your responsibilities as director of human
resources?

A | oversaw the workforce in ternms of how they were hired,
retai ned, conpensated for the conpany.

Q And did any of your work for Lockheed Martin focus on any
busi ness divisions or entities that were shutting down or

di stressed?

A It did. 1In fact, the acquisition that Lockheed Martin
executed of the conpany that | worked for resulted in the
elimnation of a variety of managenment positions.

Q And you nentioned that before Lockheed Martin, you were at
Accenture, correct?

A Yes.

Q Ckay. And what were your responsibilities at Accenture?
A Over time, they changed. | started as a generalist froma
human resources perspective, so focused on workforce-rel ated
support activities, helping to attract and subsequently retain
talent for the organization. Over the course of ny eight
years, the role changed fromny transacti onal one, primarily
early in nmy career, to a nore strategic one, helping to work
wi th the executives to understand the business objectives of

t he conpany and al so our clients and then position the

wor kf orce subsequently to achi eve those objectives.
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Q And where did you work before Accenture?
A Wth Express Human Resources.
Q During what period were you there?
For approximately two years, from May of 1996 through My
of 1998.

Q And what were your titles there?

A | started as a -- just a staff nenber doing recruiting-
related work and talent identification and attraction for the
conpany. The second half of nmy tenure with the conpany, | was
an of fi ce manager overseeing the consulting to -- to private-
sector businesses, specifically on their talent acquisition and
retention strategies.

Q And what were your responsibilities, in general, at
Express Human Resources?

A Again, really, in the consulting space focused on hel ping
those clients achieve their business objectives.

Q And in the course of your roughly sixteen-year career, it
sounds |ike you've been a consultant to external conpanies and
you' ve been in-house as an HR enpl oyee. What portion of your
career have you done one versus the other?

A It's about fifty-fifty, actually.

Q And what is the difference, in terns of your role and
responsibilities, between being a consultant and being an in-
house HR enpl oyee?

A I think in many respects they're simlar. The -- the
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opportunity to work internally gives ne a chance to see
reconmendations in action up close, understand the risks
inherent in different strategies that m ght be enployed froma
retention or performance-incentivizing perspective. As an
external consultant, oftentinmes you' re turning over those
recommendations to internal staff nenbers for execution.

Q And do you believe that your role as an in-house HR

enpl oyee has hel ped you in any way to be a consultant?

A Yes. |t makes ny recommendations, | think, significantly
nore realistic, puts me in a position to be able to understand
the inplications of the things that |I'm suggesting, and al so
understand the risks inherent in those suggestions.

Q And you' ve testified that you ve done some work for public
sector conpanies and some work in the private sector. Are
there any differences between working for either of those?

A There are certainly some differences. But in general,
those conpanies are trying to attract and retain people from
the same pool out there in enploynment |and. So while the
federal sector mght be sonewhat nore prescriptive about what
you can do in terns of either conpensating or retaining

i ndi vidual s than the private sector, for the nost part, the
objectives are the sane. You're still trying to keep people in
jobs. You're still trying to attract theminto your

organi zation or incentivize themto achieve the business

obj ectives that organization has established.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

170




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRICﬂ}¥k%1;8£%§§]%KTION, ET AL.

Q Do you have experience perform ng conpensation
benchmar ki ng?

A Yes.

Q What are your roles in carrying out conpensation
benchmar ki ng?

A It would really involve research from-- fromevery
perspective of enploynent. So it would start with

under standi ng the nature of the positions that are to be
benchmar ked and how t hose conpare to the broader marketpl ace,
be that either locally or nationally, depending on the nature
of the conpany in question.

Q Do you have experience preparing enployee-retention plans?
A Yes.

Q And what are your responsibilities in preparing such a

pl an?

A Vell, first of all, it's to understand what the business
obj ectives are for that organization, relative to retaining its
talent. Fromthere, it's making determ nations about what
ultimately will be successful in retaining the talent necessary
to achi eve those busi ness objectives.

Q Do you have experience preparing enpl oyee-incentive plans?
A Yes.

Q And what are your responsibilities in preparing those

pl ans?

A Very simlar. The objective, again, is to understand the
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busi ness targets for that particular business, and design a
programthat elicits the type of behavior in the enpl oyees that
support those business objectives.

Q What i s your educational background?

A The bachel or of science degree in psychol ogy.

Q You testified earlier about your experience working with
di stressed conpani es. Have you ever worked with a conmpany in
bankr upt cy?

A | have not.

Q Do you believe that your human capital experience is
applicable in the bankruptcy context?

A I think behavioral performance by a workforce is not
specific to the type of reason that the conpany is going

t hrough change or the workforce itself is going through change.
Peopl e's behavior is tied to the risk associated with the job
that they're in or the business that they're in.

MS. H LLYER  Your Honor, the funds offer M. Juza as
an expert on the subjects of human capital, conpensation
principles, talent acquisition, and talent retention.

THE COURT: Al right.

M. Kam net zky?

MR KAM NETZKY: Your Honor, as previously noted, the
debtors object. And if you will, | just have a few voir dire
questions which I think could easily show the nature of our

obj ection and why we believe M. Juza -- while a perfectly
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ni ce, honest, good, smart fellow -- is not appropriate for

expert testinony in this case.

VO R DI RE EXAM NATI ON

BY MR KAM NETZKY:

Q M. Juza, ny name is Ben Kam netzky of Davis Polk. |

represent the debtors. | just have a few questions for you

about your qualifications to serve as an expert in this case.
I's your job at Navigant to consult with conpanies in

Chapter 11 regarding conpensation issues?

A [t is not.

Q Okay. So you're not enployed at Navigant as a consultant,

are you?
A Correct.
Q You're in the -- you're an internal human resources

enmpl oyee, isn't that correct?

A Yes.

Q And Navi gant doesn't hold you out inits Wb site or its
marketing materials as a professional. |Is that correct?

A Tr ue.

Q What percentage of your time at Navigant is devoted to
conpensati on benchmar ki ng?

A Not really any.

Q So you don't do conpensati on benchmarking at Navi gant.
But does your work at Navigant involve helping to design

enpl oyee incentive and retention prograns?
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A | participate froman execution perspective, not in the
desi gn.

Q How about the designing? Have you ever designed for
Navi gant a retention or incentive progranf

A No.

Q Have you published articles on incentive or retention
conpensati on?

A No.

Q Do you have any graduate degrees?

A | do not.

Q And you' ve nentioned that your one undergraduate degree is
in psychology. |Is that correct?

A Yes.

Q Do you have any ot her degrees what soever?

A | do not.

Q And how nuch experience do you have worki ng on
conpensation issues in the coal industry?

A The coal industry specifically?

Q Yes.

A None.

Q How many incentive plans have you hel ped devel op for

conpani es in Chapter 117

A In Chapter 117
Q Yes.
A None.
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Q And how many retention plans have you hel ped devel op for
conpani es in Chapter 11?

A Again, in Chapter 11, none.

Q Okay. Before this case, how nany tines have you been
hired by either a debtor, a creditors’' conmmttee, a bank

| ender, a creditor, a union, or any other party-in-interest to
give advice or testinony with respect to a Chapter 11 retention
or incentive plan?

| have not.

You' ve never had, have you?

No, sir.

This is your first tinme.

Yes.

o > O > O P

Have you ever performed an anal ysis of how one Chapter 11
i ncentive or retention plan conpares to another Chapter 11

i ncentive or retention plan?

A Prior to |l ooking at the circunstances of this --

Q Yes. Prior to this engagenent.

A | have not.

Q You' ve never done that before.

A Correct.

Q How many tinmes have you submtted an expert report to a
court?

A To a court | have not.

Q How many tinmes has a court certified you as an expert?
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A It has not.

Q Has an authoritative organization of any kind recogni zed
you as an expert?

A Again, as | stated earlier, |I've been identified as a key
staff menber on federal contracts in the human capital
managenent space, whi ch woul d have incl uded conpensation and/ or
retention prograns.

Was your deposition taken |ast week?

Yes.

Were you under oath at the tine?

Yes, sir.

Did you truthfully testify?

| believe so.

o >» O >» O > O

W asked you the question is there an authoritative

organi zation that has certified you as an expert. You answered
no. Was that correct? You want ne to show you that testinony?
A No, | believe you, sir.

Q Ckay. Was that honest testinony?

A It is.

Q Did you nmake any effort, in connection with the
preparation of your declaration, to identify authors who are
authorities in Chapter 11 incentive prograns?

A I think in ny testinony last week I -- | indicated that
resear ched authors that provided information, but not

specifically Chapter 11s, no.
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Q So, in other words, you didn't attenpt to identify any
literature specifically related to Chapter 11 incentive
programs. |s that correct?
A Well, again, in-- in the materials that we provided
there's people who comented on Chapter 11s, but --
Q Okay. Do you want to, again, in your deposition |ast week
a question was asked:
"Q Didyou nmake any effort, in connection with the
preparation of your declaration, to identify authors who are
authorities in the area of Chapter 11 incentive prograns?
"A. | did not."
Was that truthful testinony?

A Yes, sir.
Q Did you nake any effort to identify, in connection with
the preparation of your declaration, authorities in the area of
Chapter 11 retention prograns?
A No, sir.
Q And you testified under oath |last week that you are not an
expert on Chapter 11 retention and incentive plans, correct?
A Yes, sir.
Q That was your testinmony, that you' re not an expert on
Chapter 11 retention and incentive plans, correct?
A Yes, sir.

MR. KAM NETZKY: Your Honor, based on this, the

debtors nove to strike the declaration David Juza and to
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preclude himfromoffering any expert testinony or opinions.
Under Federal Rule of Evidence 702, nade applicabl e by
Bankruptcy Rule 9017, M. Juza is not qualified as an expert.
Under the plain terms of 702, expert testinony is only
appropriate and admssible if the expert witness is qualified
as an expert by know edge, skill, experience, training or
educat i on.

And the Suprene Court has spoken on this issue and has
said that a Court should only admt expert testinony if it
woul d hel p the Court understand the evidence or determne a
fact in issue. M. Juza |acks any expertise that wll help the
Court's evaluation of the debtors' proposed conpensation plan.

As you just heard, this is about the debtors' proposed
Chapter 11 incentive and retention plans, areas where M. Juza,
quite honestly and quite frankly, just testified that he has no
know edge, skill, or experience, training, or education. He
adm tted he's not an expert in the design of conpensation
prograns for conpanies in bankruptcy. He never anal yzed
retention plans or incentive plans of conpanies in bankruptcy.
He has no experience what soever in designing conpensation
prograns for conpanies in bankruptcy. He has never before
wor ked on any case related to a conpany in bankruptcy.

He has never performed any work related to the coa
i ndustry. He's not published in the area of incentive or

retention conpensation. He has no degree that would make him
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1/| an expert in retention and conpensation issues in Chapter 11.

2|| He has no rel evant educational background. And quite frankly,
3| as he's testified to last week, he made no effort to even

4| educate hinself about the relevant issues. He testified, both
5/ today and | ast week, that he didn't even nake an effort to

6| identify authorities on Chapter 11 incentive and retention

7]| plans.

8 Now, M. Juza seens |ike a wonderful guy. He's a

9/ great internal HR person. |f he wants to get into this

10|| business, | wish himluck. But the first time you re asked to
11|/ do sonething, Your Honor, it's not to be an expert witness in a
12| litigation. 1It's like saying that 1'mgoing to take up skiing,
13| and I'mgoing to all of a sudden be an instructor. That's not
14| the way it works.

15 For the reasons, M. -- for these reasons, M. Juza is
16| not qualified. H's opinions are not reliable. And his

17| testinmony would be of no assistance to the Court. |If there was
18| ever a case that called for a Court to invoke its "gatekeeper
19|/ function", in the words of the Supreme Court, this would be it.
20| And | understand there's no jury here, and it's just a bench
21| trial, but I think in this case, given the witness' utter |ack
22| of know edge in the relevant areas, | don't think it's

23| appropriate for this testinmony to go any further.

24 Thank you

25 THE COURT: Ms. Hillyer?
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MS. H LLYER Thank you, Your Honor. In brief, M.
Juza has significant know edge and experience that qualifies
himas an expert in the field of human capital managenent. He
has over sixteen years of applicable human resources experience
consulting for both internal and external clients. He
regul arly advi ses conpanies on matters related to conpensation
and talent acquisition and retention, as well as organizationa
and performance inprovenent.

He has significant experience benchmarking salaries
and preparing and review ng incentive and retention plans. He
I's very know edgeabl e about the considerations for those
projects as well as the various nethodol ogi es and approaches to
t hem

Hi s testinony and opinions go directly to the heart of
whet her the proposed AIP and CERP were diligently researched
and are necessary or appropriate at this time in the debtors’
case. The Court should qualify M. Juza as an expert and treat
his testinmony accordingly. And further, should the Court take
any issue with M. Juza's credentials, such concern should not
be the basis to exclude his testinmony altogether but should go
to the weight this Court should accord his testinony.

Thank you, Your Honor.

THE COURT: Ms. Hillyer, I"'ma little concerned about
the witness' experience with, | guess, the creation of the

conpensati on progranms. Wether in or outside of bankruptcy, it
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appears as though his experience is somewhat Iimted nore
towards, as he indicated, | believe, in his questions by M.
Kam net zky, about nore actually executing but not the actual
design of the program and that seens to be nore the question
that we have here is the design: |Is this the appropriate kind
of programthat is going to nmeet the goals that the debtor has
indicated? So | would be inclined to grant the request and not
qualify M. Juza as an expert.

MS. H LLYER Thank you, Your Honor.

THE COURT: Thank you

THE WTNESS: Am | excused?

THE COURT: Yes, you are. Thank you

MR KAM NETZKY: Your Honor, | guess that brings us to
brief closing remarks, if that nmakes sense to the Court. Wuld
it make sense for the Court now to hear if there's other
constituencies other than the debtor and the objectors that
want to nake sonme statements to the Court in support or
what ever? Could we do that now, and then we'll conclude with
the objectors and the debtor?

THE COURT: Yes. That's certainly fine. If there are
other parties here that wish to be heard briefly in support of
t he notion?

MR. WLLARD: Your Honor, may it please the Court,
Geg WIllard on behalf of the official unsecured creditors

commttee. M co-counsel, Tom Mayer, has been the person on
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our teamdirectly involved with these discussions, and | think
It would be nost appropriate if he shared sonme observations

wi th Your Honor fromthe conmmttee's standpoint, so |'ll cede
the podiumto M. Muyer.

THE COURT: Al right. M. Myer?

MR. MAYER  Thank you, Your Honor. Again, for the
record, nmy nanme is Thomas Moers Mayer of the law firm of Kramer
Levin Naftalis & Frankel LLP, as counsel wi th Carnody MacDonal d
to the official commttee of unsecured creditors.

Your Honor, the commttee supports the debtors' notion
for approval of these nmanagenent conpensation plans, and we
didn't start out that way. W started out as skeptics, as our
papers indicated. In our own manner, we tried to anal yze these
prograns the way that we think the Court should analyze them
today, and the first tinme we | ooked at them we said no.

The debtors cane and they presented to us, and the
commttee deliberated, and they sent me back to tell the
debtors no way. Start over. But the debtors kept working, and
we kept commenting, and they kept making changes, and we
support the plans today, because they got to where we think
they make sense. Their cost has been cut by forty-four
per cent.

Very inportant to us, the nmanagenent conpensati on
plans were delinked fromretiree sacrifices on nmedica

benefits, which -- this is further explained in our papers, |
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won't take nore time; the hour is late -- but that was

I nportant. We wanted to make sure that if retiree nedica
benefits were cut, that cut wouldn't boost managenent's
conpensation, and that goal has been achieved. These plans are
delinked fromthe sacrifices that retirees may be call ed upon
to make.

And we extended the tinme that nanagers had to stay in
order to get the biggest piece of their paynent under the
retention plans, so we think we got a lot in these
negoti ations, and we got the plans to where we coul d support
them And we didn't just rely on the debtors' business
judgnment. We made our own judgment.

You' ve heard testinmony today. It's not seriously
contested that the debtors need managers to run the debtors.

M nes don't run thensel ves. Conputer systens don't run

thensel ves. Sales don't get nmade w t hout sal es managers.
Vendors don't ship. Service conpanies don't provide service

wi t hout nmanagers to nake sure payabl es get paid. The
accounting departnent can't keep the books that we need to keep
the DIP | enders happy and to get out of Chapter 11. And
managers will not stay around if they don't get paid.

Now, |'ma great admirer of Section 503(c), and |
think Congress put it there for a reason, to nmake sure that the
i nsi ders who brought us this bankruptcy don't profit fromthe

bankruptcy. But none of the nmanagers here fit that
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description. First, the top executives aren't in the program
The nen and wonmen who weren't in the programwere doing their
jobs and got caught up in this Chapter 11.

Second, they're in no sense profiting fromthe
bankruptcy. You've already heard testinony. The total
conpensation for the managenent has, in fact, gone down.

But the third, with respect to the incentive
targets -- M. Perillo referred to themas "gi mes" -- we think
the debtors are right about this. The commttee's economc
professionals spent a lot of time |ooking at those targets, and
you heard the testinony. The debtors are on pace to m ss at
| east one of their targets, and if things continue as they were
in February, they're on pace to mss another one.

I won't speak to safety, because that's not sonething
that the commttee | ooked at, but these do not |look to us to be
easy targets to nake. W, frankly, will be thrilled if the
debtors get their EBITDA up to the point of the targets in the
DI P | oan agreenent.

W understand the position of the union and the
pensi on plan. To union nenbers facing the prospect of |ower
wages and elimnated benefits, 6.9 mllion |ooks Iike a |lot of
noney, and the paynents prom sed to individual managers | ook
like a ot of money. But in the context of this case, spending
6.9 million as a percentage of total revenues, as a percentage

of the claims in the case, as a percentage of just about any
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other metric in ternms of case significance, it's not an
enor mous anount of noney. And we thought that there was a
substantial risk of damage to the conpany if managenent
attrition continued to happen.

So that's why we ended up supporting this. And Your
Honor, | want you to think about who's not present in court
t oday, because you' ve heard objections fromthe union and the
uni on pension plan. And as |'ve said, we understand their
position. But there are thousands of creditors who aren't in
court today. There are thousands of nonuni on enpl oyees. There
are thousands of trade creditors and bondhol ders. There are
lots of creditors, and the conmttee represents themas well,
and that's why we're here supporting the debtors' conpensation
prograns. W think they make sense. W reached our own
judgnment as to whether or not they nade sense, and we hope and
ask that this Court reach the sanme judgnent.

And unl ess the Court has questions | have not hing
further.

THE COURT: | don't. Thank you

MR WLLARD: Ckay.

THE COURT: Al right. Are there any other parties
that wish to be heard in support of the notion?

MS. ALFONSO  Very briefly, Your Honor. Ana Al fonso
for Bank of Anerica, which is the second out DIP agent. W

filed a statenent of support for the plan. And | don't want to
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repeat anything that's been said; it's late in the day. But we
join with the debtors and the commttee in asking that the plan
be approved as soon as possible so that it can be inpl enented
and announced to the personnel as soon as possible.

Thank you.

THE COURT: Al right. Thank you. Are there other
parties that wish to be heard in support of the notion? All
right. And on the tel ephone, was there anyone who wi shed to
say anything in support of the notion? Hearing none. All
right.

And are there any parties in the courtroomthat w sh
to be heard in opposition to the notion, other than the union
and the union funds? Al right.

Then hearing none, M. Kanm netzky, then, would you
like to proceed at this tine?

MR, KAM NETZKY: Yes. Yes, Your Honor. \Very briefly.

| just have a couple of remarks, and then |'ve asked M. Wl sh

fromBryan Cave to give the brief closing. | just wanted to
note five, again, very brief bullet points, I think there are,
and if there are six, you'll forgive ne.

One way to gauge who wins and who | oses is to see who
keeps their prom ses fromthe opening statements. And | wote
down very carefully the main points that M. Perillo made in
his opening statenent. The first thing he said, and | don't

have a transcript so | apologize if |I'm paraphrasing, is that
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there's sonething, quote, "unseem y" about the efforts to
I nsul at e managenent fromsacrifice. | think you heard the
testinmony of M. Hatfield, summarized in slides 5 and 6 of his
presentation, that sacrifice is exactly what managenent has
done, and continues to do, and will continue to do even if
every one of these dollars are earned under these very nodest
prograns. And quite frankly, it doesn't look |ike every
dol lar's going to be earned, given where we are with a nunber
of the metrics.

M. Perillo then kept on tal ki ng about necessary and
equitable: Are these prograns necessary and are they
equi tabl e? The problemis that that's not what we're talking
about, here. | understand that that's the standard for,
per haps, 1113 and 1114, but this litigation is not about 1113
and 1114. Here, as we'll talk about in a second, the standard
is very clear. [It's 503(c)(3), business judgnent.

And, quite frankly, Your Honor, if the union truly
believed that this very nodest programwas unfair and
i nequi tabl e, they would be sending the debtors flowers instead
of objecting to this notion, because that woul d make their
1113, 1114 litigation a lot easier. |If this program in fact,
|l ines the pockets of managers at the expense of the union, they
get to wn their 1113 and 1114, and this little retention plan,
they wouldn't be here objecting. They'd be here junping up and

down in excitenment, because we've just given thema huge bull et

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

187




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT Gt UHKPERATI ON. ET AL

in their 1113 gun

We've also heard -- M. Perillo then tal ked about
insiders. Well, unfortunately for them this is a very well
tread area of law. W spent a lot of time in both our initial
brief and our reply going through al nost every case that has
consi dered what is an insider and what is not. And what the
cases consistently say is you don't look at the title; you | ook
at their function. As we saw in slide nunber 1, which attenpts
to summari ze that case law, of M. Hatfield s testinony, that
sinply the shoe doesn't fit with respect to the participants in
the plan. They're not insiders under the |aw.

Next, M. Perillo said well, these are gimes. These
aren't really -- this incentive programis a ruse, it's a
farce, because these hurdles, these netrics are nothing nore
than a bunch of gimes. Well, | think M. Hatfield testified
that that's absurd, and | think, quite frankly, he was being
kind. How could sonething be a layup if you're mssing it as
we speak, and we're missing it by a lot with respect to sone
netrics. And, as you heard M. Hatfield say, with respect to
the other financial netrics, liquidity, if we continue on the
current course, we're going to be mssing that as well.

M. Perillo then tal ked about the |ack of diligence
and said that Your Honor's going to be surprised by the | ack of
diligence. Well, as you heard the testinony, since

Thanksgi ving we' ve been neeting with the unsecured creditors
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commttee. | would say that they're the body that has the nost
at stake, as fiduciaries for the creditors, with respect to
letting dollars | eave the door that aren't absolutely
necessary.

As you heard the testinony, we net with the conmttee
and its professionals repeatedly since Novenber in trying to
get themon board with these plans; as you just heard from M.
Mayer, we've gotten themthere.

In addition, we met with the DIP | enders and the U S.
Trustee, and we nmade the suggestions -- and we net the
suggesti ons and demands of those constituencies. And that's in
addition to the consultation that the debtors did with Towers
Perrin, M. Bubnovich, and Bl ackstone

Next, M. Perillo called these plans enornous. Well,
nope. They're, as M. Myer said, under any neasure
what soever, they're teeny. W' re talking about one-half |ess
t han one-half of one percent of revenue.

A judge I know once said to me that this job would be
alot harder if it wasn't for the burden of proof. And the
i ssue here, again, is business judgnent. And under the Eighth

Circuit that means the Court should approve it if it's, quote,
"not manifestly unreasonable or made in bad faith and appears
to enhance the debtor's estate”. | think it's pretty clear

that that is not the case, and therefore it conports with the

busi ness judgnent.
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And one nore word, Your Honor. W heard -- and | want
to be very sensitive to this, but | think it's extraordinarily
I mportant, because this has conme up a couple of tinmes in this
case already. The debtors are going to fulfill their fiduciary
duty. They're not going to respond to threats. Period.
They're not going to respond to threats in court, and they're
not going to respond to threats at the bargaining table.
Threats about shutting down the company, Your Honor, if you do
this we'll do that, is not the way that this debtor can
function under its duties as a fiduciary to all constituencies,
and, quite frankly, of course it's not the way judges decide
cases, with a gun to their head. And that's not how we're
going to work here, and that's not how we're going to work in
the future

W are enbracing our duty to neet and to try to hash
out an agreement with the union. W expect there to be
agreenent. W hope there'll be an agreenent. But the
agreenent's going to beconme, as all agreements come, with
peopl e neeting at the negotiating table and trying to hash out
their differences in good faith.

Before | turn it over to M. Walsh, | just want to
make a statenment that the committee asked us to make. The
debtors have agreed to give the conmttee five days notice of
any payment under the financial nmetric of the AIP as well as

the calculation for determning the EBI TDAP and liquidity
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nunbers. We have agreed to work with the commttee in good
faith to address any question they nmay have.

M. Wal sh?

MR WALSH  Your Honor, Brian WAl sh, again, for the
record, on behalf of the debtors. Your Honor, | have an eye on
the clock, and so | will keep this brief; some things are in ny
notes that I'mgoing to skip over or short-circuit.

I want to talk about three things. First is what this
hearing is not about. [It's not about providing bonuses to
managenent. You'll hear the term bonus, | think, frequently,
fromthose who speak next. Senior managenent is not
participating at all, as the Court has heard. Those who are
participating in these proposed prograns had their conpensation
reduced. You saw the bar chart earlier. |1'mnot going to put
it up on the ELMO again and take tine to do that. The question
here i s whether those who are participating in this plan wll
have an opportunity to earn back a portion of what they have
| ost because of this bankruptcy case if they continue to work
hard and if the debtors achieve the particular goals in the AIP
program

This motion is not about providing retention paynents
to insiders. M. Kam netzky covered that. | wll nove on

This motion is not about disguising retention paynents
as incentive paynents. The targets will not be easy to neet.

The testinony is uncontradicted on that point. Choose your
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met aphor, Your Honor; it's not a layup, it's not a gime, it's
not a cakewalk, it's not a mlk run -- which | think is a

met aphor, but | should have | ooked it up before | said it,
frankly, Your Honor.

No one is getting an incentive paynent in this case
just for hanging around or just for being in the right place at
the right time. It's not that easy. And this hearing is
definitely not about whether collective bargaining agreenents
shoul d be rejected or retiree benefits should be nodified.
That's comi ng soon, but that's not today, and the fair and
equi t abl e | anguage used by the objectors in their pleadings is
for another time, as well.

The second point, Your Honor, is the deferentia
nature of the business judgment standard, which is the
governing test here. Managenment is in the best position by far
to determine what is likely to work for the debtors in their

busi ness. The Food Barn test, which M. Kam netzky covered,

enmphasi zes this. |s the debtors' request manifestly
unreasonabl e? | submit that it's not. |Is it nade in bad
faith? | submt that it's not. Does it appear to enhance the
debtors' estate? | submt that it does appear to do that, Your
Honor .

Now, the objecting parties disagree with the debtors'
judgnment. They say, in effect, that it would be better to do

this differently, structure these plans differently. Maybe not
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have plans at all. But that's a long way fromthe show ng
that's necessary to defeat a notion that's governed by the
busi ness judgnent rul e.

At nost, view ng things very charitably, Your Honor,
we have a situation in which reasonabl e people woul d di sagree
about what precisely is best for the debtors, and that's no
justification for denying a notion governed by busi ness
j udgnent .

And nost inportant of all, the creditors' commttee
supports the notion for the reasons that M. Mayer has
outlined. |If the debtors have m sjudged the circunstances
here, if this nmoney does not acconplish what it's intended to
acconplish, the creditors will bear the |oss here. They have
concl uded, they've weighed the alternatives and concl uded that
this is the better way to go. And as you consi der whether the
debtors' request is nmanifestly unreasonable, the support of the
unsecured creditors fiduciary is a critically inmportant fact.

And the third issue is timng, Your Honor. The notion
i ncludes a request for a waiver of the fourteen-day stay of
Rul e 6004(h), and the reason is sinple; the debtors need to get
on with their reorganization. Mnagenment needs to focus on
mning coal, selling coal, rationalizing liabilities,
fornmulating a plan, and energing frombankruptcy. M. Hatfield
and hi s managenent team need to stop worrying about who's going

to be around to execute fromthe business plan and, instead,
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execute fromthe business pl an.

As a result of the emergency notion for a continuance
we' ve had twenty additional days built into this process. Your
Honor, at our |ast omi bus hearing, David Sosne requested that
Your Honor enter an order pronptly on a particular notion that
was uncontested, and he characterized that request as
Inpertinent. | don't know that it was really inpertinent; his
client was facing a statutory deadline, and he had a good
reason to nake that request. But, just to be safe, I'll ask
Your Honor to excuse ne if | aminpertinent in requesting a
pronpt ruling on this nmotion, including a waiver of that
fourteen-day stay, so the debtors can inplenent their plans and
informtheir enpl oyees what to expect.

As | mentioned, debtors need to get down to business.
Get down to business, and the enpl oyees need to be focused on
the business as well. And M. Hatfield s uncontradicted
testinmony was that his belief is that a delay in approval of
the nmotion means that there is a substantial risk that the
reorgani zation will fail

For these reasons, Your Honor, we respectfully request
that the notion, as nodified, to renove seven participants, or
now si x participants fromtheir retention program be granted.

Thank you, Your Honor.

THE COURT: Thank you, M. VWalsh. M. Perillo or M.

Hillyer?
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MR. PERILLO  Good afternoon, Your Honor.

THE COURT: Cood afternoon

MR PERILLO | agree with M. Kam netzky about one
thing. Both of us prom sed you wine; let's see who brought
| enon j ui ce.

M. Kam netzky says that the business judgnent
standard applies. Well, it does if you assume the concl usion,
but the burden of proof is on the debtor, not on the objector,
to show who is an insider, who is not an insider. As you sit
here, you have zero evidence as to what the job duties of any
plan participant are -- zero evidence, other than what |
elicited fromM. Hatfield on cross. You don't even have a
one-sentence job description for the people in the program

The debtor asks you to believe something that's
breathtaking in its audacity, that a mning conpany -- with 19
m nes, 11 conpl exes, 4,000 enployees -- is run by just 6
people. Just six. And that nobody else -- nobody else -- is a
"person in control of the debtor"”, even though the debtor has
given themtitles, lofty titles. And | asked M. Hatfield,

W th respect to the general nmanagers and the regional VPs, were
those just noral e boosters, fake titles to nmake them feel good
about thenselves, or did they reflect their real duties. And
he said they reflected their real duties.

Wiat do they do? Well, they have authority to spend

up to a mllion dollars, small change like that. | realize
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that there has been a kind of conspiracy today to tell you that
mllions of dollars are small suns of noney. And maybe at
JPMorgan Chase, where they lose six billion in a trade and
shake the world financial markets, it is. But here, thisis a
substantial authority to spend the noney, commt the resources
of the debtor. It couldn't be otherw se. How else could M.
Hatfield say these are the people driving the bus? If the
people driving the bus are not insiders, than who are?

It is clear beyond, | think, any cavil that general
managers, the VPs that we've identified, the chief information
officer, the man who is a nenber of the board of directors, the
peopl e who were involved in the design of the conpensation
programitself, those are insiders, and for that reason this
program shoul d not be permtted to go forward as to either the
CERP or, as I'll explain in a nmoment, the AIP. But on this
I ssue, where the debtor has the burden of proof and there isn't
a word in the record about what the actual function of any
specific enployee is, the debtor prom sed you wi ne and brought
you | enons.

Now, is the AIP a retentive programor is it a true
incentive? Let's begin with what it does. Like the retention
program it nakes three paynents over tine. Like the retention
program they're spaced throughout the case. And l|ike the
retention program you can't get themunless you stay put |ong

enough to hit the trigger gate. So it looks like a retention
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program

But -- the debtor says -- we have these high and
aggressive hurdles. Very high. These are stretch goals.

Except that for twenty-five percent of the bonus, no wtness
has testified that they even know what the personal goals are
or that they can be characterized as aggressive. So there's
zero testinmony in the record on that.

And whose burden of proof is this again? Is it ny
burden of proof to go out and find the personal goals for these
hundreds of people? No. It was the debtors' burden of proof
to show you that that was an aggressive goal. And M. Hatfield
admtted on the stand he can't say that they are. So there's
no evidence in the record on that.

Now, as to the other two main netrics there, |
characterize themas ginmmes, and they are. And | will explain

why, and no one can dispute this. These goals are either not

going to be achieved at all, or they're going to be achieved
totally. It's an either/or proposition, |like two sides of a
coin. And how do we know this? Well, because if the union

enpl oyees do not give these concessions, as M. Hatfield
forthrightly admtted, Patriot is kaput. There won't be
payments to anybody. And so sixty percent of that netric is
gone, gone, gone.

Did | threaten to strike? | don't think you heard

those words fromny nouth, Your Honor. [I'Il tell you why. I
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don't get a vote on that proposition, and, in fact, wth the
exception of, perhaps, sone of the people sitting in the back
of the courtroomtoday, nobody here gets a vote on that
proposition. Nobody at the debtor does; nobody at the
commttee does. And with all due respect, Your Honor, you
don't.

This is a denocratic organization. It is a fiercely
mlitant union, and it is denocratic right toits core, and it
Is required by federal law that it be run as a denocracy, and
it is. Wen the day cones that Patriot nmakes its final offer
to the enpl oyees, they will vote whether to accept it or reject
it, and nobody but them-- and | mean nobody but them-- will
make that determ nation.

If they decide to give 150 mllion dollars to Patriot,
there isn't any question, no serious question, that those
netrics are going to be achieved just |like a threshing machine,
and what's literally happening is those enpl oyees will be
voting to take noney out of their own pockets and handing it
over to managers.

So, a gimMme? You bet it's a gimme. An enormity? You
bet it's an enormty. | cannot speak for them They wll
deci de, when the day comes, whether to make that transfer
payment or not, but if they do, there isn't any question the
nmetrics will be met, and if they don't, there's no question

that they can't be net.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

198




Case 12-51502 Doc 3317 Filed 03/19/13 Entered 03/19/13 14:56:04 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT " Gonl® UHPERATI ON. ET AL

What the debtor has done is to set up that old
bankruptcy two-step. First the nmanagers give thensel ves
bonuses, and then they bal ance the budget on the backs of the
workers, just like | said in the opening. So | did bring you
the wine, and the debtor brought you the |enons.

Now, | want to pause for a nonent and shed sone tears
for the sacrifices nmade by nmanagenent for that poor
adm ni strative assistant who has to set up |luncheons wth
bankers that M. Hatfield told us about, for all the people who
are losing two and a half percent and getting forty-five
percent back. That's sacrifice. No one is offering the people
in the back of this courtrooma forty-two and a hal f percent
bonus. Nobody is offering themthis kind of sacrifice. The
kind of sacrifice they're looking at is called poverty. It
means not having even the nedian inconme in the United States,
the average income in the United States, having something tens
of thousands of dollars |less than that, |osing their pension,
| osing their healthcare, and for the retirees, looking into the
abyss. That is sacrifice. Taking a two and a half percent
wage cut and getting an el even percent wage increase or a
forty-five percent wage increase is not sacrifice.

| prom sed you that there would be a | ack of
diligence. Well, did you hear anyone -- anyone who testified
that they've studied the attrition at this conpany? Did you

hear anyone say that they have checked whether or not ot her
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peopl e, these nanagers, have job opportunities at other
conpanies or are likely to | eave or that anybody knows t hat
anybody who actually woul d have changed their mnd if noney had
been throwmn at their feet? No such person testified to that
today. This is all pure speculation that there is sone type of
bankruptcy magi c that giving people huge bonuses keeps them
around.

M. Bubnovi ch gave away the ganme. | asked himdid you
|l ook to see if Patriot's programconpares w th prograns that
haven't been approved by courts? No. Nobody's bothered to
| ook at that. Nobody's bothered to | ook and see what prograns
have succeeded and what prograns have failed and how this
program conpares to them | couldn't inagine, Your Honor, what
woul d be less diligence than this?

I could i magi ne soneone bringing a programto the
Court that tells the judge oh, here are the job functions of
t hese people and here's why they're not insiders. But that
wasn't done. O bringing to the Court a programthat has
targets that don't depend on one event in the case, that is
whet her the 1113 or 1114 notion succeeds. But that's not the
case. O bringing to you a programthat was deeply researched,
that has exanpl es that show this type of incentive has kept
this particular type of enployee in place. But that wasn't
done.

So once again, Your Honor, | wish |l could say that the
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debtor prom sed you wi ne and brought you | enons, but this tine
t hey brought you nothing. |If this programcan be achieved on
the statenent, nothing nore, than that managenent shoul dn't be
a slave to the data and that they can pick anything that's
either inside the paraneters or outside the paraneters, which
rai ses the question, Your Honor, why do we have paraneters if
you don't even have to be inside then? |If this program can
pass, what programw || fail?

There has been practically no proof brought to bear on
this question that is relevant to whether or not this program
I's covered under 503(c)(1) or 503(c)(3). Because there is no
proof that these are not insiders -- and they apparently are,
they presunptively are, because they are officers or people in
control of significant parts of the debtors' operations,
virtually all of them-- the standards in 503(c)(1) conmand
that these people can get the bonuses if, and only if, they
show up in court with a job offer in hand. That wasn't done.
That part of the program nmust be deni ed.

Wth respect to the AIP, |'ve already addressed that
it"s obviously a retention programrather than an incentive
program And there is the barest of evidence -- | nean, hardly
anyt hing other than just the normal tendency that people wll
stick around for noney -- that suggests that the retention
programactually would fulfill its function. But even there,

t he evidence produced by the debtor is actually significantly
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contrary to that conclusion. The people who talked to M.
Hatfield told himthere wasn't any anount of noney that woul d
have kept themto stay, because they're afraid that Patri ot
w |l collapse. Wuat is the justification, then, for taking the
noney out of ny nmenbers' pockets and handing it over to people
maki ng 340,000 dollars a year or 236,000 dollars a year or sone
ot her great sum of noney? There is no such justification.

Now, Your Honor, | just have a couple of other things.
M. Mayer told you sonmething I think you probably already knew,
that unless there is a vice president of coal sales probably
coal sales will suffer, and unless there are other people in
charge of the various functions of Patriot -- yes, right, the
debtor has to have enployees to do its business. And I have
anot her shocking revelation. Coal doesn't |eap out of the
ground by itself. It takes mners. Wy, alone, anongst the
debtors' constituency, is the presunption that mners will bend
their knee and suffer, take |less, and do the sanme or nore but
that everybody else will do nothing unless they get nore? This

is class warfare on stilts, and the stilts are not very tall.

Now, one last thing, Your Honor. | never said that
fairness and equity ought to rule your decision. | said that
the programwas unfair, and it is. | said that if you do this,

you are setting up a catastrophic collision between the workers
and managenent, and that is ny guess. But as | said before,

they, and only they, knowif they will vote whether to w thhold
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their labor fromthis conpany, and the future hangs upon that
as it does upon a nail.

But at the end of the day, Your Honor, this is the

same old wine. Managenent lines its pockets. It takes the
nmoney off the back of the worker. 1t's the oldest story in
mning. It's the reason why these workers have chosen a strong

uni on and have bargai ned hard and have achi eved what they have
achi eved. Over decades they've taken | ess nmoney on the check
so that they would have nore noney for pension and health and
wel fare and for the care of the old and retired mners, who are
si ck.

These things are now being used as weapons agai nst
them Sheep, Your Honor, sonetines devour nen, as Thonmas More
told us. As if you'll pardon ne to mx the nmetaphor, | wll
tell you at |least once nore in this case that the hamer has
not yet been made that can break an anvil. As George O well
rem nded us, it is always the reverse, and so the various
creditors and others who attended this proceeding today and are
currently enjoying the prospect of how these concessions wl |
be hamered out of workers nmay get a surpri se.

Thank you, Your Honor.

THE COURT: Thank you. Ms. Hillyer?

MS. H LLYER  Your Honor, the funds fully support M.
Perillo' s statenents, and | have nothing further to add to his

cl osi ng.
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THE COURT: Al right. Thank you.

MR KAM NETZKY: Your Honor, do you have tinme for
three points, or have you conpletely had it and you're going to
shoot nme? Here we're in the Wst and there m ght be a gun
behi nd you.

THE COURT: No, | promse | won't shoot you. Briefly.
You got about --

MR KAM NETZKY: That's about it.

THE COURT: -- two m nutes.

MR KAM NETZKY: Okay. Just | want to clarify
something that M. Perillo said that's just factually false.
The forecasts at issue with respect to the financial metrics
assunme 1113 relief will be achieved by April of this year. So
it's not |like the 1113s woul d be increnental to the forecast.
They' re al ready baked in.

Again, | just want to, kind of, maybe state the
obvi ous. W have two objectors here. How many law firns -- |
think there's four law firns on the other side, right? Can't
count how many different |awyers have showed up to the various
depositions. They couldn't find one witness, not a single
expert witness, which | think is a first in the history of any
litigation, that would do a benchmarking study that woul d show
that our benchmarking study wasn't one hundred percent correct.
They couldn't find any witness to conpare our plans to other

Chapter 11 plans. Wwere is their witness? They tried to put
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sonmeone up that had absolutely no experience in bankruptcy
retention and incentive plans, and Your Honor excluded their
t esti nony.

Tal ki ng about | enmon juice or no | enon juice or
what ever soft drink Your Honor wants to indulge, there's
nothing there. Were's the beef? They have absolutely no
evidence. Al our evidence is a hundred percent
uncont roverted.

They then start tal king about insiders. You heard
testinmony fromM. Hatfield that he | ooked at the criteria set
out in the case |aw and none of these people qualified.

Period. That's unrebutted at all.

And, again, | don't think I have to respond to the
| ast ten m nutes of M. Perillo' s argunment, which is exactly
the closing argument for 1113 and 1114 litigation, which,
again, is not for today.

Thank you, Your Honor.

THE COURT: Thank you

All right. Thank you all for appearing here today. |
have been inpressed of the urgency of the nature of this
matter, and | will take that into consideration, but |I'm going
to take the matter under submssion, and I will rule as quickly
as possible.

All right. |Is there any other request, then, this

af t ernoon, on behalf of the debtors?
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MR KAM NETZKY: No, Your Honor. Thank you.

THE COURT: Al right. Thank you. Any other requests
on behalf of the union or the funds?

MR. PERILLO | have one, Your Honor, but it doesn't
relate to today's notion

THE COURT:  Ckay.

MR PERILLO | understand that we're going to have a
conference either tonight or tonorrow.

THE COURT: Not tonight. | can assure you that.

MR PERILLO Wuld you kindly tell us when we should
r eappear ?

THE COURT: The conference, | was under the
i npression, will be tonmorrow at the end of the docket that's
set for tonmorrow. That was --

MR PERILLO | thought the hearing for tonorrow
cancel | ed, however.

UNI DENTI FI ED SPEAKER:  Yes.

THE COURT: |Is everything off the docket? | thought
there was sonmething left.

MR. KAM NETZKY: | think at nost it'll be a very short
docket .

MR. HUEBNER: Yes. Your Honor, let me junp in, if |
may, just to help. This is Marshall Huebner of Davis Pol k here
by remote. There is one energency notion that was filed by

Arch on Friday.
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THE COURT: That is correct. R ght.

MR HUEBNER: And | amnot quite sure what the current
status on that notion is.

THE COURT: Ch.

MR HUEBNER: | think fromthe debtors' perspective,

t he good news, we prom sed you early on that our MD)is to
cancel every omibus hearing we possibly could by settling
everything with everyone, and it does | ook fromwhere we sit
this evening that with the possible exception of Arch's
enmergency notion that arrived rather by surprise on Friday, the
matters that the debtors have currently schedul ed or conti nued
to tomorrow s hearing have all been resolved, so | think that
this probably could be taken up at the open of business
tonorrow to allow the various parties to nake their exits as to
this woul d be convenient for the Court.

THE COURT: Al right. M. Huebner, M. Hall, who has
filed that emergency notion, happens to be here in the
courtroomand is at the podium M. Hall?

MR, HALL: Thank you, Judge. Yes. Just to confirm
that we have schedul ed an energency hearing for tomorrow at 10
a.m, and, as | understand it, that is set for hearing, and so
we intend to present our notion at that tine.

THE COURT: That is ny understanding. Your notion to
expedite the hearing is on, and we'll take that up, and then

based on that we'll take up the actual notion.
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MR HALL: Correct. Thank you, Your Honor.
THE COURT: Al right.
MR KAM NETZKY: (Okay. Just so it's clear just for

everyone here. So we're going to do the docket first and then

have the neeting with Your Honor in chanbers. |s that correct?

THE COURT: Yes. Yes. M. Hall, you don't anticipate

that the hearing is going to be | engthy tonorrow?

MR. HALL: No. No. There's --

THE COURT:  Ckay.

MR. HALL: -- no evidence and --

THE COURT: Al right. That's what | assuned; it
woul d be argunent.

MR HALL: Correct.

THE COURT: So, yes. So we'll take up -- then we'll
take up the conference at the end. So cone at 10 o' clock, M.
Perillo, tonorrow

MR. HUEBNER: Thank you, Your Honor.

THE COURT: And shortly thereafter we should be able
to discuss the other matters then

MR, KAM NETZKY: Thank you, Your Honor. That shoul d
do it for today, and we appreciate your indul gence.

THE COURT: Al right. No problem Are there any
ot her requests by any other parties present in the courtroon®
And are there any requests by any other parties on the phone?

All right. Then hearing none, we'll be on recess until
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tonorrow norning. | have a matter at 9 o'clock before |

you al |

at 10. Thank you.

see

(Wher eupon these proceedi ngs were concluded at 6:06 PM
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Case 12-51502 Doc 3317-1 Filed 03/19/13 Entered 03/19/13 14:56:04 Notice of
Transcript BK Pglofl

UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on March 18, 2013 was filed on March 19, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: March 26, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:April 9, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: April 19,
2013.

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: June 17, 2013, unless extended by court order. However, during thi
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services,
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 3/19/13

Copies Mailed To:
Brian C. Walsh, Bryan Cave LLP, 211 N. Broadway, Suite 3600, St. Louis, MO 63102
Rev. 12/10
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