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2|| UNI TED STATES BANKRUPTCY COURT
3 || EASTERN DI STRI CT OF M SSCURI
5/ In the Matter of:
6| PATRI OT COAL CORPORATI ON, et al ., Case No.
7 Debt or s. 12- 51502
9| ROBIN LAND COWPANY, LLC, Plaintiffs,
10 - against - Adv. Proc. No.
11| STB VENTURES, INC., Defendants. 12- 04355
13 || PATRI OT COAL CORPORATION, Plaintiffs,
14 - against - Adv. Proc. No.
15| PEABODY HOLDI NG COMPANY, LLC, Defendants. 13- 04067
17 United States Bankruptcy Court
18 111 South 10th Street
19 4t h Fl oor
20 St. Louis, Mssouri
21 April 23, 2013
22 10: 22 AM
23]l BEF ORE
24 || HON. KATHY A. SURRATT- STATES
25| U. S. BANKRUPTCY JUDGE
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Motion for Order (a) Directing Debtors To File and Serve a
Response to Qbjection Filed by Creditor Payne-Gallatin Conmpany
(Smot ki n, Howard) (3419)

Motion for an Order Authorizing the Mdification and
Term nation of certain Non-Vested Benefits for Non-Uni on

Retiree Benefit Participants by Debtor (3503)

Pre-Hearing Conference - Mdtion to Reject Collective Bargaining
Agreenents and to Modify Retiree Benefits Pursuant to 11 U S. C
1113, 1114 of the Bankruptcy Code Filed by Debtor (3214)

Pre-Trial Conference (Adv. Proc. 13-04067)

Motion for 2004 Exam nation of Peabody Energy Corp by Debtor
and Creditors' Committee (3494)

Motion for Judgnment on Pl eadi ngs, Mtion to D sm ss Defendants
Counterclainms by Plaintiff Robin Land Conpany (36) (Adv. Proc.
12- 04355)

Motion (1) Under Bankruptcy Code Section 365(D)(3) to Conpel
Robi n Land
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Suppl enmental Application to Enploy Ernst & Young LLP as

| ndependent Auditor and Second Suppl enental Application for
Authority to Expand the Scope of Enploynent and Retention Nunc
Pro Tunc by Debtor (3501)

Corrected Motion of Certain Interested Sharehol ders for Entry
of an Oder Directing the Appointnent of an Oficial Committee
of Equity Security Hol ders Pursuant to Bankruptcy Code
1102(a)(2) filed by Mchael Robert Carney on behalf of Certain
I nt erested Sharehol ders (417)

Adv. Proc. 12-04355 Called on Pages 3 and 4 of the hearing

docket .

Pre-Trial - Called on Page 3 of the hearing docket. (Adv. Proc.
13- 04067)

Transcri bed by: Dena Page

eScri bers, LLC

700 West 192nd Street, Suite #607
New Yor k, NY 10040

(973) 406- 2250
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1
2| APPEARANCES:
3| DAVIS POLK & WARDWELL LLP
4 Attorneys for Debtors and Debtors-in-Possession
5 450 Lexi ngton Avenue
6 New Yor k, NY 10017
7
8| BY: MARSHALL HUEBNER, ESQ
9 LARA SAMET, ESQ.
10 ELLI OTT MOSKOW TZ, ESQ.
11 M CHAEL J. RUSSANO, ESQ
12 BRI AN RESNI CK, ESQ
13
14
15| DAVIS POLK & WARDVELL LLP
16 Attorneys for Robin Land Conpany
17 450 Lexi ngton Avenue
18 New Yor k, NY 10017
19
20| BY: JONATHAN D. MARTI N, ESQ
21
22
23
24
25
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2 || KRAMER LEVI N NAFTALI S & FRANKEL LLP
3 Attorneys for Oficial Creditors' Conmittee
4 1177 Avenue of the Anericas
5 New Yor k, NY 10036
6
7| BY: P. BRADLEY O NEI LL, ESQ
8 THOVAS MOERS MAYER, ESQ
9
10
11| CARMODY NMACDONALD P. C
12 Attorneys for Oficial Ceditors' Committee
13 120 South Central Avenue
14 Suite 1800
15 St. Louis, MO 63105
16
17| BY: GREGORY D. WLLARD, ESQ
18 ANCELA L. SCHI SLER, ESQ
19
20
21
22
23
24
25
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UNI TED STATES DEPARTMENT OF JUSTI CE

BY:

Ofice of the United States Trustee
111 South 10th Street

Suite 6.353

St Louis, MO 63102

LEONORA S. LONG ESQ.

ARMSTRONG TEASDALE LLP

BY:

JONES

BY:

Attorneys for Peabody Energy Corporation
7700 Forsyth Boul evard

Suite 1800

St. Louis, MO 63105

STEVEN N. COUSI NS, ESQ

DAY

Attorneys for Peabody Energy Corporation
77 West \Vacker

Chi cago, IL 60601

| RENE SAVANI S FI ORENTI NGS, ESQ
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1
2 || JONES DAY
3 Attorneys for Peabody Energy Corporation
4 901 Lakesi de Avenue
5 d evel and, COH 44114
6
7| BY: JOHN "JACK" M NEWWAN, JR, ESQ
8 PAULA BATT W LSQN, ESQ
9
10
11| LATHROP & GAGE LLP
12 Attorneys for Bank of Anerica, N A
13 as Pre-Petition Agent and Second CQut DI P Agent
14 7701 Forsyth Boul evard
15 Suite 500
16 Cl ayton, MO 63105
17
18| BY: LAURA TOLEDO, ESQ
19
20
21
22
23
24
25
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W LLKI E FARR & GALLAGHER LLP

BY:

HUSCH

BY:

Attorneys for Bank of America, N A
as Pre-Petition Agent and Second CQut DI P Agent
787 Seventh Avenue

New Yor k, NY 10019

ANA M ALFONSO, ESQ
MARGOT B. SCHONHOLTZ, ESQ ( TELEPHON CALLY)
PENELOPE J. JENSEN, ESQ ( TELEPHONI CALLY)

BLACKVWELL LLP

Attorneys for Gtibank N. A, First Qut D P Agent
190 Carondel et Pl aza

Suite 600

St. Louis, MO 63105

MARSHALL C. TURNER, ESQ.
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VEEI L, GOTSHAL & MANGES LLP
Attorneys for Citibank N.A, First Qut D P Agent
767 Fifth Avenue
New Yor k, NY 10153

BY: JOSEPH H  SMOLI NSKY, ESQ

THE PREVI ANT LAWFIRM S. C.
Attorneys for United Mne Wrkers of Anmerica
1555 North River Center Drive
Suite 202
M | waukee, W 53212

BY: FREDERI CK PERI LLO, ESQ.

MOONEY, GREEN, SAI NDON, MJRPHY & WELCH, P.C.
Attorneys for UMM 1974 Pension Trust 1993 Benefit Pl an
1920 L Street, N W
Suite 400
Washi ngt on, DC 20036

BY: R CHARD C. VELCH, ESQ
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10

STONE, LEYTON & GERSHVAN
Attorneys for Payne-Gallatin Conpany
7733 Forsyth Boul evard
Suite 500
St. Louis, MO 63105

BY: HOMRD S. SMOTKI N, ESQ

SPENCER FANE BRI TT & BROME LLP
Attorneys for U S. Bank, N A as Indenture Trustee
of 3.25 convertible Senior Bonds
1000 VMl nut Street
Suite 1400
Kansas City, MO 64106

BY: ERIC L. JOHNSON, ESQ.
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DORSEY & WHI TNEY LLP
Attorneys for U S. Bank, N A as Indenture Trustee
of 3.25 convertible Senior Bonds
51 West 52nd Street
New Yor k, NY 10019

BY: ERI C LOPEZ SCHNABEL, ESQ

DORSEY & WHI TNEY LLP
Attorneys for U S. Bank, N A as Indenture Trustee
of 3.25 convertible Senior Bonds
50 South Sixth Street
Suite 1500
M nneapol i s, MN 55402

BY: PATRI CK MCLAUGHLI N, ESQ.
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1
2|| ROBBINS, RUSSELL, ENGLERT, ORSECK, UNTEREI NER & SAUBER LLP
3 Attorneys for Aurelius Capital Mnagenent, LP and
4 Kni ght head Capi tal Managenent, LLC
5 1801 K Street NW
6 Suite 411L
7 Washi ngt on, DC 20006
8| BY: LAWRENCE S. ROBBI NS, ESQ
9 ALAN D. STRASSER, ESQ
10
11
12 || GOLDSTEIN & PRESSMVAN, P.C
13 Attorneys for Aurelius Capital
14 10326 A d Aive Street Road
15
16

17| BY: STEVEN GOLDSTEI'N, ESQ
18
19
20
21
22
23
24

25
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LATHROP & GAGE LLP
Attorneys for Caterpillar Financial Services Corp.
and Caterpillar G obal M ning
7701 Forsyth Boul evard
Suite 500
G ayton, MO 63105

BY: DANI EL D. DOYLE, ESQ

SUMVERS COMPTON VEELLS PC
Attorneys for Chio Valley Coal Conpany and
Chio Val l ey Transl oadi ng
8909 Ladue Road
St. Louis, MO 63124

BY: BONNIE L. CLAIR, ESQ
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MCGUI REWOODS LLP
Attorneys for Chio Valley Coal Conpany and
Chi o Vall ey Transl oadi ng
625 Liberty Avenue
23rd Fl oor
Pi tt sburgh, PA 15222

BY: LEONARD J. MARSI CO, ESQ
MARK E. FREEDLANDER, ESQ

LEWS, RICE & FINGERSH, L.C.
Attorneys for Arch Coal and Arch Coal Entities
600 Washi ngt on
Suite 2500
St. Louis, MO 63101

BY: JOHN J. HALL, ESQ.
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CLEARY GOTTLI EB STEEN & HAM LTON LLP
Attorneys for Arch Coal and Arch Coal Entities
One Liberty Plaza
New Yor k, NY 10006

BY: AVRAM E. LUFT, ESQ
JAMES CROFT, ESQ

MCKOOL SM TH, P.C.
Attorneys for Interested Sharehol ders
One Bryant Park
47t h Fl oor
New Yor k, NY 10036

BY: PETER S. GOODVAN, ESQ
M CHAEL R CARNEY, ESQ
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16

SHOOK, HARDY & BACON L. L.P.

BY:

Attorneys for STB Ventures
2555 Grand Boul evard
Kansas City, MO 64108

MARK MOEDRI TZER, ESQ.

JONES & ASSCCI ATES

BY:

Attorneys for STB Ventures
13 Kanawha Bl vd West
Charl eston, W/ 25302

JOSEPH BUNN, ESQ

MORGAN LEW S & BOCKI US, LLP

BY:

Attorneys for United M ne Wirkers of America 1974
Pensi on Trust and 1993 Benefit Trust

1701 Market Street

Phi | adel phia, PA 19103

JOHN C. GOODCHI LD, 111, ESQ
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ANDREWS KURTH
Attorneys for WI mngton Trust as
I ndenture Trustee for the 8.25 Percent Bondhol ders
450 Lexi ngton Avenue

New Yor k, NY 10017

BY: PAUL N. SILVERSTEIN, ESQ
JONATHAN I. LEVINE, ESQ

STAHL CONEN CROWALEY ADDI S LLC
Attorneys for Salaried Retiree Conmttee
55 West Monroe Street
Suite 1200
Chi cago, |IL 60603

BY: JON D. COHEN, ESQ.
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DESAI EGGVANN MASON LLC
Attorneys for Salaried Retiree Committee
7733 Forsyth Boul evard
Suite 2075
G ayton, MO 63105

BY: THOVAS H RI SKE, ESQ

STI TES HARBI SON, PLLC
Attorneys for Argonaut |nsurance
400 West Market Street
Suite 1800
Loui sville, KY 40202

BY: BRI AN MELDRUM ESQ ( TELEPHON CALLY)

THOVAS PERSI NGER PLLC
Attorneys for Payne-Gallatin Co, et al.
P. O Box 2828
Charl eston, W 25330

BY: THOVAS PERSI NGER, ESQ ( TELEPHONI CALLY)
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MCGUI REWOODS LLP
Attorneys for Alice Wight, et al.
1345 Avenue of the Anericas
Sevent h Fl oor

New Yor k, NY 10105

BY: JASON ALTER, ESQ ( TELEPHONI CALLY)
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PATRIOT CHA] EERPORATION, ET AL.
20

PROCEEDI NGS

THE CLERK: Please rise. The United States Bankruptcy
Court of the Eastern District of Mssouri is now in session.
The Honorable Kathy A Surratt-States presiding.

THE COURT: Good norning. Please be seated.

N UNI SO\ Good norning, Your Honor.

THE COURT: | apol ogize for our delay in getting
started, but | believe we have cleared up our tel ephone
conference problenms then this norning. Let ne start then
first, since there are a nunber of matters on the docket with
appearances in the courtroom please.

MR. HUEBNER  Good norni ng, Your Honor. For the
record, | am Marshall Huebner of Davis Pol k and Wardwel | LLP
here on behal f of the ninety-nine Patriot debtors.

THE COURT: (Good norni ng.

MR. HUEBNER: And there are a variety of Davis Pol k
col | eagues, Your Honor, which I'Il discuss in a nonent.
don't know if you want each of themto nmake an appearance
separately. | think we have noted their nanes on the sign-in
sheet and they can introduce thensel ves when their matters are
up.

THE COURT: Al right. That'll be fine. Thank you.

MR. WLLARD: Good norning, Your Honor. May it please
the Court, Geg WIlard and Angi e Schisler on behalf of the

of ficial unsecured creditors' conmttee, wth the exception of

eScribers, LLC | (973) 406-2250
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PATRIOT CHAL EBRPORATION, ET AL.

Ms. Schisler and I will not be appearing in matter 3494. Wth
us today also is our co-counsel, M. Tom Mayer from the Kramner
Levin firm

And I'd like to introduce to the Court for the first
time our co-counsel, M. Brad O Neill.

MR. O NEILL: Good norning, Your Honor.

THE COURT: Good norning.

MR. TURNER: Good norning, Your Honor. Marshall
Turner on behalf of Citibank as first out DIP agent. AIso in
the courtroomis Joe Snolinsky fromWil, CGotshal & Manges.

MR, SMOLI NSKY: Good norning, Your Honor.

THE COURT: Good norning.

MR. PERILLO Good norning, Your Honor. Fred Perillo
on behal f of the United M ne Wrkers of Anerica.

THE COURT: (Good norni ng.

MS. LONG Leonora Long on behalf of the United States
Trust ee.

THE COURT: Good norning.

M5. LONG Good norning, Your Honor.

M5. TOLEDO  Good norning, Your Honor. Laura Tol edo
on behal f of Bank of Anerica as the second out DI P agent.
Appearing in the courtroomwith ne today is Ana Al fonso --

THE COURT: (Good norni ng.

M5. TOLEDO -- of WIlkie Farr. And on the phone are

Mar got Schonhol t z and Penel ope Jensen.
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PATRIOT B2 EBRPORATION, ET AL.

THE COURT: Al right. Good norning.

M5. ALFONSO  Good nor ni ng.

MR. SMOTKIN.  Good norning, Your Honor. Howard
Smot ki n of Stone, Leyton & Gershman appearing on behal f of
Payne- Gl | ati n Conpany and John Pl an (ph.) Conpany.

THE COURT: Good norning.

MR. SILVERSTEIN: Good norning, Your Honor. Paul
Silverstein and Jon Levine from Andrews Kurth, counsel to
W I m ngton Trust as indenture trustee for the 8.25 percent
bonds.

THE COURT: Al right. Good norning.

MR. SILVERSTEIN. Thank you.

MR. COHEN: Good norning, Your Honor. Jon Cohen with
Stahl Cowen Crowl ey on behalf of the retiree committee --
salaried retiree conmttee.

MR RISKE: Good norning, Your Honor. Tom Riske on
behal f of the salaried retiree commttee.

THE COURT: Good norning.

MR. COUSINS: Good norning, Your Honor. Steven
Cousins of Arnmstrong Teasdal e on behal f of Peabody Energy
Corporation. | ampleased to announce that we're being joi ned
by our co-counsel of Jones Day, M. Jack Newman --

THE COURT: (Good norni ng.

MR COUSINS: -- and Ms. Paula WIson and Ms. Irene

Fiorentinos. And we're glad to be here.
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THE COURT: Al right. Good norning.
UNI DENTI FI ED SPEAKER: Good norni ng, Your Honor.
MR. JOHNSON. Good norning, Your Honor. Eric Johnson

with Spencer Fane Britt & Browne on behal f of U S. Bank
Nat i onal Associ ation as indenture trustee with respect to the

3.25 convertible senior bonds. And with ne today is |ead

Eri c Schnabel and Patrick MLaughlin with the Dorsey &

Whitney law firm

THE COURT: (Good norni ng.
I N UNl SON:  Good norni ng, Your Honor.
M5. CLAIR Good norning, Judge. Bonnie Clair for the

Ohio Valley Coal Conpany and Chio Valley Transl oadings. Wth
me this norning is Leonard Marsico of M QGuireWods, along with

Mar k Freedl ander of that firmas well.

THE COURT: (Good norni ng.
UNI DENTI FI ED SPEAKER:  Good norni ng, Judge.
MR HALL: Good norning, Your Honor. John Hall from

Lewis Rice on behalf of Arch Coal and the Arch Coal entities.
Here today are | ead counsel Avi Luft and Janes Croft of the

Cleary CGottlieb firm

THE COURT: Al right. Good norning.

UNI DENTI FI ED SPEAKER:  Good nor ni ng.

THE COURT: (Good norni ng.

MR. GOODMAN:  Good norning, Your Honor. Peter Goodnan

from McKool Smith and ny col | eague, M ke Carney, from MKool
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PATRIOT CHAL EBRPORATION, ET AL.
24

Smth on behalf of the interested sharehol ders.

THE COURT: Good norni ng.

MR. MOEDRI TZER: Good norning, Your Honor. Mark
Moedritzer of Shook, Hardy & Bacon in Kansas City on behal f of
STB Ventures. Also in the courtroomis my co-counsel, Joe Bunn
(ph.).

THE COURT: Good norning.

MR. GOODCHI LD:  Good norning, Your Honor. John
Goodchild. I'"'mwth the law firmof Mrgan Lewi s & Bocki us.
I''m here on behalf of the UMM health and retirenment funds,

i ncl udi ng the 1974 pension pl an.

THE COURT: Good norning.

MR. WELCH: Good norning, Your Honor. Richard Wl ch
with the aw firm of Money, G een, Saindon, Mirphy & Wl ch
also for the UMM health and retirenment funds.

THE COURT: (Good norni ng.

MR ROBBINS: Good norning, Your Honor. |I'mlLarry
Robbins fromthe firm of Robbins Russell in Washington DC for
t he notehol ders Aurelius and Kni ghthead. Joined by ny partner,
Al an Strasser, who will al so appear on one of the notions
today. As well as by our co-counsel fromSt. Louis, Steve
Gol dstein, who's here fromthe firmof Coldstein & Pressman.

THE COURT: (Good norni ng.

MR. ROBBINS:. Thank you, Your Honor.

UNI DENTI FI ED SPEAKER.  Good nor ni ng.
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PATRIOT CHAL EBRPORATION, ET AL.
25

THE COURT: Good norning.

MR. DOYLE: Good norning, Your Honor. Dan Doyl e,
Lat hrop & Gage for Caterpillar Financial Services Corporation,
as well as Caterpillar dobal M ning.

THE COURT: Good norni ng.

Al right. And then on the phone | have Ms. Sanet on
behal f of the debtors.

M5. SAMET: Present.

THE COURT: (kay. Good nor ni ng.

And | have Ms. Schonholtz and Ms. Jensen on behal f of
Bank of Aneri ca.

M5. SCHONHOLTZ: W are present. Good norning, Your
Honor .

THE COURT: Good norning.

| have Brian Meldrum on behal f of Argonaut |nsurance.

MR. MELDRUM |'m here, Judge. Thank you

THE COURT: Al right. Good norning.

Tom Per si nger on behal f of Payne-Gall atin.

MR. PERSI NGER:  Good norning, Your Honor. Present.

THE COURT: Good norni ng.

And Jason Alter on behalf of Alice Wight, et al.

MR. ALTER  Yes. Good norning, Your Honor.

THE COURT: Al right. And | will rem nd everyone on
the tel ephone: please keep your phone on nute except when

speaki ng.
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Al right. "Il take a few m nutes now to nmake ny
adm ni strative announcenents that | usually nake at the end,
while | have all of counsel present. | would like to first
acknow edge over 850 letters that have been received, read by
me and placed on the record as correspondence. As such letters
continue to arrive | wll continue to read them and pl ace them
on the record. | thank all of those who have taken the tinme to
address the Court and share their thoughts.

Let ne give you the future court dates for our status
hearings, will be May 21st, June 18th and July 23rd at 10 a.m
Il wll rem nd everyone, of course, appearances in court, that
all parties that have entered their appearance in this case are
wel cone to appear in person in court or request to appear by
tel ephone. And you nmake that request to appear by tel ephone
t hrough ny courtroom deputy, John How ey. Wen you are
provided with the call-in information, as noted on M. How ey's
e-mai|l you are not to share that information with anyone el se.
If it cones to ny attention that the call-in information is
bei ng shared with other parties that have not been approved and
aut hori zed to appear by tel ephone, all appearances by tel ephone
wi || be discontinued.

Al so, today we have set up overflow, since the
courtroomis quite full, dowm in Courtroom5 South. W have
video and audio feed, so |l will remnd all the attorneys that

you need to be at the podi um when speaking so you can be seen
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and heard down in the overflowroom It is ny understanding
that we do have sone people there who are interested in the
heari ng.

Al right. Then we will take up the docket in the
order that it appears. The first notion is authorization to
assunme or reject unexpired leases. It is ny understandi ng that
that notion has been adjourned to May 21st?

MR, HUEBNER  Yes, Your Honor.

THE COURT: Al right.

MR HUEBNER. For the record, Marshall Huebner. And
that is correct.

THE COURT: Al right. Thank you.

Then next is the notion of Payne-Gallatin Conpany
directing a response and scheduling a nediation. M. Snotkin?

MR. SMOTKIN.  Good norning, Your Honor

THE COURT: (Good norni ng.

MR. SMOTKIN. We've been conversing with the debtor on
that. |In particular we've been talking to Jonathan Martin
And essentially, Your Honor, at this point we're going to
wi t hdraw t he request for nediation. W couldn't get any
traction on that so we're going to --

THE COURT: That was --

MR SMOTKIN. -- withdraw that request.

THE COURT: That was ny reading. It sounded |ike the

debtors weren't interested in nediation, and nmedi ati on only
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works if both parties are interested.

MR. SMOTKIN: Correct.

THE COURT: So at this point then are we going to set
up a briefing schedule to brief the issues?

MR SMOTKIN:.  Your Honor, the way we have it currently
set up, by agreenment we woul d propose to have the Court hear
the legal issue on May 21st. W essentially divided this into
two issues. One is the legal issue under the terns of the
| ease. And then the next, depending on what the Court
determnes with respect to the legal issue, at a later date we
woul d schedul e a danage hearing if the Court decides in Payne-
Gllatin's favor. |If the Court does not decide in Payne-

Gl latin's favor then there would not be a need for a damage
hearing at that point. W've submtted --

THE COURT: Do we think it has to be bifurcate --
guess the way | read it was that, yes, | would | ook at the
| egal issue, but then that would directly flowinto how we're
going to do it. Because the issue is the calculations of the
amounts that are due, correct?

MR. SMOTKIN:  Your Honor, yes. There are essentially
two issues. One is the interpretation of the | ease and whet her
t he anobunts are due, what -- essentially what's the definition
of gross sales. CQur position is the debtor's been deducting
certain transportation costs fromgross sales on which we are

properly due a royalty. So we believe those anounts that have
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been deducted shoul d be added back and we should receive a
royalty on the gross sal es price.

I n our discussions with the debtor, trying to be
efficient with the Court's time and the debtor's tine, the
debt or proposed that we break it up into two issues so that the
Court doesn't have to hear the damage issue if the Court would
deci de agai nst Payne-Gallatin on the first issue. Wich we
don't believe will be the case, but certainly we can understand
the position and we are trying to be as frugal as possible with
respect to resources for all parties concerned, Your Honor.

THE COURT: Al right. So there's sone agreenent then
on what the briefing schedule will be for that?

MR. SMOTKIN:  Yes, Your Honor. W submtted a
proposed scheduling order to the debtors. W did that
yesterday. They're reviewing it. W expect to receive coment
shortly. W look forward to receiving those conrents.

Essentially, we also expect to provide themwith a
post stipulation of fact on the narrow factual issues that the
Court needs to know about it in order to decide the |egal issue
and then in connection with that, we're going to -- if issues
cone up during the course of our discussions and scheduling, |
woul d expect that perhaps we may be calling the Court for sone
gui dance on certain issues if we can't negotiate or resolve
them w t hout the Court's invol venent.

THE COURT: Al right. And then | assune it is a
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fairly quick briefing schedule then if we're going to take this
matter up then on May 21st then for sone brief oral argunent;
is what we anticipate?

MR. SMOTKIN:  Yes, Your Honor. | would anticipate
that we would submit the brief probably five days before the
hearing if that's -- if the Court --

THE COURT: W need a little bit of time to | ook at

MR. SMOTKIN. Well, certainly, Your Honor, | nean,
that's -- obviously we're doing a scheduling order to -- that
we can agree on and then, of course -- it's always up to the
Court to decide whether those tine franes are appropriate or
whet her we're cutting it too close.

THE COURT: Al right. So you're anticipating
simul t aneous briefing -- briefs or --

MR, SMOTKIN:  Yes, Your Honor

THE COURT: (Okay. Sinultaneous. Yeah, if y'all could
back those dates up just a teeny tiny bit to give us enough
tinme to make sure that we can review the nmatter

MR. SMOTKIN: Certainly, Your Honor. \What woul d be
the Court's pleasure for briefing on the issue?

THE COURT: Ms. Magnus (ph.), what woul d be our --

MR. MARTIN.  Your Honor, could | have just a mnute
because there may be some confusion?

THE COURT: Certainly.
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MR MARTIN  For the record, Jonathan Martin from
Davis Polk, for the debtors. W just received the proposed
schedul i ng order yesterday.

THE COURT: Yeah.

MR MARTIN So there may have been a m si npression
that there is agreenent on the proposed scheduling order.

THE COURT: No, | think M. Snotkin indicated --

MR. MARTIN. | -- okay. | just wanted to --

THE COURT: -- you all had gotten it and were
reviewing it, but there was no agreenent and there m ght be

sone changes.

31

MR. MARTIN. Thank you, Your Honor. And the one thing

that | do think we woul d disagree on is the simnultaneous
briefing because they are asking for a do-over on their
obj ection; and the way this should work that they file their
objection and we reply. W're happy to do it on a quick
schedul e as they request, but that's the way it shoul d proceed.
MR. SMOTKIN:  Your Honor, we only have five m nutes.
I"'mnot sure what M. Martin nmeans by a do-over. The
objection's still pending. It's out there, we filed it and we
objected to the cure anount on the basis of this issue. So
it's been -- it's an issue that's teed up. The Court hasn't
heard it before.
THE COURT: Correct. For |ooking for a response and

t he menorandumin support of your objection and their response,
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that -- | don't care if it's sinultaneous or if it's, you know,
one one day and then we got the next one seven days |ater or
what ever .

| can either -- | can pick sone dates for you now or,
M. Snotkin, do you want to spend some nore tine seeing if you
all can agree to sone dates?

MR. SMOTKIN:  Your Honor, |'mhappy to talk to
M. Martin and see if we can get that resolved and then contact
the Court if there's an issue and certainly will contact the
Court to advise themof the dates that we agreed to and see if
that neets with the Court's approval.

THE COURT: Al right. Al right, then |l wll mark
that matter then as -- well, the notion directly the debtors to
file a response; you're wthdrawi ng part of the notion,

M. Snotkin, or the whole notion?

MR SMOTKIN: Part of the nption, Your Honor, with
respect to mediation.

THE COURT: Wthdrawi ng the part regardi ng nedi ati on
and then I'Il look for an agreed order, then, as far as a
response and the briefing and a consensual briefing schedul e
then by the parties?

MR SMOTKIN:  Yes, Your Honor.

THE COURT: Al right. Thank you.

MR. SMOTKIN.  Thank you.

THE COURT: Al right. Then next is the notion for

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHAL EBRPORATION, ET AL.
33

order authorizing nodification and term nation of certain
nonvested benefits for nonunion retiree benefits participants.
It's ny understanding that matter is close to settlenent and
it's going to be continued?

MR RESNI CK: Actually, Your Honor -- good norning.
This is Brian Resnick of Davis Polk on behal f of the debtors.

THE COURT: Good norning.

MR. RESNICK: The matter is actually fully settled I'm
pl eased to report.

THE COURT: Al right.

MR RESNICK: And we have an agreed upon order with --
It's agreed upon with the retiree conmttee and we' ve been
working with the creditors' commttee and they don't object to
It and no other party has filed an objection. |'mhappy to
descri be the settlenment very briefly for, Your Honor, if you'd
l'i ke, and then | can hand up the order, we can e-mail it to
chanbers.

THE COURT: Al right. Briefly.

MR RESNICK: Sure. So the settlenent, their --
guess |I'd view it as five material terns.

First, the debtors have agreed to continue to provide
benefits through July 31st, after which tinme the retirees wll
be eligible to purchase a continuation of benefits in
accordance w th COBRA.

Second, the retiree commttee will establish a VEBA on
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behal f of the retirees, and the debtors will initially fund the
VEBA with 250,000 dol I ars of cash.

Point three is that upon the effective date of
reorgani zation the debtors would fund the VEBA with 3.75
mllion dollars of equity, basically shares of reorganized
Patri ot.

And point four is that the debtors will continue to
provide |ife insurance up to a 30,000-dollar cap and w |
negotiate with the retiree representative to possibly replace
t hose benefits with other benefits so long as they're
economi cally neutral or nore favorable to the debtors.

And | astly, because this has been a | ot of work for
M. Cohen, we've agreed to increase the expense rei nbursenent
cap by 50,000 dollars to 300,000 dollars. And, Your Honor, we
believe this proposed order will facilitate a snmooth transition
for the retirees.

| should note that only the debtors that are currently
obl i gated under these benefit plans are obligated under the
order going forward, and the settlenent saves the debtors
approximately 26.9 mllion dollars of cash over the next five
years and we believe that the sacrifices that the retirees are
making is fair and appropriate in light of the sacrifices that
we are asking of the union retirees.

So that is the settlenent and | just wanted to thank

Jon Cohen for working productively and expeditiously and
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resolving this matter and the seven nenbers of the retiree
commttee for their dedicated service.

THE COURT: Al right. Thank you

MR RESNICK: Wuld you like ne to hand up a copy of
t he order, Your Honor?

THE COURT: You may. Thank you. All right. Then
we' Il have that order entered as soon as possible.

MR. RESNI CK: Thank you, Your Honor.

THE COURT: Thank you. Al right. Then next on the
docket is the pre-trial conference on the 1113, 1114 notion and
the pre-trial in the adversary Patriot Coal v. Peabody
Hol di ngs.

Good nmorning, M. Mskowtz. | believe |I've seen a
stipul ati on has been entered and we are ready to go on April
the 29th. Today | will informall the parties, other than the
debtors, the UMM, and the funds that tine will be kept
pursuant to the order that was entered for opening and cl osing
statenments. There's a lot of material to be covered. All
right.

M. Mskowtz, are there any concerns or requests then
this norning on behalf of the debtors?

MR MOSKOW TZ: Good norning, Your Honor. For the
record Elliot Moskowitz of the law firm of Davis Polk,
representing the debtors.

| don't think so, Your Honor. | think that a | ot of
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paper is certainly comng into the Court, as | amsure you are
wel | aware.

THE COURT: Yes, it is.

MR MOSKOW TZ: And nore is comng this afternoon, but
despite that, | think the parties have coordinated well wth
one another. Discovery is essentially conplete. Fourteen fact
and expert w tness depositions have occurred. Docunent
di scovery i s conpl ete.

As of this afternoon briefing will be conplete. So I
think with respect to the 1113, 1114 proceedings, things are
quite on track and the parties are coordinating well wth
respect to the hearing on Monday that is scheduled to begin
Monday nor ni ng.

Wth respect to the Peabody adversary proceeding, as |
t hi nk Your Honor is aware, it's not only a notion for summary
judgnment that the debtors have filed, but Peabody has al so
filed a notion to dismss. Those two matters are on the
Identical track and will be argued at the sanme tine. Briefing
for that wll be conpleted on April 26th, so very shortly.

And | guess the one question that we have for Your
Honor is, right now those matters have been set for a hearing
and for oral argument as the first itemto occur on the norning
of April 29th, the week of the 1113, 1114 hearing, and the
parties are content to have that occur at that time, but if

Your Honor had a different view as to when that shoul d occur
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over the course of the week, that would be fine as well. |
just think we wanted to get sone sense of when that argunent
wi || occur for counsel travel schedules and such.

Again, fromthe debtor's perspective it would be fine
and appropriate for that matter to be heard first, as long as

it's heard that week.

THE COURT: Al right. | have to be honest with you,
M. Mskowtz; | haven't quite gotten to what the schedule wl|
be next week in preparing for today, but -- yes?

MR NEWVAN:  Your Honor, good norning.

THE COURT: Mor ni ng.

MR. NEWVAN. Jack Newran from Jones Day on behal f of
Peabody and we're the defendants in that action, and | just
wanted to be up here to listen to what the Court had to say
about scheduling. | would ask that if the Court is not going
to hear it on Monday norning, that it not hear it on Thursday,
just for scheduling purposes.

THE COURT: Certainly.

MR. NEWWAN. But if -- it would be very helpful if we
knew t oday when it was going to be because while M. Mskow tz
has to be here anyway, that would be the sole matter on which
we woul d be appeari ng.

THE COURT: Al right. Let ne confer with ny | aw
clerk when | take the first break and then I'Il let you know,

about mddle of the day then, what tinme we'll take that matter
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up during the week.

MR. NEWVMAN:. Thank you, Your Honor.

THE COURT: Al right. Thank you.

MR MOSKOW TZ: Thank you, Your Honor. |'ll just
| eave you with a reconmendation respectively with respect to
t hat issue.

THE COURT: Certainly.

MR. MOSKOW TZ: And again, no strong views on this.

It may make sense just to do it first --

THE COURT: Sure.

MR MOSKOW TZ: -- and not have it disrupt the week or
be at the end of the week because | suspect the parties wll
have to be fairly ninble over the course of the week with
respect to scheduling, so it may just nake sense to --

THE COURT:  Sure.

MR MOSKOW TZ: -- not have that hanging out there and

we can just dispense with it inmediately, but no strong views,
Your Honor.

THE COURT: R ght, certainly. That's fine. Just, |
hadn't actual ly thought about it.

MR MOSKOW TZ: Understood and appreciate it.

THE COURT: Al right. Thank you.

MR MOSKOW TZ: So unl ess Your Honor has any further
guestions, we have nothing further wwth respect to the pre-

trial conferences.
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THE COURT: No, nothing el se.
M. Perillo, anything on behalf of the UMM?
MR PERILLO Good norning, Your Honor. I'ma little
bit deaf today because ny eyes popped on the plane. |'mnot if

| heard M. Moskowitz correctly, but there is one nore
deposition outstanding which is an anendnent to the agreed-upon
procedures previously given to you and the parties are
negotiating tonorrow and the next day in hopes of achieving a
resolution. Those are the only anendnents | would offer.

Gt herwi se | concur with counsel

THE COURT: Al right. Thank you

Any concerns fromthe UMM funds, M. Goodchil d?

MR. GOODCHI LD: Thank you, Your Honor. John Goodchild
on behal f of the funds. W concur wth statenents from
counsel .

THE COURT: Al right. Thank you. All right. Then
if there are no other issues, we will be ready to go then on
Monday the 29th. Thank you. All right.

Next is the notion for the 2004 exam nation of
Peabody. | have read the notion. | have read Peabody's
obj ection, the debtor's reply that was filed on Sunday, and |I'm
very famliar with both the argunents presented and the three
remai ning i ssues of which there is an inpasse because it
appears that Peabody w Il include paper and el ectronic

docunents fromfiles concerning the agreed fourteen persons and
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the additional nine identified persons fromJanuary 1, 2005
t hrough May 1, 2008.

So it appears to me that what remains is the issue
concer ni ng how many backup tapes will be restored, whether a
cust odi an- based search is sufficient, and the inclusion of the
UMM in the 2004 examin light of a litigation agai nst Peabody
in Wst Virginia. First I'll ask the debtors or the conmttees
or both in ten mnutes or less to let me know if there's been

any progress over the weekend and where we are on this.

MR RUSSANO  Your Honor, M chael -- good norning
M chael Russano on behal f of the debtors from Davis Polk. 1In
ternms of progress, Your Honor, no, | think you've -- I'll have

M. ONeill speak to the confidentiality issue, but wth
respect to the backup tape issue and the non-e-nmail electronic
docunment issue, | think we remain where we were | ast week once
the notions were filed.

M. ONeill, if you want to --

MR. O NEILL: Your Honor, there actually were sone
di scussi ons over the course of the weekend and the parties
tried to work things out and although | don't think we're there
on any of the issues yet, | can report to you sone progress on
the confidentiality issue. Wereas previously the commttee
had sought to sinply exclude any union representatives or
enpl oyees who were involved in the West Virginia litigation,

upon reflection it is agreed to limt the nunber of people who
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woul d be able to view confidential information to sinply

M. Perillo, its outside counsel in this matter and

M. Crandall, who is its general counsel. So two people.

M. Crandall, as Your Honor will recall, was involved in the
West Virginia proceeding but he is commtted to renove hinsel f
fromthose proceedings and to take no further part in them and
not to share any information he mght receive here with anyone
whose involved in those proceedings. Thank you, Your Honor.

THE COURT: Al right. Al right. Al right. Then
why don't | start -- since | know what the argunents are, |et
me start with Peabody's response and their argunent and then
"Il take up the debtors and then I'lI|l see if the UMM has any
brief coments.

MR. NEWVAN:  Sure, Your Honor.

MR COUSINS: Your Honor, Steven Cousins. M. Jack
Newran wi || be arguing on behal f of Peabody Energy Conpany.

THE COURT: Al right. M. Newman.

MR. NEWVMAN:. Good norning, again, Your Honor.

THE COURT: Good norning.

MR. NEWMAN.  Your Honor, Peabody is not here to
contest that there would be 2004 discovery. You've seen that
fromour subm ssion. W've also nade a, | would say, huge --
certainly a generous proposal here that by our estimate and it
al ways costs nore than you ever think, but by our estimate our

own proposal is already at a quarter of a mllion dollar cost
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just through the initial review, and we're going to bear that
cost, Your Honor.

The debtors have no docunents fromus yet because
there is the problemthat has devel oped over the
confidentiality order. W' ve been prepared to produce at | east
some docunents for quite sone tinme but because of the absence
of a confidentiality order, we have not done that, and yet
despite not having received anything fromus, they' re saying
they want nore, nore, nore than what we have proposed.

And what we're saying here is only that 2004 is not
limtless and it doesn't depart fromreason and that context
does matter. And what we have proposed, Your Honor, is a huge
quantity of documents, and | submit to you that 2004 doesn't
say shop until you drop. 2004 says a reasonable inquiry into a
potential asset and here it's a supposed claim and | think
2004 al so says that any request for this nust be considered in
context. And what is the context here?

There is a former connection between the two conpani es
with a nunber of people, including its general counsel --
Patriot's general counsel and its current counsel in this
proceedi ng having had a connection with Patriot in earlier
times, including in the pre-spinoff time. So it's not as if
they are strangers to these materi al s.

Secondly, of course, they took a lot of materials wth

them by agreenent at the tine of the spinoff. Now, that's not
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the end. W understand that that's the beginning but it is a
huge quantity of documents and it provides context for the
appropriateness of their effort here to shop till you drop.

We al so know t hat whether or not there is any validity
toaclaim it's essentially likely to be nade al ready.
There's the low litigation. The union had what it thought was
enough information to nake a claimin West Virginia and why do
we think that, well not because we think there's any nerit
what soever to a claim but it's de rigeur in a situation of
this kind. And I suggest to you, Your Honor, if you | ook at
the reply statenents submtted by the debtors that there's kind
of been a subtle shift in the approach that they take to why
they need the additional discovery beyond the anount that we
have proposed, and it's a shift to -- not to whether they think
they could bring a claimbut how good it is.

So | suggest to you that what they're really doi ng now
I's what several Courts have said and Collier says is not really
t he purpose of 2004 and that is to just continue with discovery
for as long and as deep as they can in a 2004 context before
bringing a clai mwhere they have to proceed under the Federa
Rul es of Civil Procedure.

Now, |'ve tal ked about a huge quantity of materials
and as you know fromthe filings, we've agreed based on
fourteen initial custodians and now nine additional ones to

| ook for materials, to interview the fourteen and -- the nine
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are not people that are at Peabody anynore; they're at Patri ot
but -- and anong the fourteen, one is deceased, sone are gone
but we've interviewed what we can, attenpted to | ocate where
docunents are -- these fourteen custodi ans whi ch were suggest ed
by Patriot, where they have stored their docunents, where they
m ght have had access and so forth and gone and searched there.

What it appears that Patriot wants, what it appears
that debtors want is sonething -- and the commttee -- is
sonet hi ng way, way, way beyond that that is very, very hard to
cabin, and that's w thout seeing the docunents that they get in
response to what we have proposed, Your Honor.

So what we're really here to say is that, |ook, you're
going to get a large quantity of docunents. Because of the
confidentiality situation, you haven't seen docunent nunber 1
fromus yet, get that production, and |let's see whether or not
there is any set of docunents that you think is mssing or
sonet hing el se

So we don't think, given the cost -- estimted cost
al ready, which is probably going to be exceeded substantially,
because it always occurs that way, that there is no call at
this point for nore.

Now, in the [ast very short period of time before this
hearing -- last night, a little over the weekend, early this
norning -- there have been sone further discussions in an

effort to see if there's sonme way that we can get a little
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clarity on, and a little confining to what additional m ght be
required if we were to go beyond what has al ready been
proposed. That would be a change from our discussion so far
and t he custodi an-based di scovery. W just haven't had the
tinme, given the scheduling of this hearing and the conplexity
of this issue, to determ ne whether or not there is sone basis
upon which we can reach a further resolution that could be
acceptable to Peabody. It is not a sinple exercise, Your
Honor, because we're |looking so long in the past, and there
woul d be so many different people invol ved.

So | woul d suggest that we have proposed is big, it's
enough, it's expensive, and that's what the Court ought to
limt the nature of that search.

And then we have the issue nore generally, Your Honor,
of the backup tapes, which have to do with e-mail and
attachments. And we've tried to nake clear in what we have
submtted to the Court the nature of the e-mail system which
was in existence before the mddle of 2008 when there was a
changeover in systens. Wen there was that changeover in
systens, subsequent to that time, there isn't an automatic
del ete feature. So what woul d have been in nail boxes at the
tinme of the switchover in 2008, unless specifically
individually deleted, would still be there. And of course,
there was a docunent hold that was put on later on. But in --

so that there should be documents from and nost of the
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custodi ans, from m d-2007. The debtors want to go back to the
begi nni ng of 2005, and up through the early -- first few nonths
of 2008. That inplicates backup tapes. The way the system
wor ked back then is that inboxes and specific folders were
retained in the systemfor one year wthout automatic del etion.
What we have proposed on that basis is that there be four
backup tapes that are restored. And what that would do is
cover inboxes and folders, during the entire period fromthe
begi nning of 2005 through I think it's the end of the roughly
the first four nonths, or the first few nonths of 2008.

Now, the debtors nmake, and the commttee, nakes a big
I ssue about the fact that, while inboxes and folders -- that
I's, things that were in the inbox, and things that people had
saved in particular folders -- have the one-year treatnent.
That sent e-mails -- we all went to | aw school to | earn about
sent e-mails, didn't we, Your Honor? That sent e-mails are
saved in the sent box only for sixty days. So therefore, if
soneone sent an e-mail to soneone who is not one of the
custodians -- one of the other twenty-two -- then that e-nai
m ght not be captured. O course, there are nmany, nany
different sources for e-mails that are sent. W all know t hat
t hey pop up anywhere. It could be sent to sonmeone who isn't a
custodi an, and that custodian forwards it on to -- or that
noncustodi an forwards it onto sonmeone who is.

So our suggestion, Your Honor, is we -- and our
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proposal -- and this is all within the anbit of the 250, 000,
including initial review-- is that you accept that.

And finally, on the UMNissue, Your Honor, we are just
unal terably opposed to M. Crandall having access to the
confidential information of Peabody. Qutside counsel is
entirely satisfactory and do the work necessary on the
commttee. And everything that has occurred fromthe public
vilification, the participation to date in the low litigation,
as an actual appearing |awer tells us, we can't have him
getting this confidential information. W' re perfectly willing
to share it with outside counsel

THE COURT: Al right. Thank you, M. Newran. Let ne
ask you one question. \Wen you talk about the four backup
tapes, is that -- | guess it's covering each year period; 2005,
2006, 2007, and the first part of 2008?

MR. NEWVAN:  Yes, Your Honor. Although, we would give
that option to the debtors and the commttee so they coul d
designate when it was. But our thought was, if they designated
certain ones that seened to be obvious to everybody, then it
woul d cover that period. And they're asking for backup tapes
every thirty days for which there is absolutely no | ogica
basi s.

Qur suggestion is, you | ook at the sixty days for sent
e-mai |, we think that should be no concern, but that's the

start for any negotiation on how many additional tapes, if any,
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shoul d be restored.

THE COURT: Al right. Thank --

MR NEWWVAN: But four is plenty.

THE COURT: Al right. Thank you

M. Russano?

MR. RUSSANOC  Good norning again, Your Honor. Once
again, just for the record, Mchael Russano from Davis Pol k on
behal f of the debtors.

Your Honor, M. Newman di scussed context, and | agree
with M. Newran that the context here is inportant because it
informs why this discovery that we're asking for is so critica
to ascertaining the value of inportant potential estate causes
of action. | think M. Newran referred to there being a
connection. Your Honor, there's a lot nore than that.

Patriot, as we explained in our papers, is a Peabody
creation. Peabody sel ected which assets, which mnes it would
keep, and which would go. Peabody al one deci ded what
liabilities it would retain, and what liabilities would be
shifted to Patriot. Peabody's personnel determ ned what
projections would be used to create Patriot's business plan.
And Peabody dictated the terns of the ongoing contractual
rel ati onshi p between the conpanies. Put sinply, Peabody
desi gned the house, it built the house, and it decided who
woul d I'ive in the house.

Peabody talks in its brief, it devotes a | ot of
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attention to an argunent that it bears no responsibility for
what has happened to Patriot. And today is not the day for
that to be. But Peabody's defense does serve to denobnstrate

t hat a conprehensive and careful investigation into the spinoff
i s absol utely necessary to determ ne what clains nay be brought
and agai nst whom And Your Honor, that's why we served nonths
ago a draft 2004 subpoena, back in January. And a |lot of work
has been done with counsel for Peabody since. W've reached
agreement on a nunber of issues that have been alluded to;
custodian lists, a negotiated set of five broad-topic matters,
and a production date range. And we do wel cone Peabody's nove
inits response papers with respect to two of the five disputed
I ssues. But the issues that remain are very inportant.

Now, M. Newman referred to Rule 2004 as not being
limtless. But what he doesn't refer to are the cases, the
numer ous cases where courts tine and tinme again refer to Rule
2004 as aut horizing sonething so broad as even a fishing
expedi tion.

But, Your Honor, that's not what we're asking for
here. W' ve already negotiated with Peabody with respect to
t he scope of the request.

What we have now, and |I’mgoing to put the
confidentiality issue aside that M. O Neill will speak to, and
has spoken to. W're tal king about two discrete issues; backup

tapes and non-e-mail el ectronic docunents. Let me first discus
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backup tapes, because | think that is a critical, critica

I Ssue.

You' ve heard that Peabody has refused to restore nore
than four days -- four days -- of backup tapes over a nearly
t hr ee- and- a- hal f-year period. That position, as I'lIl explain

to you, guarantees that responsive e-mails will be forever |ost
bet ween gaps in restoration days.

The problemis that, until the mddle of 2008, well
after the spin, Peabody automatically deleted all e-mail from
its deleted folders that was nore than a day old, all sent
e-mai | that was nore than sixty days old, and all other e-nmail
that was nore than a year ol d.

M. Newran doesn't dispute, and you heard this a
nonent ago, that the current e-mail system therefore, contains
incom ng and foldered e-mail dating no earlier than the mddle
of 2007, which is just a few nonths before the spin, which
di scussi ons regarding the spin have been ongoing for years and
years. And that it doesn't contain any outgoing e-mail any
earlier than early 2008, which is after the spin. And the fact
that there has been a litigation hold in place that wasn't put
in place until five years after all of this occurred at the
earliest really doesn't have any bearing on this issue.

And nor is it an answer for Peabody to say that the
fact that there was a sixty-day deletion process for sent nail

Isn't a problem because one custodian's sent mail is another
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custodian's -- cones into another custodian's inbox.

W sinmply can't assune that all responsive e-nmails
were sent to one of the other docunent custodians. The
fourteen Peabody custodi ans, plus the nine additional
cust odi ans, those are negoti at ed.

Your Honor, we had a list of dozens of custodians.
E-mails went to nunerous parties who aren't docunment custodi ans
and, |"'mconfident, third parties, as well, such as financi al
advi sors, just to name one exanpl e.

This is discussed in detail in our papers, and | don't
want to bel abor the point, Your Honor. But the bottomline is
this: the backup tapes are the only -- the only source of
e-mail for a great majority of the rel evant period.

Now, in ternms of costs, our viewis that, when you
| ook at the cost in light of the gravity of the clains being
i nvestigated, those costs are truly de mnims. The cost of
restoring backup tapes is 165 dollars per tape, which amounts
to 330 dollars for each backup day. Peabody doesn't dispute
t hose nunbers. What they argue is that other processing costs
shoul d be factored into the cost of restoring backup tapes. W
di sagree with that strongly. The cost that they're talking
about apply regardl ess of whether or not the data is on a
backup t ape.

But Your Honor, even Peabody's inflated estimte of

5,000 dollars per restoration day is not unduly burdensone,

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT B2 EBRPORATION, ET AL.
52

given the size of the spinoff and the potential clains at
I ssue. Peabody itself, in its papers, tal ks about a one-
billion-dollar spinoff.

Your Honor, for these reasons, we believe we have
anply denonstrated good cause to seek restoration of one set of
backup tapes, one day per nonth.

Now, M. Newran said there's no rationale for that. |
couldn't disagree nore. And | think the reason he says that is
because there was a sixty-day deletion policy for sent nail.
But what he ignores is the one-day deletion policy for e-mail
that comes into sonmeone's nmil box and that every day they hit
del ete on; one-day deletion. Wuat we have chosen is to split
the difference; every thirty days. It's not perfect, but we
think it's a reasonabl e conprom se

Your Honor, the second dispute is much narrower, at
| east in my view Peabody has agreed -- already agreed -- to
produce non-e-mail el ectronic docunents. Al the novants are
asking for is that Peabody search for those docunents in
| ocations that Peabody knows or learns they're |likely to be
found; no nore and no | ess. Peabody, however, argues that the
scope of where it | ooks for docunents should be limted to the
fourteen Peabody custodi ans; essentially, places those
custodi ans save files, or where those custodi ans know t hat
files were saved. And Your Honor, we don't disagree that

that's an inportant part of the diligence process, but these
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cust odi ans were sel ected because of their involvenent in the
spi nof f, not because they have any particul ar know edge about
where docunents are saved. They sinply may not know, or they
may have forgotten, or those docunents nay have been noved in
t he years since.

It's well established that a party is charged wth
know edge of its own docunents, and Peabody can't ignore a
| ocation that it knows or learns is likely to contain
responsi ve docunents.

Your Honor, let me just quickly address two | egal
argunments that M. Newran referred to. The first is this
argunent that Peabody advances that Rul e 2004 doesn't apply
because an adversary proceeding is, quote, likely to be filed.
Your Honor, no such exception to rule 2004 discovery exists,
and Peabody can't cite to a single case in support of its
position. Al of the cases they cite hold that Rule 2004
di scovery is not allowed when an adversary proceeding is
actual Iy pendi ng.

And as we pointed out in our reply, numerous courts

have expressly rejected attenpts to create the exception that

Peabody is advancing. And there's a very good reason for that.

Once an adversary proceeding is pending, the parties have Rul e
26. But before that tine, Rule 2004 is the only nmeans of
obt ai ni ng di scovery. Here, no adversary proceeding i s pending

and Rul e 2004 appli es.
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And, Your Honor, one last final point. Peabody nakes
an argunment that, because it believes that the novants coul d
file a nonfrivol ous conplaint, that no discovery is necessary.
Even if we assunme that Peabody is right about the ability to
file such a conplaint today, they fail to identify a single
case that Rule 2004 is limted to just enough to avoid Rule 11
sanctions. And the only case they do cite, a 1983 case out of
Massachusetts, In re GHR Energy, takes pains to state that it
isn't creating a blanket rule. The court expressly stated it
was exercising discretion to deny di scovery because the debtor
couldn't show that the subject of that discovery had any
rel evant information. Qbviously, that is far fromthe
situation we have here.

The Mrant case which we discuss, is far nore
instructive. And just like in Mrant, we believe it is in the
interest of the debtors, their estates, and their creditors
that the notion be granted.

Unl ess Your Honor has any questions, at this point, |
would ask if M. O Neill has anything to add.

THE COURT: Al right. No, | have no other questions
at this tine.

M. ONeill?

MR. O NElILL: Your Honor, just a few quick points.

M. Newran raised the connection between Patriot and Peabody as

a potential justification for limting discovery pursuant to
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Rule 2004. | don't agree with that argunent, but |'d just
poi nt out to the Court that, whatever relevance it has, it has
none with respect to the conmttee. The committee was never
part of Peabody and does not have access to wi tnesses, or
docunents, or evidence relating to Peabody.

Two, M. Newran suggested that Peabody just hasn't had
enough tinme to respond to these discovery requests. Your
Honor, we sent out neet and confer letter under the local rules
on January the 11th. W spent sixty days trying to negotiate
sonething and, ultimately, we couldn't get there, and we had to
make this notion.

Ti me has passed. The notion, frankly, had helped to
narrow the issues, but | think we've gotten as far as the
parties can get, Your Honor, and Your Honor should nake a
deci si on.

Finally -- or actually, one -- M. Newman suggested
that the debtors and the commttee are sonehow interested in
ext endi ng discovery further than it's already gone. 1'd just
like to point out to the Court that we haven't gotten a single
pi ece of paper from Peabody. W' ve been negotiating to get
docunents. W haven't gotten anything. W're not trying to
extend discovery; we're trying to get discovery.

Finally, Your Honor, on the confidentiality issue, M.
Crandall i1s an active participant in the commttee. He's not a

potted plant. M. Perillo, as capable as he is, is only
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out si de counsel, and he can't take the place of an inforned,
active client on the commttee. M. Crandall would be subject
to an agreed protective order signed by Your Honor, an order of
The Court, prohibiting himfrom sharing confidenti al
information with people involved in the Wst Virginia
litigation.

On that ground, Your Honor, we do not believe there's
any reasonabl e basis to object to permtting him and him
alone -- not the remai nder of the enployees of the union or its
professionals -- access to confidential information in
connection with the conmttee's investigation of potential
cl ai s agai nst Peabody. Thank you.

THE COURT: Al right. Thank you.

M. Perillo?

MR PERILLO My | just briefly address that |ast
poi nt, Your Honor?

THE COURT:  Yes.

MR PERILLO As the Court knows, the U S. Trustee
appoi nted the UWM, and not ne personally, to the comnmttee. |
wasn't even retained by the UMM until Novenber 29th of | ast
year. They owe nme nothing. They could fire nme tonorrow, or
maybe nore realistically, May 4th. And --

THE COURT: W're not counting on that, M. Perillo.

MR. PERILLO -- the substantive rights of the UMM

shoul dn't depend on the identity of their |awer.
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The other point | wanted to make, Your Honor, is as an
out si de counsel for the UMM, | have an ethical obligation to
comuni cate with the client. | don't know how I woul d possibly
be able to do that, if | was subject to a confidentiality
agreement which instructed me not to comuni cate with anyone at
ny client. There has to be at | east one person. And so the
offer to make that a single person who is on the staff of the
UMM | think goes as far as is legally possible to go toward us
maki ng a concession for confidentiality.

Thank you, Your Honor.

THE COURT: Al right. Thank you

Al right, M. Newman, did you have anything el se,
briefly, on behalf of Peabody?

MR. NEWVAN:  Your Honor, a lawyer's few small points.
Nunber one, the proposition that sonehow or another people who
| ater were at Patriot were absent fromthe scene when al
spi noff work and the pre-spinoff work was going is ridicul ous.
The notion that Peabody did this, Peabody did that -- of
course, Peabody was involved. So were the people here who are
at Patriot, and who are very wel|l aware of what went on and
participated in the process.

Secondl y, Your Honor, on the issue of custodians. The
custodi ans were not negotiated. The notion that it would be a
cust odi an- based di scovery, rather than sonme kind of a genera

search, conceptually was negotiated. And so for a long tine,
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t he discussion, at |least as we saw it, was based upon a
cust odi an- based effort. And we accepted, with one exception,
we accepted all of the custodians that they proposed; both the
initial fourteen -- and that's where there had been fifteen, it
was negoti ated down to fourteen -- and then the nine additional
ones that they proposed.

Thirdly, Your Honor, there still is no rationale
what soever for a thirty-day backup tape restoration. Wat it
does nean is, | suppose, that as opposed to a sixty-day, there
woul d be one nore day of deleted trash versus sixty days. And
the sixty days woul d give you five nore days of deleted trash
than the one year. But we still suggest that this is -- and
you can inmagine the quantity of materials, Your Honor, because
every day there's a backup, it backs up everything that was
backed up the day before, but for one day, 365 days earlier.
So it's a nonunental quantity of information that has to be
processed, initially electronically, and then by eyes. And
there woul d be a nobdest de-duplication process. But the de-
duplication process, which is electronic, is only for very
specific identical ones, not ones that have one additi onal
recipient on it and so forth. This is a big quantity of
mat eri al s.

And as far as the search for non-e-mail el ectronic
docunents, Your Honor, what has been done is interviews with

t he peopl e anong the custodians that are reachable and still
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living. A determnation as to, because there's not a docunent
managenent systemin the sanme way that | think nost law firns
are used to, finding folders that are associated with their
name, finding folders where they say they kept and stored
materi als, and where, for sone reason or another, there is --
they say they don't renenber, then we would go and find once
that they had access to. Once we got there, we would then
search through and | ook for folders and subfol ders that appear
to be associated with one of the five very broad topics -- and
| tell you, they are very broad -- that we have negotiated and
agreed and then pull those entire folders. So that if soneone
el se, who is a nondesignated custodi an, put materials in there,
those materials would be drawn out, as well. So in the non-e-
mai | el ectronic discovery that we have proposed, it's not just
materials that were prepared by the custodians, but others,
too, that were putting materials into the places that those

custodi ans were putting them that are relevant to the five

t opi cs.
| see I've run out of tinme. |f the Court has
addi tional questions, |'d be happy to respond.
THE COURT: No, | have nothing further. Thank you.
MR. NEWVAN:  Thank you, Your Honor.
THE COURT: Al right, I will rule on this matter
after we cone back fromour first break that we'll take.

Al right, next on our list is the adversary, Robin
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Land v. STB. It's a notion for judgnment on the pleadi ngs and
the defendant's notion for adequate protection and
countercl ai ns, which we'll take up sinultaneously.

Again, | have read the various pleadings in this
adversary, and sumari zed the issues as follows: Debtor Robin
Land, does not believe the STB override is an executory
contract, nor is it nade executor by the 1994 asset purchase,
the | eases, the assignnents, and the Magnum PSA. Therefore,
Robi n Land seeks decl aratory judgment that the STB override is
not executory as a matter of |aw and, therefore, not subject to
assunption or rejection under 364.

Debt or al so believes the STB counterclai mshould be
di sm ssed as redundant of debtors' clains for declaratory
j udgnent .

| believe STB and RH believe that the STB override is
an executory contract, and that it is part of an overarching
agreenent, and is integrated with the Kelly-Hatfield and Lawson
Heirs | eases, and the asset purchase agreenent, anong ot her
agreenents. They also argue that there is no separate
consi deration for paynment of the STB override, separate from
the right to mne the prem ses under the |eases.

STB and Arch further argue that Robin Land need not
nmeet the requirenments of Section 503(b)(1)(A), and that STB nmay
pursue its counterclains, particularly it's count for unjust

enrichment. And in any event, STB and Arch believe that
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di scovery is required to ascertain the intent of the parties.

Al so as sone background is STB's contention that, if
it fails inits pursuit against the debtor, it may pursue
recovery agai nst Arch Coal, Ark Land Conpany, and Ark Land KH,
pursuant to the guarantee. And if this occurs, the Arch Coal
Ark Land Conpany, and Ark Land KH rmay pursue sone recovery from
Robi n Land pursuant to certain pre-petition contractual
I ndemi ti es.

In light of ny famliarity with the pleadings, | wll
first call upon the debtors to concisely nake your conplete
presentation in support of the notion for judgnment on the
pl eadi ngs, the notion to dism ss defendant's counterclains, and
argunments in opposition to defendant's notion for adequate
protection in twenty-five mnutes or |ess.

MR. MARTIN. Thank you, Your Honor. And a proper good
norning this tine.

THE COURT: (Good norni ng.

MR MARTIN  Jonathan Martin from Davis Pol k for
Debt or Robi n Land Conpany.

Your Honor, it's clear that you have fully digested
the parties' papers, and | think this argunent may feel a
little bit Iike the novie G oundhog Day; because we have been
her e before.

THE COURT:  Yes.

MR MARTIN. So | will be -- 1 wll be very concise.
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And where we have ended up, Your Honor, is that there is a
singl e argunent fromthe other side about why the STB override
is executory. They claimthat the STB override is nmade
executory by the loss in Heirs |ease, and the Kelly-Hatfield

| ease.

Now, as Your Honor, know, federal |aw controls whether
a contract is executory or not. A contract is executory only
iIf the failure of one party to conplete its performance woul d
constitute a material breach executing the performance of the
other party to the contract. So for the defendants to prevail
here, they have to convince Your Honor that, if we stop paying
the STB override, the |landlords can stop performng on the
| eases. And where we started in their answers was sone
all egation that other contracts m ght nake the STB overri de
executory. But it is now clear, based on their papers, that
they are arguing only that the | eases can nmake that contract
execut ory.

Here's why they can't do that, Your Honor. First of
all, Lawson Heirs has already said that the STB override is not
an obligation of its |lease. And why does it say that? Because
there is no way to conclude, |ooking at the plain and
unanbi guous | anguage of the |eases, that we have to pay the
override in order to keep the | ease. Sections six and seven of
both | eases set forth the rent obligation. It does not include

paynment of the STB override.
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Section 15 of each | ease sets for the events of
default under the | ease, the grounds on which the | andl ords can
termnate the | ease. None of themincludes nonpaynent of the
STB overri de.

Section 25 of each lease is an entire agreenent clause
that says the parties' entire agreenent wwth the landlords is
in that | ease and nowhere el se. That's why Lawson Heirs has
already said, in response to our 365(d)(4) notion, that we can
assune the Lawson Heirs | ease w thout paying the STB override.
That fact is insurnountable for them

Now, you m ght ask why isn't Kelly-Hatfield here
saying the sane thing. Wll, frankly, Your Honor, | think they
woul d be, if they were still around. But in 2007, they were
succeeded as a landlord by Ark Land KH, which is a subsidiary
of Arch Coal. As they say, Your Honor, enough said.

So in the face of that clear contractual |anguage, in
the face of Lawson Heirs saying, "The STB override is not an
obligation of our |ease,"” the defendants have three basic
argunents. First they say the STB override and the | eases
shoul d be considered a single contract because they were
entered into contenporaneously as part of the same transaction.
W' ve seen that argunent before, Your Honor, and it m sstates
the law. It is black letter law that contracts entered into
cont enpor aneously, |ike these contracts, can be construed

together. That is, they can be interpreted together to
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understand the neaning of the various contracts. But it is
also black letter lawin West Virginia, in Mssouri, in every
other state we're aware of, that those contenporaneous
contracts are not considered a single contract, such that the
breach of one is the breach of another, unless the parties
expressly intend that. And there is no evidence here, Your
Honor, that the parties intended that.

Now, what | suspect, Your Honor, is that the
defendants will get up here and say that, under West Virginia
| aw, contracts can be "integrated" even if the breach of one is
not the breach of the other. There is a flavor of that in
t heir papers. Two responses to that. First, they're
wong on West Virginia law. But nore inportant, if they're
right, that nakes the law irrel evant for your purposes. And
here's why: Again, federal |aw controls whether a contract is
executory or not. And a contract is executory, as |'ve said,
only if the failure of one party to performwould be a materi al
breach excusing the performance of the other party. The
question under federal |aw, under Section 365, is is there
mat eri al performance owed on both sides of the contract. And
state law, Your Honor, is the tool for figuring out the answer
to that question. State lawis what tells you whether the
performance remai ning on both sides of the contract is
material, such that, if one party breaches, the other party's

performance will be excused. And then nmultiple contracts are
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at issue, as here, bankruptcy courts took to the state |aw of
I ntegration, because that law tells you when the breach of one
contract will be the breach of another contract. It tells you
when naterial performance is being exchanged across contracts
rather than within a contract.

And here's where we'll have to watch the defendants,
Your Honor, because what they're going to try to suggest, |
anticipate, is that West Virginia integration | aw doesn't
require one contract to be -- the breach of one contract to be
the breach of another. And they'll say that means that these
contracts can be executory under Section 365. But that m sses
the very purpose of |looking to state lawin the first place
under Section 365. Section 365 requires a concl usion that
there is material performance bei ng exchanged between the
contracts. If the West Virginia law, as they articulate it,
doesn't answer that question, it will be of no use to you

They cannot avoid federal |aw here. To prevail, they
have to persuade the Court that there is material performance
bei ng exchanged between the STB override and the | eases.
Lawson Heirs has already said there's not.

Now, that's why we get to their second argument, Your
Honor, which is that they, STB and Ark Land, supposedly
i ntended thensel ves for the STB override to be an obligation of
the | eases, even if the landlords didn't intend it.

To begin with, that's a legal inpossibility. Ark Land
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and STB coul d not agree between thensel ves to nake their
contract an obligation of sonebody else's contract. But even
putting aside the legal inpossibility of the argunent, it's
just believable. And it points out the opportuni sm here,
because in 1994, if Ark Land had stopped perform ng the STB
override, it stopped paying it, there's no way STB woul d say,
“"You forfeit the |leases.” That would nean no royalty. Wat
STB woul d say is, "You have to keep mning the | eases, and
we'll ook to Arch Coal, your parent, to pay us under the
guarantee."” They never woul d have wanted what the now claim
here. The reason they're arguing sonmething different here is
that a bankruptcy has intervened, and bankruptcy | aw makes
things different. So now, to force this under Robin Land, they
have to show that the STB override is an obligation of the

| eases, and they can't do that.

The | ast argunent they make, Your Honor, is that
sonehow they are continuing to provide performance. And what
this cones down to is an argunent that STB never woul d have
sold the assets to Ark Land in 1994 if it had known it wasn't
going to get paid.

And just quickly on the facts here, | know you' ve read
t he papers, but in substance, what the 1994 agreenent was, was
STB sold a whol e bunch of assets relating to a mning operation
to Ark Land; land, m ning equipnent, the | eases at issue here.

And in exchange, Ark Land agreed to pay a | unp-sum cash
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paynment, assune liabilities, and execute and deliver the STB
override. The STB override was a deferred portion of the
purchase price for the assets conveyed in 1994. It was a
financing arrangenent. It was, essentially, an unsecured | oan
fromSTB to Ark Land. It is no different fromthe financing
arrangenents in In re Union Financial, and In re Craig, the
Eighth Crcuit cases that we' ve addressed before.

So their final argunent is we never would have --
never woul d have sold those assets to Ark Land in 1994 if we'd
known we weren't going to get paid. W had this long-term
payment obligation in the formof a royalty that was part of
the purchase price. |If we had known we woul dn't get paid, we
never woul d have sold the assets. That just confirns that the
STB override is not an executory contract, because they're
saying it was in exchange for past performance. Their past
performance was transferring title to all of the assets to Ark
Land in 1994. That was conpleted in 1994. STB had no further
per f or mance.

Now just briefly, Your Honor, on an argunent advanced
only by STB, and in their -- here and in their -- on the notion
for judgnment on the pleadings, and in their notion to conpel,
STB clains that the STB override becane an incorporated
condition of the | eases when they were assigned by Ark Land to
Robin Land. So they're arguing that the assignnents nade the

override an obligation of the |eases.
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Now, to begin with, that's a concession that the
override was not previously an obligation of the |eases, which
we agree with. But they're arguing that the assignnents
sonehow janmed the STB override into the | eases, regardl ess of
the lessor's intent. The reason that fails, Your Honor, is
that even Arch says that's just not so.

In their papers, Arch says -- this is page 7 of their

brief -- when the contracts were assigned fromArk Land to
Robi n Land, the contracts were "unaltered.”" That's Arch's
wor ds.

Page 18 it says an assignment does not change the
fundanental nature of the assigned contract. W agree with
that. 1In fact, they cite our papers for that point. An
assignment -- it is, again, black letter law -- an assi gnnent
cannot nodify the contract that's being assigned. So STBis
dead in the water on this argument. Even Arch thinks they're
dead in the water

And just quickly on STB's notion to conpel, Your
Honor. W addressed all the reasons why the STB override is
not an obligation of the | ease, which is what they'd have to
show t o conpel paynent under 365(b)(3). But nore inportantly,
and nore fundanental |y, they have no standing to bring that
nmotion. 365(b)(3) protects |landl ords and | andl ords al one.
Only landl ords have standing to bring a notion under that

provi si on.
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And the notion, frankly, Your Honor, should be denied
on that basis alone, but obviously, it can be deni ed because
the STB override is not an obligation of the |eases.

Now, in conclusion, Your Honor, |'d suggest that one
way to ook at this is what the result would have been if Ark
Land had filed for bankruptcy in 2005 before it assigned the
contracts at issue here to Robin Land. The parties agree that
Robi n Land now stands in the shoes of Ark Land. So the result
in 2005 should be the sane. And | suggest to you, Your Honor
that if Ark Land had filed for bankruptcy in 2005, it would not
be making the argunents that it's making here. And if it did,
if it went into bankruptcy court and said, "W'd |ike to assune
the | eases. And even though the | andlords can't stop
performng the leases if we stop paying the STB override, we'd
li ke to keep paying the override. W'd |like to assune that,
too. And the reason we think we should be able to do it is
that we entered into the override at the sane tinme as we
entered into the leases with the |landlords. Separate
contracts, but we entered into themat the same tinme. And we
agreed with STB that we'd do this. And we'd feel really bad if

they didn't get paid in full for the assets they sold to us in

1994, and so we'd like to assune the override." Bankruptcy
court would say, "No way." GCetting no benefit to the estate
fromassumng the override. It would be a pure preference to

STB because the STB override was a financing arrangenent
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bet ween Ark Land and STB for the purchase of the assets in

1994. It is no different, again, fromUnion Financial, In re
Craig. The only reason they're arguing sonmething different now
is that it benefits them

So as you listen to their argunents, ask yourself
whet her they'd be nmaking the sane argunents if they had filed
for bankruptcy in 2005, because the results should be the sane.

And | wll sit down, Your Honor, but | wll be
listening for one thing as the defendants get up, and that is a
clear articulation of how our nonpaynent of the override would
excuse the performance of the landlords. That's the one thing
I"'mlistening for.

THE COURT: Al right. Thank you.

Now I'I1 call upon the defendant STB to nake their
conci se presentation in opposition to the notion on the
judgnent -- notion for judgment on the pl eadings and in support
of the counterclains and the notion for adequate protection in
twenty mnutes or |ess.

MR. LUFT: Your Honor, if it's agreeable with the
Court, Arch and STB have agreed that we'd prefer for Arch to go
first. |Is that okay?

THE COURT: Yeah; that's fine.

MR LUFT: Terrific.

THE COURT: Al right.

MR. LUFT: Your Honor, | just listened to M. Martin
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speak for about fifteen mnutes telling you what ny client
woul d have done, what STB woul d have done, what Kelly-Hatfield
woul d have done. Wiat's amazing is none of that is in their

pl eadi ngs. None of these argunments are interviewtheir

pl eadings. |If they wanted to know what ny client would have
done, they could have taken discovery, they could have asked.
They have tried to avoid any attenpt to find out what the facts
of this case. Instead, they have noved for a judgnent on the
pl eadi ngs. So we have to | ook at what the pleadings actually
say. And what they show, quite clearly, is that they are
certainly not entitled to judgnent on the pleadings. But in
fact, what we're tal king about is in Robin Land, in 2005 and
2007, took an assignnent of the identical integrated executory
agreenent, the STB transaction that Arch and STB entered into
in 1994. And what they want to do now is cherry pick, plain
and sinple. They want to take what is listed as the asset, the
| eases under the asset purchase agreenent, and they don't want
to pay a material part of the consideration, whichis listed as
the consideration for that asset under the asset purchase
agreenent .

Now, we heard about the |eases, and we heard about the
terns of the leases. And what we did not hear is a single word
about the ternms in the other agreenments. Well, as our papers
are clear, as Your Honor quite correctly summarized, these are

I ntegrated agreenents, and that is our argunment. So where we

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHM EBRPORATION, ET AL.
72

nmust start is by determ ning whether these agreenents are or
are not integrated. |If they are as | put forward to you, Your
Honor, then we will | ook at the terns of all the agreenents.

W do not sinply just look at the terns of the | eases. That is
starting at the end. | would stipulate that, if one only | ooks
at one of the agreenents, one can never figure out if a set of
agreenents is integrated, because you have nothing to know what
It is integrated wth.

Now, as we set out in our papers very clearly, and
what is not in dispute, is what is at issue is what was the
intent of the parties. So what is the -- how do you determ ne
that? Well, as we |ist out on page 13 of our opposition brief,
there are a series of factors that courts look to to determ ne
If the parties intended to have an integrated agreenent. It is
not sinply a question of whether it is a breach or not,
although I will get to the fact that, and M. Martin was
waiting for this, so |l don't want to keep himwaiting, it is a
breach, and I'l|l get to that shortly.

So let's first ook, the first factor is whether
separate consideration is given for the promse. Wll, Your
Honor, 1'Il ask you to -- if you'd just |ook at Exhibit Bto
t he asset purchase agreenent, and specifically, what |'m
pointing to is the section that's title purchase and sal e,
section 2.01. Thereis a -- it says purchase and sal e of

assets, (ii), the acquired assets, that's where the | eases are
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listed. Very next provision, section 2.02, consideration for
the acquired assets; (a), the purchase price; (b), additiona
consideration for the acquired assets; (i) is the STB override
agreenent; (iv) is the Ark liabilities undertaking agreenent,
which is the agreement under which Ark assuned the obligations
under the |eases. So the obligations to conmply with the | ease,
in fact, are part of a separate agreenment; the Ark liabilities
undert aki ng agreenent, which is an agreenent that is in the
exact same section as the STB overriding royalty agreenent,
which is specifically listed as consideration for the asset
which is at issue, which is the | eases that they want to
acquire.

Now, the subject matter of the agreenents --
Identical. The relationship between the instrunments, well,
clearly, they all work as a whole. Just |ooking at the
| anguage makes very clear, the | eases were one of the assets
t hat were being given, the override agreenent, the undertaking
of the liabilities, and the purchase price were the
consi deration given for that asset, anong ot hers.

Whet her the instrunments referenced each other -- al
over the place. Each of these agreenents has countl ess cross
references which we list out in part on pages 15 and 16 of our
opposition brief. But in particular, aside from--

THE COURT: Hold on just a mnute. Sonebody on the

phone doesn't have their mute button pressed. W're getting a
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| ot of feedback. Could everybody pl ease check their phones?

Sorry to interrupt you, but that's disturbing.

MR. LUFT: No, Your Honor. Thank you for --

THE COURT: Al right. Sounds like we're quiet.

MR, LUFT: As | was saying, there are numerous cross
ref erences, Your Honor. Wiether the various prom ses were
assented to as a whole, the docunents nade quite clear that
they were. They are the consideration for one another. There
i's no indication otherw se.

Whet her obligations are due at the sane tine to the
sane person; the obligations under the STB override agreenent
are due at the sane tine as the royalties under the | eases, and
It's incurred when the coal is mned. Robin Land's obligation
to pay the STB override ends when they stop m ning coal under
the | eases, plain and sinple. The parties to the STB
transaction were identical; they were Arch and STB

Now, Robin Land points to the fact that the | essors
are different. And | wll tell you, Your Honor, that is
irrelevant. The | eases are assets which were being sold
pursuant to a |arger agreenent. |f you were to take Robin
Land's position, then any tinme a |lease is sold as an asset part
of an agreenent, you would say you can never have an integrated
because the underlying |l ease has a different nane on it. It
sinmply is not relevant.

And of course, all the docunents are dated October
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31st, 1994, which ny friend points to and says our only
argunment is contenporaneous. Well, | stipulate to Your Honor,
we certainly do have the fact that these agreenents were
entered into contenporaneously. As |I've just pointed out, and
was quite clear in ny papers, there are seven other reasons
that courts look to for why. And while they point to the fact
t hat contenporaneous alone is not determ native, | would say
the fact that all eight factors are in our favor should be
determ nati ve.

Now, Your Honor, the second thing that has been
| evel ed against us is that we are trying to cut the line, that
we are trying to get a prepetition claimturned into an
admnistrative claim Your Honor, this is an admnistrative
cl aim because it deals with a post-petition liability that they
are incurring for their benefit. They were paid up under the
STB override agreenent as of the tinme of the bankruptcy. This
is all coal this is being mned and sold after the bankruptcy.
They are making -- they don't have any obligations to m ne.
They are making a choice that they wish to m ne because they
believe it will incur a benefit to them

And Your Honor, | would direct the Court to Inre
At hens/ Al pha Gas Corp., 332 BR 578 (8th Cir. BAP 2005), which
is directly on point. There, there was a profit sharing
agreenent between soneone who becane a debtor, and a partner

with regard to mining of oil. They had a prepetition agreenent
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as to the splitting of the assets. Post-bankruptcy, the debtor
refused to give over the portion of the noney that was owed to
the other party. The Court determ ned, "Their claimis against
post-petition assets which were derived fromthe post-petition
production and sale of oil and gas." Regardless of whether
these are found to be integrated contracts, which they should
be, the sinple fact is, what they are seeking a claimfor is an
adm ni strative claim

Now, Your Honor, 1'd like to deal quickly with some of
the other arguments that were made by M. Mrtin

W' ve tal ked about this issue about why one doesn't
only look at the leases. And the fact is, once we sit there
and, if you | ook and determ ne these are integrated contracts,
then you | ook at all the terns of all the agreenents and you'l
see they are integrated.

Simlarly, he tal ked about the breach. Now, the test
for integration is intent. And the way to determne intent is
to ook at the eight factors | spoke to. It is not a sinple
one-factor test of looking at if a breach of one is a breach of
the other. But Your Honor, | would put to you, | ook at the
asset purchase agreenent. The STB overri de was expressed
consi deration for the asset of the |eases.

And I'll note, in STB's papers which we have to work
from they note that from 2005 to the present, Patriot paid

thirteen mllion dollars under the STB override. Now, that's

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHALEBRPORATION, ET AL.
77

not counting the el even years prior to that when the STB
override produced noney.

Now, they only got eleven as a purchase price.

Clearly, not paying far in excess of thirteen mllion dollars
of consideration is a material breach. And if they hadn't paid
under it, they would have been in breach of the asset purchase
agreenent. And of course, we could have gone to court and
recei ved a judgnent that they owed us noney damages. And if
they could not conply with noney danmages then, of course, we
woul d have to seek an additional renedy such as renoving them
fromthe | and, which is sonething the | eases, in fact, actually
contenpl ate, where they say, where noney damages is

I nsufficient, then you can go to further renedies.

Now, they nention about the fact that Lawson Heirs
said that they don't -- the override is not an elenment of their
contract. Your Honor, Lawson Heirs said nothing about the STB
override. They were silent. That does not nake it such that
they can interpret to nean otherwi se. They want to take that
di scovery, they can. And with regard to what is effectively
ninety percent of the land which is owed by ny client Kelly-
Hatfield, | prom se you they absolutely object to this.

Now, with regard to the idea that this is a prom ssory
note, Your Honor, it is not. A promissory note is an
unconditional promse to pay a sumcertain. This is not a sum

certain. They owed no noney as of the date of bankruptcy.
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When they mne a piece of coal, that is when they incur a debt.
There is nothing about this that |ooks |ike a prom ssory note
at all. There is no anount that was owed prior. These are new
debt s.

And with regard to the Union Financial Services G oup
case which he cites, | would just point out, Your Honor, that
IS a case about a debt in which it was al ready subordi nated.
The bankruptcy was contenpl ated, and the hol der of the debt had
agreed that that debt would be subordinate to all other clains.
It is conpletely irrelevant to the facts at hand.

The fact is, if you | ooked at the STB override
agreenent by itself, there is no consideration for it. W
poi nted that out in our brief; Your Honor understood that. So
what did they say in response in their reply? They said,

"Well, ook at 1994 under the asset purchase agreenment what the
consi deration was." Well, Your Honor, the consideration under
t he asset purchase agreenent was the | eases. That's exactly
what it was.

Finally, Your Honor, they talk about the fact that the
asset purchase agreenent is no longer in effect in footnote 2
of their reply brief. Your Honor, if that was the case, then
not only would their argument about the STB override woul d have
no consideration in their view and, thus, nust be void, which
we know is not how we should interpret contract so as to nake

them void, but the sane thing would apply to the asset purchase
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agreenent. They said, "O course we took an assignnent of it,
but it was conplete and there was no obligation.” So | guess
that was just another contract that didn't nean anything.

The fact is, Your Honor, the way we present the case,
if you | ooked at it, it was -- all the pieces fit together. |If
you look at it as an integrated contract, they all nake sense.
The way Robin Land presents it, it's like a jigsaw puzzle where
you got the six extra pieces on the outside, and you claim
t hey' re done.

"1l tell themthe same thing | tell ny four-year old,
it's not conplete until all the pieces are put together; that's
how a puzzl e works.

Your Honor, at this point, | think STB would like to
speak on this issue.

THE COURT: Al right, thank you

Al'l right, then counsel for STB?

MR MOEDRI TZER:  Your Honor, Mark Medritzer on behal f
of STB Ventures. |'mactually going to spend ten m nutes
addressing the notion for judgnent on the pleadings, and then
M. Bunn's going to spend ten on the notion to conpel.

THE COURT: Al right.

MR. MOEDRI TZER:  And M. Luft, I'mnot going to repeat
what he said. |In sone respects he stole ny thunder in terns of
the integration between the contracts.

| do want to point, Your Honor, obviously as you know
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we are at the stage of a notion for judgnment on the pl eadings
and courts generally find that whether a contract is integrated
is not appropriate for a determ nation on a notion for judgnment
on the pleadings and the reason is that you have to consider a
|l ot of factors, and it's fact-based, and if there's any
anbiguity at all you have to look at the intent of the parties,
and | just want to quote quickly froma New York case. "The
factors that weigh in determ ning whether a contract is
integrated are necessarily fact-based and not appropriate for
determ nation on a notion to dismss.” That's All R's
Consulting v. Pilgrims Pride, Southern District of New York,
2008. And so that, Your Honor, is the first reason why the
notion for judgnment on the pl eadings should be denied.

The second reason is that there is anmbiguity. And,
actually, | take that back. | would say, at best for RLC
there's anbiguity. At worst for them as M. Luft has pointed
out, if you look at the eight factors alnost -- either all of
themor alnost all of themfavor that these contracts are
Integrated. There was no severance consideration for the STB
override agreenent. |It's the sane subject matter. It deals
fromleasing the real estate in Wst Virginia and mning coa
fromthat property. The |eases and the STB override agreenent
bot h have the sane date and there's numerous exanpl es of cross-
ref erenci ng between the | eases and the STB override agreenent.

Just as an exanple I'll quote fromthe STB override
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agreenent. It says that "It shall take effect as of the
closing date and shall continue for a period co-extensive with
the primary termand any extension or renewal thereof of the

|l eases.” So it's clearly and specifically runs concurrently
with the | eases.

And | just want to briefly address RLCs argunents on
integration. | think what you'll find, and M. Luft nentioned
this, is what they've done, they don't like a totality of the
circunstances, which is the | aw under West Virginia, and so
they try and pick upon -- they try and seize upon single
factors and argue that those are not -- that those are
di spositive and therefore they wwn. And it's clear under Wst
Virginia lawthat that's not the way to do this. And, for
exanpl e, their cross-default argunent, whether they argue that
a breach of the STB override for themhas to be a breach -- or,
I"'msorry, a failure to performhas to be a breach excusing the
performance of the other side to the contract. And if you | ook
In their papers they rely on the Interstate Bakeries case for
t hat .

And, Your Honor, that just doesn't apply here. That
was when you're | ooking at a situation where you' ve got a
single contract and the courts say, and the courts agree on
this, that if you' ve got a single contract, if the failure to
performon one side doesn't excuse perfornmance on the other,

then it's an executory contract, but that was a single
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contract. They're trying to take that and apply that to a
situation where we've got integrated contracts and that's just
not the law, and we know that the law is under West Virginia

| aw you have to ook at all these different factors.

And, Your Honor, the second thing that they do is that
they try and seize upon a single factor, is that they say that
there's an entire agreenent clause in the STB override
agreenent and therefore that has to nean that it cannot be
integrated with other contracts. Well, if you | ook at the
entire agreenent clause it's really not that. |It's very
limted. And it says that it's only limted to the anount of
the overriding royalty paynent. It doesn't say that it's an
entire agreenent irrespective of any other contracts. And, in
fact, if you | ook deeper, Your Honor, the STB override
agreenent actually references all the other agreenents, the
| eases, and the asset purchase agreenent several tines.

And then finally, Your Honor, |I do want to point out
that we've tal ked about the fact that we're at the stage where
no di scovery has allowed to be taken, and | do want the Court
to be aware that STB sent out discovery requests,
interrogatories, docunent requests, and requests for production
in February to RLC. W got back the responses. They responded
to the request for adm ssion, but there was no response to the
I nterrogatories and the request for production.

And, Your Honor, they unilaterally nmade the
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determnation that it wasn't appropriate until the Court ruled
on this nmtion. And I'Il quote fromtheir response. They
said, "Discovery will not be necessary in this action unless
the Court identifies an anmbiguity in the contracts at issue in
Robin Land's notion." And so, rather than conferring with Your

Honor, they unilaterally nmade that determnation. And we'll
have a neet and confer, Your Honor, and we'll address those

I ssues, but | wanted you to be aware of that. Thank you, Your

Honor .

THE COURT: Thank you.

MR BUNN. Good norning, Your Honor, ny nanme is Joe
Bunn. |'m here on behal f of STB Ventures.

THE COURT: Good norni ng.

MR BUNN. If you're disinclined in granting Robin
Land Conpany's notion for judgnent on the pleadings, then I'd
like to offer you an alternative. The alternative being STB s
notion for judgnent on the plea -- or notion to conpel paynent.

As you're aware, before Robin Land can neet its burden
for nmotion for judgnent on the pleadings it nust prove, beyond
doubt, that the counterclains asserted by STB are w thout
merit. So if you deny that, then you are conceding that STB
and Arch, for that matter, have nmade a col orable argument. |If
that's the case, Your Honor, then they should be entitled to
protection under 365(d)(3) until an ultimte resolution of this

case.
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| f they are not given protection under 365(d)(3),
t hrough the formof ordering Robin Land to pay the STB
directly -- the STB override directly to STB or into an escrow
fund, then the STB is exposed to a level of risk that is
di sproportionate to the I evel of risk exposed to other
beneficiaries of nonresidential real property |eases. And
that's not just a possibility, Your Honor, that is -- there's a
substantial |ikelihood that STB nay be exposed to that |evel of
risk.

In the 2012 10-K of Robin Land Conpani es parent,
Patri ot Coal Corporation, Patriot stated that there is a
substantial |ikelihood that Patriot and its rel ated
subsi diaries may default under their debtor-in-possession
financing facility on or before the third quarter of this year.
I f that happens and STB does have a colorable claim then STB
wi |l be hung out to dry, unlike sone of the other beneficiaries
of nonresidential real property |eases.

And that's just injustice, Your Honor. W can sinply
order themto pay the STB override to STB, pendi ng an outcone
of this case, and prevent that injustice from happening. O,
alternatively, we can deposit those funds into an escrow fund.
And whoever the prevailing party is in this case can receive
t hose funds once that issue is determ ned.

Now, aside fromthat, Your Honor, STB has provided

sufficient evidence, | believe, to determne this issue is
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proper as a matter of law. As M. Luft and M. Mbedritzer
Indicated there is no recital of consideration in the STB
override agreenent. Thus, one nust infer that they are taking
on sonet hing, some kind of responsibility, some kind of benefit
or they wouldn't be entering into the contract to begin wth.
In fact, it would be a voidable contract.

So based on that fact, the STB override agreenent and
both | eases, the Lawson Heirs | ease and the Kelly-Hatfield | and
| ease are integrated. In addition, the STB override agreenent
is a covenant running with the land of the Kelly-Hatfield | and
|l ease. It neets all the elenments, Your Honor, under West
Virginia | aw

Under West Virginia |law there nust be a privity of
estate between the landlord and the hol der, there nust be a
covenant that touches and concerns the land, and the parties
must have intended for it to run with the land. The 2007,
partial assignment and assunption agreenent neets all those
el ements. Qur Ark Land KH, Inc., the | andowner was a party to
that agreenent and so is the current possessor Robert Land
Conmpany. Therefore, there is a privity of estate.

I n that docunment, the 2007 assignnent and assunption
agreenment, the current hol der, Robin Land, prom sed not only to
assunme all the obligations under the |ease, but to pay the STB
override for the duration of the lease. |If they're prom sing

to pay an overriding royalty on coal mned fromthe | and, coal
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I's a physical conponent of the property. Wthout question it
touches and concerns the | and.

And finally, Your Honor, the parties intended for it
to run with the | and, because the | andowner's consent to the
current hol der's assunption of the | eases was contingent upon
them agreeing to pay to the -- pay the overriding royalty.
Therefore, the STB overriding agreenent is an incorporated
condition of the |eases.

Third, Your Honor, the STB override agreenent is a
constructive condition of the |leases. As you nmay be aware,
under West Virginia law if the hol der of real property holds
that property in such a manner as to -- as would be deened
unconsci enti ous, then a constructive trust will be inposed on
that property until the taint that creates that unconscientious
hol ding is renoved.

| think you heard earlier fromM. Martin that the
asset purchase agreenent required paynent of the STB override
as consideration. Well, certainly, they are receiving an asset
for which they have not paid for. |If they are able to reject
the STB override agreenent and keep the | eases, w thout
question that is unconscientious and constructive trust shoul d
be i nposed on both | eases until the STB override agreenent is
satisfied in full.

As to M. Martin's standing argunment, | would like to

just make a couple of observations. He's arguing that unless

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT COAM EBRPORATION, ET AL.
87

you're a |andlord you cannot nove a court to -- of any action
under 365(d)(3). That is sinply not the case. In STB's reply
there were three cases specifically cited In re Three A s
Hol di ngs, In re Esm zadeh, and In re Wngspread. In each of

t hose cases, the Court allowed a notion to proceed that was
initiated by a nonl andl ord party.

In fact, in In re Esm zadeh, the clai mant was argui ng
that a constructive trust was i nposed on a | ease or rea
property. And the Court determned that the third party
certainly had standing, because if they did prevail on that
claim then the debtor would no | onger have title to those
assets whatsoever. It would not even be a part of the estate.

For that reason, Your Honor, STB does have standing.
Not only does it have standing, it has provided a col orable
case that allows it to receive relief under 365(d)(3).
Accordingly, STB specifically and respectfully requests that
RLC be ordered to pay the STB override directly to STB or into
an escrow fund pending a final outcone of this case, that
assunption or rejection of the Lawson Heirs |ease or the Kelly-
Hatfield | ease be stayed until a final outcone of this | ease,
and such other relief as this Court deens just and necessary
under the given circunstances.

That being said, thank you nuch for your time, Your
Honor. | wi sh you well

THE COURT: Al right. Thank you. All right. Then
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the debtors may have fifteen mnutes for rebuttal or less. You
don't have to use it all up

MR MARTIN 1I'll be nmuch less than that, Your Honor,
because --

THE COURT: Al right.

MR. MARTIN. -- | didn't hear anything on the one
thing | was listening for, and I know you were too, so | really
don't have all that nuch to say other than to say we are in
agreenent on a | ot here.

W agree that the STB override was part of the
consi deration that Ark Land paid to STB in 1994 for a whole
bunch of assets relating to a mning operation including the
| eases, but that's the nature of the rough justice of
bankruptcy. There are a lot of creditors out there who have
sent their assets or their services to the debtors, and they're
not going to get paid in full.

The whol e point here is to make sure that al
creditors of the sane class get paid on par. They don't want
to get paid on par with other creditors of their class. They
want to junp the line and get paid 100 cents on the dollar.

W cite a whole series of cases that are directly
anal ogous to this, where there is a nonexecutory paynent
obligation in exchange for assets including |eases. They're in
our papers. Inre Plitt, In re Pollock, In re Chesapeake,

Union Financial, Craig, all of themare dispositive here. They

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHA] EERPORATION, ET AL.
89

don't cite a single case where a court has concluded that a
debtor can assune a transaction. Debtors can't assune
transactions. They can assune contractual obligations and only
when there is a material contractual obligation being performed
in exchange. W don't have that here.

The | andl ords cannot require us to pay the STB
override. That neans the | andl ords cannot stop perform ng on
the leases if we stop paying the STB override. That's the end
of the inquiry here. There's no doubt that the STB override
and the | eases are related. They were entered into as part of
the sane transaction. The STB override is part of the purchase
price for those |eases. It references the | eases. The coa
that is the basis for the royalty is comng fromthe | and
covered by the | eases.

But the question under Section 365 is nonpaynment of
the STB override, a material breach of the | eases such that the
| andl ords could stop perform ng. The answer to that is no, on
the face of the contracts and that's why no discovery is needed
here, Your Honor. The answer is clear as a matter of |aw.

"1l sit down. Thank you, Your Honor.

THE COURT: Al right. Thank you. Al right. Arch
has two m nutes for rebuttal.

MR LUFT: Your Honor, | listened for one thing during
M. Martin's presentation as well. | listened whether he'd

have any answer as to why these contracts are not integrated.
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He offered none. He told you a | ot about how they're al
I nterconnected and how they relate to each other, but then he
just stopped his analysis. He didn't say, but here's why even
though they're all interrelated you shouldn't view them as
integrated. Well, | gave eight factors which the courts | ook
to for why they're integrated. | didn't hear a single response
for why any of those is not accurate.

Now, he tal ks about rough justice. Now, | put before
the Court that the Bankruptcy Code is not intended to be a
stick to just hit people with. There are rules and there are
order. He says we should be treated with creditors of our
class. W agree. W have an executory contract, and they have
the right to assune it or reject it. |If they find the terns of
the STB override too onerous they may reject the contracts.
They don't have to take them | can't nake them take these
contracts, but if they want to take on the benefits of the
| eases, then they need to pay the consideration for the |eases.
They' re asking to take on contracts so that they can pul
mne -- pull coal fromthe ground and mne it. They're asking
to do this all post-bankruptcy under the expressed terns of the
asset purchase agreenent, and the STB override agreenent, which
made a consideration for that. Wen they pull coal fromthe
ground and sell it, they imediately owe sone of that noney
back to STB. It couldn't -- so that is who we should be

treated |i ke, everyone else who has an executory contract.
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1 Mor eover, Your Honor, as | said before, we should be
2|| treated as though we have an adm nistrative claimbecause this
3|l is all post-petition activity for the benefit of the estate.

4|/ Thank you, Your Honor.

5 THE COURT: Thank you. Al right. STB.

6 MR. BUNN. Thank you, Your Honor, just a couple of

7| quick points. M. Martin stated that 365(d)(3) is styled and
8|/ only regards material breaches of |eases -- of nonresidential

9| real property leases. It's all obligations of nonresidenti al
10| real property |leases. And as previously stated, the STB

11| override agreenent is an integrated, incorporated, and/or

12| constructive condition of a nonresidential real property |ease.
13| For that reason, it should be treated the sane as a

14| nonresidential real property |ease under 365(d)(3).

15 Now, the other point | want to touch on, very briefly,
16| is the idea of escrow. They're going to claimthat they're

17| prejudiced, that we're trying to junp ahead of other creditors.
18| Well, if you put the funds into an escrow, then the noney's not
19| going anywhere. All it is doing is going into a dedicated fund
20| to go to whoever the prevailing party is in this case.

21 So | offer that as an alternative that | hope you w |
22 || consider. Thank you very much.

23 THE COURT: Al right. Thank you.

24 MR. MARTIN.  Your Honor, I'msorry, just two seconds.
25/ | haven't addressed this escrow point, because | think it's
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basel ess. There is no precedent for that. None. They cite
two cases which they suggest can support a conclusion by the
Court to require us to pay sonething that is in dispute. Those
case involved | eases where the dispute was over whether they
were in fact true | eases under Section 365(d)(3).

I n those cases, there was a presunption that the
| eases were | eases, because they said this is a | ease on the
front of them And so, the debtors were required to act as if
they were | eases while that issue was being litigated.

There is no presunption that the STB override is an
obligation of the |eases. None. And that's why this argunent
about escrow and paying until the litigation is done is
unsupportable. So | just wanted to address that point. Thank
you, Your Honor.

THE COURT: Al right. Thank you

Al right. Thank you for the presentation. |[I'Il take
the matter under submission. |'ll also take the objection of
Arch Coal and STB of the debtor's notion for authorization to
assune or reject unexpired | eases on nonresidential real
property under submission, and I'Il issue witten order and
findings of facts and conclusions of |law on all of those
matters.

Al right. | believe next we have cone to the notion
to extend exclusivity. Again, | have reviewed the debtors

notion, and reply, and the objections filed by the Commttee,
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U.S. Bank, the UMM, Aurelius and the Kni ghthead, and the
WIlmngton Trust. | will collectively sunmari ze the objections
as follows.

A path for debtor's emergence from bankruptcy will be
best served in the opinion of the objectors if exclusivity is
termnated and nore parties are therefore permtted to go
forward and seek the necessary third party investor and
ultimately propose conpeting plans because this will be
i nduci ve of everybody cooperating to ultimtely devise a
consensual pl an.

And, noreover, the debtors have not expended enough
energy in the interest of nost objectors towards searching for
the necessary third party investor and, as such, continued
exclusivity wll be futile, because the key players here,
particularly the UMM, the funds, and the commttees object to
exclusivity, which increases the |ikelihood that no plan
proposed by debtors will be consensual or will be ultimtely
confirmed by this plan. There is also sone concern that
debtors are yet to prepare a draft plan with sufficient
background information for key parties to eval uate.

Creditor U.S. Bank also nmakes it clear that if
exclusivity is extended and the Chapter 11 trustee is
appoi nted, the skewed consequences will be that only debtors
will be able to propose a plan that provides for substantive

consolidation of all 99 debtors while other entities wll be

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT COXL EBRPORATION, ET AL.
94

limted to proposing a plan concerning the nonobligor estates.

Wiile it is the debtors' notion I'Il first call upon
the objectors to provide any comments in addition to those
contained in their papers if they deem appropriate. First,

["Il hear fromthe Committee and all ow them ei ght m nutes or
| ess for their comments.

MR. MEYER  Thank you, Your Honor. For the record,
Tom Meyer of Kramer Levin, co-counsel with Carnody MacDonald to
the official commttee of unsecured creditors. You have well
summari zed nost of what | had all ready to say, so hopefully I
can take | ess than eight m nutes.

Debtors' reply brief clains that no party has nade a
pl an proposal to them That is both incorrect and inconplete.
The commttee's professionals outlined elenments of a plan to
t he debtors' weeks ago, including: One, the offer of stock and
reorgani zed Patriot to the union retirees. |If Patriot is to
reorganize at all it has to pay the retirees in new stock that
can be sold to pay their nedical benefits or some portion
t her eof .

Two, the paynent of the union's pension plan over tine
needs to happen, because otherw se the pension claimcould be
so large that the retirees can't get enough stock to pay any
meani ngf ul anount of medical benefits. And it was only after
our discussion that the debtors nade their |ast proposal to the

uni on which included these el enents, stock for the retirees and
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paynment over tinme of the pension plan.

As Your Honor noted the proposal was inconplete,
because it didn't have sone critical information. That
information was the value of the stock that was offered. The
debtors had to put a value on the stock to show that union
retirees were getting enough, and the debtors had to put a
val ue on the stock to show that union retirees were not getting
too nmuch, and their failure to value the stock produced the
creditor objections fromevery point of the conpass that you
see in today's hearing. Everybody opposes extension of
exclusivity, because nobody know who's getting the short end of
the stick, and every objector fears that it's getting the short
end of the stick and by the tine it finds out it wll be too
| ate. The debtors have asked for a 120-day extension. By the
tinme that's up they' Il be in default under their DIP and that's
why we say, all of us say, that we're all of us being held
host age, not because the debtors have a plan they're insisting
on, but because they're delaying plan discussions until it's
too late for any party to do anything, but take what the
debt ors propose.

The debtors have chosen this path. They coul d val ue
stock and file a plan based on that value. As Your Honor has
not ed, we have conpl ai ned about the failure to |locate a third
party investor. The debtors reply states that they have not

turned away any interested investor. W don't believe it
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al | eges they have sought any. The only third party investor
that we know of is one of our own creditors who surfaced before
t hese Chapter 11 cases were commenced.

Second, the debtors could have val ued the stock using
financial analysis and this is inportant, because it neant they
could have, in our view they should have, valued the union
conpani es and t he nonuni on conpanies. And they could have said
to the union, look we're offering you what your interest in the
uni on conpanies is worth, and they could have said to the
seni or not ehol ders the unionized debtors are a piece of the
puzzle. You need themto refinance the DIP, the Coal Act
clainms, the environnental clains, the pension clains.

So Patriot has to stay together and the union has to
get value fromPatriot as a whole, but so |ong as the union
doesn't get nore than the value of its interest in the union
debtors you, senior noteholders, don't have a beef. The
debtors coul d have done that, but they didn't, because as far
as we know they don't have a value for the union and the
nonuni on debtors.

We actually have a valuation and process. Qur
financi al advisor Houlihan has generated ranges of indicative
val ues for the union and the nonunion debtors, and prelimnary
ranges, and | stress the phrase prelimnary, ranges of
recoveries for the union retirees, the union pension plan, the

trade, senior notehol ders, and the parent conpany notehol ders.
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Now, the commttee is a real diverse bunch. W got
the union, we got the union pension plan, we got a trade
creditor, we've got the senior notehol ders indentured trustee,
and we' ve got the parent conpany not ehol ders i ndentured
trustee. And | will not tell you that we have consensus for a
plan inside the conmttee room because we don't. And we al so
don't have exit financing lined up to take out the DIP. But
with respect to consensus, | think we're a |ot closer than the
debtors are, because we are actually tal king about val ue, and
al |l ocations, and real plan issues based on the assunptions and
projections we get fromthe debtors. The debtors could be
tal king about that with the relevant different constituencies.
As far as we know there hasn't been much of that.

Wth respect to exit financing, it's tough for any
party to get attention of |enders or investors if the party
can't file a plan. |It's better to have multiple parties
| ooki ng for | enders and investors than no one.

So in closing | submt that the debtors have failed to
carry their burden, and I want to stress that. | think
sonetinmes it's carelessly said we're tal king about term nation
of exclusivity. That's not what's happening here. It's the
debtors' burden to justify extension of exclusivity. [It's
their burden to nake a record. W ask that the Court not take
as evidence statenents that are nerely argunent.

For exanple, the debtors argue the term nation of

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CORL EBRPORATION, ET AL.
08

exclusivity will damage the debtors and cause nmarket and
creditor confusion, but they offer no evidence or even any
particulars. | suspect that phrase appears in every
exclusivity pleading that Davis Pol k every wites.

The debtors argue that no third party will agree to
i nvest or |end before the 1113, 14 proceedi ngs are resol ved.
They offer no evidence that this is true, and we disagree with
It. The debtors say they haven't turned away any investor,
they fail even to allege that they' ve | ooked for one. The
debtors describe their relations with the commttee as cordial,
and they are. W've had productive discussions with the
debtors, and we hope those discussions wll continue.
Cordiality doesn't nmean that we agree on everything, and it
shoul dn't. W disagree on exclusivity. Qur previous
agreenments are not justifications for granting the debtor
relief.

Finally, the debtors describe a list of
acconpli shnments, and we don't deny them but we don't think
that's a sufficient record. Mich of what the debtors referred
tois frankly ordinary course, schedules, rejection contracts,
anal ysis of clainms, and many of them are operational which is
no criticism we do not criticize operating managenent for
getting the savings. Mnagenent has had an operation plan for
t he savi ngs and managenent is inplenenting that plan and

there's nothing in the debtors papers that shows why a Chapter

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT CHAL EBRPORATION, ET AL.

99

11 plan could not have been done concurrently.
The Court should allow exclusivity to | apse so that
parties other than the debtors, the commttee, the senior
not ehol ders, the union could | ook for noney without the
I npedi ment of exclusivity. Thank you.
THE COURT: Thank you. All right. Now l'Il call upon

the UMM. M. Perillo, you have four mnutes to tell ne any
additional coments if you deemit appropriate.

MR. PERILLO  Thank you, Your Honor.

THE COURT: Thank you.

MR PERILLO | want to identify nyself as the party
getting the short end of the stick, so | alleviate M. Myer's
confusion in that regard. Like M. Myer, ny client did
propose a termsheet to the debtors in negotiations a couple of
nont hs ago. They rejected it, but it did happen.

Regardi ng the debtors point on certainty, | sinply
want to say to Your Honor that the 1113, 1114 proceedi ngs are
not what is causing uncertainty. Wat's causing uncertainty is
the parties want to know what the |abor deal is and there is
not | abor deal yet. Regardless of how the Court rules on
Friday next or whatever day that the Court does rule, that
uncertainty will not be alleviated. The parties will still
want to know the terns of the | abor deal and while the Court
can reject an agreenent, the Court cannot inpose new terns.

| f the debtor achieves what it is asking for next
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Friday, the uncertainty will get worse rather than better, and
| enders will be nore reluctant, not |ess reluctant, because
there will no | onger be a no-strike obligation and the union is
not obligated to strike that day, or that week, or even that
nmonth. The union could tine the strike to fall in the mddle
of exit financing negotiations. So the certainty issue is no
reason to extend exclusivity.

The last thing I wll say, Your Honor, is the parties
have nmade sone positive steps in recent days, which causes mne
great optimsm Al of those steps have been nmade on or after
April 10th. \Wat happened on April 10th? That was the day the
commttee told the debtor that it wouldn't support its request
for extension of exclusivity.

So life is nore interesting when both parties are
riding on outside of the rollercoaster, rather than just one.
The union is on the outside of the rollercoaster hanging on for
dear life, and if the debtor was on the outside with us hangi ng
on for dear Iife we mght actually achieve a deal sooner.

Thank you.

THE COURT: Thank you. All right. Now l'Il call upon
Aurelius and Kni ghthead to make any additional coments for
four mnutes or less, if you all deemthat appropriate.

MR STRASSER: (Good afternoon, Your Honor

THE COURT: (Good afternoon.

MR STRASSER: |'m Alan Strasser on behalf of Aurelius
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and Kni ght head.

It is inmportant to know that what's at issue here is
not whet her the debtors should be prevented fromoffering a
pl an, but whether someone el se shoul d have the chance to
present one also. | took M. Perillo' s point about the
rollercoaster to illustrate sonething that | think the debtors
have underplayed in their notion and that is the urgency with
whi ch soneone has to find a suitable exit strategy for this
conpany.

The debtors acknow edged that their business condition
is fragile; they have reported publicly that they may default
on their DIP as early as the beginning of July, only -- not
much nore than two nonths fromnow. Everything about the pace
at which they're proceedi ng suggests that the conpany is
stunbling to a position fromwhich the rest of us will not be
able to recover.

And so, rather than have the debtor be preoccupied
with the many activities that it describes in its notion, and
we see the crowd here, we see the nunber of |awers here, we
| ook at the docket and see that we're closing on 3,800 entries
and that suggests to ne maybe the debtors need sone hel p.
Maybe they need soneone else to be [ooking for exit financing,
because they have so nmuch to do. But even the quantity of
activities that the debtors are pursuing | think does not

address what is the central issue and that is the nost
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1| inmportant thing that the debtors have to do is to straighten
2|/ out, by their owmn adm ssion, their |abor and retiree issues and
3|/l until they do that it is hard to understand how we' || progress.
4 So it is well and good to say that we're very busy,
5/ but if you don't address the nost inportant issue, then it's
6| hard to think that there's going to be a confirnmable plan
7| When the debtors finally did nmake proposals to the union about
8|/ to resolve these issues they made themin such a way that they
9|/ have provoked the union to the position M. Perillo just
10 || expressed, which is that the union is threatening a strike,
11| perhaps strategically tinmed, but that to ne suggests that
12| there's not going to be a consensual plan.
13 | would add to that that the initial -- not the
14| initial, the fourth proposal that the debtors nade to the union
15|/ was one that threatened to give away the property of the senior
16 || noteholders. And that hardly nade us nore interested to agree
17|/ to a plan either. That suggested that the debtors were not
18| interested to pursue their fiduciary duties.
19 Soin terns of the ultimte question for the Court,
20| which is are the debtors nore likely, if they are granted
21 || exclusivity, to come up with a confirmable plan, | don't think
22 || the Court can have any confidence that that is going to happen.
23| So with that, Your Honor, unless the Court has questions | have
24| nothing to add.
25 THE COURT: Al right. Thank you. Al right. Now I
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will call on WImngton Trust to nake any additional comrents.

MR. SILVERSTEIN: Thank you, Your Honor. Paul
Silverstein, Andrews Kurth, WImngton Trust, the senior note
trustee. 1'Il be very brief, Your Honor

The senior notes, as you know, are unconditionally
guaranti ed by each and every debtor in this case. They're
obligations of the principal debtor. First, | need -- and this
applies to all matters that are on today. | need to correct
the statenent in the debtors' pleading that Wl mngton is being
directed by Aurelius. And that's not accurate as we made clear
in footnote 2 of our pleadings. WImngton is acting inits
capacity under its indenture to protect the interest, if you
wll, of all senior note hol ders.

W m ngton believes that permtting other parties-in-
interest to propose a plan will nove the process forward.

Al'l owi ng the debtors exclusive period to expire would create
the "positive tension", as case |law tal ks about, and will nove
t hese cases, we believe, towards a successful resolution sooner
than |l ater.

The debtors argue that allow ng exclusivity to el apse
will create chaos. There's no factual basis or predicate for
such allegation. The debtors don't have an entitlenent
exclusivity. The debtors have a burden to extend it which they
have not nmet. Further, and finally, the suggestion that the

recent Code anmendnment limting exclusivity in all circunstances
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to ei ghteen nont hs does not suggest the eighteen nonths is the
entitlenment. There is no entitlenent here.

Merely because the debtors' exclusivity is not
ext ended does not follow that the debtor cannot actively
participate in the plan process. And again, WI mngton
bel i eves that the tension by not extending exclusivity wll be
positive for these cases. Thank you, Your Honor.

THE COURT: Al right. Thank you. Now I'Il|l permt
U S. Bank to nmake any comments, two mnutes or |ess.

MR SCHNABEL: Thank you, Your Honor.

THE COURT: Thank you.

MR SCHNABEL: Good afternoon. For the record, Eric
Lopez Schnabel, Dorsey & Wi tney, on behalf of U S. Bank as
I ndenture trustee to the Hol dco notes.

Your Honor, you did correctly characterize our what |
may call a conditional objection to exclusivity which, in
essence, that if Your Honor were to grant at any tine the
trustee notion, that would per se, with regard to those
estates, termnate exclusivity and we think it should be an al
or nothing situation with that. But our papers say what
they' re saying. Your Honor has that argunent.

| only rise to add with respect to the debtors'
response that U S. Bank as trustee is trying to guard agai nst
nonconsol i dation. W don't take a position at this tinme with

respect to consolidation of all ninety-nine estates or a non-
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con plan, if you will. That's an issue that really should be
for another day. And so, we're not trying to guard agai nst one
outconme or the other. W're trying to keep all options open.
And at this tine, the debtor has the ability to propose a plan,
consol idated or not consolidated, for all ninety-nine estates.
The trustees appointed, that creates a division and that skews
the process. Hence, our conditional objection. And, Your
Honor, that's all we have.

THE COURT: Al right.

MR. SCHNABEL: Thank you.

THE COURT: Thank you. Al right. Now I call upon
the U S. trustee to make any conments.

M5. LONG Thank you, Your Honor. Leonora Long on
behal f of the United States trustee. As this Court's aware,
any excl usive period within which to file and confirma plan is
a really inportant aspect of Chapter 11. It's very inportant
that the parties give the debtor the opportunity to negotiate
fairly wwth all the constituent groups. And it's for this
manner that we don't object to the notion.

But this doesn't nmean we expect the debtor to |inger.
I f we thought that the debtor was not acting in good faith to
attenpt to negotiate, we would bring the matter before the
Court in a variety of ways or perhaps even object to this
notion or request a shortening. But at this tinme, we don't

object to the notion and we feel the debtor needs this
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opportunity to negotiate what it needs to negoti ate.
There's sufficient tension in this case already. |
believe that the parties are aware -- | believe the parties are

aware of what they need to get done. And we look for themto
act. Thank you.

THE COURT: Al right. Thank you.

Al right. Now, M. Huebner, you' ve heard what
everybody has to say. You have twenty mnutes to tell nme what
you want ne to know.

MR. HUEBNER: Okay, Your Honor. Thank you very mnuch.
['I'l see what | can do.

Your Honor, in essence, there are three objections to
our exclusivity request. One is fromthe official commttee,
one is fromthe UMM and one is fromthe senior notehol ders.
They sort of style it as two but, of course, the 2019 bel atedly
filed tells us that Aurelius and Kni ght head had already a
majority of the senior notes and then we have their trustee
separately saying, well, I"'mnot technically controlled, so
sort of count us twice. | don't. | count themonce. So there
are three objections.

U S. Bank says just good for the goose, good for the
gander because 1121 automatically will lift exclusivity if
their trustee notion were granted. Qur only request is if you
do that, it should be open for everybody.

Let's first take a step back and set the context
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because | amreally -- I'mgoing to be hitting, frankly, pretty
hard at sone of the things that you just heard because | think
they really do not match either reality or comunications to

t he debtor or our experience to date.

First of all, we've had only one prior exclusivity
request. This is our second request in the entire case. W're
asking for 120 days nore which, as we put in our papers, isS
absolutely typical for a nega case of this size. You did not
hear anybody conme back with any exanples of cases of this size
or nature where exclusivity was term nated anywhere near nine
nmonths into a multi-billion dollar case.

But, you know what, Your Honor? W didn't want you to
take our word for it. So we went back. And we | ooked at every
single case in the last five years with nore than two billion
dol l ars of assets. The nunber of cases in which exclusivity
was term nated or not extended in |less than a year, zero.

Every case ever where the debtor requested, of this size, in
nodern history a request of a year or nore, it was granted.
Now, this isn't a precedent thing, Your Honor. It's not |ike
the other case where we say they did it so you should do it.

O course not. It's not controlling law. What it is, it's an
acknow edgnent by all courts that when you have an ultra nmega
case of this size and conplexity, a lot of stuff has to get
done before you can talk intelligently about a pl an.

In math, you can't solve an equation that has six
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variables init. You need to get it down to a manageabl e
nunber so that it is then solvable. And what you don't hear
from anybody which I'll discuss in a fewmnutes is that we
have rebut anybody's request to address issues because, in
fact, there's nothing tinely that has not yet been addressed.

That is why the Code grants exclusivity to the debtors
fromthe beginning and why the case law is very consistent that
unl ess there is a pretty good reason to do so, extensions are
routinely granted.

And, Your Honor, by the way, |ooking back at those
cases, | just want to be clear, npost of those are not | abor
cases. And | abor cases are even nore conplicated: a, because
the human issues are so painful and so real and require a deft
and t houghtful hand on nmultiple sides; but, two, because 1113

and 1114 set forth a really conplicated statutory set of

requirements that stretch the tinme periods out extensively. |If
you don't negotiate enough, you'll lose. |f you don't provide
sufficient data, you'll lose. So |abor cases are al ways

| onger.

Your Honor, the objectors ask that they term nate
exclusivity so that they can start proposing a plan and seeking
financing. These requests would, in fact, greatly damage the
estate. It's just not that conplicated to figure out why.
There are creditors who have wi de and divergent views. There's

no certainty as to exit cash flows. There is no certainty as
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1| to the labor situation. M. Perillo is telling you, and he has
2|l lost no opportunity to do so, the union could strike and kil
3| the conpany. \What credible investor that's going to tal k about
4| putting hundreds of mllions of dollars to work and spend
5| mllions of dollars to do diligence, to apply |egal analysis,
6|/ financial analysis, opportunity costs, would have nont hs ago,
7|/ when there was conplete uncertainty into Patriot's future, done
8|/ any of those things?

9 Your Honor, if it would help the Court, totally

10 || unprepared, | will put Flip Huffard on the stand right now, the
11| totally senior brilliant, wonderful Bl ackstone banker guy in

12| this conpany to give you sworn testinony that market chaos,

13| market turnoil, market confusion, incredibly escalating

14| professional fees and serious risk to this estate would be the
15| absolute result of the objections being granted.

16 And you know what? | mght even offer to put M.

17|/ Mazzucchi on the stand because |'mguessing that if | put

18| Houlihan up there and said, really? Really? You really think
19| that we should have already gone out? And wth what business
20| plan? Wth what exit cash flows? And then | would say, M.

21 || Mazzucchi, how many tines did you tell the debtors that you

22 || thought they were behind? Can you give ne any exanples of

23 || peopl e you brought that we refused to talk to? Can you give ne
24 || any exanpl es of people you think we should be talking to and we
25| said no?
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Your Honor, this exclusivity objection cane as a total
surprise. As an officer of the court, I'mtelling you, we
never heard fromany party: please do X right now You're
behi nd schedul e on a plan. They tal k about giving you draft
pl ans, giving us plan proposals. It's not true.

When M. Mayer described his plan proposal, he
described 1113 provisions. He's given a plan proposal that
said give the union equity, not a claim and try to stay in the
pension plan. Well, first of all, we were just about ready to
do that because those are obviously good ideas and we've been
t hi nki ng about themfor a long tinme. But what he doesn't tell
you is that it was a plan proposal for all the classes and the
intercreditor issues and the senior notes versus the converts
and how we cone out on substantive consolidation and how we
settle those issues and how we come out settling the tens of
billions of dollars of interconmpany clains where the anal ysis
about recharacterization and what the actual value and bal ance
sheets of these conmpanies look like is still underway both by
t he debtors and the commttee.

So let ne tell you what's actually happening. What's
actual ly happening is that there's no hostage situation here.
" m sure Your Honor has read the cases in the twenty-four hour
a day/seven day a week nonth that you and your chanbers nust
have had. Hostage taking neans the debtor is dug in on a

position, it's not going to nove, negotiations are no |onger
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going to bear fruit, creditors disagree and sonething has to
break the logjam The words are "log janm', the words are
"inpasse”, the words are "hostage taking".

What you don't see in anyone's papers are any
all egations that we're at an inpasse because we're not; any
all egations that they're hostage taking because there isn't;
any allegations that there's a | og jam because there isn't.
Sonebody tal ked before -- they called us a four-year old. |
know, for the record, we're five and a half. W were very hurt
by that. Patriot is not only four years old. R ght? They
tal ked about the jigsaw puzzle pieces. The anal ogy was not
very good there but it's actually pretty good here. You have
to have a storyline, Your Honor, to go to market. You have to
say here is the conmpany we want you to put hundreds of mllions
of dollars into.

The great news, Your Honor, is that we're actually not
that far right now from having that storyline. W're not that
far fromthe pieces being put together that actually enable us
to go to market in a nore focused way.

But let ne be clear. | don't want the record to
mslead in any way. W have been talking to financing sources.
We have made it clear to all parties that we will talk to
anybody that they identify. There has been no limtation on
any party to bring us financing sources. And, by the way,

shane on the conmttee because two and a hal f weeks ago, they
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called ne and said, you know, we'd like to | oosen the confi so

that we can provide information nore freely to potenti al

financing sources. | said great. Bring it on. Send ne a
draft. We'll turn it imediately. | don't even have a draft
yet.

So all their statements -- you know, what they put in

their little footnote in their pleading is the issue is being
di scussed. It's not being discussed. They asked. W said
yes, great, please send a markup of your confi. W're
delighted to talk to any financing sources you bring us. |
guess they were just too busy with other stuff. But the
| ogical |ink between exclusivity being lifted and exit
financing just isn't there. W need a conpany with a story
l'ine and cash fl ows.

And, by the way, the nobst inportant thing that you
probably heard at this hearing so far actually canme from M.
Perillo who said that he is very optimstic about where things
are now going with the union and the debtors. That's a huge
poi nt, Your Honor. You know, a lot of times at hearings |ike
this, you only see the bad stuff because the good stuff flies
by in all the certifications of counsel for uncontested entry
of orders that Your Honor graciously continues entering.
Ri ght ?

Every one of those is a building block that builds a

story and an edifice that can be taken to the market. So
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today, you heard in the space of a nonth and a half, we cut an
1114 deal with all the nonunion retirees. Another huge pl ank
of certainty that is needed to have a plan. You heard optim sm
and there are going to be around-the-cl ock negotiation sessions
in the comng days. Qur CEO literally said, | won't even | eave
the room 1'Il sleep there; I'll eat there. Let's try to get
a deal done before Monday. So we could actually be on the
brink of a phenonenal step forward in Patriot's case which the
obj ectors sinply refuse to acknow edge.

Your Honor, |'mnot going to go through the list of
t angi bl e achi evenents which are pretty shockingly belittled by
the objectors. You can't have a conpany w thout a thousand
| eases that you know you're keepi ng because they're your cash
flow. You can't have a conmpany w thout some certainty as to
your cash flows on the royalty agreenent. You can't have a
conpany w thout sone certainty as to clains of adm nistrative
and secureds' clains status. You can't have a conpany wi t hout
certainty as to 1114. And nost assuredly, you can't have a
financeabl e conpany wthout the multi-billion dollars between
us and the union resol ved.

So when people tell you exclusivity is the reason that
we don't yet have a financing source, it's just hogwash. It's
that sinple. And | don't even believe that people saying it
fromthe podiumactually believe it thensel ves.

W will talk to anyone, anyone brings us. No one has
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brought us anyone. W are absolutely making all the steps we
need to in the market to do so.

And, Your Honor, there's a reason why there's only one
fiduciary that is a fiduciary for truly everybody, sonmebody who
needs to be above the fray but in the mddle of all the issues
because we don't have an ax to grind. You know, our conmttee
went fromseven to five and, frankly, | think it's kind of a
very unusual commttee and that's kind of manifest by the fact
that nost of the objectors to exclusivity on the commttee
itself are conmttee nenbers who have really specific
perspectives and their own sort of huge axes to grind. You
know, one and a half of themwant a trustee. You have two of
them are union and the pension funds. So, you know, you got to
take a little bit of a step back because this is not a case
where the conmttee is really full spectrum These are huge
pl ayers that each have their own chess gane going on with us.
They're certainly doing their duties; I"'mnot alleging to the
contrary. But I'mjust saying it's alittle bit nore conpl ex
picture. In a nega-case like this, you mght see nine; you
m ght be seven. W started with seven; now we're down to five.
And each one is a nmega player in its own right but, yet, they
also are on the conm ttee.

Your Honor, there are nine factors that the case | aw
| ays out for exclusivity. | think that | will probably spare

the Court having to track through every single one of them
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They are laid out on page 7 and 8 of our brief.

Let ne tell you what el se the objectors don't have.
They don't have an answer to the fact that all nine factors in
fact favor the debtor. |It's clearly a nega-case. W're
clearly working cooperatively with the creditors' conmttee.
We're clearly making great faith progress towards
reorgani zation. W' re slaying dragons |left and right and
novi ng forward assi duously on issue after issue.

There is an unresol ved conti ngency, a huge one. But
| uckily, Your Honor, the statute tells us that one way or the
other, we will have nore certainty as to our union and pension
situation by the end of May and then it will be resolved. The
union has a right to strike; we get that. But again, as
fiduciaries, we wll do everything we can to avert that,

i ncluding there are post-hearing options as well as pre and
during hearing options. The Iength of previous extensions.
Not one nega-case ever -- and we coul d have gone back ten
years. There was no -- probably it woul d have been the sane.
This is on the extrene conservative side.

You know, for better or for worse, Your Honor, this is
ny fifth mega-case as debtors' counsel. Labor nega-case. |
don't know what | did in ny past life that it enables ne to
make that statenment, but here | am And every one of those
conpani es survived despite several of them lots of punsters

and prognosticators saying they weren't going to make it. And
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In nmy experience, Your Honor -- and there's a fair anount of
experience, hopefully, that | can put behind this statenent --
t hese cases are proceedi ng exactly as they should be. You
file; hopefully you get a big DIP. W got a really good one.
You then attack the nediumand | ow hanging fruit. You reject
| ots of bad contracts right away. You attack the 365(d)(4)
stuff. You | ook at adversary proceedings. You analyze clains
agai nst the conpany. You begin the talks with the union. You
| ook at your |egacy situation. You |look at core versus noncore
assets. Check, check, check

You bring an ever-increasing |level of focus to the
tough nuts to crack: the nega issues of the case, the centra
dramas. Check, check, check. Optimsm progress, good faith
offers, trial next week. M ght even be obviated. Wo knows?

Then you | ook at sonme nega issues that the objectors
don't nuch talk about. But let nme be very clear at how key
they are to any plan. WII this estate be substantively
consolidated? WII it be nonconsolidated? WII| there be a
settl ement of the sub-con issue as there is in many of the
cases that you know about and that were cited by the objectors?
What will happen with the billions of dollars in interconpany
claims? We're going to talk a lot when we get to the trustee
notion about sort of value and inter-debtors.

That's a big sort of whirl of things under the surface

that's being discussed right nowwth the conpany. And,
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1| frankly, I"'mnot actually sure that we really see things

2| particularly differently. And then once you know your cost

3| structure and you fixed a |lot of what's broken and you have

4| viable cash flows, then you ranp up substantially your

5|/ conversations with the financing nmarket.

6 And, by the way, Your Honor, let ne also be clear. W
7|/ have a draft plan underway. Let there be no m stake about

8|/ that. One of the counsel tinely suggested we were just too

9| busy to do a plan and maybe we need help. Let me | eave no

10|/ doubt. | don't need help. W're doing just fine and we're

11| doing what we should be doing. Okay?

12 The unions' objection nostly just insult us. And

13| that's okay because we start trial in a week and, you know,

14| they have a style and an approach and |I respect that.

15| Everybody | awers differently. The only thing they really say
16| is that we're not seeking financing. Well, you know, Your

17|/ Honor, that's kind of funny. | w sh that, by coincidence, we
18| had had depositions of everybody's financial advisors this

19| week, but we didn't. W only had the union's financial advisor
20|| because we have the 1113 trial next week. And happily, we
21 || actually asked them and it's in our reply brief, and it al nost
22| just speaks totally for itself. Could we get exit financing
23| now with 1113 and 14 open and hangi ng over us? Answer: "No."
24| So when the objectors are actually under oath and they're being
25| asked under penalty of perjury whether we could get financing
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now, the answer is no. But yet, in their papers, they say,
ahh, those shanmeful debtors, why don't we have exit financing
yet. Maybe we shoul d put everybody under oath and see what
their answers are going to be.

Then there's Aurelius and Kni ght head. Your Honor,
what do they really want? Well, they tell us and we'll be
di scussing that in a few mnutes. They really want this thing
of ripping the debtors in half and this fantasy that the

eighty-six of themw || just tra-la-tra-la their way out to the

bankruptcy. [I'mnot going to argue that now, but suffice it to
say we'll address that at the tinme. Because their trustee
notion, | believe, fails profoundly, so their exclusivity
notion, which is essentially seeking the sanme relief -- in
other words, lift exclusivity so that we can do this -- clearly

fails as well.
And their notion that there's hostage taking when --
no. You know, I'mjust going to leave it at that.

So then there is the inpasse issue which | touched on

briefly before. Your Honor, 1'd like you to ask each one of
the objectors -- actually, I wouldn't 'cause never ask a
question you don't know the answer to. | retract that. [|'l]
speak for them | know what they would say. Have we

negoti ated some core issue to the bitter end and refused to
show flexibility? Have we said, we're doing x and we don't

care what your views are? W're dug in ony. W're a peer
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sub-con, we're a peer non-con. This is our view on
recharacterization. Absolutely not. And if anyone cones up
and says that, | will say it this strongly: they're lying to

you. Ckay? Because those things are being di scussed now and
t hey need to be discussed.

Finally, let's look at the great anal ogi es that they
bring up: Tribune, Lehman. Look, flexible tension in the
case. Yeah? Gkay. | lived those cases. |In Tribune, there
was a full eighteen nonths of exclusivity and then there were
four conmpeting plans. And it took four and a half years to
resol ve the bankruptcy and | think over a hundred mllion
dollars in increnmental |egal expense was spent.

In Lehman, there was no need for exit financing. It
was a liquidation. There was a full eighteen nonths of
exclusivity. Three years later, people began to file conpeting
pl ans. No possible relevance to this case.

Your Honor, finally, let me just turn to the conmttee
for a mnute. The conmttee's statenments in their pleadings
and then today that they just don't know enough about val ue and
they have a matrix, it's just -- let ne just say it's not what
| expected. And let nme be very clear about this as well. W
have a recovery matrix that shows what different people get
under different |egal assunptions. And there are |ots of
conplex things that go into the grid. The commttee has a

recovery matrix that M. Mayer alluded to that does simlar
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things. Qur sets of financial advisors have had full open,
conpl ete di al ogue and sharing of those matrices. There is no
information gap. And there certainly is no failure to
cooperate with the commttee on any of these issues including
this issue.

Your Honor, may | just take two nore mnutes, if |
may ?

THE COURT: You nmay.

MR HUEBNER: Thank you

So, you know, | just think that you really need to
take with a grain of salt the facts that they say are true but,
nore inportantly, there's law. And if you |l ook at all the fact
patterns, what they actually should be alleging is just not the
fact pattern here. There's no hostage taking. There's no
failure to conprom se. There's no jamming. There's not hing.
W are proceeding along. W're in nonth 9. For a nega-case,
it's really where we should be. W wll have a |lot nore
certainty very soon. And, by the way, these allegations that |
saw for the first time in their papers that we're noving too
slowy, we're nmeandering, never said to us before. No party

ever said where's the plan, where's the financing, you' re way

behind, |I'mvery dissatisfied. Just |like the trustee notion
cane as a conplete surprise to us with not a phone call, not an
e-mail, no notice, nothing, so, too, the exclusivity objection.

That's not the fact patterns. The fact patterns are what

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document
PATRIOT COAL USRPORATION, ET AL.

121
1| people know there have been clashes and they appear to be
2| irreconcilable. N ne nonths into the case, all you're going to
3|| have is total chaos. W need a plan; we need a conpany. W
4| need exit financing. W're noving very appropriately. In
5| fact, we're ahead of schedule. You know, we had a big footnote
6/ inour, I think, reply brief with a lot of the other |abor
7|/ cases at how soon they nmade their 1113 proposals and what their
8|/ plan schedul e | ooked Iike. You know, the notion that we're
9| sort of way behind here is not true.
10 And, by the way, we'll talk nore about the D P default
11| in a few m nutes, but again, that's a covenant default. W
12| don't mnimze it. It's an absolutely real default. But as we
13| said on the trustee notion, Your Honor, banks need to grapple
14| with covenant defaults not infrequently, both in court and out
15| of court. You know, all the |awers here can tal k about
16| Amendnment 13, Anendnent 14, Anendnent 15. That's the real
17| worl d.
18 W are, in fact, ahead of budget on cash and liquidity
19| conpared to both the original D P forecast and the Cctober
20|| anended bank plan. So the notion that, |ike, the house is on
21| fire, the debtors are asleep at the switch, there's no truth to
22| it. There's just none.
23 Sinmply stated, Your Honor, | believe very strongly
24| that the debtors are appropriately shepherding these cases,
25| that we are exactly where we should be. But you know what ?
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Scratch that. Let nme nake it easy. I|I'mgoing to try to nake
It even easier for Your Honor. W don't want 120 days. You
know what? People think that's a little too long. They want
to prove that we're going to work wi cked fast. So you know
what? Here's an offer, Your Honor, that hopefully will make
this decision even easier than I'"'mhoping it will be. W would
amend our request to seek the exclusivity term made on the
earliest of the following three dates: one, 120 days fromthe
current expiration date; or two, sixty days after either Your
Honor rules on 1113; or we reach a deal and the Court enters an
order approving the deal with the union on 1113. W'II| put our
noney where our nouth is. W are ready to nove for the exits
with extreme speed and get the financing we need if it's
avail able in the market once we have certainty on our | abor.
And everybody that wants to is welcome to sign a confi and cone
along for the ride.

THE COURT: Al right. Thank you. Al right. M.
Mayer, if you have anything else, briefly, you have two
m nut es.

MR MAYER | won't need two.

THE COURT: Al right.

MR. MAYER  Your Honor, with respect to the
confidentiality agreenent aforenentioned by M. Huebner, first,
the previous discussions on confidentiality agreenents with

respect to third parties generally were tied to whether or not
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the commttee woul d consent to an extension of exclusivity.
And since we never reached agreenent on that, there seened to
be no point. And burdening M. Huebner on negotiating and
agreenent of that sort, we welcone his invitation and we wll
provide himw th one.

Second, there is, as | said, one third party that we
wanted to be able to talk to. And we only got their
nondi scl osure agreenment on Friday because the debtors needed to
consent to themgiving us a copy of their NDA. And our
coments to that NDA which would allow us to be co-signators
were sent to M. Resnick, M. Huebner's partners, | believe
this norning. So | think the cooment that the commttee has
been dilatory and we should feel ashaned is m spl aced.

We continue to believe that there are parties out
there who need to be sought after. And if the debtor the
extension of exclusivity, it's its burden to seek them |It's
not its burden -- it's not the commttee's burden to find them
Thank you.

THE COURT: Thank you. All right. M. Perillo,
anything el se fromthe UMM?

MR. PERILLO  No, thank you, Your Honor.

THE COURT: Al right. Thank you. Anything else from
Aur el i us and Kni ght head?

MR. STRASSER: Your Honor, | don't agree with the

comrent --
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1 THE COURT: W need you at the podium Sorry. One,
2|/ so we can get you on the record. And sonebody m ght be | ooking
3| downstairs in 5 South.
4 MR. STRASSER  Your Honor, | don't want to suggest
5/ that | agree with all the conments made about whether the
6| debtors are cooperatively negotiating. But | don't think
7| there's nore that | can say about that without getting into the
8|| nitty gritty about court discussions. And | don't think that's
9| helpful to the Court.
10 THE COURT: Al right. Thank you. Al right.
11|| Anything else fromthe WI m ngton Trust?
12 MR. SILVERSTEIN: No, Your Honor. Thank you, though.
13 THE COURT: Al right. Thank you. Anything else from
14| U.S. Bank?
15 MR SCHNABEL: No, Your Honor. Thank you.
16 THE COURT: Al right. Thank you. Ms. Long,
17| anything el se?
18 M5. LONG No, Your Honor. Thanks a |ot.
19 THE COURT: Al right. Thank you. Then | will now
20| call up M. Huebner. D d you have anything el se? You have
21| about three mnutes left.
22 MR. HUEBNER:  Your Honor, | guess that | ended up at
23| ny passion for the cause of hel ping save these estates. |
24| ended up going rather off of ny outline.
25 The one other thing that | forgot to nention that |
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think I1'd probably Iike to nention is that the Borders case is
also -- with respect to the conmttee objection which is
actually the one that, because they are a fiduciary, not quite
as broad as us, | do take rather nore seriously and found,
frankly, rather the nore frustrating because it cane as such a
surprise. There's actually case |aw even on that point. And I
think that's actually very inportant and we cite that in our
reply brief.

In the Borders case, the judge was faced with a
situation where fromeverything they saw of the entire case,
the debtors and the conmttee had worked out every issue and
wer e proceeding kind of armin-armon stuff. And then |o and
behol d, |i ke kind of fromnowhere fromthe judge' s perspective,
the commttee canme in wth a |ist of conplaints on exclusivity.
And the judge said, you know, | don't really agree. And
there's been no signal of this. And the fact that it was kind
of a surprise objection actually was given weight by the court.
And | think that that probably has at | east sonme rel evance
her e.

But, you know, to the extent that it's hel pful, I
think that it's not only what's happened so far that | think so
very strongly supports our absolutely typical, sort of never-
been-denied type request. | think it's also what |'mtalKking
about with respect to the go-forward which is you m ght

remenber -- you probably don't 'cause why would you -- that on
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the very first day of the case both in New York and here,

said, let me be very clear. W like to run totally consensua
cases. W're always open to making a deal. Qur voicemail is
twenty-four hours. Please e-mail us; please call us. The

i ssues that the objectors are really tal king about which is we
want to have sone plan negotiations. W want exit financing to
be sought. The |linkage they don't really make successfully at
all, neither law nor |ogic nor precedent, is that you need to
bl ow exclusivity open. Right? | think it's pretty clear that
i f we have many different parties running around talking to
sane financing sources with their different versions of a plan,
you're going to get mass market confusion and chaos. And as |
said, I'll put alnpbst anybody on the stand who's in the room
ri ght now because |I think that they're going to testify that
way .

But | want to be clear about the go-forwards that that
was not lost in the fact that | was advocating a notion because
t he substance actually matters just as nuch. The debtors stand
ready, wlling and able to confi up and begi n conversati ons
with all credible financing sources for the conpany. You
didn't hear anybody say they didn't talk to m ne because they
don't like nme. You didn't hear anybody say they brought one.
Nobody' s brought one. But we're not judgnmental that way.

Truth conmes fromall places. Financing cones fromall places.

W are ready, wlling and able to cooperate and nobody has
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never alleged that we have not. So | think in ternms of the go-
forward, | think it's actually as inportant as the | ook-
backwards. | anmended our proposal to nmake it clear that we're
willing to nove lickety split towards the plan, that people
suddenly profess they so desperately need to seal but | don't
think the pieces are there just yet. And | also want to nake
it clear that we are open to talk to all responsible financing
sources and that we are ready to serve our job as fiduciaries
for the next nine nonths or six nonths or four nonths, as
little as we can possibly get away with, as we have for the

| ast ni ne.

THE COURT: Al right. Thank you. Al right. Then I
W ll rule on this notion when we cone back fromthe first break
as wel | .

Al right. Myving down the docket, the next matter is
the notion to expedite notion to conpel Aurelius and Kni ght head
to conply with Rule 2019. It appears to nme on the docket now
that counsel and | ocal counsel for Aurelius and Kni ght head have
filed verified statenents under 2019. Therefore, |I'd be
inclined to grant the notion to expedite and grant the notion
to conpel unless there's sonething el se.

MR HUEBNER: No. W're satis -- their disclosure was
very, very late. But now that it's on the docket, it's fine.

THE COURT: Al right.

MR. HUEBNER  So, frankly, we don't even feel a need
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to see the notion granted at this point.

THE COURT: Al right.

MR. HUEBNER: You've already -- it's been nooted.
However, the easiest way to dispose of it is, they filed what
t hey shoul d have and we're done.

THE COURT: Al right. Then I'll deny it as noot.
Thank you.

Al right. Then next, that brings us to the notion to
appoi nt the Chapter 11 trustee. Again, | have reviewed the
notion, the joinder of WImngton Trust in support of the
notion, the debtors' objection, the joinder of Citibank to
debtors' objection, the joinder of Bank of Anerica to debtors'
objection, the commttee's objection, the 1974 Pension Trust
response, the objection of the UWA and the limted objection
of US. Bank. 1In light of the fact that I amwell aware of
everyone's position, I will first call upon the notehol ders,
Aurelius and Kni ghthead, to nake their presentation in support
of their notion in ten m nutes.

MR. ROBBINS: Thank you, Your Honor. Again, |I'mlLarry
Robbi ns from Robbi ns Russell for Aurelius and Kni ghthead in
support of the notion.

| want to thank the Court for scheduling the argunent
on this nmotion today because the Court may recall that if the
debtors, who are supposedly our fiduciaries, had had their way,

this notion woul d have been postponed until after the hearing
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1| on the 1113 and 1114 notions at which point it would do us no
2 || good.
3 And not only that, Your Honor. Had the debtors gotten
4| their way, we would have been silenced at that 1113 and 1114
5|/ hearing notw thstanding the fact that the very subject matter
6|| of that hearing is whether a proposal advanced by the debtors
7| to obtain the 1113 and 1114 relief would, in our view have
8| siphoned assets fromthe nonobligor debtors in which we have
9|/ clains to satisfy clains only owed by the obligor debtors al
10| of which was, to our clients, prejudice.
11 That, | think, is not conduct, respectfully, that is
12| consistent with the duties of a fiduciary. M. Huebner says
13| that his clients are uniquely above the fray. W respectfully
14| suggest that they are not and that they have, in fact, chosen
15| sides.
16 Now, they are adm ttedly burdened by unavoi dabl e
17| conflicting interests. They have duties to constituents and to
18| entities with very different positions. And the proposal s that
19| they've submtted on the 1113 and 1114, we respectfully
20 || suggest, would, if approved, siphon assets fromthe nonobligor
21| debtors to discharge obligations which they do not have to the
22 || unions.
23 And that is precisely what brings us here today.
24 || Because of these proposals, because the very hearing today
25| was -- had they had their way on this would have been postponed
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until it would have done us no good and we woul d have been
silenced at that hearing had our supposed fiduciaries had their
way. W thought it was tinme to appoint a trustee under
1104(a)(1) and (a)(2).

In the tine avail able, Your Honor, 1'd like to make
three points beyond those -- to anplify on the points nmade in
our papers. First, we seek a trustee because, as we noted in
our papers, the debtors have breached their fiduciary duties to
the senior noteholders | represent. The proposals to the union
| want to enphasize would, in fact, siphon assets fromthe
nonobl i gors to satisfy union clainms owed only by the obligor
debt ors.

Now, you got a |lot of objections fromall the sources
you woul d expect to object to this: parties that do not have
an undifferentiated fiduciary duty to our clients. But what is
stri king about the objections that you got, Your Honor, is that
none of them dispute the fundanental prem se of our notion for
a trustee which is, in fact, that the proposal that the debtors
have pronul gated, the one they pronul gated before we filed our
notion and the one they promul gated the day after we filed our
notion, what no one disputes is that at the heart of these
proposals is an asset transfer fromthe nonobligors to
di scharge obligations owed only by the obligors to the unions.

And they don't dispute that this is inpermssible

under ordinary |laws regarding corporate formalities. To the
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contrary, what is nost striking about the debtors' subm ssion
Is that they enbrace as entirely appropriate, if they choose
to, exactly the transfer that we are objecting to. And they
make thi s audaci ous claim Your Honor, as far as | can tell,
utterly bereft of support in the case law. They tell you that
if, in fact, they end up pushing this proposal to Your Honor at
the hearing that it's okay, in essence, to strip assets from
one debtor to satisfy the obligations of another. That, we
respectfully submt, is absolutely |legally unsupportable.
There are no cases that justify it outside the very narrow
ambit of sub-con for which we submit there is no factua
predicate in this case.

So you have proposals that cone entirely at our
expense being pronul gated by the debtors that are supposedly
our fiduciaries and to conpound matters, they had wanted to
silence us, to not let us speak at the hearing and to push the
hearing until after a point at which it would do us no good.
Your Honor, that doesn't sound like a fiduciary to ne. Wth
fiduciaries |like these, who needs adversaries? That's point
one.

Point two. The objectors give you a series of
downsi des that they tell you will occur if the trustee notion
is granted. It's sort of a parade of horribles. Al these
things that are going to go wong if you grant the notion. Two

points to be made about that. The first is that, under the
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statute, these are not |egally cognizable argunents at al
because if as we submt is the case, if we have shown you that
t he predicates for cause are presented under (a)(1l), the duty
to appoint a trustee is mandatory without regard to all the
supposedly sky-is-falling-downsides that our opponents,

obj ectors, have identified.

But even putting aside the fact that the appointnent
I's mandatory if we've shown that the predicates are satisfied,
this parade of horribles that has been advanced to the Court
Is, in fact, a parade of red herrings. Let nme tick off the red
herrings one by one.

The DIP default. They say you can't appoint a
trustee, Judge, because this will be an event of default and
the sky wll fall. Well, you' ve heard already this norning
that they're going to breach a covenant anyway in the third
quarter of this year and so whoever is running this bankruptcy,
whether it's the debtors or whether it's sonebody that actually
serves as our fiduciary, they're going to have to contend with
the DIP default. They're going to have to negotiate with the
DI P | enders either way.

The second argunent you hear is that our proposal, as
M. Huebner put it a few mnutes ago, is ripping the debtors in
half. That is an utter canard. W are not asking to rip
anything in half. Wat we are asking for is to have an actual

fiduciary at the table who isn't | ooking to conprom se our
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clainms or silence our voices. That, | think, is the | east we
are entitled to under the statute.

We are not asking for sonebody to run the conpany.

The trustee can | eave managenent doing its job. Al we want is
sonebody at the table with the authority to act as a true
fiduciary with an undifferentiated loyalty to his charges.

The third argunment is, well, gosh, if you appoint a
trustee and he brings one or nore of the nonobligor debtors out
of bankruptcy, suddenly that obligor or obligor that cones out
of bankruptcy early is going to be hit with joint and severa
liability either on the pension fund or on other clains to the
DI P | enders.

Well, | suggest to you, Your Honor, that if that is
true, the trustee won't do it because his charge will be to act
responsi bly, consult with people he ought to consult with. And
if it'"s really true that it will be an econonmic calamty to
bring one or nore of the nonobligor debtors out of bankruptcy,
we can count on the fact that the trustee wll not act that
foolishly.

But the question is should we have sonebody at the
table who's actually acting like a fiduciary. Not conprom sing
our position by shifting assets from nonobligor debtors to
obligor debtors with no benefit to the nonobligors and, at the
same tinme, silencing our voices. | think the answer is, yes,

we ought to have a real fiduciary at the table and trust himor
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her to do their job and not bring out debtors -- the
nonobl i gors from bankruptcy precipitously.

Finally, and here's the | ast point, the objectors tell
the Court, citing Adel phia and WrldCom that interdebtor
conflicts of this sort are common and they don't result in the
appoi ntment of trustees. Respectfully, that just sinply
m scharacterizes our argunment. Qur argunent, Your Honor, is
not sinply that our alleged fiduciaries |abor under conflicts.
Qur argunent is that they have acted on the conflicts, that
t hey' ve chosen sides, that they've decided that they're going
to cast their | ot because of business conditions, because of
uni on issues, because their eye is on the ball that it's on,
they have cast ot with the principle that they can nove assets
fromthe nonobligors to the obligors.

It is not sinply that they |abor under a conflict. It
is that they have, in fact, acted on the conflict. And acted
to our detrinment. And, You Honor, that is what separates this
case from Adel phia and Wirl dCom -- nakes those precedents not
particularly illumnating and | eaves us where we are today with
a need for our own voice, our own trustee with an
undi fferentiated fiduciary duty to our clients.

Your Honor, unless the Court has questions, |'m
grateful that |I've been reserved four mnutes of rebuttal

THE COURT: Al right. Thank you. All right. Then

now | woul d hear debtors' argunents in opposition. Yes?
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MR. SILVERSTEIN. WI mngton, Your Honor? W joined
In the notion.

THE COURT: Don't worry. W're going to get to it.

MR, SILVERSTEIN. Thank you.

THE COURT: | want to hear fromthe debtors now and
then 1'll go through all the other parties.

MR. SILVERSTEIN. Thank you, Your Honor

THE COURT: Thank you.

MR SILVERSTEIN: | apol ogi ze.

THE COURT: No problem

MR HUEBNER: Candidly, Your Honor, this is the first
motion in this entire case out of 3800 docket entries that
borders on sanctionable and frivolous. The debtors nade a
proposal to one creditor to settle a massive litigation. That
proposal is the subject of a one-week trial beginning next week
in which many parties, including the noteholders, will be able
to participate.

And, by the way, while we're on the topic of the
debt ors robbi ng of due process, let ne just rem nd himbecause
maybe he wasn't on the case yet, the Court largely granted our
1113 process notion with respect to the notehol ders who wanted
tointerfere in all aspects of the trial which is basically
wi t hout precedent and the Court cabined themin al nost exactly
the way that we and sone other core parties have agreed. So

his tal k about disenfranchising and not being their fiduciary,

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document
PATRIOTCOAP USRPORATION, ET AL.

136

1| you know, what he's trying to tell you is any tine the debtor

2|l doesn't agree to anything any creditor wants of it no matter

3|/ how i nappropriate or violent it may be for the estates, they're
4| not being a good fiduciary. That, in fact, is a canard.

5 Your Honor, with respect to our proposal for thirty-

6| five percent, either we will settle and there will be a 9019 or
7|/ 363 notion on notice where people can say their piece or Your

8|/ Honor will rule and either our proposal will be found

9| acceptable or not.

10 The notion that a proposal that they don't even

11| renotely understand and have no evidence about is the basis for
12| one of the nost extraordinary types of relief in Chapter 11 is
13| actually shocking. Even worse, Your Honor, they filed their

14| notion after they (sic) made our first proposal -- or our first
15| relevant proposal. | think it was either nunber 3 or nunber 4.
16|| They didn't even understand it. They took a guess about what
17| they thought it meant. They sinply interpolated that in their
18| guess with no facts and no dial ogue, it nust nmean that we're

19| giving the union a claimagainst all the debtors and they filed
20| their notion as officers of the court saying that. Shanme on
21 || them because it's not what it said. They m sunderstood it.
22 And, by the way, they didn't even call. This notion
23| hit the docket like a bolt out of the blue. Had they just
24| called us and said, are you proposing a claimagainst all the
25| debtors, we would have said no. But they couldn't be bothered.
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Instead, they signed a pleading just stating it.

And now, it gets worse because now we filed a revised
proposal that offers thirty-five percent. Al their words,
"si phoni ng", "stealing", "taking", "transferring assets"
absol utely false. They have a burden of proof which is
extraordinary. It's on themand it's evidentiary. Your Honor,
where is there proof that we are taking value from nondebtors?
Where is there evidence that we are taking value from
nondebt ors? Wat asset transfer -- he used that phrase about
twenty tines -- is he talking about? There's none. In fact,
the thirty-five percent can be arrived at in a pure non-con
worl d where even if | accept his client's assunption, and we'l|
tal k about those in a few mnutes, that every debtor is totally
separate, every interconpany claimis totally valid, the union
only has clainms against debtors A, B, C and D, guess what, Your
Honor? There are still fact patterns and mathematical anal yses
that support thirty-five percent to themeven on every huge
| egal assunption and there are many of themthat the
not ehol ders asked us to nake.

| love the fact that he "submts to this Court that
there's no factual predicate for sub-con". Woopie. Here's a
guy who doesn't have any confidential information, has no
know edge of our sub-con analysis, hasn't been through the
factors wth us, probably doesn't know the commttee's

factors -- he has the tenerity to get up and say, | submt, as
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a lawer, that there is no factual basis for sub-con? Your
Honor, he had a burden today. The case lawis totally clear
The burden is "very high". Sonme courts say "very, very high".
Some courts say "extraordinarily high". Mst trustee notions
are, like, four day trials where the novants put on nultiple
Wi t nesses to prove the debtors are stealing, robbing, shel
game, Ponzi schene, lying to the court. Wat does this guy
have? You offered a creditor sonething that | think m ght
damage ne. And | have no proof, no evidence, no affidavit, no
docunents, no discovery. But |I'mjust going to say, 'cause |
guess it's okay where he conmes from that that neans you're
stealing fromeighty-six of the debtors and so | want a
trustee. Well, guess what? You can't just say stuff in a
court of law. You need to prove it with evidence. And they
have none.

Mor eover, Your Honor, not only that, their whole
request rests on the assunption that this is a non-con case and
that all interconpany clains are valid. R ght? In other
words, they're also asking you to take two other giant steps,
that there is such a thing as an obligor debtor and a
nonobl i gor debtor. They may be right; they may be wong. But
it's an assunption. And, in fact, WrldComis exactly on
point. It's terrifyingly on point for that because there, the
debtors had, in fact, nade an assunption that sub-con was

appropriate which had the effect of transferring a | ot of val ue
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out of the noving noteholders. So a bunch of bondhol ders said
we don't |ike the |egal conclusion because it gives value from
our debtors to other people's debtors and we get a | ower
recovery, so we want to throw the bunms out. The court all but
| aughed in their face and said no way. The fact that a
fiduciary is maki ng deci sions about how to nmanage estates that
you don't like is never ever a cause for a trustee. You
express your views at the appropriate tinme, but unless you can
show that a trustee notion is in the interest of all creditors,
not you and your little parochial slice of a case and your hope
for a better recovery, no dice.

We'll talk in a few m nutes about the Adel phia case
which is just as devastati ng.

So, Your Honor, let's ook at a lineup on this one.
Basically, if the entire world versus these two notehol ders and
the indenture trustee that they don't really control, they
just, like, sort of probably control 'cause they're nore than
hal f of the issuance and they're certainly speaking loudly with
a big stick.

So first, let's contextualize it. The senior bonds
are 250 mllion dollars in face anount. That's likely to be a
single digit percent of the clains pooled in this case. And
not even a particularly high single digit necessarily. W just
don't know yet because anong the lots of things we're nmaking

progress on is looking at the gazillions of dollars of filed
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claims. So don't think for a second that, like, thirty
percent, forty percent, fifty percent -- no. They're like this
big in a bow that's about this big of creditors and those are
t he peopl e who are novi ng whereas we have pretty nmuch everyone
else -- and, you know, | was going to make a joke like if we
and the union and sort of the funds and the conmttee all agree
on sonething, we don't even need oral argunent because it has
to be right. But then | decided, you know, it's just too
serious and kind of upsetting a nmatter to just nake |ike a cute
little thirty second oral argunent and sit down.

So the black letter lawis really pretty
straightforward. Now, let's |look at the facts that their
| awyer decides to provide as testinony. One, and |I'mquoting -
- these are going to be quotes: "Since the filing, the cases
have focused al nost exclusively on the dispute between the
Debtors and the UMM over obligations that sone Debtors have to
current and retired nenbers.” You know, Your Honor, it's just
offensive. You're right. W' ve done nothing in the whole
case. The 3800 docket entries, the tens and hundreds of
mllions of dollars of savings, the mllions of deals we' ve
cut, the thousand | eases, | nean, we apol ogize. W're right.
Al we've done is talked to the union for the |ast nine nonths.
What's their support for that? Zero. |If there were testinony,
it would be perjury and a | awyer shouldn't be allowed to say
it.
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Two, and | quote: "[T]he Debtors' recent proposals to
the UMM are built on a plan to satisfy union liabilities with
the assets of the Non-Cbligor Debtors.” Wiere's their proof?
None. |It's not true. They keep saying it again and again wth
different catch phrases but it doesn't make it any nore
truthful and there is no evidence of any kind that supports
their outrageous claimthat the nondebtors are being stolen
from-- or that the "nonobligor" debtors, their |egal contra,
are having their assets siphoned.

Three, the profit-sharing proposal inproperly siphons
assets. Your Honor, with all due respect, give ne a break.
Every corporate famly in America has conpensation for
enpl oyees that to sone extent or another for some enpl oyees is
determ ned on a conpany-wi de basis. 1'd like you to ask ny
adversary if any of his conpensation is determned on a firm
wi de basis. Does that nmean he's stealing fromhis partners?
Look at every conpany. There's always conpany-w de profit
sharing. And Patriot has had it since its inception for
different categories of enployees. And, by the way, they
al nrost kind of mslead the Court because they al so conpl ain
about the royalty paynents but they forget to nmention to the
Court that our proposal is crystal clear. Only the obligor
debtors are responsible for the royalty paynments. W' ve been
very clear and very careful and the commttee has been awesone

In helping us remain focused on this -- not that we needed it
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but because we're aligned, it's been great -- that obligations
stay with debtors. You heard it before actually on the 1114
deal. M. Resnick was very careful to point it out. W don't
blend. W don't mx and match. W're really very carefu
about who owes what .

Next. "Patriot is nmoving so slowy through bankruptcy
that the entire conpany will soon need to be liquidated if
drastic action is not taken." This is so totally
irresponsible, it's really outrageous. Really so slowy?
Vel |, that's funny because | gave the Court a chart of twenty-
five nmega-cases every one of which was much nore slowy than
this. W gave you footnotes in our brief about all the |abor
timngs in many of the nega-cases. You have, | think, and can
take notice of our incredible acconplishnments to date. W're
not noving slowy at all nor, God forbid, will be soon be
liquidated if drastic action is not taken.

You know, distressed bondholders think it's, |ike,
funny to, like, drop really big nmedia savvy bonbs into their
pl eadi ngs without really thinking how they m ght actually
affect a living, breathing conpany wth thousands of people.
Thi s unsupported and unsupportabl e statenent is shaneful,
peri od.

Next. "Patriot has been henorrhagi ng cash® and novi ng
"inexorably towards liquidation'. Really? That's interesting

because, as | said on the other notion, as of the end of March,
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we had both nore cash and nore liquidity avail abl e than was
forecasted either in our original D P nodel or in our Cctober
bank plan update. So again, if this were an affidavit, there
woul d be really serious consequences for these endl ess
statenments that their |awer, with no evidence, just dropped
into a pleading to get attention.

What are the real and relevant facts? That's where
all of a sudden he mnimzes. R ght? The real facts are this
isn't media DIP default. And you know what, Your Honor? You
know how often you see DI P | enders objecting to notions in a
case? Like about as often as you see flam ngos in Alaska in
February. So we got both DIP |lenders to cone off of O ynpus
and what do they say? "Appointnent of a Trustee would be an
extraordi nary change in circunstance fromthose agreed to by
the DIP lenders...It is unreasonable to assune that the
requisite DIP | enders would waive this event of default and
continue to provide financing under such unanticipated and
unwor kabl e ci rcunstances.” They're telling you, this is a
deadly serious unexpected rare default. Wat's his answer?
Hakuna matata. Don't worry. It'll all be okay. Don't worry.

| do worry. My job is to nmake sure that 4,000 people
and a lot of retirees have a conpany to cone hone to, help pay
their benefits and give themjobs.

"Il finish in under a mnute, Your Honor.

THE COURT: Al right.
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MR. HUEBNER  May | ?

THE COURT: You nmay.

MR HUEBNER: Operational chaos. You know, again, he
just makes stuff up. In his first pleading, he says, the
debtors are terrible because they didn't bring the eighty-six

nonobl i gors out of bankruptcy by now. Then we say, what pl anet

are you fron? It's a DIP default. It accelerates the
facility, the pension trust -- oh, no. | didn't really --
really? | invite anybody to go reread his first pleading.

It's exactly what he said. Al of a sudden, he just didn't

bot her to read the docunents first or learn the facts and
realize that it was inpossible. Then operational chaos. At
first, he says, we need a trustee to take over. And then we
say, you know, that would actually destroy the conpanies. And
we provide lots of really concrete exanpl es of how the union
and the nonunion debtors are totally intertwi ned and i ntegrated
and how uni on operations often provide |ogistical support value
for nonunion. Then he just nmakes up nore stuff. Ch, no, no,
no. | didn't really nmean take over. They won't be a super

CEOQ  They'll just be |ike a bankruptcy plan -- really? 1've
never heard of that before and |I've been doing this for a
pretty long time. So they just say whatever they need to, Your
Honor, to sort of dance away when we keep nailing them again
and again to what they're asking for is totally unreasonabl e,

I npossi bl e and not support ed.
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Your Honor, |I'mnot going to bel abor because |' m out
of time and it would not be fair. Adel phia and Wrl dCom - -
they're in our pleadings. They are so closely on point, it's

j ust unbel i evabl e.

And | would also respectfully -- | had a long list |
was going to go through. | read every single case they cited
for any proposition, big or small. | amready, but | won't

because everybody would hate ne and I"mout of tinme, to go down
every single case of theirs: shell games, Ponzi schenes,

fraud, fam |y businesses, lying to courts, et cetera, et

cetera, et cetera. Never in the history of Chapter 11 has a
trustee been appoi nted over the objection of the creditors'
commttee. And we |ooked at every case. Never to ny know edge
in the history of Chapter 11 has a trustee ever been appointed
for actual resolution of intercreditor/interdebtor issues that
one of the creditors didn't like, let alone an allegation that
is totally fal se and has not one peppercorn of adm ssible

evi dence on a notion seeking extraordinary and dramatic relief.
It's not a notion | ever would have fil ed.

THE COURT: Thank you. All right. Now l'Il call upon
the conmttee to nake comments if necessary. Let nme summarize
the conmttee's objection. The notehol ders do not account for
Section 901 of the DIP facility which calls for inmediate
default if the notion is granted. There is no gross nmanagenent

by the debtors. The notion does not explain how debtors could
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have reorgani zed separately. And finally, that an
Interdebtor/intercreditor conflict is insufficient for
appoi ntnent of a Chapter 11 trustee.

M. Wllard, if there's anything additionally that the
commttee would like for ne to know, 1'll give you about three
m nut es.

MR. WLLARD: Thank you, Your Honor

THE COURT: Thank you.

MR WLLARD: Geg Wllard for the comm ttee.

Two points of clarification. First, the conmttee
concurs with the debtors. W do not believe that the unionized
debtors are hol di ng t he nonuni oni zed debtors hostage in the
negotiations wth the UMM

Secondly, all of the debtors, Your Honor, appear to be
l'iable for the hundreds of mllions of dollars in clains to the
1974 Fund. And therefore, any consensual plan nust involve al
the debtors. This is not, as we heard a nonent ago, a goi ng-
to-be claim It's here. It's now And it's real and it's
bi g.

To the notion. Judge Baratta (ph.) used to rem nd us,
Judge, that Chapter 11 often involves balancing. And | think
this notion is a good exanpl e of what Judge Baratta used to
talk about. If this notion is denied, which we submt it
shoul d be, there's no prejudice to the noteholders. There's no

harmto the noteholders. None. But if the notion is granted,
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Your Honor, the consequences to nmy constituents, to the
commttee's constituents, could be catastrophic. Every one
agrees -- | would echo M. Huebner's conment, remarkabl e when
we can get agreenent in this case -- but everyone agrees that

appoi ntnment of a trustee will be an inmmedi ate default. And as
we in this district know all too well, Section 364(e) of the
Code precludes anyone in this courtroomfromunilaterally
changing that. That also is real.

Your Honor, put yourself in the shoes of the DI P
| enders that M. Huebner just quoted fromtheir papers. Put
yourself in their shoes if a trustee is appointed. Wy should
they take the risks that will inevitably arise with a new
trustee? Your Honor, this is not a covenant default. This is
a new borrower. That's why these covenants -- that's why these
provi sions for defaults for the appointnment of an operating
trustee and DI P financings, as you will recall when you were in
practice, they are such a hot button. This is not a nere

covenant default. Wiy shouldn't they sinply seize their

collateral then, liquidate the assets and go on their way?
Your Honor, the appointnent of a trustee will |eave
t hat question solely -- solely -- up to Citibank and Bank of

Anerica. That's not a red herring. That's real.
Your Honor, the enployees of Patriot Coal -- if |I may
finish.

THE COURT: You nmay.
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1 MR. WLLARD: -- they have enough chal | enges al ready.
2|| The creditors of Patriot Coal have enough chal | enges already.
3|| The enpl oyees of this conpany and the creditors of this conmpany
4| were westling with sonme very daunting financial and |egal
5/ issues. And you' ve been overseeing that entire process. Then
6|/ why should the economc lifelines of the enployees of Patri ot
7|/ Coal and the recoveries of its creditors be turned over to the
8|/ bankers of G tibank and Bank of Anerica? That result is not
9| supported by the facts. It's not supported by any evidence,
10|| none that you heard this norning. And that result is not
11| supported by the law. And, by golly, Judge, it's not right.
12 The enpl oyees of Patriot Coal deserve better. The
13| creditors of Patriot Coal deserve better. Your Honor, it's
14| about balance. W ask that the notion be denied. Thank you.
15 THE COURT: Thank you. Al right. Now I'll call upon
16|/ the 1974 Pension Trust for additional coments if necessary.
17| And let me summarize that objection to the notion -- is that
18| the notion does not consider the potential wthdrawal liability
19| against all debtors, jointly and severally, which would be due
20| and owi ng i nmedi ately. Therefore, a division of the debtor and
21| the "to who" is inpractical.
22 M. Goodchild, anything else? You have about two
23 || mnutes.
24 MR. GOODCHI LD:  Your Honor has accurately summarized
25| our position. The only thing I would add, Your Honor, is that
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we believe the Court should decide the notion based upon the
facts rather than upon speculation. And we felt that it was
important to provide the facts. And the two facts we've
provi ded we believe to be extraordinarily inportant. Thank
you.

THE COURT: Thank you. All right. Now l'Il call upon
the UMWA. M. Perillo, if you have any comments -- your
objection is essentially that --

MR PERILLO  Your Honor, there's no need to sunmmarize
and | have no comments. Thank you.

THE COURT: Al right. Thank you. Al right.
Ctibank and Bank of Anerica joined in the debtors' objection
and highlighted the potential default of the DIP facility. |Is
there anything else G tibank or Bank of Anerica would like to
say briefly?

MR SMOLI NSKY: Good afternoon, Your Honor. Joe
Smol i nsky of Weil, Gotshal & Manges for Citibank inits
capacity as agent.

We do join in the debtors' objection, perhaps not wth
t he same enotional exuberance as M. Huebner, but -- and
there's been a |l ot of specul ati on about what the | enders woul d
or would not do in the face of a trustee notion. W certainly
do agree that it would cause a default under our facility. W
have not canvassed the lenders. | can only say that we do

believe that this notion seeks extraordinary relief under the
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1| facts and circunstances of these cases. Intercreditor disputes
2|l is nothing new here. W have two fiduciaries, not only the
3| debtor but the creditors' commttee that could | ook out to the
4| interests of the creditors of each and every entity that is a
5|/ debtor in these cases.

6 And ultimately, we can't inmagine the chaos, delay and
7| additional cost that would ensue if this notion were granted.

8|/ Thank you, Your Honor.

9 THE COURT: Thank you. And, Ms. Alfonso, on behal f of
10|| Bank of America?

11 MS. ALFONSO Yes. Thank you, Your Honor. Cbviously,
12| we filed papers. | don't want to repeat nyself but | just want
13| to make it very clear that nobody should count on the D P

14| lenders waiving a trustee default. They have no obligation to
15|| do so. No matter how optim stic the novants are that they

16|/ could get a waiver in that scenario and no matter how much they
17| try to equate it to other defaults that we may be asked to

18| waive down the road, it's not the sane thing. And we have no
19| obligation to waive it. Thank you.

20 THE COURT: Al right. Thank you. Al right. The
21| U S. Bank's objection was the sane as its objection to the

22 || debtors' nmotion to extend exclusivity. Does U S. Bank have

23| anything el se to add?

24 MR. SCHNABEL: Nothing to add, Your Honor.

25 THE COURT: Al right. Thank you. Al right. Now
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["l1l hear fromWI mngton Trust for their coments in addition
to those nade by Aurelius and Kni ghthead. You've got a small
wi ndow of opportunity.

MR SILVERSTEIN. | just need a small w ndow, Your
Honor .

THE COURT: QG eat.

MR SILVERSTEIN. For the record, Paul Silverstein,
Andrews Kurth, for WImngton as senior note trustee.

Your Honor, W/I m ngton does have duties under the
governing indenture to M. Robbins' clients, Aurelius and
Kni ght head, as well as to all other senior notehol ders.
WIlmngton joined in the notion for a trustee for a very sinple
reason. And despite M. Huebner's passion and the pleasure of
listening to him howdid this start, Your Honor? This started
with the debtor nmaking a proposal to the union under which all
debtors would be liable for the UWA's claim And the terns
"obligor debtor” and "nonobligor debtor" have beconme, | guess,
defined terns in this case.

The senior notes have cl ai ns agai nst each and every
debtor in these cases. The union does not. The debtor appears
not to really care who gets the equity of the reorganized
debt ors because the debtors seemto care principally about
getting out of Chapter 11 which is a | audable goal. But the
probl em Your Honor, is that the nonobligor debtors are not and

shoul d not be liable for liabilities or obligations of the
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obligor debtors, i.e., the union's clains. That's the basis
that the notion was filed upon

A trustee here and the concept of a trustee as set
forth in the notion nade by Kni ght head and Aurelius and joi ned
in by WImngton was not a trustee to take operational control
of the nonobligor debtors. The purpose was to ensure that the
nonobl i gor debtors were not prejudiced by these actions and
that the 1113/1114 proceedi ngs would not be used effectively to
substantively consolidate the debtors. No |egal or factua
basis exists for such relief and certainly not in the context
of that proceeding. So | think for the debtors to say that
it's a shaneful reaction by the senior noteholders is, frankly,
to us a bit over the top. It's not shaneful at all. In fact,
It's an attenpt to protect legitimate interest of the senior
not es who have cl ai ns agai nst each and every debtor whereas the
uni on, the m neworkers, do not have cl ai ns agai nst each and
every debtor. They have clains against solely the obligor
debt or s.

My only final conmment, Your Honor, is that we think
It's incunbent upon this Court to ensure that the nonobligor
debtors do not become |iable for obligations that they have no

liability for. And it's really that sinple. You know, all the

enotion aside -- and again, we all appreciate the enotion
because passion is good. It noves cases along. But the
nonobl i gor debtors -- they are not liable for that debt.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOTCORE USRPORATION, ET AL.

153

That's sinply why they need an independent fiduciary, not an
operational trustee, but an independent fiduciary to ensure
that they don't get stuck with those liabilities. Thank you.

THE COURT: Thank you. Ms. Long, does the U.S.
trustee have any comments on this notion?

M5. LONG Your Honor, if directed, the United States
trustee would consult with the parties as required under the
statute and | ook for an appropriate trustee. But we take no
further position. W feel you ve had a full and fair airing of
this matter. Thank you.

THE COURT: Al right. Thank you. Al right. Now
Aurelius and Knighthead, if you have any rebuttal, cone up to
the podium You have about four m nutes.

MR. ROBBINS: Thank you, Your Honor.

THE COURT: Thank you.

MR ROBBINS: Let nme say, first, Your Honor, and | say
this advisedly, | have found after thirty-three years in this
business that in the course of an argunent where | get and ny
client get called sanctionable, frivolous, perjury, |ying,
shaneful , he just makes stuff up and what planet are you from
| usually find that |I'mprobably right. But if you need a test
to separate out the purple pros fromreality, let's just talk
about what it is said that | am"shane on thenml -- let's just
tal k about what it is supposedly is shaneful. And, by the way,

that's a phrase that M. Huebner seens to throw out every tine
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he steps up to the | ectern about sonebody.

So let's find out what's shanmeful. W made the
argunent that the 1113/1114 proposal purported to give clains
to the union on the so-called VEBA transaction, a claimthat
every single debtor, not just the obligors that actually had
obligations to the unions but also to the nonobligors. He says
shane on you for just speculating that that's what we were
doing. If you'd only called us up, we would have told you that
that's not what we're doing. Shame on you, he said. And he
said it louder than | just quoted him as | recall.

Vll, let's just -- as -- | grew up in New York, by
the way, which is probably where M. Huebner is from too. So
the statenent, you know, where is this guy from I'm happy to
tell you where I'mfrom There used to be a sportscaster naned
Warner Wl f and he used to say, well, let's go to the
videotape. So let's go to the videotape here, Your Honor, and
see if | was just making it up when | characterized their
proposal the way | did.

On page 52 of their menorandumin support of their
1113/1114 notion, they tell us what the VEBA claimw | be.

And they say, "The UMM will be entitled to an unsecured claim
against 'Patriot's estate'.” Now, we read that to nean all of
t he debt ors, whether nonobligor debtors or obligor debtors.
That's how we read it. He says shanme on you for reading it

that way. Well, let's go to the videotape, Judge.
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On page 1, footnote 1, where we might all expect to
find defined ternms, M. Huebner and his col | eagues wote the
followi ng sentence: "For convenience, this nmenorandum of | aw

uses the term'Patriot' to refer to both the Debtors and the
bl i gor Conpanies." That is to say, everybody.

So when he wote, fifty-one pages later, that the
clainms that he proposes -- the way he proposed to fund the VEBA
claimis by having a claimagainst Patriot's estate, what we
took himto nean, what we take himto nean and what he surely
meant until about a half an hour ago when he stood up to yell
epithets for twenty m nutes, what he neant was clains at every
box, every debtor, nonobligor and obligor alike.

For the reasons that mnmy coll eague from W I m ngton
Trust made clear, that is inpermssible unless there is a
foundati on for sub-con which, respectfully, there is not.

The suggestion nmade by the nore tenperate argunents
given by the other counsel today that there is no prejudice
because, after all, the Court won't ultimtely approve any
proposal that is unlawful -- we recognize that the Court wll
have an opportunity to reject any proposal such as the ones
that the debtors have submitted thus far if it tries to siphon
assets fromthe nonobligor debtors to satisfy clainms owed only
by the obligor debtors. W understand the Court w Il have that
authority and we would urge the Court to exercise that

aut hority.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document
PATRIOTCORP USRPORATION, ET AL.

156
1 But respectfully, Your Honor, that's just not why we
2|l need the trustee. W understand the Court is always a
3|| backstop. But we need the trustee because we're entitled to
4| have soneone at the table | ooking out for our interests with an
5| undifferentiated fiduciary responsibility. That's why we ask
6| for a trustee.
7 We think that we've satisfied the burden which is only
8|/ a preponderance of the evidence. And when you put together two
9| successive proposals, each of which I think, fairly understood,
10|| would, in fact, nove assets fromthe nonobligor debtors to the
11| obligor debtors and when you couple it with the requests to
12| silence us fromarguing at the hearing and from noving the
13| hearing until after it's too late, | think you put all those
14| together, Your Honor, and you have nore than sufficient
15| predicate under both (a)(1l) and (a)(2) for the appointnent of a
16| trustee.
17 Unl ess the Court has questions, | thank the Court for
18| its tinme,
19 THE COURT: Al right. Thank you. M. Huebner?
20| Briefly, because | think we've al nost beat this dead horse.
21 MR. HUEBNER: Yep. The good news is, Your Honor, |'m
22| all out of passion. Now, it's just the cold hard facts.
23 Nunmber one, the allegation that Patriot does not care
24 || about the "nonobligor debtors”, first of all, it's totally
25| untrue. And today's docket shows it perfectly. STB, Arch,
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Royalty Coal, 1114 nonunion. W have docket entries all day
| ong that show us killing ourselves as fiduciaries for the
nonobl i gor debtors. Let the record be clear. W love the
nonobl i gor debt ors.

Two, the very notion that they're nonobligor debtors,
whi ch he keeps stating as a fact, is a |egal assunption that is
yet to be proven or resolved. So he can keep saying it just
| i ke he can keep saying transfer of assets.

But now let's talk about | used words |ike "borders on
sanctionabl e", because when | file a notion and | have the
burden of proof and it's an extraordi nary notion and the burden
is "very high" or "extraordinarily high", to file that notion
wth no evidence, not an affidavit, not a declaration, not a
deposition, a set of |lawers' statenents that | went through --
you know, he says it was all drama. Wong. | nethodically
quoted statenent after statenent after statenent after
statenment after statement in his brief and showed themall to
be not only wi thout foundation but false. Those are false
statenents to the Court that | believe | proved as such

Two, we didn't actually cover it in the first and |']|
do it very quickly now Another harmto the notion is
potentially swift and devastating reactions from our custoners.
Again, they take it for granted that the news conmes out that
the debtors have | ost control of a good part of their estate,

then we're back to sort of "Don't worry, be happy", we don't
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agree. Custoners sign long-termcontracts that are critical to
their operations. | think enployees, vendors -- it's risk to
ever ybody.

The cost and del ay, Your Honor, of a trustee are very
heavily focused on in the cases that are actually relevant.

And now let's tal k about his |ast point because |I'm
actually delighted he raised it.

May | have forty nore seconds, Your Honor?

THE COURT: You nay.

MR. HUEBNER. Let's go to the videotape. | agree.
Let's look at the Huffard declaration which, right after it
| ays out the proposal to the union, says -- and | quote --
“Actual recoveries wll depend on a | arge nunber of factors
I ncluding, but not limted to...negotiations of an actual Plan
of Reorgani zati on anmong the various creditor groups of the
Conpany resol ving conpl ex issues regarding the size, nature and
effective priority of various clains, anong other things."

We coul d not have been nore clear to both the offer of
a claimand the offer of equity, the value in part was based on
ot her things exactly what he's tal king about: sub-con, non-con
recharacterization that are not yet known.

And, by the way, here's the last thing you need to
know. Had he been concerned that the little definition of
“"Patriot" in footnote 1 neant the debtors have just decided to

give joint and several clains against every single debtor to
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1| the union which would have been a radical, dramatic, huge thing
2|/ that woul d have been there in technicolor, not in some, |ike,
3| little -- if you |l ook back at the footnote and hold it
4| sidewise -- he could have call ed.

5 Li ke the commttee did call and they said, you know,
6| we just wanted to verify, because this could be read as being
7| that, and we said, absolutely not. W absolutely did not

8|/ decide that. As we say in the footnote, it's for conveni ence
9| because we tal k about the conpany and its operations all

10| throughout this nmotion. And, in fact, that was, in part, what
11| led us to productive negotiations to go to where we were just
12| about there already, which is to offer a flat percentage of

13| equity precisely like American Airlines, CGeneral Mtors. |

14| mean, in alnost all cases, pretty nuch all cases, the union
15| ends up with the specified percentage of the equity of the

16 || reorgani zed parent. The question is just do you get there by
17| giving thema big claimor an appropriate claimor do you get
18| there by giving thema straight offer of equity. Both paths
19| work. They've both been done a |lot. But again, at base, Your
20|| Honor, the reason their nmotion is, in fact, genuinely

21| offensive, is because they took a proposal subject to court

22 | approval, they totally msread it, the couldn't be bothered
23| calling, they nade a bunch of outrageous sal aci ous cl ai ns about
24| the estates. And then when we called themon it, they sort of
25| changed it all in their reply brief and said we didn't nmean any
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of that. But, of course, they have no fact and they have no
| aw. Thank you.

THE COURT: Al right. Thank you. Al right. 1 wll
rule on this notion after our first break which we have arrived
at. So we'll be in recess -- how nmuch tinme? Hour? Hour and
fifteen mnutes? 3:15. W'I|l be in tenporary recess until
3:15. Thank you.

(Recess from1:56 p.m until 3:36 p.m)

THE CLERK: Pl ease rise. Your Honor, we are back on
t he record.

THE COURT: Al right. Thank you. Be seated, please.
Al right. Before we get on to the remai ning notions, first of
all, I"msupposed to let you all know, we will take up the
adversary first. Then on Monday norning at the hearing, that
seens to make the nost sense.

Al right. Then | have sone rulings on the notion for
the 2004 exam Based on ny consideration of the pleadings and
the argunents of the parties here today, I'll grant the notion
inpart. | will require that Peabody provide fifteen backup
tape dates to be restored. The debtors and the commttee are
to pick those fifteen dates.

As far as the search on the non e-mail docunents, that
shoul d i nclude search for docunents prepared by the custodi ans
that were 1D d and search for the docunents that the custodi ans

al so had access to.
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As far as the confidentiality issue, although |I am
extrenely famliar with the sensitivity of this issue, as M.
Perillo noted, he does not sit on the creditors’ committee and
he must have a client to confer with on these matters. So |
will allow M. Krandell (ph.) to receive the information from
the 2004 exam subject to a court order that he is prohibited
fromsharing or using the materials wth any other persons,
specifically those involved in any way with the West Virginia
litigation.

M. Huebner, can | ask the debtors to provide a
proposed order on that after circulating it with Peabody's
counsel ?

MR. HUEBNER:  Absol utely, Your Honor, and the
commttee as well, of course.

THE COURT: Al right. Thank you

MR. HUEBNER: And t he UMW\

THE COURT: Al right. Then that brings us to the
notion to extend exclusivity. Again, | have considered the
pl eadi ngs and the argunents presented here today. | have
reviewed the nine factors that courts are to consider and they
all lean in the debtors' favor. Therefore, | will grant the
notion and extend exclusivity for 120 days.

Again, M. Huebner, | know you all are busy but 1'd
| i ke a proposed order fromyou all as well.

MR. HUEBNER  Thank you, Your Honor. W wll, of
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course, prepare one.

THE COURT: Al right. Thank you. Then on the notion
to appoint the Chapter 11 trustee, again, | have considered the
notion, the objections and responses as well as the argunents
that were presented here today and | rule as foll ows:

The notion first calls for a Chapter 11 trustee to be
appoi nted for cause pursuant to 1104(a)(1). Here, there is no
evi dence of fraud, dishonesty, inconpetence or gross
m smanagenent of the affairs of the debtors by current
managenment or counsel for debtors. |Interdebtors are present in
nost |arge nulti-debtor cases and such disputes do not by
t hensel ves evidence or establish fraud or m snanagenent or
m sconduct of the type that constitutes cause under Section
1104(a) (1).

Pursuant to 1104(a)(2), this Court does not concl ude
t hat appointment of a Chapter 11 trustee is in the interest of
all creditors of the estate, particularly because appoi nt ment
of a Chapter 11 trustee will cause a default under the current
DIP facility and it is not yet to be determned that there are
nonobl i gor debtors. There's no dispute that there is joint and
severable liability of all debtors with respect to the 1974
Pensi on Trust.

Further, the Court has reviewed the four factors
regardi ng whether a Chapter 11 trustee should be appointed
under Section 1104(a)(2) all of which this Court concl udes
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1| waive in favor of the debtors.

2 Particularly, the confidence of the business comunity

3| and of creditors and the debtors, it is not lost on the Court

4| that was denonstrated in part by the various objections to the

5|/ notions that were filed. As such, the notion will be denied

6|/ because the record before ne is devoid of any proof required

7|/ and the notehol ders have not net their burden

8 "1l prepare that order in chanbers.

9 | believe that takes care of everything fromour -- |
10|| want to say this norning -- fromthis norning and earlier in
11| the afternoon. So | believe that | eaves us with the notion of
12| the interested sharehol ders for appointnment of an officia
13| comm ttee.

14 Al right. | have reviewed the sharehol ders' notion
15| and reply, the debtors' objection, the joinder of Bank of

16| Anerica and Citibank in debtors' objection, the commttee's
17|/ objection and the joinder of U S Bank in the conmttee's

18| objection, the objection of the WImngton Trust Conpany, the
19| response of Peabody and the objection of the U S. trustee and
20| of the U S trustee in New York

21 | have al so reviewed the declarations of Christopher
22| Wi and Jeffrey Stufsky as well as the declarations of Paul

23 || Huffard and Seth Schwartz.

24 | will allow the sharehol ders and the debtors seventy-
25| five mnutes each for their presentation to be used as each
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side deens appropriate. |It's the shareholders -- since it is
your notion, you may proceed.

MR GOCDVAN:  Your Honor, Peter Goodman on behal f of
the interested shareholders. As we were in route from New York
City to St. Louis, yesterday afternoon flying over
Pennsyl vani a, due to the wonders of WFi and conmuni cation
today, we received an e-mail fromour coal expert, M. Jeff
Stufsky. He had been diagnosed with a serious enough nedi cal
condition that required himto stay in New York for further
testing today. W imediately notified via e-mail M. Any
Starr, counsel for the debtors, and then we notified the Court
and cc'd Ms. Starr.

Wen we | anded, we spoke with Ms. Starr and we worked
out what we think is a satisfactory arrangenent subject to Your
Honor's approval on how we m ght nove forward today w thout M.
St uf sky.

What we're planning to do today, again with Your
Honor's bl essing, is nove forward with the witnesses that we
have here today and then at the conclusion of the hearing or
concl usion of the wi tnesses, both sides would have the
opportunity to nmake their argunments. Cearly, the debtors are
entitled to cross-exam ne M. Stufsky. And we both agreed that
when M. Stufsky becones avail abl e and based upon Your Honor's
cal endar, we would set up another date for the debtors to have

the opportunity to cross-exam ne M. Stufsky.
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1 So that is how we would Iike to proceed today. And if
2| Your Honor has any questions or concerns, we're here to address
3| it.
4 THE COURT: Al right. Yes, sir -- m' an?
5 MS. STARR  Good norning, Your Honor. For the record,
6|/ ny nane is Anelia Starr fromthe law firmof Davis Polk &
7| Wardwel | representing the debtors today. | think what M.
8|| Goodman is, for the nost part, accurate. The only point | wl]l
9| make is that M. Stufsky is not here today. We will not agree
10|| to the adm ssion of M. Stufsky's declaration today given that
11|| he's not here, he's not available to be cross-exam ned and
12/ we're not able to test the credibility of the statements in
13|| this new decl arati on.
14 M. Goodman is also correct that if the Court agrees
15/ we would be willing to schedule an additional date for M.
16| Stufsky to conme and be nmade avail able for cross by the parties
17| including the debtor and at which point if the Court determ ned
18| his testinony was admissible that it could be considered. But
19/ | just wanted to be clear that, for today, we woul d oppose the
20| admssibility of his testinony given that he's not here to be
21| tested or cross-exam ned.
22 THE COURT: Al right. Thank you.
23 MR O NEILL: Your Honor, Brad O Neill on behalf of
24| the comm ttee.
25 Nobody consulted nme about this and I wasn't notified
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about it although | did hear about indirectly through the
debtors. This is sort of the cul mnation of a | ong process,
Your Honor. This nmotion was filed back in April. 1t was

prem sed on the notion that positive book equity val ue rendered
the debtor solvent and justified the appointnment of an equity
commttee. That position was abandoned. W were introduced to
a bunch of new experts. And we've been through a very
expensi ve process in which those experts prepared reports.

They were deposed. The debtors and the comm ttee advanced
their own experts. Those experts were deposed. And then a
week ago, we got testinony fromthe putative equity commttee's
experts which changed what their initial reports had said.
Essentially, sandbagging. And now today, we find out that
their principal wtness -- and nake no mstake. M. Stufsky --
to the extent they have a case, it's based on what M. Stufsky
says. He's not here.

Your Honor, this has been a very long and very
expensi ve process. And we don't believe Your Honor should be
as indulgent as Ms. Starr proposes you to be. This is a waste
of everybody's tinme. This date has been set for a very | ong
time and it was M. Goodnman's obligation to produce his
Wi t nesses today. And we woul d suggest not nerely that you
don't hear -- you don't accept M. Stufsky's testinony today.
We woul d suggest that you don't accept it at all. Thank you.

THE COURT: Al right. Thank you. Well, here's what
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"Il do. | guess |I'msonewhat inclined to go along with M.

O Neill because | am prepared after the presentation today to
rule on this notion today. So although there is an agreenent,

| have to agree with M. ONeill. | think this is the kind of
nmotion (1) it's been pending for a while; and (2) that needs to
be resol ved sooner, |ike today, rather than |later as the case
progresses. So M. Goodman, I'mnot inclined to agree to

anot her day for M. Stufsky to be presented. You can present
what ot her witnesses you have today and |'I|l be prepared to
rule on this notion at the close of the presentation today.

MR. GOODMAN:.  Your Honor, | understand. And although
we object to proceeding on that basis, we're prepared to nove
f orwar d.

THE COURT: Al right.

MS. STARR  Your Honor, based upon agreenment with M.
Goodman, what we woul d propose to do is to go straight to the
cross-exam nations of the witnesses. W'I|l forgo opening
statenments for the sake of tineliness. And since the
decl arations have gone in as their directs, there's no need for
t hat .

So the debtors call M. Wi to the stand --

THE COURT: Al right.

M5. STARR -- for his cross-exam nation.

THE COURT: Al right. M. W, would you step up to

the podiumfirst, please, to be sworn.
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1 THE CLERK: Pl ease raise your right hand, please.
2 (Wtness sworn)
3 THE CLERK: Pl ease have a seat in the w tness box,
4 sir. There's a step up.
5 M5. STARR  Your Honor -- sorry.
6 THE COURT: Just nake sure |'ve got --
7 M5. STARR  You want to give one to M. W and one to
8|/ the clerk?
9 THE COURT: -- what |'m supposed to have. Ckay.
10 MS. STARR  Your Honor, the -- just first, a piece of
11| logistics. W have a binder which includes the exhibits that
12| we intend to use for M. W/ s cross-exam nation.
13 THE COURT: Ch, all --
14 MS. STARR W have consulted with the sharehol ders'
15| counsel. They have no objection to any of these exhibits so we
16|/ can skip having to have a formal process for entry. So with
17| your consent, we would provide a copy of this binder to M. W,
18| a copy for the Court, a copy for the interested sharehol ders’
19| counsel.
20 THE COURT: Al right.
21 MS. STARR  Anot her bi nder.
22 MR O NEILL: Your Honor, just one point of
23 || clarification as | understand Ms. Starr. The direct testinony
24| hasn't gone in yet. |It's subject to voir dire.
25 THE COURT:  Yes.
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MR. O NEILL: And the testing of qualifications, which
| understand is consistent with the order you entered in that.

THE COURT:  Yes.

M5. STARR M. ONeill has stolen ny thunder. What |
was about to say, Your Honor, is that we believe that there is
a basis to object to the admssibility of M. W' s testinony
and consistent with your order | would ask perm ssion to do a
brief voir dire on M. Wi and his qualifications and his work
to determ ne whether the Court should admit his testinony.

THE COURT: Al right. You may proceed.

VO R DI RE EXAM NATI ON

BY M5. STARR

Q Good afternoon, M. WI. Let's begin by briefly discussing
your engagenent in these cases. You becane aware of this case
when you saw press rel eases concerning the interested

sharehol ders role. |Is that correct?

A Yes.

Q As a result of seeing those press releases, is it correct,
M. W that you reached out to M. Ray at McKool Smth?

A That's correct.

And M. Ray is a counsel to the interested sharehol ders?
Yes.

As well as M. CGoodman and M. Carney who are here today?

Yes.

o >» O > O

And then at that point you and M. Ray di scussed what
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servi ces you would provide, or could provide, in connection
wth the interested sharehol ders' notion in this matter. |Is
that correct?

A Correct.

Q And now at the tine that you contacted M. Ray had you
al so agreed that you would work with a M. Jeffrey Stufsky in
connection with the interested sharehol ders' notion?

A Ri ght .

Q Did you partner up or did you nmake this agreenent, |
shoul d say, M. Stufsky prior to reaching out to M. Ray about
provi di ng your services?

A No. But we had di scussed collaboration informally

bef orehand. So once | had conversations with M. Ray it was
natural for ne to revisit with M. Stufsky.

Q And after revisiting with M. Stufsky did you agree with
M. Stufsky that you would work together on this assignment?
A W had agreed that afterwards, yes.

Q Have you been conpensated for your work on this assignnment
to date?

A | have not.

Q And has Carl Marks, your enployer, been conpensated for
your -- its work on this assignnent to date?

A No.

Q So your services, at |least so far, have been rendered

wi t hout conpensation and at your own expense?
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A That is true.

Q M. Wi, if you could | ook at your binder and | ook at
Exhi bit 42, please? Are you there, M. W?

A Yes.

Q M. Wi, have you seen this docunment before?

A | have.

Q Is this the financial advisory agreenent between counsel
for sharehol ders, McKool Smth and Carl Marks?

A Yes.

Q Does this agreenent reflect the full terns of your
engagenent in this matter?

A |t does.

Q | f you would | ook at paragraph 3 of the agreenent, the
par agraph entitl ed conpensati on?

A Yes.

Q You'll see, if you turn to the second page, the |ast
sentence that reads M5, which | believe stands for MKool
Smth, agrees that if it is retained by the conmttee it wll
request that the commttee retain CMAG Do you see that?

A Yes, | do.

Q And CVMAG i s an abbreviation for Carl ©Marks, your enployer?

A Yes.
Q It is -- is it your understanding that if the conmttee is
successful in obtaining appointnent of the -- | should say

counsel is successful in obtaining appointnent of an equity
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commttee, that subject to the court's approval and that of the
commttee's approval, you will be retained as the financia

advi sor ?

A Yes, so there's two things that would be required. In
fact, three, which is the appointnment of an equity comm ttee,
whi ch obviously US Trustee and the court here would need to
appoi nt. Nunmber 2, MKool Smith would need to be itself
appointed. And then the commttee would be formed, no doubt,
by the US Trustee's recommendations. And finally we would |ike
anybody el se who had the qualifications probably be intervi ewed
but if those -- all those factors were considered and cane to
pass, then there would be a chance that we woul d get retained.
Q M. Wi, the docunents state that McKool Smth agrees that
If it's retained by the conmttee, it wll request the

conmttee to retain Carl Marks. So you have an assurance that

you Wi Il indeed be recommended to the commttee by McKool Smth
if an equity conmttee is indeed formed. 1Is that correct?
A | think the assurance is that McKool Smith will nmake sure

that we have an opportunity to be considered by the commttee.
That's ny interpretation of that sentence.

Q By the way, you talk about the US Trustee. |Is it your
under standi ng that the US Trustee has al ready been approached
by counsel for the interested sharehol ders to seek appoi nt nent
of a equity conmttee?

A | don't have direct know edge of that. But mnmy assunption
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woul d be that there m ght have been conversations. | don't
know.

Q So you don't know whether the US Trustee has al ready been
asked to forman equity conmttee and has al ready said no?

A | have read letters by the US Trustee at -- as part of a
prior binder that said she doesn't recommend at this tinme. |
think that was in the past.

Q Returning to the question of your retention, is it correct
that your only opportunity to be conpensated for your work for
the interested shareholders will be if you are hired as the
financial advisor to the sharehol ders commttee?

A That's ny under st andi ng.

Q Ckay. And if you can't get hired -- let ne, strike that.
If a coomttee's not appointed, then you' Il have no opportunity
to be hired. |Is that correct?

A As far as | know.

Q And you won't receive any conpensati on what soever?

A Correct.

Q So your only prospect for being conpensated for your work
iIs if an equity conmttee is indeed granted in this case. 1Is
that right?

A Vel 1, you know, it's possible that the sharehol ders coul d
separately retain me. QObviously there has been no
conversations to date, so there m ght be other opportunities

for me get conpensated with respect to this case. | don't
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know. | don't have know edge of that.
Q But isn't it correct, at |east pursuant to the terns of
t he engagenent that is in force at the nonent, that you' ve
agreed to provide your services w thout conpensation?
A That is correct.
Q M. Wi, do you recall that you submtted two separate
decl arations in connection with this matter?
A Yes.
Q And the first declaration was submtted on -- or right
around February 27th, 2013?
A That sounds ri ght.
Q If we could take a | ook at that declaration? |If you | ook

I n your binder at tab 35. Just so that we can be clear, M.
Wi, is this indeed the first declaration that you submtted in
connection with the interested sharehol ders' notion?

A Yes.

Q M. Wi, if you'd | ook at paragraph 3 of your declaration
on page 2? So it's the second half of paragraph 3. And it
says that based on ny experience and on ny review of the report
of the interested sharehol ders, coal industry expert KLR G oup
attached as Exhibit A and then it goes on to tal k about the
Roth letter also. Is it correct that you relied in connection
with your first report on the report of the KLR G oup?

A Yes.

Q If you will turn and | ook at Exhibit 36, the next tab? |If
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you can confirmfor nme that this indeed is the February 2013
report of KLR Group that you relied upon in connection wth
your first declaration?

A |"'msure it is.

Q As of the date of your first declaration had you revi ewed
any of the data underlying the KLR Group report?

A You nmean follow ng the subm ssion?

Q No. As of the date that you submtted your declaration,
t he February decl aration, where you said that you relied on
this KLR Report --

A Ri ght .

Q Had you revi ewed any of the data underlying the KLR
Report ?

| have revi ewed data underlying.

M. Wi, do you recall that you were deposed --

| do.

-- on March 15th?

Yes, | do.

o >» O > O P

| want to just refresh you of sonme of the testinony that
you gave during that deposition. Do you have a copy?

M5. STARR Can | approach the bench?

THE COURT: You nay.

M5. STARR Here's a copy of M. WI's testinony for
the Court. M. Wi, I'mgoing to provide you a copy of the

testinony also, in case you wish to follow al ong.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOT COAP USRPORATION, ET AL.

176

Q Now M. Wi, do you recall that | asked you during your
deposition on March 14th -- I'msorry, March 15th, whether you
had revi ewed any of the data underlying M. Stufsky's report?
A | do recall that question.

Q Okay. If you |l ook on page 40 of your deposition starting
on line 24?7 Now |I'Il just read it aloud. Question, did you
review any of the data underlying M. Stufsky's report?

Answer, and that's on page 41 at line 2, answer, no. Does that
refresh your recollection that as of the date of your first
decl aration you had not reviewed any of the data underlying M.
St uf sky's report?

A O her than what |'mthinking about right now which is sone
of the public filings, 10-K, 10-Q which is part of the
underlying data for this report.

Q So when you told nme on March 15th that you hadn't revi ewed
any of the data, you testified incorrectly?

A | think it actually conmes up later on in the deposition
that in fact | had pointed M. Stufsky to those public filings
and so | think that it was m sstated.

Q So other than the 10-Ks, did you review any other data
underlying M. Stufsky's report?

A No.

Q Did you do anything, again at the time of the declaration,
to verify the factual assunptions included in M. Stufsky's

report?
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A | did not.

Q As of the date of your first declaration, had you forned
any view of the value of Patriot independent of that expressed
in the KLR report?

A | had not.

Q And as of the date of your first declaration had you
conduct ed any i ndependent study or analysis to support your
conclusions aside fromsinply relying on the KLR report?

A No.

Q Now, if you'll |ook back at your declaration, so that's
back to Exhibit 35 for a second? In that sane paragraph,

par agraph 3 that we were discussing before, you also state that
you relied on an analysis in the letter of the pension and
benefits firmRoth Conpanies. |Is that correct?

A That's correct.

Q If you will ook at Exhibit 37, please, M. W.

A Ther e.

Q Can you confirmfor ne that Exhibit 37 is indeed the

| etter fromRoth Conpanies that you relied upon in connection
with your first declaration?

A | believe it is.

Q Ckay. Did you provide any input into the drafting of the
Rot h Conpany's decl aration?

A As | testified in the deposition, | did not provide input

on it.
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Q And did you provide any suggested changes or additions to
the Roth Conpany's letter that's here attached to Exhibit 377?
A We had conversations but nothing is reflected based on ny
conversations and so those were conversations wth counsel.
And those were just part of ny understanding of the letter.
Al so, those comments did not in any way influence, alter or
change or provide input into M. Foyt's (ph.) letter.
Q Prior to the date of your first declaration had you
reviewed M. Foyt's CV?
A | had not seen M. Foyt's CV, so | was relying on counsel
as to M. Foyt's credentials.
Q So aside fromrelying on counsel you had conducted no
I nvestigation or inquiry as to M. Foyt's qualifications?
A That's correct.
Q Did you do anything to verify the data included in M.
Foyt's letter?
A No.
Q What did you do to analyze the Foyt letter and understand
it?
A | reviewed it. | spoke wth ny staff, who had had
conversations with M. Foyt. And that was the extent of it.
Q So aside fromreading it did you do anything el se?
A No.

MR. GOODMAN: (bjection. M scharacterizes the

testi nony.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




Case 12-51502 Doc 3852 Filed 04/26/13 Entered 04/26/13 10:29:52 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N Rk O

PATRIOTCOAR USRPORATION, ET AL.

THE COURT: | will agree with the objection.
Q So as of the date of your first declaration had you
conducted any i ndependent studies or analysis to support your
conclusions with respect to the Roth letter?
A Not i ndependently.
Q Now, M. Wi, it is correct that you have submtted a
second declaration in this matter, is that right?
Yes.
That's a declaration dated April 16th, 20137
Yes.
If you'll turn to Exhibit 3 in the binder, M. W?
There.

o >» O > O P

And can you confirmthat this is indeed the second
decl aration that you submtted in this case?

A Yes.

Q And this declaration was submtted on April 16th?
A Yes.

179

Q Have you been deposed with respect to the content of this

decl arati on?
A No.
Q Now, if you | ook on page 2 of your declaration, it's

entitled paragraph C

A Ckay.
Q It says in the |ast sentence that you rely upon, again,
report of KLR as well as a report of Roth Conpanies. |s that
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correct?
A Yes.
Q If you'll look at Exhibit 5 in your binder?
A Yes.

Q You'll see that this is a report of KLR Al though it
bears the date February 2013 | believe that this is the version
of the report that was actually attached to your April
declaration. |Is that correct?

A | would presune so although I'd need to conpare and
contrast. But | would presune that it is.

Q Ckay. Have you reviewed the underlying data for this KLR
report? And any additional data aside fromthe 10-Ks you

ref erenced before?

A 10- Qs.

Q Sorry. 10-Qs, ny apol ogi es.

A No.

Q Have you done anything to verify the other factual
assunptions included in M. Stufsky's new report?

A No.

Q Have you done anything -- have you or any of your

col l ogues at Carl Marks performed a valuation of Patriot?

A They have not.

Q And have you conducted any independent study or anal ysis
to support your conclusions to the extent you rely on the KLR

report?
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A No, | have not.

Q And do you have any i ndependent view as to the val ue of
Patriot aside fromthat derived fromreview ng the KLR report?
A No.

Q M. Wi, I1'd also like you to take a | ook at Exhibit 6.
Exhibit 6 is a letter fromthe Roth Conpanies witten by M.
Foyt addressed to M. Peter Goodrman dated April 16, 2013. |Is
this the letter that you relied upon in your Feb -- | should
say in your April declaration?

A Yes.

Q Have you discussed this letter with M. Foyt, whether in
person or by tel ephone?

A No, but ny staff has.

Q But you haven't?

A | have not.

Q Have you done anything to verify the data and assunptions
that are included in the Roth letter?

A No.

Q Have you done anything to analyze the Roth letter aside
fromreading it?

A | had di scussions with ny staff and | reviewed it.

Q Have you conducted any independent studies or analysis to
support your conclusions to the extent that they rely on the
Roth letter?

A. No, | have not.
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Q And do you have any independent view as to the concl usions
expressed in the Roth letter -- | should say the Foyt letter,
aside fromsinply reading the letter?

A No.

MS. STARR  Your Honor, based on this voir dire we
woul d nove to exclude the testinony of M. Wi. Under rule of
evi dence 702, expert testinony has to be based on sufficient
facts and data. It has to be the product of reliable
principles and it has to be applied reliably to the facts of
this case. So what has to happen is an expert has to actually
do work. Do an analysis. And he has to use a reliable
anal ysis that can be tested by -- you know, according to peer
st andar ds.

M. Wi hasn't done anything. M. W has read the KLR
letter. | should say the KLR report. And M. Wi has read the
letter fromRoth. But M. W hasn't anal yzed those docunents.
He hasn't reviewed the underlying data except for one 10-Q He
hasn't verified the factual assunptions. He has not tested
t hose anal yses, conpared themto peer standards to determ ne
whet her they're reliable. He sinply read them He thought
t hey sounded good. And he adopted them and he gave an opi nion
that is purely cunul ative of those two docunents. Now there is
an argunent that appears in the papers of M. Goodman, well,
it's okay for one expert to rely on the work of another expert.

And there are certainly instances where an expert for exanple
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does eval uation but perhaps there's a distinct tax issue. And
they get an expert opinion from another expert to rely upon for
that. But there, again, you have a situation where an expert
has actual ly done an analysis. A reliable, factually based
anal ysis that can be tested agai nst peer standards. Here he's
done nothing. He's just read the reports, accepted them and
given an opinion that this conpany is hopel essly insol vent
based on purely derivative testinony.

I n addition, you have to | ook at the question of bias
here. M. W has not been paid. And M. WiI will not get paid,
and has no prospect of being paid, unless and until an equity
commttee is appointed and he gets retained. So M. W has a
financial stake in this litigation and he has an incentive to
give only one opinion, which is sonehow that there's going to
be recovery for the shareholders here. And while I think the
merit to that we will get to after we finish this voir dire,
that's clearly an inpermssible financial stake and courts have
stricken experts sinply on the basis of having a financial
stake in a litigation.

There are cases in the -- | should say the Eastern
District of Mssouri here where expert testinmony as to all eged
damages was rej ected because the expert had a financial stake
inthe litigation. 1In that case a personal stake. There are
cases in the first circuit that recite the majority rule where

an expert cannot collect conpensation which by agreenent was
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conti ngent on the outconme of a controversy. So here | think we
have a situation where there is a bias to his testinony. Not
only did he do know work but whatever opinion he's given is
i nherently unreliable because he's incentivized to give only
one opi ni on.

Your Honor, to the extent that you're not inclined to
strike M. Wi as a witness, | would ask you to consi der
striking in particular those portions of M. W/’ s testinony

which rely on the Foyt letter. The Foyt letter is a new

opinion. It was submtted on April 16, well after the

di scovery period was done. | have had no opportunity to depose
M. Foyt. 1've had no opportunity to get discovery from M.
Foyt. | have no idea what M. Foyt relied on. They have

provi ded not a single page of back up. What we have is a
| etter that nakes a barefaced opinion that sonehow Patriot's
health care liabilities are thirty percent overstated with
nothing listed. | have no ability to question him | have no
ability to attack his credibility. | have no ability to
anal yze what he did. And so we have M. W here who's the only
person who can speak for M. Foyt. But M. W doesn't know
either. He read the letter. But that's it. He doesn't know
what M. Foyt relied on. He doesn't know how M. Foyt got
t hese anal yses.

So to allow M. Wi to testify, particularly based on

this Foyt letter where we've had no opportunity to cross-exam
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M. Foyt, would be inequitable. Wuld be, frankly, unfair.
And it would be damaging to this process because it woul d be
allowing in testinmony which has no basis and whi ch Your Honor
wi Il have no ability to analyze the credibility or the accuracy
of. So | would ask Your Honor to strike the testinmony of M.
Wi, not to permt it, and at the very least, if Your Honor is
inclined to let M. Wi testify, to strike that portion of the
testinony which relies on the Foyt letter.

THE COURT: M. Goodnan?

MR. O NElLL: Your Honor, if |I may add ny voice to Ms.

Starr's.

M5. STARR Here, let ne get out of your way.

MR O NEILL: One brief point first on the issue of an
Interest in the proceedings, | think the cross denonstrated

that M. WiI's project fromthe outset here was to get hinself a
giginthis case. And so he clearly has an interest in having

this notion granted and that's nore than enough for Your Honor

to discredit himand not to accept his testinony.

In addition to what Ms. Starr said, | would al so point
out that M. Wi's opinion is essentially an attenpt to backdoor
presenting other experts. He's essentially a conduit by which
M. Stufsky's report and M. Foyt's letter cone in, even though
nei ther one of themis testifying, Your Honor. Both of those
docunents are naked hearsay. They are not adm ssible. Even if

he is allowed to rely on it, under the rules, it doesn't cone
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in unless it's nore probative than prejudicial. And here, Your
Honor, we would argue that it is highly prejudicial because one
of these two people was never offered as a witness in any case
and therefore was not available for cross-exam nation. And the
second one was prom sed and then not delivered.

So Your Honor, we woul d suggest that even if you're
prepared to accept M. Wi as an expert, and we believe you
shoul d not, you should not allow adm ssion of either one of the
two attachnments to his opinion, which would be the KLR report
and the Foyt letter. Thank you.

THE COURT: Al right. M. Goodnan.

MR. GOODVMAN:  May | respond, Your Honor?

THE COURT: You may.

MR. GOODMAN:  Your Honor, just to clarify one point
and that is there's been a clear msstatenent. M. Foyt was
schedul ed to be deposed by the debtors. A date was set. And
t he debtors did not depose that w tness.

VA R DI RE CROSS- EXAM NATI ON
BY MR GOODNVAN:
Q Now, M. Wi, can you explain to the Court what your area

of expertise is?

A | have seventeen years of financial advisory experience as
an investnent banker. |'ve worked on numerous, numerous
bankruptci es and i nsolvencies. | offer ny expertise in

busi ness reorgani zati on and restructuring.
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Q And as part of that expertise do you provide valuation
work for clients fromtine to tinme?

A | do, yes.

Q For committees and debtors?

A For committees and for debtors, yes. And for secured

| ender s.

Q Can you nane sone cases that you' ve provided that service
for?

A | provided valuation for Trans National Conmunications,
Inc. as the unsecured creditors commttee. |'ve provided

val uations for Northern Berkshire as well as Holl ey

Per f ormance, both Chapter 11 debtors. And certainly in other
situations as well. In court, out of court.

Q But your work doesn't nerely -- the purpose of your work
is not nerely to put a value on the conpany, is that correct?
A |'mnot narrowy defined as a val uation expert in the
context of bankruptcy, no. | mean, it enconpasses negoti ation,
It enconpasses serving as an advocate for ny clients in Chapter
11 and being part of a bankruptcy process.

Bei ng a financial advisor?

Being a financial advisor in a bankruptcy proceeding.

And negotiating with creditor constituencies, correct?
That's correct.

And you' ve been doing that, again, for how | ong?

> O > O »F

| *ve been a banker for seventeen years, ten of which has
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been with Carl Marks and the majority of my work at Carl Marks
Is wth distressed conpani es. Conpani es going through change.
Q But you are not an expert in each and every industry that
you mi ght be engaged in, is that correct?

A That's correct. | nmean, | have expertise -- definable
expertise in certain industries. But when an expert opinion is
required wwth a very specific industry with its own nuances and
experience required, | don't believe | have that experience in
the coal industry.

Q And what do you do in those circunstances where you don't
have that expertise?

A It's common for us to rely on other experts.

Q So you just hire an expert and that's it? What does the
expert do for you?

A Vel 1, we obviously need to be reasonably confortable with
the expert's credentials.

Q Um hum

A And al so we have to be confortable that we would have a
wor king relationship together. And we have to be confortable
that they're bringing that which we don't have, which is a
speci fic expertise --

Q And does that expert supplant you for all purposes in the
wor k you do as a financial advisor for creditors and debtors?
A Yeah, obviously not. Cients are looking to nme for ny

general understanding as a generalist. Also as ny experience
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as a banker and participant in the Chapter 11 process.

Q So you've hired KLR for a specific purpose, correct?

A Their specific purpose is to provide their experience and
insight into the coal industry froma valuation perspecti ve.

Q And once you' ve received that val uation, what was your

rol e?

A My role was then to evaluate their prelimnary estimte of
val ue and evaluate it fromthe |ens of the bankruptcy process
to ascertain whether there is a presence and possibility of
equity.

Q And KLR is not an expert in bankruptcy, is that correct?
A | don't think they are.

Q Yeah. And did M. Stufsky ever advise you that he was an
expert in bankruptcy?

A He never said he was a bankruptcy expert, no.

Q An expert, did he ever say he was an expert negotiating
pl ans and how plans may translate into value for equity
security hol ders?

A No, he was -- he's none of those.

Q And that's your role, correct?

A That's my role.

Q Now, you weren't the only one from Carl Marks that had
contact with KLR, isn't that correct?

A | have team nenbers who work under ny supervision who have

contact with KLR as well as others at KLR
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Q And you're --
A | have net other principals at KLR as wel|.
Q And it's your understanding that they were communicating
with KLR |Is that correct?
MR O NEILL: Cbjection, Your Honor.
THE COURT: Just a second, M. W.
MR O NEILL: This is his --
THE COURT: | need you at the podium |'msorry.
MR O NEILL: This is M. Goodman's w tness, Your
Honor, and he's |eading himaround |ike a pony.
MR GOCDMAN:  Your Honor, first of all, this is a

response to a voir dire and second off all, you know, wth

190

respect to the federal rules of evidence, | amallowed to | ead

the witness on prelimnary questions. These are prelimnary
questi ons.

THE COURT: Al right. [1'Il overrule the objection
but let's nove al ong.

MR. GOODVMAN:.  Ckay, thank you, Your Honor.

Q Now, there came a tine, correct, where KLR filed a report?

A Yes.
Q And that was attached to a declaration you signed,
correct?

A. Yes.

Q Now, do you know whet her KLR has any understandi ng of how

to apply enterprise value under the Bankruptcy Code using the
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absolute priority rule?

M5. STARR  (bj ection, Your Honor. He's now asking
what KLR thinks and how it mght doit. | don't understand how
he's --

MR GOODMAN:  No, |'m not.

M5. STARR -- able to speak to what KLR --

THE COURT: Let Ms. Starr finish her objection first.

MR. GOODMAN:  Yes, I'msorry. Your Honor, the purpose
of the question is really to establish his expertise. |I'm
not -- he wouldn't know what KLR knows. He communicated with
KLR.

THE COURT: | tend to agree with Ms. Starr --
MR, GOODVAN:  Ckay.
THE COURT: |'Il sustain the objection.
Q Now, with respect to M. Foyt, is it your understanding
that part of your staff was in conmunication with M. Foyt?
A It is.
Q Ckay. And do you know why that was?
A They had conmuni cations. Just |ike they had
comuni cations with KLR
Q What was your understandi ng of the comunications?
A That they were having di scussions on sone of the
assunptions that M. Foyt utilized.
Q And did they report back to you on those conversations?

A They reported to ne that they had conversations and that
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t hey had had substantive di scussions.

Q Now, you don't have at your firmany expertise in retiree
heal th care clainms, correct?

A That's correct.

Q O pension plan clains, is that correct?

A We do not have that expertise.

Q And did you have an opportunity as part of this proceeding
to review the declaration of M. Huffard, for exanple, the
financial advisors for the debtor?

A | have reviewed it.

Q And do you know whether M. Huffard has expertise on
pensi on plans or actuarial valuation based upon what you read?
A Based upon --

THE COURT: Just a second, M. W.

MR O NEILL: Qbjection, Your Honor. | mean, this is
just nmore leading. They're not just transitional. It's
substantive. It's again and again.

THE COURT: Yes. M. Goodnman, |'m not sure where
we're going with what he knows about what M. Hufferman (sic)
knows and things |like that.

MR GOODMAN.  That's fine. Ckay. Your Honor, just a
few nore questi ons.

Q WIl you be paid for the hours that you' ve spent in
providing the work that you've done in this case in your

testinony here today?
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A | will not be paid.

Q And why is that?

A Because | agreed that there would be no paynent for
services rendered as far as providing ny testinony or analysis,
ny staff's time, certainly through this hearing and beyond.
There was no agreenent to be paid.

Q Ckay. Now, M. Wi, in terns of your declaration, can you
explain to the Court what you provided, what your independent
t hought in your declaration was?

A The second or first?

A Let's start with the first.

M5. STARR | nean, Your Honor, the declaration --
bot h declarations are in evidence already. They've been
submtted to the Court. Having himtestify what it is that he
t hi nks now nmaybe was i ndependent of his reliance on the KLR
report and on the Foyt letter is totally inappropriate.

MR GOCDMAN: That's the exact issue that she's raised
on voir dire. And she's questioning whether he had any
I ndependent input into his own declaration. So that's really
what |'m asking him Your Honor.

M5. STARR He just testified he didn't do anything
I ndependent of reading the KLR report and the Foyt letter and
to --

MR. GOODMAN:  Not with respect to his declaration.

THE COURT: M. O Neill?
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MR O NEILL: H's declaration is his direct testinony.
It's what he said. He's now being asked to explain what he
said, right? The testinony is the testinony.

THE COURT: R ght. It is what it is. |It's already
been admitted as the direct testinony. Here, let me just make
it easy for you. | will sustain Ms. Starr's objection in part.
The Foyt letter dated April 16th will not be admtted. It's
new. They haven't seen it. M. W can testify as to the
other -- the first declaration and the letter that was attached
to that. And the second declaration and the -- not the Foyt
letter but | think the other attachment which is the sanme as
the attachnment that was to the first declaration, is that ny
under st andi ng?

MS. STARR  No, Your Honor, | think that the -- if |
understand you correctly, Your Honor, there's one version of
the Foyt letter that's attached to his first declaration and
then a second version of the Foyt letter that's attached to the
second decl arati on.

THE COURT: Correct. Wat about the KLR --

M5. STARR |I'msorry, |I'm confused.

THE COURT: And the KLR reports? Are there tw