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PROCEEDI NGS

THE CLERK: Please rise. Your Honor, we are back on
the record.

THE COURT: Al right, thank you. Be seated pl ease.

Al right. So these are the matters that are set in
the Patriot case this norning, the notion for summary judgnent
and the notion to reject collective bargaining agreenents and
nodi fy the retirenent benefits.

Before we get started with the matters on the docket
l et me get appearances in the courtroomfirst, please.

M. Mskowitz, | bet they want you to go first.

MR, KAM NETZKY: Good norni ng, Your Honor, Benjam n
Kam net zky of Davis Polk for the debtors. |'mhere with ny
col |l eagues Elliott Mdskow tz, Jonathan Martin; Marshall Huebner
is also in the courtroom as well as sone others from Davis
Pol k. W also have | ocal counsel from Bryan Cave, LI oyd
Pal ans. Thank you.

THE COURT: Thank you

MR WLLARD: Good norning, Your Honor. May it please
the Court, Geg WIllard and Angie Schisler on behalf of the
official unsecured creditors' committee, the menbers of which
are Wl mngton Trust Conpany as indenture trustee, US Bank
Nati onal Association as indenture trustee, the United M ne
Wor kers of Anerica, the United M ne Wrkers of America 1974

Pensi on Pl an, and Anerican El ectric Power.
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Also in the courtroomw th us today, Your Honor, is
M. Tom Mayer, and 1'd like to introduce for his first
appearance, our co-counsel, M. Stephen Bl ank.

THE COURT: Al right.

MR WLLARD: Thanks, Judge.

THE COURT: Thank you.

MR TURNER. Good norning, Your Honor.

THE COURT: Good norni ng.

MR. TURNER  Marshall Turner on behalf of Gtibank as
agent for the first out DIP |l enders. Also in the courtroomis
Joe Snolinsky, |ead counsel fromWil, CGotshal & Manges.

MR SMOLI NSKY:  Good norning, Your Honor.

THE COURT: Good norni ng.

MS. TOLEDO  Good norning, Your Honor. Laura Tol edo
of Lathrop & Gage on behal f of Bank of America as a second out
DIP agent. Wth ne in the court is Ana AlIfonso of WIlkie Farr
& Gl | agher, lead counsel. And appearing by tel ephone is
Mar got Schonholtz, also of WIlkie Farr.

THE COURT: Al right, good norning.

MR PERILLO Good norning, Your Honor. Fred Perillo
on behalf of the United M ne Wrkers of Arerica. | have with
me in the courtroomtoday M. Yingtao Ho, my partner. Joining
us later will be ny colleague Sara Geenen. And also with ne in
the courtroomtoday is the general counsel of the United M ne

Wor kers of America, M. Grant Crandall .
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THE COURT: Good nor ni ng.

MR PERILLO.  Thank you.

THE COURT: Thank you.

MR COUSINS: Good norning. Always an honor to appear
bef ore Your Honor. Steven Cousins of Arnstrong Teasdal e
representing Peabody Energy Corporation. |'mhere today joined
by our co-counsel Jones Day, and from Jones Day we've got M.
Jack Newman who will be handling the adversary proceedi ng,
together with M. Robert Hamlton, and also M. Carl Bl ack and
M. Brad Ayers. Thank you, Your Honor.

THE COURT: Thank you.

M5. LONG Good norning, Your Honor. Leonora Long on
behal f of the United States Trustee.

THE COURT: Good norni ng.

MR GOODCHI LD: Good norning, Your Honor. John
Goodchild, the law firmof Mrgan Lewis & Bockius. |'mhere on
behal f of the UMM health and retirenment funds. | have a
nunber of col |l eagues and co-counsel with me down in the
overflow room along with a nunber of beneficiaries of the
funds. And with Your Honor's permssion we'll sinply nove
| ocati ons when Your Honor noves to the 1113/1114 proceedi ng.

THE COURT: Al right, that will be fine.

MR, GOODCHI LD: Very well. Thank you, Your Honor.

THE COURT: Thank you and good norni ng.

MR SCHNABEL: Good norning, Your Honor. Eric Lopez
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Schnabel of Dorsey & Witney on behalf of U S. Bank as trustee
to the convertible notes.

THE COURT: Good nor ni ng.

MR SCHNABEL: Thank you, Judge. Good norni ng

THE COURT: Thank you

MR MARSI CO. Good norning, Judge. Leonard Marsico,
McGuirewods. Wth me is Bonnie Clair on behalf of Chio Valley
Coal Company and Chio Valley Transl oadi ng Conpany.

THE COURT: Good norni ng.

M5. CLAIR  Good norning, Judge.

MR SILVERSTEIN. Good norning, Your Honor. Paul
Silverstein and Jonathan Levine, Andrews Kurth, for WI m ngton

Trust Conpany, indenture trustee for the senior notes. Thank

you.
THE COURT: Good norni ng.
MR. ROBBINS: Good norning, Your Honor. |'mlLarry
Robbi ns from Robbi ns, Russell, for the notehol ders, Aurelius
and Knighthead. 1'mjoined by ny partner Alan Strasser. Good
nor ni ng.

THE COURT: Good norni ng.

MR. EARLY: (Good norning, Your Honor. Blaine Early
fromStites & Harbinson on behalf of five of the surety
conpani es; Argonaut |nsurance, Indemity National, Travelers
Casualty and Surety Conpany, U.S. Specialty and Wstchester
Fire. And on the phone is ny partner, Brian Meldrum
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THE COURT: Al right, good norning.

MR EARLY: Thank you, Your Honor.

MR DOYLE: Good norning, Your Honor. Dan Doyl e,
Lathrop & Gage for Caterpillar Financial Services Corporation
and Caterpillar dobal Mning Entities.

THE COURT: Good norning. Al right, let ne get roll
on the phone. W have Ms. McGeal on behalf of the debtors.

MS. MCGREAL: Good norning, Your Honor.

THE COURT: Good norning. W have Anu Yerranel li on
behal f of the creditors' commttee. M. Yerranelli.

MR WLLARD: Your Honor, she may have that on nute;
Ms. Yerramelli is a colleague of mne and she did previously
i ndi cate her presence, Your Honor.

THE COURT: Al right, thank you. M. Schonholtz on
behal f of Bank of Aneri ca.

MS. SCHONHOLTZ: Good norni ng, Your Honor.

THE COURT: Good norning. And Theresa Anderson on
behal f of the Pension Benefits Guaranty Corporation. M.
Ander son?

THE CLERK: She indicated she was running late this
nor ni ng.

THE COURT: Al right. And Brian Meldrumon behal f of
Argonaut I nsurance and the other sureties.

MR. MELDRUM  Yes, Your Honor. Good norning.

THE COURT: Good norni ng.
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THE COURT: Al right.

Al right. | will nmake ny brief admnistrative
comrents. | will remnd the participants on the phone to place
their phones on nmute except when speaki ng.

I would, again, like to acknow edge that | have
received to date over 875 letters that | have read and pl aced
on the record as correspondence. As those letters continue to
arrive I will continue to read themand place themon the
record. | thank all of those who have taken the tine to
address the Court and to share their thoughts.

Again, I'll rem nd everybody about appearances in the
courtroom all parties that have entered their appearance in
the case are wel cone to appear in person in court or request to
appear by telephone in all court hearings. Again, when you are
provided with the call-in information as noted on the e-nail,
you are not to share that information with anyone else, and if
it comes to ny attention that the call-in information is being
shared with other parties that have not been approved and
authori zed to appear by tel ephone, all appearances by tel ephone
wi || be discontinued.

As was nentioned earlier, there is the overflow
courtroomis open on 5 South; therefore, the |awers need to
make sure you're at the podium not only so we get an accurate
recording, but also so that you can be seen on the video feed

that is in 5 South. And also, in addition to the court, the
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attorney conference roons on either side of ny courtroom also
the attorney conference roons on the other side of the hallway
for 7 South are al so open and available if needed. Al right.

Al right. Let's talk about what our agenda for today
will be. As we discussed |ast week at the pre-trial before the
hearing on the Section 1113 and 1114 notion, | wll cal
adversary 13-4067, Patriot Coal Corporation v. Peabody Hol di ng
Conmpany, first.

| imagine that after that matter | will then hear the
opening statenents of all the parties, except the debtors, the
UMM and the funds. After we've had all of the other parties
opening statenments, we'll take a lunch break and then we wl|
return to hear the opening statenments of the debtors, the UMM
and the funds, and then | inmagine that we will have cross and
redirect of at |east one of the debtors' w tnesses before
breaki ng for the day.

Pursuant to ny previous order that was entered on
April the 5th, 2013 ten minutes will be allotted for the
opening statements of the parties, other than the debtors, the
UMM and the funds, and we will keep that tinme in the
courtroom Thereafter, | will leave it to the debtors, the
UMM and the funds to manage their times for your presentations
knowi ng what our schedule is and that we will wap this all up
by Fri day.

All right. Therefore, I will call in the adversary
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proceedi ng the debtors' notion for summary judgnent and
Peabody's notion to dism ss simultaneously. | have reviewed
the notion for summary judgnment, the menorandumof law in
support, as well as the statenent of undisputed facts,
Peabody's notion to dism ss the adversary, the declaration of
Mat t hew Cochran, and Peabody's statenment of undi sputed factors.

The debtors seek a declaratory judgnment that liability
for certain health benefits, for approximately 3,100 retirees
lies with Peabody and not with the debtors, and thus those
retirees should be excluded fromthe 1114 notion before the
Court. Resolution of this issue is based on the Court's
interpretation of the assunption agreenent, particularly
Sections 1 and 2 and the acknow edgenment and assent.

Peabody argues in its notion to dismss that this
Court | acks subject matter jurisdiction because the conpl ai nt
does not constitute and actual controversy and that the issues
rai sed are not ripe.

In light of ny review of the pleadings, | will first
call upon the debtors to nmake their argunments, both in support
of the notion for summary judgnment and in opposition to the
notion to dismss. | won't tine either side's argunents, but
let's try not to go over about thirty to forty m nutes each,

i ncluding rebuttal.
MR, MARTIN  Good norning, Your Honor.
THE COURT: Good norni ng.
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MR MARTIN  For the record, Jonathan Martin from
Davis Polk & Wardwel|l for the plaintiff-debtors.

It's clear, Your Honor, that you have absorbed the
papers, so | will try to get at this froma different
perspective today, because there are a mllion different ways
to look at this and conclude that what Peabody is doing is
wong: legally wong, and just plain wong.

This notion is about Peabody's attenpt to break its
prom se to provide retiree healthcare benefits to 3,100 of its
retirees and their dependents. This is Peabody's attenpt to
free-ride on Patriot's bankruptcy to escape obligations that it
owes to its retirees.

Now, as the Court is well aware, we are about to start
a week here where Patriot will denobnstrate that it is unable to
pay for the retiree healthcare benefits of its own retirees.
There should be no m stake, Your Honor, Patriot is here
reluctantly and by absol ute necessity w t hout anywhere else to
turn. Peabody is here by choice.

Patriot's objective is to save this conpany and
preserve 4,000 jobs. Peabody's notive is pure unadulterated
greed. Patriot is here after conplying with the requirenents
of Section 1114 of the Bankruptcy Code.

After nonths of good-faith negotiations with the
uni on, after sharing reans of data showi ng this conpany's dire

financial condition, and after comng to this Court to prove
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that Patriot needs the savings it is requesting in order to
survive and save thousands of jobs. Peabody is here to take a
flier on the flinmsiest of contractual argunents. They want to
take away these peoples' retiree healthcare benefits, not
because they need to, but because they want to, and because
t hey have hal f-baked theories for why they can.

This motion tells us everything we need to know about
who Peabody is as a corporate citizen. This notion concerns
t housands of people who worked their entire lives for Peabody.
Al'l of themretired before Decenber 31, 2006, before Patri ot
was even born, before it was a twinkle in Peabody's eye. All
of those people are currently receiving their healthcare
benefits pursuant to Article 20 of the CBA, that's the
provi sion that governs retiree healthcare. And there is no
dispute -- no roomfor debate, I'Il put it that way, that these
benefits are Peabody's liability.

In 2007 in connection with the spinoff, Peabody
prom sed the union and it prom sed Patriot it would assunme the
liability for the retiree benefits to these 3,100 people.
Peabody has been paying those benefits and it could continue to
pay those benefits; it can afford it.

Most inportantly, Your Honor, Patriot can survive
w t hout nodifying these people's retiree healthcare benefits,
but only if Peabody, the largest and richest private sector

coal company in the world, is made to stand behind its word.
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And that's why we're here, we need the Court's assistance to
make Peabody stand behind its word to provide the retiree
heal t hcare to these 3,100 peopl e.

Patriot Section 1113 and 1114 proposals, if approved
by the Court, will not change the CBA as it applies to these
3,100 people. Patriot doesn't want to and it doesn't need to
touch these people's healthcare benefits. The benefits are
Peabody's liability, not Heritage's liability, not Patriot's
liability. And for these 3,100 people, Patriot wants to keep
the status quo. There is no earthly reason why these people
shoul d | ose their healthcare benefits.

The only reason these 3,100 people woul d have to be
included in the request for relief that Patriot is going to be
maki ng as part of this trial is if Peabody refuses to stand
behind its obligations, because if those benefits cone back to
Patriot, Patriot cannot afford them And that's why this issue
is a gating issue for this trial that's about to start. It
wi || decide the scope of the relief that Patriot is required to
seek fromthis Court.

To be honest, Your Honor, we were surprised that we
even had to bring this action. [It's, frankly, very surprising
t hat Peabody coul d even take the position that its obligations
toits retirees could be excused because of Patriot's
bankruptcy. But they' ve refused to give us confort that they

wi || stand behind their obligations, so we were forced to bring
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this action, and forced to bring this notion for summary
judgnent on the plain and unanbi guous contract.

And now we' ve seen their argunments for why the
liabilities assunption agreenent supposedly allows themto take
heal t hcare benefits away fromthese 3, 100 Peabody retirees.
They make two argunents.

The first, they claimthe first tinme ever that these
benefits are Heritage's liabilities, not theirs.

Second, conceding that argunent, they say even if they
are our liabilities those benefits for the 3,100 Peabody
retirees should be nodified in the same way that the benefits
for Patriot's retirees get nodified as a result of this Section
1114 trial that's about to comrence.

Your Honor, those arguments are a disgrace. They are
so obviously wong on the law, and so manifestly depl orabl e
that you have to wonder why Peabody is even making them

First on the law, we'll see, Your Honor, that these
argunments are legally indefensible; they defy the plain
| anguage of the contract. But second, Your Honor, as a matter
of common decency, these argunents are shocking. The argunments
are unthinkably wong as a matter of |law and as a matter of
fairness, and the arguments never shoul d have been nmade in the
first place.

So we'll talk about why. And I'|Il preface this by

saying that the | egal reasons why Peabody's position fails are
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straightforward and, frankly, ho-hum This is Contracts 101
stuff. So you don't have to be as offended as we are to grant
sunmary judgnent here, you just have to read the plain English
words on the face of the contract.

So I'I'l begin with Peabody's first argunent, which is
that the 31 -- the benefits for these 3,100 Peabody retirees
are Heritage's liability. Now, they say they just fund
Heritage's liability for these benefits and nothing nore. Your
Honor, that argunment is a nonstarter on the face of the
contract. You can't get past the title of the contract w thout
concl udi ng that that argunment i s wong.

Before looking at it, just a brief mnute on the
rel evant history here. As the Court knows, in Cctober of 2007
Patri ot was spun off from Peabody. One of the subsidiaries
that was spun off was Heritage Coal Conmpany; it was at that
ti ne Peabody Coal Conpany. So I'll refer to it today as
Heritage, but in the contracts that we |look at it's referred to
as PCC.

Now, in that spinoff Peabody saddl ed Patriot with a
lot of liabilities. And as the Court knows the debtors and the
creditors' conmmttee are investigating whether Peabody provided
sufficient assets to support those liabilities. Now, that is a
question for another day, but there is one thing that is
absol utely clear: even Peabody stopped short of inposing the

liabilities for these 3,100 retirees on Patriot because if they
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had it woul d have rai sed serious questions about Patriot's
solvency at its birth. So as part of the spinoff Peabody
agreed to assune the liabilities for the 3,100 Peabody
retirees. Peabody agreed to assune those liabilities, to pay
for them to account for themon its own books. These
liabilities have always been on Peabody's bal ance sheet.

In addition, Your Honor, and this is a critical point
we' Il explore today, even as Peabody assuned the liabilities
for the 3,100 Peabody retirees, Peabody did not want to be a
party to the CBA or any future CBA that covered these retirees.

And as we'll see, Peabody went to the union and got
the union's assent to an arrangenent where Peabody woul d be
directly liable for the healthcare benefits provided to these
retirees, but that they would not have to be a party to the CBA
and woul d not have to adm nister the health plan that provides
the benefits to these retirees. That was the deal.

But now Peabody cones in here and says exactly the
opposite. They say that the 3,100 Peabody retirees are
Heritage's obligation, our liability. It's the first tine
anybody has uttered those words. They say they just agreed to
fund the liability. The words "to fund" nust appear | don't
know how many times in their brief. The argunent fails as a
matter of basic contract law. |If they had agreed only to fund
or pay for Heritage's liabilities, it would have been an

i ndemmi fication agreenment. That's what an indemmification
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agreenent is: you agree to pay for sonmebody else's liabilities
as they arise. Your Honor, that's not what this is. And |

have copies of the contracts if it would assist the Court to

hand up.

THE COURT: | believe | have copies fromthe --

MR MARTIN 1'd like to begin, Your Honor, with the
liabilities assunption agreenent, and we'll turn next to the

acknow edgenent and assent.

THE COURT: Al right. | have it here.

MR MARTIN  Ckay. Thank you, Your Honor.

THE COURT: Uh- huh

MR, MARTIN  Your Honor, this contract is not titled a
liabilities indemification agreement; it's a liabilities
assunption agreenent, and that makes a big difference under
contract law. When you assune contractual liabilities, you're
not a backstop, you're not a guarantor, you're not a surety,
you're not a funding source. You are the primary obligor; you
are first inline and directly liable to the person who is owed
those contractual obligations.

The title of the contract, Your Honor, is just the
start. Every part of this contract makes cl ear that Peabody
assunmed direct liability for the benefits provided to these
retirees. You just have to |ook at the fifth whereas clause in
the recitals, Your Honor. The second one fromthe bottomis

Peabody "has agreed to assune the liabilities of PCC for
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provi sion of heal thcare pursuant to Article 20 of the NBCWA, or
any successor of PCC | abor contract to certain retirees and
their eligible dependents to the extent expressly set forth in
this agreenent.”

The si xth whereas cl ause, Your Honor, nakes clear that
Patriot and Heritage will be their agent in delivering those
benefits. It says, "Contenporaneously herew th, Peabody and
Patriot have entered an adm ni strative service agreenent
pursuant to which Patriot will take certain actions necessary
and appropriate for the admnistrati on of any NBCWA i ndi vi dual
enpl oyer plans" -- those are the health plans, "and delivery of
benefits constituting NBCW individual enployer plan
liabilities." That last termis the defined termthat
describes the liabilities assumed by Peabody.

Section 2, Your Honor, of this contract, on the next
page, which is titled "PHC Assunption of Liabilities" says
Peabody "assunes and agrees to pay a di scharge when due in
accordance herewith the NBCWA i ndivi dual enployer plan
liabilities.” Could not be nore clear.

Let's ook at the definition of the liabilities that
they' ve assunmed, in Section 1(b), which is just above, Your
Honor. Those liabilities are defined as: "Anmounts PCC, that's
Heritage, pays for benefits to those retirees of PCC identified
on attachnent A hereto, and such retiree's eligible dependants

under the ternms of the NBCWA individual enployer plan." W

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

28




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%%?ém?7gt al .; PATRI OT v. PEABODY

adm ni ster the plan, they're liable for it.

I"d like to ook just quickly, Your Honor, at the
acknowl edgenent and assent because it tells exactly the sane
story. Peabody hates this docunent, because it nmakes crystal
clear that its characterization of the liabilities assunption
agreenent is unsupported.

I n August of 2007 Peabody went to the union to explain
its plan for the spinoff and its plan for the liabilities
assunption agreenent. And Peabody had one principal objective
here: to get the union to assent to an arrangenent where
Peabody woul d be directly liable for the retiree healthcare
benefits provided to these 3,100 people, but would not have to
be a party to the CBA, or any future CBA, or admnister the
heal th plan under the CBA. And the union agreed.

In Section A(2), Your Honor, of the acknow edgenent
and assent, it states, "At the conpletion of the spinoff of
Patriot, Peabody will enter into an agreenent, the NBCWA
liability assunption agreenent with Heritage and/or Patri ot
pursuant to which Peabody will agree to be primarily obligated
to pay for benefits of retirees of Heritage and such retirees’
el i gi bl e dependants under the terns of an enpl oyee wel fare pl an
mai nt ai ned by Heritage, pursuant to Article 20 of the PCC | abor
contract or any Heritage successor |abor agreenment.” W'l
cone back to that, too, Your Honor

But what's clear fromthe face of this is that Peabody
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was prom sing the union that it would be directly liable for

t he heal thcare benefits provided to the 3,100 Peabody retires;
Heritage would be its agent. Heritage has the health plan and
delivers the benefits; these are their liabilities.

And Peabody got what it went to get fromthe union in
exchange for that promse. |n paragraph B on the next page,
Your Honor, B(2), the union agrees that the entry of the NBCWA
liability assunption agreenent will not nake Peabody a party to
any col |l ective bargaining agreement with the UMM or create a
| abor law rel ationship between Peabody and the UMM

And the preanble to that section nmakes clear why the
union agreed to that. It was, "In recognition of the benefits
to UMA retirees and their eligible dependents from an
agreenent bet ween Peabody and PCC t hrough whi ch Peabody woul d
undertake the assunption of liabilities as described above, "
whi ch we just read in Section A(2).

In the face of this, Your Honor, Peabody has the nerve
to come in here and say that these are not their liabilities.
Now, I'Il concede, Your Honor, that the irony will not be | ost
on you that Jonathan Martin is up here saying that two
contracts entered into contenporaneously as part of the same
transaction should be construed together. But this happens to
be the correct application of that rule, unlike some other
cases we've seen recently.

This contract, Your Honor, the liabilities assunption
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agreenent, is unanbiguous. This is not a reinbursenent
agreenent, it is not an indemification agreenent; it is a
liabilities assunption agreenent. These are Peabody's
liabilities.

Which brings us to their second argunent, Your Honor.
They say that even if they are directly and primarily |iable
for the retiree healthcare benefits provided to the 3,100
Peabody retirees, that this contract requires that those
benefits be nodified in the same way that the benefits are
nodified for Patriot's retirees pursuant to the Section 1114
trial that's about to commence. That argunment i s outrageous.
It quite literally nakes no sense. And it's -- the reason it
doesn't make any sense is that it's sheer opportunism It
doesn't even cone close to being right as an interpretation of
the contract.

And | et ne be clear about sonething, perfectly clear:
Patriot's proposals contenplate maintaining the status quo for
these 3,100 Peabody retirees. W don't want to change anyt hi ng
for these people.

Now, Peabody argues in its papers that our Section
1113 proposal calls for the elimnation of Article 20
al together, which they say would al so include the benefits
provided to the 3,100 Peabody retirees. Not so. Qur proposals
are crystal clear. And if they're not, go out in the hallway

and we'll nmake themcrystal clear. But they are crystal clear

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

31




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%%Fém?7gt al .; PATRI OT v. PEABODY 32

on their face. The 3,100 Peabody retirees are not included in
our request for relief unless Peabody is not nmade to stand
behind their obligations, and that's exactly what they're
trying to do here.

They say that the second sentence of Section 1(d) of
the liabilities assunption agreenent, which we'll take a | ook
at in a second, automatically marks down their liabilities to
what ever changes Patriot obtains pursuant to the Section 1114
trial, whether through an order or a consensual resol ution
Their argunent is contrary to both the purpose and the plain
text of that sentence of Section 1(d).

Some i nmportant context here, Your Honor. W've

di scussed that Patriot didn't want to be a party to this -- I'm
sorry, Peabody didn't want to be a party to the CBA. They

want ed Heritage to be the party to the CBA. Not having to be a
party to the CBA was a benefit for them one they actively
sought fromthe union. But it also cones at a cost, and that
is loss of control. They would forever have to rely on
Heritage to negotiate with the union over what their
liabilities would be. That is an exanple of what a first year

| aw student |earns is agency costs. Agency costs cone when a
princi pal, here Peabody, is relying on an agent, here Heritage,
to act on its behalf. Wen you send your agent off to enter

into a contract for you and you're the one stuck with the

liabilities of that contract you never know what the agent
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m ght do. They may not have your interests conpletely at
heart.

That was the purpose of the second sentence of 1(d).
Peabody wanted to nake sure that Heritage, when negotiating
Peabody's liabilities under the CBA, would al ways get Peabody
t he best deal available. There's nothing objectionable about
that. As | said, any first year |aw student would | earn that
that's the kind of provision you put in a contract when you
send your agent out to negotiate your liabilities.

But what that means, Your Honor, is that that second
sentence has no application here whatsoever. W are not
negotiating with the union over Peabody's liabilities. W' ve
expressly excluded those liabilities fromour request for
relief. Those liabilities will next be negotiated with the
uni on when the NBCWA cones up for renegotiation no earlier than
2016. So the very purpose of that section -- of that sentence
of Section 1(d) isn't even inplicated here, and the text makes
it crystal clear.

If Your Honor |ooked to that second sentence of
Section 1(d) it's the one that begins "changes to benefit
levels.” It's says, "Changes to benefit |evels, cost
cont ai nment programs, plan design, or other such nodifications
contained in PCC s future UMM | abor agreenents are applicable
to the retirees and eligible dependants subject to this

agreenent shall be included for the purposes of the definition

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

33




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CORP %ﬁém?7gt al .; PATRI OT v. PEABODY 34

of NBCWA i ndividual enployer plan liabilities.”" Then it goes
on to say -- and the proviso says: we want the best deal that
Eastern Associated gets, too. But the predicate of this
sentence is that Heritage is out negotiating a |abor agreenent
that will be applicable to the retirees and eligi bl e dependents
subject to this agreenent.

Now, |'Ill discuss in a second why we're not even
negoti ating a | abor agreement. But you don't even have to
reach that issue, because the plain text of the provision says
t he | abor agreenent, whatever that is, has to be applicable to
their retirees. Qur 1114 notion and the relief we're seeking
excludes those retirees. W want to keep the status quo under
the CBA for those retirees.

And just a brief mnute, Your Honor, on the second
reason why this text doesn't apply to this situation. Any
result -- any result of the Section 1114 trial that's about to
comrence, whether it's an order fromthe Court, a negoti ated
resolution, an order incorporated into a confirned plan,
whatever it is, it is not a |labor agreement as that termis
used in this contract.

How do we know that? Take a |ook at the fourth
recital of the liabilities assunption agreement. |t states
that, "The parties desire that PCC continue to provide the
retiree healthcare required by Article 20 of the NBCWA, or any

successor PCC | abor contract.” The animating purpose of this
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contract was to continue providing retiree healthcare benefits
pursuant to the CBA, or any future CBA that gets renegoti ated
in the ordinary course with the union. Nobody contenpl at ed
that the benefits would be subject to markdown in the event
that one party enters bankruptcy and has to alter Article 20 in
order to survive. The parties' desire -- their desire was that
PCC continue to provide the retiree healthcare required by
Article 20. And that parenthetical, "or any successor of PCC
| abor contract,” makes unm stakably clear what the parties
I ntended when they said that. They were referring to any of
the periodically renegotiated versions of the CBA that
i ncorporates Article 20, that are negotiated in the ordinary
course with the union

The acknow edgenent and assent nakes that clear as
wel I, Your Honor. In Section A(l) it defines the PCC | abor
contract. And it defines it as one that incorporates by
reference Article 20 of the NBCWA. Section A(2) says that
Peabody will be primarily obligated for benefits provided --
and this is the fourth line down -- "under the terns of an
enpl oyee wel fare plan naintai ned by Heritage pursuant to
Article 20 of the PCC | abor contract, or any Heritage successor
| abor agreenent.”

I won't go through every reference here, Your Honor
but if you | ook through both contracts, every time that termis

used it is clear as day that the parties were referring to a
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periodically renegotiated version of Article 20 in the ordinary
cour se.

There's no evidence, none, that the parties intended
for a successor |abor agreenent to include a court order, or an
agreenent for a plan of reorganization that nodifies Article 20
under conditions of duress in order to avoid a |iquidation.

Any argunent to the otherwise is, frankly, absurd.

And i f Peabody had wanted a Patriot bankruptcy to

reduce their obligations as well, they could have tried to get
that into the contract. Two reasons -- two obvi ous reasons why
they didn't.

First, Peabody didn't want a whisper of a hint of a
suggestion that Patriot m ght ever go bankrupt because that
woul d have raised serious doubt about Patriot's sol vency and
viability at its birth. And second, even if Peabody had tried
to get the benefit of a Patriot bankruptcy and a markdown t hat
woul d result to their liabilities, the union would have said no
way. The very purpose of the arrangenent that Peabody, itself,
pitched to the union was that Peabody would be directly |iable
for these heal thcare benefits.

And Section B(2)(c) of the acknow edgenent and assent
provi des that the union and its nmenbers can sue themdirectly
for the benefits they agreed to assune in the liabilities
assunption agreenent.

The uni on woul d have said no way at the suggestion
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that if Patriot goes bankrupt then our obligations could get
mar ked down however Patriot's obligations get marked down.
They' d say no, the very purpose of entering into this agreenent
Is that you're a better credit risk than Patriot is. And the
benefits provided to these retirees will be safe froma Patri ot
bankruptcy. It makes no sense.

The next | abor contract that can nodify the benefits
for the 3,100 Peabody retirees will cone no earlier than 2016.
And to be clear, Your Honor is not being asked to decide what
wi | | happen when that contract is renegotiated. Just being
asked to confirmthat under the plain | anguage of the
liabilities assunption agreenent, whatever results fromthe
Section 1114 trial cannot be a basis for themto escape their
obl i gati ons.

Your Honor, just quickly on their jurisdictiona
argunments. They nake themin a halfhearted way, so | won't
spend much time on them The notion that this proceeding is
noncore i s nonsense. This action directly affects the
adm ni stration of the estate because it is a necessary gating
issue to the Section 1114 trial that's about to conmence. And
the core dispute here, by their own devices, is over whose
liability these are. Determ ning whether these liabilities are
Patriot's liabilities could not go nore directly to the heart
of what this bankruptcy proceeding is about or be nore squarely

within this Court's jurisdiction.
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And just quickly, on the notion to dismss, Your
Honor, this is a delay tactic. They know they | ose on the
merits so they want to defer a decision for as long as
possi ble. They have two argunents. They say this is not right
because we got to wait and see what happens because there are
two contingencies that mght make this notion conpletely
unnecessary.

The first one, they say, is the Court m ght deny
relief altogether. The second, they say there m ght be an
outcome of the 1114 process that |ooks |ike a |abor agreenent
in their view, and so we should wait to see what the outcone is
and then decide. Neither one nakes any sense, Your Honor.

The first one is the very reason why we're here today
arguing this notion contenporaneously with the trial that's
about to commence. You can take the notion under advisenent.
Listen to the testinony at the hearing this week. And you can
deci de whether the notion is still ripe, at the same tine
you' re deci ding whether to grant relief under 1114 or if
there's a negotiated resol ution.

On the second argunent they have, they say that
sonmet hi ng short of the next collectively bargained contract in
2016 could qualify as a | abor agreement. So they say let's
wait and see whether there's a consensual agreenent or an order
and a confirmed plan or sonething el se that they m ght argue is

a |l abor agreenment. That's precisely the dispute. W say that
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what ever you can dreamup that mght be the result of this 1114
trial, if it's something short of the next collectively

bar gai ned contract entered into with the union in the ordinary
course, it is not a |abor agreenent for purposes of this
contract. That dispute is an actual controversy, it is a live
dispute, it is a ripe dispute.

So, Your Honor, the debtors respectfully request that
the Court deny Peabody's notion to dismss and grant the
plaintiff's notion for summary judgnent.

Thank you, Your Honor.

THE COURT: Al right. Thank you. And now I'll call
up Peabody Hol di ng Conpany to nake a conplete recitation in
support of the notion to dismss and in opposition to the
debtors' notion for sunmary judgnent.

MR. NEWWAN  Thank you, Your Honor. Jack Newnman of
Jones Day on behal f of Peabody.

And initially, just as an adm nistrative matter, Your
Honor, | would like to hand up to the Court three pieces of
paper that | would characterize as argunent aids. They're
excerpts fromprovisions of the liabilities assunption
agreenent. |'ve provided copies to counsel for the debtors.

MR. MARTIN.  No objection

THE COURT: Al right. You may hand up those.

MR. NEWMAN: These are not exhibits, Your Honor

They're just aids in understanding and I have a copy for the
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| aw clerk, a copy for you and sonme extras if there's anybody
el se that needs.

THE COURT: That's great. Thank you

MR NEWWMAN. Let ne begin, Your Honor, by saying
sonmething that | hadn't planned to say and didn't think I would
have to say but that | cannot help but observe that the
commrents of counsel for the debtors attacki ng Peabody on an ad
hom nem basis using terns |ike greed, unthinkable, nerve,
challenging their corporate citizenship and assorted ot her
cal umi es suggests that they were talking to soneone el se or
sone other group and not to this Court, not to a court of |aw
W stand behind our obligations, Peabody does, and it expects
the Court to stand behind -- help it stand behind those
obligations. |I'mhere to address the Court not sone different
constituency.

By way of backdrop, Your Honor, |ast Tuesday, we were
here and there were sonme coments nade by M. Perillo and then
foll owed up by M. Huebner that provide, | suggest, an
I nportant backdrop to this argument.

First, M. Perillo said -- and it's in the transcript;
' m paraphrasing but pretty close -- that for certainty, there
needs to be a | abor deal and know the terns of the |abor deal;
1113, 1114 will not provide certainty, he said. There needs to
be a | abor deal.

And M. Huebner said, follow ng up, that you can't
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have a financeabl e conpany without the nmultibillion dollar
| ssues between the debtors and the union resolved. W agree
W th those propositions.

So that at its very farthest reaches proceeding here
before the Court today is manifestly only interimand
tenporary. Very interimand very tenporary because at best for
the debtor/plaintiffs, there is nothing left of their argunent,
and | nean at best, Your Honor, or of any conceivable order of
this Court once there is a new collective bargaini ng agreenent,
that is, a deal with the union. And so what is being discussed
here today is only whether sonething that m ght or m ght not
happen between now and when there is a deal between the conpany
and the union that would make it financeable for exit from
bankrupt cy whether in that interimperiod there is or is not an
effect on Peabody's obligations. And so that's an inportant,
I'd say critical backdrop, Your Honor, to the whole discussion
we are having today.

I'd like to nove first to the notion to dismss
because that is a threshold issue. Patriot has offered an
interpretation of the IEP liability assunption agreenent.
Peabody says that interpretation is wong so there is a
di sagreement. A di sagreenment over how that -- how and when
that contract applies. But at its broadest on the relief -- on
the contentions made by Patriot and the contentions by Peabody,

that disagreenent is of no consequence and there's no need for
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an adjudication if -- or | should say unless there is sone sort
of relief, an energence fromthe 1113, 1114 process and there
I'S never a union bargaining agreenent to go forward, only in
those circunstances that this disagreenent here today nakes any
difference at all. And that's w thout debating whether
whatever the relief, if there is relief under 1113 and 1114 is,
what ever that relief is does or does not constitute a new | abor
agreenent. That's -- without even debating that yet, that's
the issue in the sunmary judgnent, Your Honor.

But the issue on the notion to dism ss is whether, as
| said, there's any consequence to the di sagreenment over the
interpretation. In the absence of relief, we say no and
there's no consequence unless there's never a union bargaining
agreenent, it |eaves no consequence in the longer run. And on
that basis, there sinply is no cognizable controversy under the
constitution or the declaratory judgnent act and no authority
for this Court to proceed.

Wiile there's a lot of technical debate in the papers,
Your Honor, the proposition is pretty sinple and | just stated
it for purposes of just fundanental jurisdictional concepts.

Now, | don't think there can be any di spute about
t hose concepts or about their application here. 1It's only in
certain future circunstances that the disagreenent is of even
any consequence.

There is also the issue of ripeness, Your Honor. And
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1| it seens like -- including in the presentation nmade by the

2|| debtors -- on behalf of the debtors this nmorning, that it's not
3|| even clear, at least not to us, what relief they really do

4|/ seek. Maybe, if we went out in the hall there would be

5/| sonething different but that's really the point of the ripeness
6/ argunent which is the second aspect of our notion to dismss.

7| There would be many ways in which, if the Court were to grant

8| sone sort of relief under 1113 or 1114 that there coul d becone
9| a cognizable dispute in the sense that it mght matter whether
10|| the debtors are right or we're right. Only on an interimbasis
11| but it still mght matter. The Court could grant 1113 relief
12| as sought inits entirety or it mght not grant 1113 relief but
13| grant relief under 1114; it mght grant both. There would be
14|/ questions of the scope and the extent. A question of whether
15| there is a consensual resolution but according to the debtors
16| not or maybe yes equivalent of or a collective bargaining

17| agreenment. So there's substantial nunber of future facts.

18| This is not, in this respect, an issue of taking discovery to
19| find out past facts. These are facts that haven't devel oped
20| yet. So Your Honor would be really swnmng in a sea of
21| hypotheticals in trying to make a decision here.
22 Now, Patriot says well, we'd like to know in advance
23| of our battle with others, primarily, but not exclusively, the
24| mneworkers, in case we win that bet. W'd like to know in
25| advance how Your Honor thinks about this. But, Your Honor, the
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1|| mere saying that makes clear, | suggest, that what's being

2|| sought here is an advisory opinion, which is not permtted, and
3| an advisory opinion under circunstances where Your Honor woul d
4|/ have to guess and hypot hesi ze at how t hi ngs m ght happen and

5/| then rule -- well, on that hypothesis the following -- on this
6|| other hypothesis the follow ng, or on this other hypothesis the
7| followmng. And the nere desire to have sone kind of an

8|/ indication of what Your Honor thinks about an issue doesn't

9| make that issue ripe.

10 W al so know that it's not necessary in order to frane
11| a request for relief because, in fact, the debtors have franed
12| their request for relief on an alternative contingent basis

13|/ recognizing that they could conceivably get sone sort of relief
14| under 1113 and 1114 without having the Court rule on this issue
15|| and then take steps accordingly even if the Court ruled

16| adversely to them So it's not needed to frame or to get

17| relief.

18 And in any event, Your Honor, at |east so far as we

19|/ have been able to determine, and | think this is pretty clear,
20| the suggestion is that the relief, if it's granted, would not
21| go into effect until July 1. | suggest to you that that's

22| purely theoretical, as well, because the relief being sought

23| with a VEBA and all the provisions that would have to be

24| determined to go into a VEBA and have it up and running by July
25/ 1 is exceptionally optimstic. | doubt that it's even
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possi bl e.

But in event, once this Court rules on 1113, 1114 and
knows whether there is any relief or what the nature of that
relief is, whether there has been a consensual set of
provisions submtted to the Court, whether there is an
agreenent with the union, all of those things would be known at
| east in the context of 1113 and 1114 by early June with tine
to cone back here and say, Your Honor, this is the state of
play, say the debtors, we say we wn for certain reasons and
Peabody then says, no, we now know the state of play and you
don't win. So at that point, there can be a discussion about
yes or no on the nmeaning of the contract -- again, only on an
interimbasis, if there is by then no collective bargaining
agreenent, only interimon the very best day for the debtors.

And | suggest to you, Your Honor, that oftentines the
| aw and practicality don't seemto intersect, but here they do
because practicality says why should the Court, 1'll say it
again, swmin a sea of hypotheticals in order to nake sone
sort of ruling, a bunch of different possibilities? Froma
practi cal standpoint, it seens pretty silly when it's not
necessary. And under the law, the |aw says it's not
perm ssible. That there's no controversy that is cognizabl e,
and in any event, whatever there is is not ripe because there
are too many other things that have to devel op before it's

clear what the Court is really dealing with

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

45




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%%Pém?7gt al .; PATRI OT v. PEABODY 46

So | suggest to, Your Honor, that the notion to
di sm ss shoul d be granted or at the very |east, the whole
situation held until the Court knows what it's dealing with and
can ask the parties to argue specifically what the positions
are wth respect to unknown circunstance. W don't know t hat
ci rcunmstance now.

Your Honor, | nmove onto the issue of sunmary judgnent,
and here, what Peabody wants is to rest and rest successfully
on its contractual rights. W say three things, essentially,
In response to the notion for sunmary judgnent, Your Honor.

First of all, the same argunment that we nake with
respect to the notion to dismss: it's all premature.

Secondly, the terms of the agreenent do not allow the
interpretation that is being advanced by Patri ot.

And third, that to the extent there's any |ack of
clarity, to the extent that someone wants to debate the
drafting of the docunent, and how it was drafted, to the extent
there's some concept of intent that is separate fromthe
document itself, fromthe terms of the docunent itself, from
what the | anguage of the docunent says to the extent any of
that is at all in play here -- and | suggest that the debtors
have tried to put it in play so the Court will think about it
but try not to put it in play enough to nake clear that in that
event it requires discovery, it requires fact finding. So what

we're here to do is talk about the terms of the agreenent
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itself. But as | say again, to the extent there is an issue of
I ntent, what the union would have said or done under certain

ci rcunmst ances, what Patriot would have said or done under
certain circunstances, the drafting of the agreenent, that
requires factual exam nation and a factual presentation that's
not been nmade here. And we don't suggest on our part that that
I's necessary. Wat we say is we |look at the terns of the
agreenent and that will decide if we're -- of this agreenent,
not sonme ot her agreenent, not some other pieces of paper, not
what people say, not intent that's inputed or asserted for
peopl e, but rather the docunent itself.

So we then turn to the docunent, Your Honor, and the
question is what are the obligations of Peabody under the
assunpti on agreenent and from where do those obligations flow?
What defines those obligations? My | ask you to | ook at, Your
Honor, at the -- what | call the argument aids that | passed
up. And what you have there on page 1 is excerpts fromcertain
portions of the agreement fromthe definitions. Not fromthe
introductory clauses. These are the definitions; these define
what the obligations are.

Page 2 is another paragraph. 1It's a |long sentence,
actually. And then, page 3 is a formatted versi on of page 2.
In other words, everything follows one after the other but it
is formatted in a way that's designed to nake it a little nore

readable, a little nore understandable. That's what the Court
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has in front of it. And I'd like to just march down the
definitions here, Your Honor.

Nunber one, that "Peabody Hol di ng assunes and agrees
to pay" -- yes, "and discharge when due in accordance herew th"
meani ng in accordance with the agreenment that we're talking
about here. Not in accordance with sonething else; in
accordance with this agreenent, "the NBCWA, Individual Enployer
Plan Liabilities.” So that's what Peabody has agreed to do.

Vell, what are the NBCWA | ndividual Enployer Plan
Liabilities because that's what Peabody agreed to pay and
di scharge? That is anobunts that Heritage pays for benefits to
the retirees of Heritage, identified on Attachnment A, under the
terns of the NBCWA I ndividual Enployer Plan. So what defines
the obligation of Peabody, is the anmounts that Heritage pays.
And so if Heritage is not obligated to pay anything, neither is
Peabody. To the extent Heritage is obligated to pay, Peabody
assunmes those and agrees to fund them pay them whatever word
you want to use, and that's our obligation. W have stuck to
it, we continue to stick toit, we will continue to stick to it
so long as there are anpbunts Heritage pays the retirees under
the terms of an individual enployer plan.

Then we go onto the third item because what is an
i ndi vi dual enpl oyer plan? It nmeans, "A plan for the provision
of healthcare benefits to Heritage retirees, maintained by

Heritage pursuant to Article 20 of the NBCWA. "
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And then you have to |l ook at a definition of what's
NBCWA and that's the fourth bullet. "NBCWA shall nean the
National Bitum nous Coal Wage Agreenent of 2007 as anended,
suppl enent ed or repl aced.”

So as we go forward intime, if there is a new
agreenent, a new | abor agreenment, calls for paynent by Heritage
toits retirees, then Peabody is responsible for those
paynents. That is, the retirees that are the subject of the
agreenent to begin with. Peabody is responsible to make those
paynents and it wll.

W go on and it says, "Subject to the proviso of the

definition of NBCWA, Individual Enployer Plan Liabilities."
Where is that proviso? Well, that proviso is in the sentence,
t he paragraph on the next page, 1(d) second sentence where it
says, "provided that" and then for any successor Heritage | abor
contract it references the provisions relating to Eastern. And
as counsel for the debtors pointed out, with all due respect,
Jonat han, it might be the only thing he said that | thought was
accurate here, when you're doing sonmething like this and you' ve
put it in the hands of Patriot to negotiate, you want to nake
sure that you have an independent yardstick. And for new
agreenents, the independent yardstick is howthe retirees of
Eastern are treated. It's as sinple as that.

And so if there were to be a new agreenent in which

Heritage has liabilities for retirees and Peabody is

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

49




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%?Pém?7gt al .; PATRI OT v. PEABODY 50

responsible for those liabilities, maintained according to a
pl an under a collective bargaining agreenent, you | ook at what
the provisions are with respect to a sister subsidiary and it's
t hose nunbers that govern Peabody's obligation for the Heritage
retirees.

Now, that's the way, Your Honor, a contract works.
It's the way it was -- you can derive that fromthe design
itself. So what's the neaning? The neaning is that to the
extent Heritage naintains a plan pursuant to a collective
bar gai ni ng agreenent under which it nust pay retiree healthcare
benefits, then Peabody nust fund it, must step in and pay the
amount s that otherwi se would be paid by Heritage.

It is true that one doesn't have to wait unti
Heritage fails to pay; that's not it. In fact, the Union has a
right to cone after Peabody if Peabody doesn't pay what it
owes. So it's not a matter of step-by-step. Peabody says and
the contract says if Heritage has these obligations as defined,
then we nust pay them And originally, they were obligations
that were set out in 20 of the 2007 NBCWA. There's a new | abor
agreenent now, the 2011 NBCWA. (bligations of Peabody are
neasured there by Eastern. They will continue to be measured
by Eastern to the extent there is a | abor agreenent that calls
for payments by Heritage to retirees; it's as sinple as that.

Now, the argunent over primary liability, Your Honor,

that is not a nethod of analysis. Wat does it nean? It means
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only that we step in and pay the liabilities, but it does not
say that there are liabilities independent of what Heritage
must pay. The contract says our liabilities, our obligation to
pay are what Heritage must pay. And one can imagine why that's
the case because to the extent the argunent is correct as to
the reason why this was done in the first place, it's only if
Heritage has obligations that calls for Peabody to step in. |If
It doesn't have those obligations, there's no occasion for
Peabody to step in and the contract doesn't call for it to step
In.

There is no, in this contract, you cannot find and
there is not a freestanding obligation on the part of Peabody
i ndependent of and unconnected to what Heritage pays, what
Heritage is obligated to pay. And that's why what happens in
the future is inportant, and we don't know what's going to
happen in the future. But the dispute if there were a
cogni zabl e one, Your Honor, or perhaps when there does becone a
cogni zabl e dispute if certain things happen woul d be what is
the effect of 1113, 1114 relief given the contract terns
because our obligations are governed by the contract. They're
not governed by anything else. Wat happens then gets
interpreted within the terns of the contract and then our
obligations either are or are not dependi ng upon how what
happens fits within the contract.

If the relief is granted as requested, at least as it
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| ooks to us it's requested, under 1113 such that the existing
| abor agreenent is termnated, the foundation for Peabody
liability then disappears, Your Honor, because our liability as
set out in the very provisions that we went through here
earlier, our liability is based upon liabilities that Heritage
has, obligations that Heritage has in an individual enployer

pl an mai ntai ned pursuant to a collective bargaining agreenent.
And if the 113 relief is given then and that the collective
bar gai ning agreenent is termnated, which is what's being
sought, then there is no such collective bargaining agreenent
or a plan that could have been naintai ned pursuant to a

col | ective bargai ni ng agreenent.

And so a springboard for Peabody's liability is gone
and the nost favored nation clause doesn't even cone into play.
But if there's no determnation or on some other basis there
remai ns sonme sort of a Heritage liability, then the question
becones is whatever the result is that the Court -- that
emerges fromthe 1113, 1114 process. And | use those terns
advi sably, Your Honor, because it could be in the formof a
court order, it could be in the formof a consensua
resolution; that is, an agreenent.

The question becones is whatever that result is a
successor or a replacenment |abor contract because, as you
recall, the provisions of the assunption agreenent that we went

through talk in ternms of and if there is a successor or a
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repl acenent | abor agreenent, here's what happens.

And again, it's interimat best because we know as a
practical matter that for a conpany to energe from bankruptcy
there will need to be a new coll ective bargai ning agreenent or
at least one that is inmnent. And we're all in agreenent that
a new col |l ective bargaining agreenent -- that there's no debate
that the new collective bargaining agreenment then would be the
thing that would be | ooked at within the -- a thing that woul d
be | ooked at within the terns of the contract. So we're
tal king here only about an interimsituation.

But even then, Your Honor, and this is debated in the
papers so let's not -- need to go into great detail but if
there's, for exanple, relief under 1114(g) alone that woul d
constitute, according to the authorities, a nodification of the
exi sting | abor agreement and DO & W Coal speaks to that issue
saying it's a nodification. Well, in our viewwthin the
context of the agreenment that is an amended | abor agreenent.

Utimtely, in any event, Your Honor, 1113 or 1114,
whatever relief is granted in order for there to be an
emer gence from bankruptcy woul d have to be incorporated into a
confirmed plan which has been called a contract. |If thereis a
consensual resolution, that would require | abor's consent,
obvi ously, the union's consent, and would be a | abor agreenent.
Look at the Dana case in that regard.

Finally, Your Honor, we -- again, |'ve nade this point
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several times but it's in part because it is so inportant, so
central to Your Honor's understanding of what really is at

I ssue here, one woul d expect a new col | ective bargaining
agreenent before confirmation, in any event.

And so whatever the Court does here on the various
different hypotheses it would have to consider in order to
decide the issue, if it decides it has jurisdiction to decide
the issue, could be a declaration that would stretch only for a
very limted period and needs to be so defined and so limted
to the tenporary circunstances that woul d precede a collective
bar gai ni ng agreenent.

The debtor nmakes a few points -- again, these have
been debated in the papers, Your Honor -- suggesting, well,
it"s only a certain kind of an agreenment that woul d be
applicable here. But you should -- | invite your attention
again to sonething that we | ooked at before which was the
fourth bullet on the first page of the argunent aid that I
passed up that defines NBCWA, neans National Bitum nous Coa
Wage Agreenment of 2007, as may be anended, suppl emented or
replaced fromtime to tine subject to the Eastern proviso. And

what that makes clear, Your Honor, is that this isn't a nane

game. This isn't a ganme where, well, there can be an agreenent
with the union but we're going to call it something el se.
We're not going to call it the NB-- we're not going to call it

the National Bitum nous Coal Wage Agreenment of 2007 or 2011 or
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sonething else; we're going to give it a different nanme, and
therefore, it doesn't apply within the ternms of this agreenent.
That's not so.

This particular provision says as it may be anended,
suppl enented or replaced. And if there's sonething that
replaces it that's called sonething else, that's a repl acenent
wthin the terns of this agreenent.

The issue of bankruptcy or not, Your Honor, as
triggering anything. Well, under the terns of the agreenent,
there is nothing in the agreement that says if there are
changes for a certain reason, those changes don't count. O if
there are -- the only thing that counts are changes that arise
in a certain circunstance. The agreement doesn't talk about
t he reasons why changes occur. The agreenent doesn't talk
about why there might or mght not be a union contract and
i ndi vi dual enpl oynent provisions, individual enploynent plans
pursuant to a contract. It doesn't say anything about the
reasons yes or no. All it says is if these things occur, then
these are the consequences. So bankruptcy, financial trouble,
financial distress, nothing one way or the other is said about
the reasons for why there mght or mght not be a contract or
why the contract m ght have certain terns. There's just no
basis at all for thinking that Peabody was intending to nmake
payments when Heritage was escapi ng under any circunstances.

And the very sanme thing that could occur in this court could
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al so occur conpletely outside of bankruptcy. A different dea
because everybody recogni zed that Patriot needed a different
deal .

So, Your Honor, there -- and in that event, whether it
was because of financial distress or other pressures, whatever
It was, the contract says if there is a new, a supplenental, an
amended, a repl acenent agreenment, then we | ook at that
agreenent to see about Heritage's obligations and Peabody's
obligations -- if there are obligations of Heritage, Peabody
has to pay those obligations but what those obligations
actually are are neasured by the deal with Eastern, the Eastern
provi so, the independent measuring stick, a check, to nmake sure
t hat Peabody, that doesn't have control over what Patriot does,
has this independent check on the Eastern side.

There's a reference to other documents. In
particul ar, the acknow edgenent and assent, a docunent that was
created nore than two nonths, alnost three, well, two-and-a-
hal f before the actual agreenent that is being litigated here.
It's a conpletely separate docunent between different parties,

not cont enpor aneous, and even on its own terms, creates no

obl i gati on.
No one woul d suggest, Your Honor, I'msure that if the
spi noff had not occurred and they're -- or if there had not

been an assunption agreenent that somehow or other there would

be obligations of Peabody to pay the Heritage liabilities
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arising just out of the acknow edgnent on the assent agreenent,
that doesn't say that. Wat that agreenent does say, and
there's no dispute about that, is that the obligation is
defined by -- or shouldn't be a dispute, | should say -- the
obligation is defined by the NBCWA. And the provisions of the
acknow edgenent and assent, yes, give the union and retirees a
right to sue if the paynents pursuant the anticipated
assunption agreenent are not made in accordance with the terns,
we understand that; but it doesn't create any obligation on the
part of Peabody -- and you | ook at the |anguage, it doesn't --
to pay anything.

And if you, in fact, |ook at the | anguage there and
sonme of which was quoted but not all of which by counsel for
debtors, it says that "in addition to will not nmake Peabody
Hol ding a party to any collective bargai ning agreenent or
create any right of action by the UMM, nenbers or retirees
agai nst PHC for benefits under any provision of the Heritage
| abor contract or any other |abor agreenent including but not
limted to Article 20 of the 2007 NBCWA except that they could
file an action if Peabody doesn't carry out its obligations
under the Liabilities Assunption Agreenent."”

So the obligations that Peabody has are defined by the
liabilities assunption agreenent and that only. And | don't
know how anyone, conceivably, Your Honor, could argue

otherwise. That's the docunent that creates the obligations.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

57




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%??ém?7gt al .; PATRI OT v. PEABODY 58

And Your Honor, very much it creates the obligations by
stacking definitions on top of the point nunber one which is
set out on the argunment aid, "PHC assunes and agrees to pay in
accordance herewith the NBCWA | ndivi dual Enpl oyer Pl an
Liabilities,"” then you go through the definitions step by step.
You understand what Peabody's obligations are; they're
derivative of Heritage obligation. Heritage has no obligation
and Peabody has no obligation. And if Heritage has an
obligation in successor |abor agreenents and Peabody has an
obligation but it's defined by the provisions at Eastern which
I's the Eastern proviso.

Your Honor, unless you have questions, |I'mfinished
with my oral presentation.

THE COURT: | don't have any questions at this tine.

MR. NEWWAN  Thank you

THE COURT: Thank you

MR. PERILLO  Your Honor, may | address the Court?

THE COURT: Briefly, M. Perillo.

MR, PERILLO Thank you, Your Honor, | want to address
three small issues that | don't think have been addressed by
the other parties.

First, Your Honor, the term"collective bargaining
agreenent” has been thrown around somewhat |oosely this
norning. A collective bargaining agreenent has a particul ar

definition in the law. It's an agreenent reached between an
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enpl oyer of enployees as defined in the National Labor

Rel ati ons Act -- that does not include retirees, by the way --
and the certified or recogni zed representative of an
appropriate bargaining unit of those enpl oyees.

I nmention this because there are suggestions in some
of the papers that a confirnmed plan of reorganization m ght be
a col l ective bargaining agreenent or that a court order m ght
be a collective bargaining agreenment. Those things could not
possibly be. Only a voluntary agreenent between a union and a
conpany that enploys the enpl oyees represented by that union
can have the definition of collective bargaining agreenent.

I would anplify this by referring to the actual
statute, 1114, Your Honor. |If we look at Section (g)(3) and
| ook at the first proviso, (g)(3) is the section that says "a

Court can enter an order providing for a nodification in the

payment of retiree benefits.” Please note, it's not a
modi fication of the benefits thenselves. [It's a nodification
of the paynent of the benefits. 1t can do so under certain

standards, and now, |'mquoting, "except that in no case shal
the court enter an order providing for such nodification which
provides for a nodification to a | evel |ower than that proposed
by the trustee in the proposal found by the court to have
complied with the requirements of this subsection and
subsection (f): Provided, however, That at any tine after an

order is entered providing for nodification in the paynent of
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retiree benefits, or at any time after an agreenment nodifying
such benefits is made between the trustee and the authorized
representative of the recipients of such benefits, the
aut hori zed representative may apply to the court for an order
I ncreasi ng those benefits which order shall be granted if the
increase in retiree benefits sought is consistent with the
standard set forth in paragraph (3)."

There's a further proviso which says that the union
can make nmultiple such requests to the court and that --
Wi thout limtation, that there is nolimt in the nunbers.

So what this neans is that once the Court -- if the
Court grants an order nodifying the paynents of the benefits
because there is no consensual agreenent to do so, the union
could daily return to the Court and ask for an increase in
those benefits based on a change in circunstances; a rise in
the price of coal or anything. | submt to you that that
doesn't | ook like what a contract is. That's nore |ike court
managenent of a decree which is what in reality it is but it's
not a contractual agreenent. It's not the product of voluntary
assent between parties. Because when Congress nodified the
duties of enployers by forcing enployers to negotiate with a
certified union representative, it did not go so far to say
that an enpl oyer could be conpelled to an agreenent; neither
can a union be conpelled to an agreenent. So when the Court is

entering an order under 1113 or 1114, it's not creating a new

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

60




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%?Fém?7gt al .; PATRI OT v. PEABODY

contract. It's entering a court order that allows the debtor
to breach its obligations in certain ways.

| say this because the Peabody argunent, at various
times, suggests an order of the court under 1113 or 1114
constitutes a contract. They cite DO & WCoal for this
proposition. | nmerely want to caution the Court that DO & W
Coal was entered into under 1113(e), the energency prelimnary
relief section of 1113. That's akin to a prelimnary
I njunction. And the contract expired before the Court could
rule on the final application. The Court, in that case, said
that the new status quo was set by the Court's |ast order and
that parties would have to continue to conply with a court
order until the Court had changed it. That is different from
saying that the Court had created a new contract between the
parties. | don't believe that is what happened in that case.

Lastly, Your Honor, | want to say first that | -- |
shoul d have said first that the declaratory judgnent shoul d be
granted. This has been called a gating issue; |'mnot quite
famliar with the term"gating” but it's what | think, as a
young man, | would have called a threshold issue for two
reasons.

First, if we have no agreenment and the Court does nake
a ruling under 1114, you're going to have to determne the 1114
factors with respect to a group of retirees, and until this

i ssue, the declaratory judgnment is resolved, we don't know
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who's in the group nor do we know how large the liability is.

Patriot suggested that the liability could grow
from-- Patriot thinks it's 1.4 billion, could growto 2
billion with the Peabody assuned group. W think the liability
Is 1.8 billion. It mght growto tw-and-a-half billion but
those are not inmmaterial nunmbers. And how can the Court weigh,
then, the adequacy of the consideration, the necessity, the
fairness, wthout knowi ng who's in the group? So that's one
proposition.

The other proposition is that regardl ess of the
outcome of the hearing, the union and the conpany will never be
able to reach an agreenent without knowi ng what they're
agreei ng about, whether that group includes the Peabody people
or not. And so it is critical that we know the answer to that
question before we begin to do the analysis, before the Court
can do the analysis and before the parties can work further on
maki ng what | | oosely call the |abor deal when | spoke | ast
week.

Thank you, Your Honor, for providing ne a brief anmpunt
of tine.

THE COURT: Al right. Thank you, M. Perillo. M.
Martin?

MR MARTIN  Just briefly, Your Honor.

I want to nmake it again crystal clear that Patriot's

proposal here is to keep the status quo for the 3,100 Peabody
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retirees. W don't want to touch the CBA as it applies to

t hose people or nodify the retiree health benefits. That fact
Is dispositive here. M. Newnran said Peabody will live up to
its obligations under the contract.

Well, the contract says they have to pay whatever
benefits get delivered to these retirees pursuant to Heritage's
health plan under the CBA. That will not change under
Patriot's Section 1114 proposal. But before we can get there,
we need the confort that our interpretation of the contract is
correct and that Peabody does have to stand by its word.

Now, their argunent is, well, you're about to get
nodi fications to the retiree health benefits provided to the
Eastern Coal retirees and we should get the benefit of that.
That is not the way the contract works. They agree that that
second sentence, the (1)(b) which is the entirety of what they
rely on, was intended to keep Heritage aligned with Peabody
when it was negotiating Peabody's liability. That is not what
we're doing inthis trial. W, again, we are not going to
touch their liabilities. So the very purpose of that sentence
isn't inplicated here.

And the text makes it clear as well because for that
sentence to apply, you have to have a | abor agreenent -- 1'1|
get to that in a second -- but you don't even -- as | said, you
don't have to reach that issue whether the result here will be

a | abor agreenment or not because that second sentence of (1)(d)
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says that their liabilities change only when the |abor
agreenent is applicable to the retirees and eligible dependents
subject to this agreenent. Sunmmary judgnent can be granted
right there before reaching the issue as to whether the result
here is a | abor agreement. W want a declaratory judgnment that
that's the way the contract works. That they have to continue
paying for the retiree health benefits provided to these 3,100
people and they have to do it until there is a | abor agreenent
that is applicable to those 3,100 Peabody retirees.

Now, they say, well, we don't know whether there m ght
be a | abor agreenent that cones out of this. There mght be a
consensual resolution. Well, that's precisely our point. W
need clarity that whatever results fromthis Section 1114
notion will not inplicate this contract if Your Honor reaches
t he | abor agreement questi on.

I want to enphasize that the only reason we are
negotiating with the union about this Section 1114 relief, is
that they stepped in to represent these retirees. |If they had
not, we would be negotiating with the conmttee. Peabody can't
argue that if we had negotiated a resolution of the 1114 tria
with a conmttee of retirees that that would be a | abor
agreenent as it's used in the contract. And that's because
nobody contenpl ated that a bankruptcy would affect -- a
bankruptcy by Heritage or Patriot would affect their

liabilities. It would not serve the purpose of that provision.
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It would just give thema windfall. They can afford to

conti nue paying these benefits. They should be required to
until they next negotiate those benefits again with the union
in the ordinary course.

And as predicted, Your Honor, they were very
di sm ssive of the acknow edgenent and asset because it is
di spositive here. \What they never said, because they can't, is
that the Court can't consider that contract in understanding
the nmeaning of the liabilities assunption agreenent. It is a
rel ated contracted. They say so in their papers. It was
describing to the union what the purpose of the liabilities
assunpti on agreenent would be. That is precisely the kind of
contract that can be used to understand the neaning of the
liabilities assunption agreenent without violating the parol
evi dence rul e.

That's all | have, Your Honor. Thank you very nuch.

THE COURT: Al right. Thank you.

M. Newman, briefly.

MR. NEWVAN.  Your Honor, the proposal before the Court
in the 1113 and 1114 proceeding is to term nate the | abor
agreenent. The proposal is not to termnate a portion of the
| abor agreenent; it's to termnate the | abor agreenent. W
don't think it's perm ssible or would be perm ssible to pick
and choose in the termnation but rather it either is

termnated or not. But in any event, if there's sonme different
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proposal before the Court that we don't know about then, of
course, we haven't had an opportunity to address that. That
sinply goes to the issue of this is a floating situation
anyway; not ripe and not a proper subject for this Court's
adj udi cati on.

|'ve responded to, | believe, to all other argunents
subject to any questions that the Court m ght have.

THE COURT: Al right. Thank you.

MR MARTIN  Your Honor, just quickly. | don't know
how | can nmake it any nore clear. Qur proposal does not
propose to touch the Peabody retirees. | can read it -- | can
read it to the Court but the Court has it and | amrepresenting
to the Court that we do not want to change the CBA as it
applies to the 3,100 Peabody retirees.

THE COURT: Thank you. Al right. [1'Il take the
matter again as submtted based on the pleadings and the
argunents heard here today.

All right. Then, | believe that brings us to the 1113
and 1114 notion. As | indicated earlier, I'Il start with the
pl eadi ngs of parties other than the UMM, the fund, and the
debtors.

I want to note that many of the pleadings filed by
these parties seemto advance those parties' self-interests.

As we go forward, | would ask for those parties to keep in mnd

the particular matter that this Court is tasked to adjudicate
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and the | egal standard agai nst which the Court nust render its
decision and | would appreciate comments that are tailored as
such.

But 1'd first like to hear fromthe creditors
commttee. It appears as though the commttee essentially
supports the notion but believes that the thirty-five percent
of the New Patriot is too nuch and that twenty-eight percent or
| ower is a nore appropriate percentage.

The coomittee al so wants the new stock to be val ued.
There's al so sone argunent that inposition of the thirty-five
percent stake would need to be done by a separate hearing be it
t hrough Section 363(b) approval or through confirmation of a
Chapter 11 plan. In light of nmy famliarity with your
arguments, M. Myer, is there anything else that you woul d
like to say? You have ten mnutes or |ess.

MR. MAYER  Thank you, Your Honor, and thank you for
sumari zi ng nmy argunent.

For the record, Tom Mayer of Kramer Levin, co-counsel
of Carnmody MacDonald to the official commttee.

Your Honor, a little history may be appropriate here.
The debtors' fourth offer to the retirees included a billion
dollar claimin which the debtors clarified would only be
agai nst the obligor debtors unless the facts justified
otherwise. And frankly, I don't think that a billion dollar

cl ai m agai nst obligor debtors would have triggered a debate
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over the fair and equitable treatnent of creditors which is the
statute and is the provision that we rely on because the UMM
retirees, they do have a claimagainst their obligor debtors
and that claimis not less than a billion dollars.

After the Court established procedures for this
hearing which Iimted w tnesses, evidence and cross-exam nation
of witnesses to the debtors, the UMM and UMM pension plan,
the debtors changed their proposal. They offered thirty-five
percent, as you indicated, of new bankruptcy stock to the
union's retirees plus profit sharing and they offered to
effectively assune the UMM pension or pay it over tinme and we
t hought the formof the fifth proposal was, in fact, superior.
W wanted the debtors to nake the offer directly to the
retirees for a while and we've argued for nonths that the
pensi on plan had to be assunmed to pay it over tine.

So the formof the fifth proposal was good but as you
noted, we felt, and we still feel today that the debtors have
not justified the amount of the proposal. They have made no
effort to establish that that proposal is fair and equitable to
unsecured creditors and that's in the statute. It's in both
1113; it's in 1114. Their proposal must assure that al
creditors are treated fairly and equitably and they've made no
showi ng and they can't establish that at this hearing because
as Your Honor knows and recogni zed with your order limting

this particular hearing to a three-party dispute, the conmttee
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cannot cross-examne, the conmttee cannot offer its own
W tness -- we asked -- and that's basic due process. So that
evidentiary presentation has to be for another day. And the
statute is set up to provide references other days.

Your Honor, Section 1114 is just a tighter version of
Section 365. It governs the conditions to rejection. It does
not determ ne what the retirees get fromrejection. Section
1114 says they get a claimbut it doesn't say how much t hat
claimis.

Section 502 governs the all owance of clains; not
Section 1114. And indeed, if you look at the statute itself,
its language shows that's true because 1114(j) says, "No claim
for retiree benefits shall be limted by section 502(b)(7),"
which is the section dealing with conpensation contract.

The inplications of the rest of Section 502(b) nust
apply. In particular, Section 502(b)(1) which would disallow a
claimfor retiree medical benefits to the extent unenforceable.
And here, the Fam |y Snacks case is instructive. This is an
opi nion of the Bankruptcy Appellate Panel for the Eighth
Grcuit at 257 B.R 884 (2000).

The Eighth Crcuit BAP held that Section 365, not
Section 1113, governed assunption of a collective bargaining
agreenent -- kind of close to approval of a settlenent,
woul dn't you say? -- because the assunption of an agreenent

affects the rights of creditors generally.
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Page 902 at note 16 is particularly relevant. There,
the Eighth Crcuit BAP noted that "assunption of a CBA" -- a
col l ective bargaining agreenent, "in the bankruptcy context
dramatically affects other parties as well, nanely, creditors
and nonuni on enpl oyees ... and bears directly on the fina
distributions to creditors under the plan.”" And, therefore,
those parties, the Eighth Crcuit BAP held, had to have the
right to participate in any hearing to assune the agreenent.

The debtors' |atest proposal by definition requires
anot her hearing because it can't be inplemented wthout a
confirmation. There's no way for the debtors to issue thirty-
five of the stock in a reorgani zed conpany without a plan. The
debtors argue this is the only hearing they need but the cases
they cite either have no bearing or indeed support the
commttee's position that another hearing is required.

The debtors cite In re Farm and Industries, 294 B.R
903 at 918, (Bankr. WD. M. 2003) and they cite it for the
proposition that a claimfor retiree medical benefits is not
limted by Section 502(b)(7). Well, their citation msses the
mark. There's nothing nore than a recitation of the explicit
| anguage of 1114(j) and as noted above, 1114(j) supersedes only
502(b) (7). It doesn't supersede 502(b) as a whol e inplying
that the rest applies.

The debtors cite Tower Autonotive, 342 B.R 158 and an

unpubl i shed order in Kodak with a proposition that it is common
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for a VEBA to be funded through a clai mpursuant to Section
1113 and 1114.

Again, the debtors' citations mss the mark. Neither
the commttee nor any other party denies that VEBAs are common
or that VEBAs are often funded wth clainms. The issue is how
much is the clain? Howis the settlenent approved?

In Tower Autonotive, the settlenent was approved in a
separate proceeding where the commttee had full rights of
participation and was criticized for not exercising them by
t he way.

The debtors al so cite an unpublished order in American
Airlines and the published opinion in General Mtors for the
proposition that VEBAs can be funded with equity, and again
they mssed the mark. O course, VEBAs can be funded with
equity. The issue again is whether the amunt of equity is
fair to all parties and whether the anobunt of equity was
approved in a hearing other than a Section 1114 hearing. And
again, the answer is yes in both cases. The fairness of the
equity allocation was subject to a separate hearing in Anerican
Airlines and CGeneral Mdtors is conpletely inapposite. The
General Mdtors VEBA was set up years before a bankruptcy. The
opinion cited was a sale of assets opinion that dealt with the
chall enge to the allocation of value to the VEBA under Section
363. And | think you will agree, Your Honor, when you read it,

i f you have not already, that GV has no | essons for Patriot's
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case.
| have to pause to address a footnote in the debtors
reply menmorandum About ten days ago, the debtors cut a dea
with the nonunion retirees' commttee settling out their clains
at four mllion bucks. W didn't object for two reasons. One,
It was a good deal and two, the debtors really urged us to get
the deal done April 23, on alnobst no notice. And we didn't
obj ect on those bases.

Footnote 43 of the debtors' reply brief inplies that
our no objection to a small 1114 settlenment we |liked is sonme
sort of precedent that no hearing is required on an 1114
proposal that we dispute. |'ve discussed this with the debtors
and | understand that they are not, in fact, nmaking that
argument. Last week's de mnims settlenment is not precedent
for anyt hi ng.

The union cites no cases at all. It nerely argues
that once the debtors have made a proposal, Sections 1113 and
14 require that the proposal nust be inplenmented w thout
further proceedings. Actually, debtors delay inplenmentation of
proposals all the time. As the debtors' own cases show,
debtors routinely cone back to court before inplenentation for
approval of their 1113, 1114 settlements.

Finally, the union's position is untenable because if
the union were right, the debtor could propose, under Sections

1113 and 1114 to give a hundred percent of the value of the
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conpany to the union |eaving zero for anybody else. And if the
uni on were right, there'd be nothing any creditor coul d do.
That would | eave fair and equitable right out of 1113 and 1114.
Now, of course, we don't have that situation here but
we have its cousin. |If the unionis only entitled to twenty-
ei ght percent of the stock, giving the union a hundred percent
I's way too much, giving the union thirty-five percent is still
too nmuch. The debtors have to show that the offer is fair to
creditors generally. |In particular, they have to address the
I ssue of whether the union clains against obligor debtors are
entitled to get thirty-five percent of the equity plus profit
sharing or whether the union clains can be asserted agai nst
nonobl i gor debtor through subsequent consolidation or
otherwi se. The debtors don't prove; they posture.

On page 64 of the debtors' reply nenorandum the
debtors state, quote, "According to conprehensive anal yses
conducted by Patriot's financial advisors, the UMM is not
receiving nore value than it would if it was awarded cl ai nms
agai nst only the obligor debtors,"” citing paragraph 47 of the
Huf fard decl arati on.

Vell, actually, the Huffard decl aration says not hi ng
of the kind. Paragraph 47 reads as follows: "Gving at |east
some weight to the possibility of substantive consolidation,
M. Huffard believes that thirty-five percent of the equity of

the debtors is an appropriate offer to the UMA." M. Huffard
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conti nues, "Even under a nonconsolidated plan of
reorgani zation, the UMM may recover thirty-five percent of the
equity under certain assunptions.”

Just a mnute nore, Your Honor, if it's okay?

THE COURT: Yes.

MR MAYER Gving weight to the possibility of
substantive consolidation. How nuch weight? Wen will the
debtors show the Court how nuch weight? WII other parties
have the ability to provide their own evidence? Even under a
nonconsol i dation plan, the UMM may recover thirty-five percent
of equity under certain assunptions. Miy. Certain
assunptions. Wwen will the debtor show the Court those
assunptions? Wen wll other parties have the ability to
chal | enge those assunptions? Wen will other parties have the
ability to introduce their own testinony on these points? Not
at this hearing. The debtors can't put M. Huffard on the
stand to testify against creditors who can't cross-exam ne him
and can't offer any witness or other evidence to rebut.

The debtors say these issues get resolved later, at a
| at er hearing on sub-con or at a hearing on confirmation of a
plan. And that's in the reply menmorandum and that's our whol e
point. This proposal cannot be inplenmented, cannot be binding
on creditors until there is another proceeding. And the
commttee mght very well support the debtors at that

proceedi ng, at that hearing, but we can't support
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I mpl ement ation of the proposal today because the debtors have
not made their case.

So in sum we urge the Court to find that the proposa
Is fair and equitable with respect to the debtors, the union
and the union pension plan but not authorize the debtors to
| npl ement a proposal until the debtors have shown at a second
hearing that their proposal in the words of the statute assures
that all creditors are treated fairly and equitably.

If the Court has no questions, |I'mfinished.

THE COURT: | have nothing further. Thank you, M.
Mayer .

MR. MAYER  Thank you for your indul gence.

THE COURT: Al right.

All right. Now, at this time, I will call upon the
U S. Trustee, M. Long.

M5. LONG Not hing, Your Honor. Thank you, Your
Honor .

THE COURT: Al right. Thank you.

All right. Now, | will call upon Chio Valley for
their comments. The nost notable part of that objection is
that Onhio Valley does not believe that the UMM was conpl ete
information with regard to the value of contingent clains.
Therefore, in ten mnutes or |less, counsel for Chio Vall ey,
what el se would you like for me to know?

MR. MARSI CO  Your Honor, we will defer to our papers
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by way of opening. | will just note that we also object to the
I nadequacy of taking into account the Peabody clainms and the
Arch claims with respect to the proposal but we'll defer any
further argunments for our closing.

THE COURT: Al right. Thank you.

Al right. Then | would like to hear now from
Drummond. | believe Drummond's objection states that the
debtors have not shown that ceasing contributions to the 1974
trust is necessary. |I'msorry; M. Mskowtz?

MR MOSKOW TZ: Apol ogi es, Your Honor. | just want
clarification because counsel said that he would defer to his
papers. Just for the sake of the record, we assune that that
nmeans the first objection that was submtted by themnot the
second which the Court has already stricken

THE COURT: Correct.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Thank you

All right. Drummond's objection talks about that the

debtors have not the cease in contributions to the 1974 trust

i's necessary. It also notes that coal prices are cyclical and
shoul d increase by 2017. |Is counsel here for Drummond?

can't renenber who he is. M. Mgnus, | can't renenber who --
counsel. I've read the -- I've read a ot of things with a

whol e | ot of people's names on it.

THE CLERK: One second, Your Honor.
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THE COURT:  Ckay.

THE CLERK: No, Judge. Counsel for Drummond is not
here or has not made an appearance at the podi um

THE COURT: Al right. Then we will take their
obj ection on the papers. Thank you.

Al right. And also there's an objection by Energy
West that seened to be simlar to Drummond's. | don't know if
we have counsel for Energy West present as well.

THE CLERK: No, Judge. Counsel for Energy West has
not nmade an appearance at the podi um

THE COURT: Al right. And while you're checking,
next is Ciff's Natural Resources which seemto have a simlar
obj ection to Energy West and Drunmond.

THE CLERK: No, Judge. Counsel for diff's Natural
Resour ces has not nade an appearance in court today.

THE COURT: Al right. Likewse, then we will take
their objections on the pleadings.

All right. Now, would Bank of Anmerica care to nake a
statenent ?

MS. ALFONSC  Your Honor, for the record, Ana Alfonso
fromWIIlkie Farr for the second out DIP agent. W don't have
an opening statenent. W nmay, after the evidence is in, have a
few coments at closing, but we will be brief.

THE COURT: Al right. Thank you.

All right. And then would Citibank |ike to make a
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statenent ?

MR, SMOLI NSKY: No, Your Honor, not at this tine.

THE COURT: Al right. Thank you.

Al right. Next is US Bank. Al right. It appears
to nme fromthe pleadings that U S. Bank is principally

concer ned about whether the Court will rule on substantive

consolidation. In light of the fact that substantive
consolidation is not before ne today, | will not be making
determ nations about that. |Is there anything el se that counsel

woul d like for nme to know?

MR SCHNABEL: Your Honor, | think really just two
qui ck points. One, just to be clear, which our pleading is
clear inis that we are not taking a position. Let ne
enmphasi ze: we are not taking a position with respect to a
variety in the 1113, 1114 notion, with the sol e exception of
what Your Honor just stated.

The second point, Your Honor -- and for the record,
Eri c Lopez Schnabel of Dorsey & Witney on behalf of U S. Bank.
The second point, Your Honor, is | think with regards to
ensuring that, as M. Myer's argunment as well pointed out,
ensuring that an order of this Court, to the extent the Court
were to grant the notion, doesn't have a preclusive effect on
parties such as U S. Bank or other creditors who don't have
rights to cross-examne or bring their own w tnesses. That

that order, the |language of that order reserving those rights
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and maki ng sure there is not a preclusive effect is sonething
we're going to be very interested in. So I think at closing
maybe that form of order, we may need to tal k about how to
ensure that's consistent with what Your Honor just stated.

THE COURT: Al right.

MR SCHNABEL: And that's it, Judge. Thank you

THE COURT: Al right. Thank you.

Al right. Now l'll hear fromWI mngton Trust, M.
Levine or M. Silverstein. And after that I'll call Aurelius
and Knighthead. It appears to nme that nost of the points of

contention that were in your pleadings were addressed in
debtors' reply brief that was filed |ast week. Again,
substantive consolidation is not before me today and I wll not
make any such determination. Wat else would you like for me
to know?

MR SILVERSTEIN.  Thanks. Just briefly, Your Honor.

THE COURT: Um hum

MR, SILVERSTEIN. Paul Silverstein, Andrews Kurth for
W | mngton Trust as indenture trustee for 250 mllion dollars
of 8.25 percent senior notes.

Your Honor, as the Court is aware, the senior notes
are obligations of each and every debtor. WImngton was not
an investor here; it's not a noteholder. |It's an indenture
trustee, with contractual and statutory duties under the

governi ng of indenture and applicable | aw.
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As Your Honor is aware, the ninety-nine -- there are
ni nety-ni ne debtors before Your Honor that are being jointly
adm ni stered for procedural purposes only. They have union
m ni ng operations and nonuni on m ning operations. As
W | m ngton understands it, thirteen of the ninety-nine debtors
are unioni zed, and those thirteen are liable for union and
retiree benefits. The other eighty-six have no such liability.

No one genuinely disputes that, Your Honor. The
debtors seek relief under 1113 or 1114 as for the unionized
debtors. Although Your Honor wll have to sit through a | ot of
| ong days here, I'msure, WImngton believes that the debtors
wll be able to establish that they are entitled to such relief
to this Court's satisfaction. |[If our belief is the correct,
the union on behalf of its nenbers and retirees will have a
resulting claimagainst the thirteen unionized debtors as a
consequence of such relief. That's really not Wlmngton's
issue, and that's really not why | stand here.

Here is where the problemlies, Your Honor. The
debtors' original proposal -- going back to that as an exanple
because it's not really changed in substance, it's changed in
form-- provided for a claimagainst all of the debtors. As I
said, the formhas changed, as we know. It's an equity stake
in the reorgani zed debtor plus various other benefits. The
probl em however, remains the sane.

If Your Honor, for exanple, |ooks at paragraph 69 of
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the affidavit of Paul Huffard of Blackstone dated March 14th,
2013, it values a result in retiree healthcare claim assum ng
Your Honor grants such relief, at approximately one billion

dol lars. Based on a forty-nine cent trading price for the
senior notes, which are the obligations of all of the debtors,
not thirteen of the debtors, M. Huffard, in his declaration or
affidavit, goes on to value the one billion dollar resulting
claimat approximately 500 m|lion dollars.

Such a valuation cannot be supported by any evi dence
in this proceedi ng because the trading price of the senior
notes which are obligations of all the debtors cannot be a
proxy or a conparable for obligations of only thirteen of the
debtors that are liable for the union's clains. Certainly,
that cannot be binding on Wl mngton Trust or the senior notes,
because they are not participating on an evidentiary basis in
this proceeding under 1113 and 1114.

Now, the current proposal by the debtors to the union
is simlarly flawed and cannot be approved by this Court. The
debtors have offered the union thirty-five percent of the
equity of the reorganized debtors. The debtors have made no
showi ng, however, that thirty-five percent equates to the val ue
of a billion-dollar claimthat the union would have agai nst the
thirteen debtors which are |iable.

And even if the debtors intend to do so at this

hearing, Wl mngton and the senior notes and other affected

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

81




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPdﬁ%?Fém?7gt al .; PATRI OT v. PEABODY

parties would have to have the ability to challenge this

evi dence and/or introduce their own evidence on value. W
don't have such ability, and that inability is consistent with
a need for a separate proceeding to address how -- to address
the claimand how such clai mwould be treated consistent with
M. Mayer's conments on behalf of the commttee earlier.

Secondly, the profit sharing conmponent of the debtors
current proposal involves sharing of profits of all the
debtors, not just those debtors who are liable. Again, no
factual |egal basis for such renedy.

Your Honor, every other conponent of the debtors
proposal similarly siphons value from debtors who have no
liability for the union's clains, without any factual or |egal
basis for such relief. That cannot be done ever, and certainly
cannot be done in the context of a proceeding under 1113 and
1114 where we do not have the ability to participate.

W I m ngton does understand that the union would, if
this Court grants relief, have a claimagainst the thirteen
debtors, but it does not follow and cannot follow that
nonobl i gor debtors sonehow becone |iable on such clains, and
that those estates essentially becone substantively
consolidated such that all the debtors' assets are pool ed.

Any relief granted by this Court with respect to that
treatment nmust await a separate proceeding, specifically, in

our view, the plan process in which creditors are accorded ful
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di scl osure and an opportunity to participate fully. | thank
Your Honor for the tine.

THE COURT: Al right. Thank you.

Al right. And then Aurelius and Kni ght head, M.
Robbins or M. Strasser.

MR, ROBBINS: Thank you, Your Honor and good
af t er noon.

I want to start by focusing on precisely the question
the Court asked at the outset, which is enjoining us to focus
on the legal standard. The legal standard is whether, in fact,
t he proposals being presented to the Court neet the fair and
equi t abl e standard under the statutes. On this record |I do not
see how the Court could reach that conclusion. And in that
respect | want to associate ny views with those of M. Mayer
and M. Silverstein on behal f, respectively, of the committee
and of W/ m ngton.

The Court said just noments ago that it does not
intend to resolve the question of substantive consolidation in
this hearing, and we're glad to hear that. W don't see how
the Court could do so given the fact that the parties nost
likely to object to substantive consolidation, including ny
clients, are not able w tnesses or exam ne w tnesses. So that
i ssue cannot be resolved in this hearing.

But the fact is that the debtors tell us in their

reply brief that the thirty-five percent equity proposal that
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they've nade to the unions, they tell us in no uncertain terns
at pages 57 and 58 of their reply brief, that thirty-five
percent figure, they tell us, has been adjusted upwards by sone
undefi ned anount to take account of the probability or
possibility that substantive consolidation will, in fact, be
ordered. That very possibility is sonething which this Court
cannot approve in the current proceedi ngs and whi ch none of the
parties with a stake in opposing that proposition are going to
be heard in any way.

So al though the notehol ders are not opposed in
principle to the debtors' request for relief fromcollective
bargai ning and retiree benefit agreements, we do object to any
proposal under 1113 or 1114 that would work in effect a
subst anti ve consolidation, even by according sonme equity share
based on a probabilistic view of whether at the end of the day
the Court will grant substantive consolidation. And of course,
any offer that takes account of that probability or possibility
and that resolves that probability or possibility would, in
effect, shift assets fromthe nonobligors who do not -- as to
whi ch there are no clains by the unions, to obligors as to
whi ch the unions do have clainms. And, of course, that
shifting, even in this probabilistic sense that the debtors
advance in their papers, that shifting is precisely what the
| aw f or bi ds.

The fact is, Your Honor, this thirty-five percent
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proposal that the debtors nmake, there is sinply no basis on the
present record for any stakeholders like ny clients to tell
whether it is fair or equitable, and there is no basis for
concluding that it is. W have no idea on the present record
what assunptions went into making that offer: what the
enterprise value is, what the size so the union's claimis,
what the valuation of the obligors are, the valuation of the
nonobligors. There is sinply no way to tell what the
assunptions underlying the thirty-five percent are. The only
thing we do know is that it accords some val ue based on sone
assunpti on about the probability that this Court will one day
order substantive consolidation. | suggest that this court
cannot make any judgnent at all even as to that probability,
much | ess approve an equity offer based on whatever that
probability may be.

Compoundi ng matters, the proposal also fails to
specify whether this thirty-five percent takes account of the
addi ti onal benefits being offered to the union in the form of
profit sharing and royalties. And the debtors' reply,
respectfully, does not answer that question.

And of course, the previous proposal that the debtors
made gives us cold confort with regard to what the thirty-five
percent -- what really lies behind the thirty-five percent
because the previous proposal, which would have given the union

an unsecured claimat all the subsidiaries as far as we can
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1| tell fromthe face of the proposal, leads us to think that in
2/ order to nake a settlenment under 1113 and 1114, in order to get
3|| a proposal adopted, the debtors are prepared, in fact, whatever
4| they may say, to shift assets anong the different debtor
5| estates.
6 We join the conmttee, Your Honor, in saying that this
7| court cannot approve any proposal that presupposes in whole or
8|| in part that the separate debtor estates should be
9 substantively consolidated. And | note the Court has said that
10| it won't do so, but | enphasize again that the proposal of
11| thirty-five percent, by the debtors' own adm ssion, in so many
12| words in their reply brief takes sone undefined anount as a
13| reflection of their assessment, the assunptions behind which we
14|/ have no know edge of. It takes as a predicate that there is
15| sone probability that substantive consolidation will in fact be
16|| ordered.
17 And as | say it especially inportant not to resolve
18| that question in this hearing because, as | say, we don't have
19| the opportunity to call witnesses and as a result -- or exam ne
20| the witnesses who are called. And as a result none of the
21 | parties presenting evidence today has any incentive to show
22| that the proposals are unfair to noteholders, even if in fact
23| they are. Under these circunstances it would be wong not only
24| as a matter of bankruptcy practice, but as a matter of
25| constitutional due process to adjudicate the propriety of any
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proposal that rests for its validity on even the possibility of
sub- con.

If the Court has no questions, | thank the Court for
its tine this afternoon.

THE COURT: Al right. Thank you.

Al right. And then next on ny list is Argonaut
I nsurance Conpany for any additional conments.

MR EARLY: Thank you, Your Honor. Blaine Early for
Argonaut and for other sureties.

We filed this response really in reservation of rights
out of concern for our contractual rights of indemity, and the
rat her extensive common |aw and statutory rights of sureties
and performng sureties. The debtors' ommibus reply brief
states that substantive consolidation is not before the Court,
and perhaps this is nmore an issue for later on at the plan
stage and we'll just rely on the papers then. Thank you.

THE COURT: Al right. Thank you.

All right. Are there any other parties that wish to
be heard with an opening statenent on this matter other than
the debtors, the funds and the UMM?

All right. Then hearing none, what I will do nowis
it's about 12:30 so we will recess one hour for lunch, and then
we' Il proceed on then at 1:30. Al right. Then we'll be in
recess.

(Recess from12:26 p.m wuntil 1:40 p.m)
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THE CLERK: Pl ease rise.

Your Honor, we are back on the record.

THE COURT: Al right. Thank you. Be seated, please.

Al right. Now | believe we are ready for the
debtors' opening statenent.

MR MOSKOW TZ: CGood afternoon, Your Honor. For the
record, Elliott Moskowitz fromthe law firmof Davis Polk &
Wardwel | , representing the debtors.

THE COURT: Good afternoon

MR MOSKOW TZ: Your Honor, | would Iike to begin
today wth sone inportant thank yous as a prelimnary matter
In a mega bankruptcy case such as this one the debtor and the
Court are, of course, in regular contact with one another. And
often the debtor makes a | ot of dermands on the Court's tine.
And 1'msure the Court and the clerk would agree that this case
i's no exception to that, and perhaps it is even exceptional in
the demands it has inposed on the good graces of this Court.

So | just wanted to say at the outset before we got
into the substance of the matter, on behalf of the debtors
there are thousands of enployees and all of the attorneys and
prof essionals working on this case, we thank and appreciate the
Court's patience, the Court's cooperation and the Court's
availability. And particularly express thanks to Ms. Sonette
Magnus, the Court's clerk, M. John How ey, the Court's deputy

clerk, Diane (sic) and all the staff of this court for their
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hel p, their flexibility, their availability and for all they've
done in bringing us to this point. And we particularly want to
thank the Court for its flexibility in noving heaven and earth
to schedule the hearing for this week, which I know was not an
easy thing to do, as we discussed in chanbers sone weeks ago.
And | think if there's at |east one thing the parties can agree
upon today it's that this thanks is certainly well-deserved.

THE COURT: Thank you. And I'll pass that along to
Ms. McWAay and her other staff as well in the clerk's office.

MR MOSKOW TZ: Absolutely. Absolutely.

Your Honor, |'ve prepared, actually, just a chart that
| think will be helpful in sort of organizing the ora
argument -- or | should say the opening statenents that |
intend to put before you today. It's not a whole set of
slides; it's just really what | would call a table of contents.
And we're going to go ahead and put that up on the screen if
technical issues permt.

THE COURT: Al right. M. Perillo, | assune you have
no object -- have you seen this?

MR, MOSKOW TZ: Technical issues do not permt, | am
advised. This was sone slide, let me tell you

MR, PERILLO | had not seen the slide, but | don't
object to using a denonstrative exhibit for purposes of
exhortati on.

THE COURT: Al right. Thank you.
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MR MOSKOW TZ: This is becom ng very anticlinactic,
Your Honor. It's going to get up there eventually. [|'mgoing
to go ahead and begi n, though.

THE COURT: Yes, it is.

MR, MOSKOW TZ: Ckay.

Your Honor, we open this hearing with a sense of both
sadness and conviction. Sadness at the fact that we have to
have a hearing at all and that we could not reach a consensua
agreenent with the union, and sadness at the fact that the
relief we are seeking will admttedly inpose hardship on the
t housands of individuals who are relying on Patriot for their
jobs, for their benefits and for their retiree healthcare.

But, Your Honor, we also open this hearing with a
sense of conviction. W are convinced that Patriot has cut its
expenses to the bone and needs every penny of the savings it is
requesting on this notion in order to survive. W are |ikew se
convi nced that Patriot has done everything possible and has
gone far beyond what nany debtors have done in the past in
order to reach a consensual deal with the union

W are convinced that Patriot not only has satisfied
every elenment of the 1113 and 1114 statutes, but has actually
gone beyond what the statutes require in order to prove that it
deserves and nerits the relief it is seeking today. And we are
convi nced that once we have our | abor issues resolved either by

order of this Court or far nore preferably through negotiations
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that are still ongoing, that a great deal of the uncertainty
that is plaguing this conmpany will be resol ved.

In short, if Patriot gets the relief it is seeking, it
can survive and we believe that it will survive to provide
good- payi ng jobs for thousands and benefits for tens of
t housands. |If the Court denies the notion and Patriot is
unable to secure this relief then we are headed for a
cat astrophic scenario where Patriot is forced to |iquidate.

Now, we shoul d make no m stake, Your Honor, under a
l'iquidation scenario a |lot of people will turn out just fine.
The DIP lenders will likely be just fine under a Iiquidation
scenario. Distressed debt hedge funds, sonme of whom you heard
fromthis nmorning who purchased their investnment in Patriot for
cents on the dollar, will likely also be just fine in a
|'i qui dation scenari o.

So who will suffer if Patriot |iquidates: all of the
peopl e sitting in the back of the courtroomfor starters, Your
Honor. Al of the thousands of retirees watching these
proceedi ngs and hopi ng that the union and the conpany can get
this right. And all of the active enpl oyees, nost of whom |
shoul d note are nonunion, who at this hour are, anong ot her
things, toiling in Patriot's coal mnes bringing forth coal
fromthe ground and need the conpany to survive so it can
continue to provide good jobs and benefits for their famlies.

I[f this nmotion is denied, all of that will be lost and we w |
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have presi ded together over one of the great tragedies of
Chapter 11.

Over the course of this week we will prove to the
Court that Patriot deserves the relief it has sought and that
such a tragic result can absolutely be avoi ded.

In order to set the context for what is to cone this
week | et me begin by giving the Court just a sense of the
conpany's dire financial condition and the need for mgjor
changes. (Qbviously, these facts are laid out in great detail
I n our papers and, of course, the Court will hear nore about
themthis week. But | just want to highlight a few of the
facts that are actually not in dispute between the conpany and
the union. And they are all stipulated and part of the record
before the Court.

Fact: In 2012 Patriot lost 730 million dollars, sone
three-quarters of a billion dollars. That point is a matter of
public record. Wthout the relief Patriot is seeking on this
notion the conpany will run out of noney and be forced to
l'iquidate early next year. That point is also not in dispute;
the union agrees, at |least, that we are approaching this cliff.

Wthout a resolution to the 1113, 1114 issues that are
before the Court on this notion, Patriot will be unable to
secure exit financing and energe from bankruptcy. That is also
not in dispute, it's a fact that was conceded by the union's

expert in depositions and as you' |l hear later this week.
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1 The company's |abor situation is conpletely upside-
2/ down. You have a small nunber of workers supporting healthcare
3|| for an extrenely high nunber of retirees; a totally
4| unsustainable situation that needs to be corrected through this
5/| hearing if Patriot is to survive. And this point also is
6|/ actually not in dispute. And Your Honor need not take ny word
7| for it, I"'mgoing to quote to you directly fromthe union's own
8|| objection to Patriot's nmotion. And here | am quoting from page
9/l 7, note 7.
10 "Uni oni zed enpl oyees and retirees conprise nore than
11| 15,250 of those persons covered by Patriot healthcare plans.
12|| The union-rel ated Peabody retirees” -- this is the Peabody
13| assunmed group that we debated this norning -- "who nay | ose
14| coverage if Patriot does not prevail in its declaratory
15|/ judgnment constitute another 3,100 people. Thus a conpany wth
16|/ 1,657 unionized enpl oyees supports 13,000 retirees and their
17| famlies and potentially 16,000 others.” That is fromthe
18|/ union's brief.
19 And the union has it exactly right. This is,
20| obviously, an unsustainable situation. The union refers to it
21| on page 9 of their brief as a conmpany that was dooned to fail,
22| their words, and we agree. You cannot just have a few mners
23| support costly healthcare for thousands upon thousands upon
24| thousands of people. It's a situation that needs to rectified
25| immediately or this conpany will be forced to Iiquidate
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And let's talk about that healthcare that is the
subject of the hearing this week and has been the subject of
negoti ations with the union for just a nonent. Because what
exacerbates the situation that we're in and what adds to our
inability to get to a deal with the union is the conplete
unwi | | i ngness of the union to budge on the |evel of active and
especially retiree healthcare benefits that they are willing to
accept. Sone mght think that they would actually rather see
this conpany |iquidate and provide no heal thcare for anyone,

t han nake their menbers pay a prem um a deducti bl e,

coi nsurance or reasonable copays that, frankly, are a feature
of virtually every healthcare plan in the country with what
people are famliar wth.

And | ook, I think we can all agree that mning coal is
one of the most difficult jobs in the American workplace. And
| think we can all agree that such work can take a toll on
sonmeone' s body and that a person may need good-quality
healthcare in their retirenment years. But the benefits that
the union i s demandi ng the conpany continue to provide are
conpletely out-of-step with the market today. 1In fact, they're
out-of-step even within Patriot's own conpany because al
Patri ot has proposed with respect to the active enployees is
that the unionized enpl oyees, active workers of the conpany,
take the sane health plan that the nonunion active enpl oyees

have -- are showing up to work and enjoying each day. And that
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t hey' ve refused as wel | .

And that's also why we're having such a debate over
the proper level of funding for the VEBA. | think it can be
sort of beyond debate that the hundreds of mllions of dollars
that we anticipate will fund the VEBA wll go a lot farther if
the VEBA is managed wi sely and provides a benefit level that is
consi stent wth the market, not the benefit levels that the
conpany is obligated to provide retirees with today, which sone
refer to as Cadillac benefits, if that termis famliar.

Section 1113 and 1114 is about flexibility, it's about
negotiation and it's about bargaining in good faith. On the
subject of retiree healthcare in particular, we acknow edge
that the union, after a nunber of nonths, finally agreed to a
VEBA concept, and that is sonmething that the conpany
under st ands and the conpany appreci ates.

But they tethered that proposal to inpossible
conditions. They first asked that the VEBA be funded with a
billion dollars, a total inpossibility for this conpany. Then
t hey asked sone nonths later that it be funded with 800 mllion
dol l ars, again, a total inpossibility for this conpany. And
that's actually where they were up until this past Saturday
ni ght when the union made their |atest proposal, which I wll
discuss in a few mnutes. But an 800 mllion dollar VEBA. W
don't even know if this conpany has net distributable value of

800 million dollars, yet that's how nmuch they were demandi ng
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get put into this VEBA. Even the union's own financial advisor
admtted at his deposition that that structure and that
proposal may not have been feasible after all.

So just to sumit up, we agree that our mners should
have extraordi nary heal thcare; they deserve it. And we agree
that if Patriot could afford to provide it we wouldn't be here.
But this is a conpany with an upsi de-down | abor situation and a
conpany that will run out of cash very shortly. Patriot has
put forward proposals that we believe will provide the retirees
wi t h neani ngful healthcare for years to cone, especially if the
VEBA i s managed wi sely and prudently and in conjunction with
government prograns |ike Medicare and the Affordable Care Act
that are available to this population. Wether it's union
politics or if there's some other notivation going on here,
after alnost six nonths of negotiations, Patriot cannot wait
for the union to wake up and agree to a realistic funding
mechanismfor the VEBA or to finally accept attributes of
heal thcare plans that are, frankly, famliar and al nost
universal to virtually every other American. And that, too, is
part of the reason why we are here before the Court today.

Let me turn to the question of Peabody. How did
Patriot end up in the situation that it's in? How did Patri ot
end up with this reverse pyramd situation where it has just
1, 600 uni oni zed enpl oyees paying for the healthcare of nore

than 10,000 retirees plus their own healthcare? Wll, of
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course, our brief discusses at length the deterioration in the
coal markets over the last two years and the financia
chal | enges that that has brought about for the conpany.

And the Court now al so has the benefit of an expert
declaration fromM. Seth Schwartz, who is perhaps the
preem nent coal market specialist in the country, that reflects
I n exhaustive detail these coal market trends and his
expectations for the future. The Court also has the expert
decl aration of M. Paul Huffard of Blackstone, a preem nent
restructuring professional, that recites in exhaustive detail
the inpact that the weakening coal markets have had on Patri ot
and its ability to survive.

But if you want to |l ook at who is to blane for the
structure, the reverse pyram d structure that we have today

where a very few enpl oyees are struggling to pay for nore than

a billion dollars in retiree healthcare for nore than 10, 000
retirees, you need only | ook at Peabody Energy Corporation. |If
thereis avillaininthis sad tale of Patriot, | think we can

all agree that it is Peabody. And I'msorry if that insulted
M. Newman that we said a bad word about Peabody. Hi s feelings
really are not at issue here because, frankly, the facts speak
for thensel ves about what Peabody has done in this matter.

Peabody created Patriot and set it up this way. And
this is something the union and the conpany agree upon, as

wel I.  Everyone in this courtroom everyone, except for perhaps
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M. Newnman, who got up this norning and argued that Peabody can
use Patriot's bankruptcy to throw another 3,100 peopl e under
t he bus, everyone except for M. Newran wants to see Peabody
hel d responsi bl e for any m sconduct associated with the
creation and failure of Patriot. And as the Court well knows,
Patriot and the commttee are engaged in a serious,
conprehensi ve, diligent and extrenely inportant investigation
of Peabody so such causes of action can be devel oped and
brought. And make no mistake, if there are viable causes of
action to be brought against Peabody, they will absolutely be
brought and prosecuted with the maxi numintensity.

But for purposes of this week, the question for the
Court is this: where does Peabody fit in these Section 1113
and 1114 proceedings. In other words, is the question of who
is to blame for Patriot's msfortunes legally relevant to
whet her Patriot needs the savings it is seeking in order to
survive. And the answer is the issue of blam ng Peabody sinply
cannot be part of these proceedings. Nowhere in the 1113
statute do you see any reference to fault. Section 1113 and
1114 are not about whose fault it is that the debtors are
before the Court seeking relief, it is sinply about whether the
relief is necessary.

And | think there's a certain irony here, Your Honor,
because in nmany 1113 cases you actually have the union com ng

before the Court and bl am ng current nmanagenent for the
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debtor's predicanent and arguing that because current
managenment nessed up the conpany the debtors don't deserve the
relief that they're asking for and the relief isn't necessary.
And courts actually routinely reject that argunent by just
focusing on the necessity prong of the statute, regardl ess of
how t he debtor got there.

What's ironic is that | believe, at |east they' ve told
us privately, that the union has confidence in the debtors
current nmanagenent. The CEQ, M. Ben Hatfield, has a good
working relationship with the union's international president,
M. Cecil Roberts. And M. Hatfield was never around when the
Peabody matters occurred, and the same goes true wth other
menbers of seni or managenent of the debtor. So we're not even
in the situation where the union is blam ng current nanagenent
or suggesting that current nmanagenent is not doing a good job.
In any case, the case lawis clear that the 1113, 1114 inquiry
is focused on necessity, not on who is to blane for the
bankr upt cy.

Now, the union is going to point to the potenti al
causes of action and argue that one day in the future Peabody
(sic) may win a |awsuit against Peabody -- I'msorry, Patriot
my W n a lawsuit against Peabody and a ton of noney i s going
to cone back into the estate. And to be sure, that is
definitely possible. The problemis no one can know today

whet her that's ever going to happen or even if it wll happen,
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when it will happen. As we've seen fromjust this norning
Peabody fights everything. They can't even concede what shoul d
be an open-and-shut issue that they can't use Patriot's
bankruptcy to better their own financial position.

And as |I'msure the Court has noticed, they have
sprinkled through every filing that they have put on file with
this court a preview of their defense against the fraudul ent
transfer actions that the conmttee and the debtors are
I nvestigating and may one day bring. That's everywhere. It's
even in their notion to dismss. So it is a super-safe
prediction to say that Peabody will contest any clains
vigorously and it may be years before the estate is able to
realize any recovery on these clains, if any recovery is
possible at all. And this is something, of course, which the
uni on has to agree upon with the debtors. They said it at
depositions. W just don't know for sure today if nmoney wll
every cone from Peabody.

So how can Patriot today decide that it needs |ess
noney in savings and bank on these specul ative recoveries? It
sinmply cannot. Patriot needs what it needs in order to
survive. And if one day noney falls fromthe sky from Peabody
or fromany other source the union will benefit fromthat in
any nunber of ways, including with respect to the equity that
they may still hold in the conmpany or through profit sharing if

the recovery is material or through other ways.
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And | also refer Your Honor to pages 72 to 75 of our

opening brief, where we lay out the case law on this issue,

because there is law on this issue, including lawin this

circuit, in particular the Mesaba case. So to sumup this

portion of ny statenment, Section 1113 and 1114 are about the

changes the debtor needs in order to survive.

O course, Peabody is inportant. And Patriot's

creditors will have their day in court with respect to Peabody.

But that day is not today; that day is not this week. So |et

us put Peabody aside for the nonent and focus on the statute
and on saving this conpany, which is what the |aw requires us
to do.

Let's nove away now in discussion from Peabody and

return to the UMM and the debtors, which, of course, is the

focus of the statute. | would be remss, Your Honor, if |

didn't observe that the Court may be surprised, and even

di sappointed, to see all of us here today. And I can

understand that, because | was here also a few days ago when

M. Perillo stood in front of you and, | think, said a couple

of times that he was optimstic -- | think he even once said
"very optimstic" about the negotiations that were still going
on between the parties and that the parties would try hard to
maybe even avoid the need to have a hearing altogether. And
when M. Huebner addressed the Court, he enbraced that

senti nent and advi sed the Court that Patriot's senior
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managenent team woul d be flying soon to Triangle Virginia, the
uni on' s headquarters and be prepared to negotiate around the
clock, until Mnday nmorning, in the hopes of getting a deal.

Well, it turns out that that was all just a big joke
to the union. And it, frankly, calls into question whether
they have the will, or the ability, to ever get to a consensua
deal with the conpany because let me tell you what actually
happened | ast week. Patriot's negotiating team including our
CEOQ flew down to Triangle, Virginia to start negotiations on
Wednesday nor ni ng.

We spent hours and hours, sharing details about our
nost recent proposal, answering any questions they had -- and I
shoul d note, parenthetically, that sone of their questions
actually were rather basic and suggested that they nmay not have
even read all aspects of the proposal. And Patriot, in that
session, begged for a counterproposal. And you know what
happened? At 4:30 p.m, the union said, "Ckay. W' ve had
enough for today. See you tonmorrow. " What a di sappoi ntnent.
No sense of urgency; no sense that we're trying desperately to
bri dge differences and reach a deal .

And the next day was even worse than that. Patriot's
team this tine acconpanied by its financial advisors,
assenbl ed at uni on headquarters and made a presentation. And
agai n, begged for a counterproposal. This tine at 2:30, the

uni on said, "Ckay, we've had enough for today. W'Il send you
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a counterproposal at sone point." Suffice it to say, that we
coul d not have been nore di sappoi nted and surprised by these
di scussi ons and we hope that the Court may share in that
di sappoi ntment, given the statenments that were nade | ast week.
Now, | should note, for conpleteness, that the news is
not all glum It is nostly glum but it's not all glum On
Saturday night, at 10:27 p.m, less than thirty-six hours
before the hearing, the union finally sent us a
counterproposal. Let nme say that it would have been a | ot nore
productive if the parties could have negotiated about that
proposal when they were neeting in person a couple of days
before, but we can | eave that aside. The new proposal, which I
suspect M. Perillo will mention in his discussion with the
Court, is not part of the evidentiary record before the Court.
It was not introduced by the tinme we had exhibit |ists and nade
submi ssions to the Court. But | do think it is helpful to
di scuss.
It's hel pful because, for the first time, after six
nont hs of negotiations, the union has expressed at |east a
wi | l'ingness to agree to sone inportant el enents of our
proposals. For exanple, the union now appears to recogni ze and
agree that Patriot's proposals nust secure relief all the way
t hrough 2018 and not end at 2016 or an earlier time. And
that's a point that's very inportant to Patriot and the

potential exit financiers who are |ooking to invest in the
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conpany.

The uni on has al so now agreed to abandon its own
proposal s for VEBA funding, which, as | said before, their own
W t ness agreed may have not been feasible, and to agree, at
| east in concept, on the structure of Patriot's proposal. In
other words, to fund the VEBA wth an equity stake. The
problemis, the parties are still light years apart on a
mul titude of issues, including the size of that equity stake.
And | will tell the Court that the union has proposed it be
granted a whopping fifty-seven percent equity stake in the
conpany. They want to own the new conpany.

So this is all a long way of saying that, nore than
two weeks after Patriot delivered its nbst recent proposals to
the union, and after giving us literally nothing during our
pil gri mage to UMM headquarters |ast week, the union has
finally, finally put a new proposal on the table. But in so
many respects, it still |acks seriousness and does not all ow
the parties to cone even close to doing a consensual deal.

Anot her interesting attribute of this bankruptcy
nmegacase, | think we all saw this norning when the other
parties gave their opening statements. And Your Honor has
w sely managed the participation rights of these other parties
because, ultimately, Section 1113 and 1114 is about the
debtors, and it's really about no one else. But | do think

that these other parties, in their papers and in their opening
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statenents, have offered an interesting context for these
proceedi ngs because as Your Honor can probably already
appreciate, this is a case that is marked by wildly different
perspectives. And | think you can put these different
perspectives into roughly three canps.

The first canp, of course, is the union's perspective.
And for these purposes, | will lunmp in the UMM funds. The
union, at this point, agrees that Patriot requires at |east
sone savings, but it also agrees, and believes -- | should say
believes -- that Patriot's proposals are far too stingy.
Patriot offered the union thirty-five percent of an equity
stake. But for the union that's not enough; they're seeking a
fifty-seven percent equity stake.

But they're not only seeking that. Their new proposa
asked for nuch nore than that. Their new proposal has in it
the same profit-sharing mechanismthat was a feature of their
prior proposals. And I think even profit-sharing is a m snoner
because when you use the word profit-sharing, you actually have
to have a profit to share. | would just call this a sharing
provi sion because what it suggests is that no natter what
Patriot's EBITDA is, there should be a m ni mumthreshol d each
year, a mninmum anount, that Patriot needs to share with the
uni on.

And then, how did the union respond to Patriot's

royalty contribution proposal, where Patriot agreed to give a
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percent age of each -- of the revenue fromeach ton of coa
that's produced to the union, starting fromthe first ton of
coal ? The union's proposal was to quintuple that amount. So
the union believes that Patriot is giving it way too little in
this bankruptcy, and | think that that point is sort of beyond
debate. And that's the first perspective of three.

Anot her perspective, and | want to treat this very
briefly, is what I would call the competitors. Al of the
ot her conpani es who filed pleadings with the Court but didn't
bot her to show up in court this norning to advance their cause
and to give an opening statement to the Court. 1'Ill just
briefly say that | agree with the Court; these conpetitors are
certainly notivated by their own self-interest. They don't
have much to say, other than Patriot should continue to
contribute to the 1974 pension plan. Qur |atest proposa
addresses that in spades. And | really think that whatever
conpl ai nt these competitors think that they have, it's being
addressed by our proposals and, frankly, cannot be the focus of
the Court's inquiry this week. And again, | think it speaks
vol unes that they didn't bother to show up today to advance
their cause before the Court. So that's the second perspective
of three.

The third perspective, the Court heard, in spades,
this morning. And that is the perspective of five parties, al

of whom are saying, essentially, the sanme thing, each with
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varyi ng degree of msstatenents. The parties that |I'mtalking
about, of course, are the creditors' commttee, the Aurelius/
Kni ght head funds, U.S. Bank, and Wl mngton Trust. Let me just
briefly address sone of the points that Your Honor heard this
morning fromthese parties because | believe it's inportant to
di sm ss themat the outset.
First of all, these parties spoke about due process,

whet her their due process rights were sonehow infringed by Your

Honor's ruling with respect to participation in this hearing.

First of all, none of these parties, except for the -- none of
these parties at all; it was only the funds that filed a notion
to intervene -- none of these parties actually filed a fornal

notion to intervene with the Court. And that's not surprising,
because you never have these parties participating in an 1113
process. Once in a while, you'll see the committee engaged in
sonme limted participation at an 1113 hearing, but you never
see hedge funds cross-exam ning wi tness and having the kinds of
participation rights that they seened to conplain about this
norning, at the 1113 hearing. And that nakes sense because, of
course, the statute determ nes what rights other parties have
W th respect to the 1113 hearing. Both the 1113 statute and
the 1114 statue state clearly, "All interested parties my
appear and be heard."” That's what these parties have done.
Your Honor has given them actually, a generous anount of tine

in order to appear and be heard. They' ve said their piece;

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

107




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

277

PATRI OT COAL CCRPBQ&%? , et al.; PATRIOT v. PEABODY

that's all the statute requires. And any suggestion that

they' re being deni ed due process rights or that there's sone

sort of constitutional infirmty with the Court's ruling as to

their participation, | think is conpletely, conpletely hollow

One of those conplaints, | thought, was even nore

hol l ow than the rest of them

And |'mtal ki ng now about the

conpl aint of the official
heard M. Myer say, and you see

may need to be a second heari ng,

comm ttee unsecured creditors.

it in their brief,

or that the Court

You
that there

i's even

unable to issue any relief wth respect to an equity stake

because the equity stake is at thirty-five percent. He invokes

Section 502. | think that that's very disingenuous because if

you | ook at his papers, he says, by the way, if it was twenty-

ei ght percent, everything would be cool. So his whole -- the
whol e notion that he feels that there's sone statutory bar for
the debtors to offer the union an equity stake in the 1113 or
the 1114 context doesn't really nake sense and is internally
i nconsistent if his positionis, in the same breath, oh, by the
way, you can do it; just take the percentages down just a few
percentages lower. | do think it's worth noting

parent hetically, though, that the union -- I'msorry -- the

debtors and the conmttee are actually not that far apart, when
it does conme to the equity stake that the debtors have
proposed.

Sub- con,

Let's nove, now, to the point about sub-con.
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sub-con, sub-con. W heard all about it this norning. W
heard all about it at the trustee notion that was argued before
the Court a few days ago. Your Honor, we agree. Sub -- wth
you, not with them Sub-con is not before you, and you need
not make a finding at sub-con at this hearing.

But there is areally fatal flawin their argunent.
Wiy is sub-con different than any ot her aspect of our proposa
when it conmes to the fair and equitable inquiry? Every aspect
of a debtor's proposal has the potential to affect the rights
of other parties. And I'll just give you an exanple. Let's
say the debtors offered the union a wage-cut of eight percent.
And the hedge fund felt, you know what debtors, you |eft noney
on the table; you should have offered the union, and you should
have forced through, a nine percent cut. And because you're
only asking for eight percent, you left nmoney at the table, and
there's less noney in the estate as a result to go around to
other creditors. Wuld we say, then, that the hedge fund has
the right to participate in the hearing, to cross-examne the
debtor's witnesses, to ask all about the eight percent versus
the nine percent, to produce evidence on that subject? O
course not. You never have that in Section 1113 or 1114
heari ngs.

So | don't see, really, an analytical difference,
frankly, between the sub-con el enent and all of the hundreds of

other elenents that go into whether or not a proposal is fair
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and equitable. The Court needs to consider the proposal as a
whole. This is not going to be a litigation about sub-con, nor
Is it appropriate. And could you imagine if it would be?
Coul d you imagi ne where we allowed fifteen parties to conme in
and have a six-nonth litigation about sub-con in order to

det erm ne whether the Court has any authority to inplenent
Section 1114 relief? |1'm shuddering right now at the thought.
And I"'msure the Court is as well.

And now this notion that you need a second heari ng,
I''mnot aware of that every having been done before in Section
1113 or 1114. And | want to be clear about this. If we were
to reach some consensual deal with the union, it would at |east
be our view that we would present that deal to the Court for
approval under Section 9019, as is comon when settlenments are
presented to the Court. And there, there would be a canvassing
exercise, in which other parties could coment. But for there
to be a second hearing, essentially a second 9019 | ook at the
Court's order with respect to 1113 or 1114, you never have
that. Nor would that be appropriate.

Let ne al so address some of the misstatenents that the
parties made when they presented argunment to this Court. And
I'mactual ly disappointed in sone of the comments that were
made because | believe that these parties have failed to read
our proposal carefully. | believe that they have failed to

read our declarations carefully. And you saw that in their
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presentation to the Court today, and, frankly, you sawit in
their presentations to the Court sone days ago, at the trustee
hearing. Let me just tell you why.

The parties pointed to paragraph 47 of M. Huffard's
reply declaration, and the said, aha, here is where they say
that we're doing sub-con by giving the thirty-five percent.
Vell, they forgot to read the rest of the paragraph, where M.
Huffard says quite clearly, and |I'mquoting now, "Even under a
nonconsol i dated pl an of reorganization, the UMM may recover
thirty-five percent of the equity under certain assunptions.”
And everybody will agree, there are many, many assunptions at
play with respects to what equity stake is appropriate.

There's valuation; there's giving the effect of interconpany
clainms; there's the size of the clains pool. There's a mllion
vari abl es, none of which, necessarily |lead you to have to

concl ude that sub-con is appropriate before you get to thirty-
five percent. The variables are so broad that you can probably
come to a conclusion that you can give the union as | ow as

twel ve percent or as high as sonething much higher than thirty-
five percent. It's all a matter of all of these variabl es.

And is there any suggestion, and is it even possible, that the
Court has to hold, for the first time in 1113 history, a second
evidentiary hearing after it rules on whether the proposal is
fair and equitable? 1 think not.

Ot her msstatenents that were made by the parties.
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M. Mayer referred to our prior proposal as a one-billion-
dollar claim Not true; not true. Qur proposal was just to
offer the union a claimin an anount to be negotiated and
nmoneti zed. He just got that wong. The counsel for Aurelius
and Kni ght head suggested that the billion-dollar claim-- of
course, it's not a billion-dollar claim-- but the billion-
dollar claimwuld be against all debtors. Not true. Qur
proposal said nothing of the sort. Just not a true statenent.
M. Silverstein pointed to paragraph 69 of M.
Huf fard's initial declaration. And | could swear this was
di scussed a few days ago at the trustee hearing. In M.
Huffard' s initial declaration, he conmpared, for purposes of
illustrating potential recoveries on the union's unsecured
claim he conpared it to bond trading. And that has caused the
parties to go into a tizzy about whether M. Huffard has
concl uded that sub-con is appropriate. O course, here again,

they're not reading the entire paragraph. M. Huffard says at

the end of paragraph 69 that -- and |I'm quoting now -- "of
course, actual recoveries" -- this is with respect to the
union's unsecured claim-- "will depend on a | arge nunber of

factors, including, but not limted to, the financia
performance of the conpany, overall market conditions, and
negoti ati ons of an actual plan of reorganization anong the
various creditor groups of the conpany, resolving conpl ex

I ssues regarding the size, nature, and effective priority of

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPBE&%& ,2£¥ al .; PATRI OT v. PEABODY

various clainms, anong other things." | don't even understand
why we're having this debate again today. | thought it was
done when we had the trustee hearing several days ago.

And here, again, nore canards that they put before the
Court fromthe trustee hearing. | think M. Silverstein and
counsel for Aurelius and Kni ghthead both suggested that the
debtor's profit-sharing proposal would, | think it's, siphon

assets and steal assets fromall the debtors. Not true; not

true. And it cannot be debated. | have in front of ne, of
course, our 1114 proposal -- and it's a shane that we have to
waste this time; "Il be brief with this, your Honor, because

it"s sort of beyond dispute. Page 2 of the 1114 proposal, and
this is the sane in all the prior iterations, refers to a
definition called the "obligor conpanies”". And there's an
exhibit attached to the proposal that identifies what they are.
It doesn't have ninety-nine debtors in that exhibit. It's just

the debtors that have a CBA with the union. And, or course, if

you turn to our profit-sharing proposal, in the proposa
itself, paragraph 8, you'll see it says -- not all the
debtors -- it says, the obligor conmpanies would agree to create

a profit-sharing nechanismas an additional funding source for
the VEBA. Under this arrangenent, the obligor conpanies would
agree to contribute to the VEBA

Same thing with respect to the royalty contribution

Same exact issue. They suggest that oh, the royalty
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contribution is being paid by all the debtors.
Par agraph 9 of our proposal:
agree to pay a per-ton royalty to the trust.
if inthe ten mnutes that the Court allotted

actually taken the tine to get it right. And

Wil |

PATRI OT v.

PEABODY

Not true

The obligor conpanies wuld al so

It would be nice
them they had
| hope that they

be nore judicious with their tinme in closing argunent.

So where does that

| eave us on the sub-con issue?

There are a ton of factors that go into whether the proposal is
fair and equitable and whether thirty-five percent is an
appropriate proposal. Sub-con is nerely one aspect of that,
and M. Huffard testified in his declaration, and he'll testify
on the stand, that because of the host of factors at issue, you

can absolutely get the thirty-five percent wthout giving any
wei ght to sub-con at all. You can tweak any of the other

variables in order to do that. So | think that this whol e

conplaint as it was advocated by these parties, rings extrenely

hol l ow and, frankly, is a distraction fromthe serious issues
that we need to confront this week with respect to the union
And that's really what 1113 and 1114 is all about.

Wiile we are on the subject of the views of other
parties, besides the debtors and the union, let's talk for just
a few mnutes about the UMM funds because in a bankruptcy case
with difficult noments and di sappoi ntnents, the funds are one
of the stars of the show
The funds consi st of

First of all, who are the funds?
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three separate benefit plans. There is the 1974 benefit

plan -- and |I'musing the short nanes for them and not the nore
| engthy nanes; | think we all know who we're tal king about --
the 1974 benefit plan, which is the |argest of the three and
the nost significant part of Patriot's request for relief. The
debtors currently contribute approximately twenty mllion
dol l ars per year to this fund. And under the fund' s own
publ i shed nunbers, that amount is scheduled to go up to over
thirty-five mllion dollars per year, starting in 2017, and to
over sixty mllion dollars per year in 2021. Needless to say,

t hese schedul ed i ncreases woul d present a crushing burden for
Patriot to endure, and if it were to |l eave themin place, would
chase away, in Patriot's judgnment, all potential exit
financiers. Now, that's the 1974 benefit plan. There's also
1993 benefit plan and the 2012 bonus trust. These plans are
smal l er, but the debtors contribute another eight mllion
dollars to them each year, which they also can no |onger afford
to do.

Now, al though the funds filed a notion to intervene in
this case, which the Court nostly granted, it is worth noting
that only one of the three funds has any special role here, to
the extent the funds are special at all. Only the '74 plan has
this clause, which you ve seen in the papers, and which I'm
sure will be discussed today, called the evergreen cl ause,

whi ch has been incorporated into the CBAs. The other two funds
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don't have that feature, and the fact that Patriot contributes
to themis sinply a function of an agreenment between Patri ot
and the union, and that agreenent can be altered at any tine by
Patriot and the union, in or out of bankruptcy. Wth respect
to the '93 benefit plan and the 2012 bonus trust, they're
really |ike any other creditor of this bankruptcy case whose
interest wll be affected by the outconme of this notion

So when we tal k about the funds, we really shoul d
direct our focus to the '74 benefit plan because that's where
there is this extra contractual issue to address. And | refer
toit as a contractual issue because, ultimately, it's
contractual, and it can be addressed through the bankruptcy
process. But again, | just -- I'mnoting for clarity that when
we say funds, we're always tal king about the three of them
we're really talking primarily about the '74 benefit plan in
terns of having any special say before the Court.

Now, | nentioned that the funds have been incredibly
di sappointing. And let nme explain why that is. The funds are
the one creditor of this bankruptcy case who feel they should
give up nothing; zero. Their position fromday one is that
Patriot should continue to contribute every single dollar to
all three funds forever. And while you will hear fromthe
funds conpl ai nts about being included, conplaints about
necessity of the debtor's proposals, the fact of the matter is,

we have bent over backwards, backwards, to try to reach a dea
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wth the funds. And of course, they've been given copies of
all the proposals in real tinme; they' ve been given a huge
amount of data over the last six nonths; we've held neetings
and conference calls with them And we've done all that even
t hough they are not -- and | don't think that they would

di spute this -- they are not the authorized representative of
the union menbers. But we've done all of that with them even
t hough the road has been bunpy at tines.

And in ternms of judging how far the debtors have coneg,
when it conmes to the funds, you don't need to take ny word for
it. Al you need to do is |look at the evolution in our
proposals. And I'mtalking, in particular, about the |ast
several evolutions in our 1113 proposal which has focused quite
a bit on our relations with the funds in an effort to try to
bridge a deal with them

The very first proposal proposed very sinply that
Patriot withdraw fromthe funds entirely. It would save
twenty-eight mllion dollars a year which is desperately needed
cash, and it would just |eave the funds with unsecured clains
li ke any other creditor in the case. Wen we nade that
proposal, the funds, the commttee, and other parties expressed
concern because the size of the unsecured claimwould be quite
significant. And let's not debate today what the size of that
claimwoul d be. The funds believed it would be close to a

billion dollars. W're not here today to debate claimsize.
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Certainly we can say that he claimwuld be significant, and
that's why creditors had a problemwth it.

So after a lot of soul-searching, we felt we had no
choice but to nodify our proposal, which would nean a further
substantial drain on our cashflows. So we revised our proposa
to provide that although we would withdraw fromthe '74 plan,
we woul d take steps to ensure that the plan does not get an
unsecured claim How would we do that? As the Court may have
seen in our papers, there is a provision of ERISA that all ows
enmpl oyers who wi thdraw froma mnul ti-enployer pension plan to
pay the withdrawal liability in annual installnments.

And for Patriot, those installnments would be
approxi mately -- rough nunbers -- twenty-five mllion dollars a
year. Cbviously, Patriot doesn't have an extra twenty-five
mllion dollars a year, but we recognize this as being such an
i nsurmount abl e i ssue in the bankruptcy case that we felt we had
no choice but to include it in our proposal and find the noney
| ater, either though a financing source or through some
negoti ated resolution with the funds, where we would tine the
payments in a way that woul d be nore manageable to Patriot.

But in all circunmstances, under that proposal, we believe that
there woul d be no unsecured claimfor the '74 plan, which was
an issue vexing the conmttee and other creditors.

And 1'Il note for conpleteness that there's a | egal

debat e between Patriot and the funds as to whether our | egal
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position in that regard is correct. W believe it's correct.
They don't agree. They believe that because Patriot is in
bankruptcy, it's different.

What did the funds say to that proposal? No. No,
they don't agree. They don't agree that we can do that. They
want us to keep contributing to the plans.

So we didn't give up. W tried to address the funds
concerns. W explained that our primary concern really is not
necessarily our short-termobligations to the funds with
respect to contributions, but to those escal ations that |
menti oned before, in 2017, escalating all the way to sixty
mllion dollars in 2021, those escalations that are part of the
rates that have been published. In response to that
di scussion, the funds told us don't worry, the rates are not
goi ng to change because once we hit 2017, there's al nost zero
chance that anyone's going to think it's a good idea to keep
those rates in effect; they' re going to have to change because
t hey woul d be unsust ai nabl e.

So we heard the funds loud and clear on this
assurance. But we explained that we still had to nake sure
that we can show investors that we're not just going to take
the funds' word for it, but -- and we have to show t hemt hat
there's some assurance that we're not going to be subjected to
t hese skyrocketing rates just a few years fromnow. So we

tailored our proposals even further to address this specific
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concern. And in our latest 1113 proposal that is before the
Court, we caved al nost conpletely to the funds' demands. W
said, we're not going to withdraw. W won't withdraw fromthe
"74 plan -- basically a total victory for them it's what they
wanted fromthe beginning. Just give us sone assurance that
what you're saying is true. W said to the union, give us an
assurance that you won't anmend the CBA between now and 2017 to
Increase the rates, and to the funds, give us an assurance that
If the rates escalate to a certain |evel, nore than we woul d
have to pay under the ERI SA instal |l nent plan, that we would
have the right to withdraw at that future tine. And so just to
be clear, we would not be withdrawing fromthe 1974 plan at
all, and maybe we woul d never withdraw if the funds woul d make
us this sinple promse. And you d think it would have been
easy for themto nake that prom se, since that was their
assurance to us, that these eventualities will actually never
cone to pass.

And we didn't take this lightly. These are
obligations that we continue to nake at a substantial cash
drain to the debtors. But we were willing to reach a deal wth
the funds in order to break this log jamin the bankruptcy
case. And what did the funds say? To quote Margaret Thatcher
"No. No. No. No. No." That's ny best Margaret Thatcher,
Your Honor. After all this nmovenent on the part of Patriot,

al nost conplete capitulation on this point, the funds renain
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today exactly where they were six nonths ago when this all
started.

And | want to read to you froman e-mail that we
received the other night fromthe funds' counsel because it
says it all. And I'mquoting now froman e-mail from M.
Goodchild to M. Huebner. "It is the position of the funds
that Patriot must continue to contribute to the 1974 pension
pl an, the 1993 benefit plan, and the RBAT" -- that's the bonus
plan -- "consistent with the provisions contained in the
current collective bargai ning agreement. G ven that your
current proposal does not do so, it is not acceptable.
believe that we will oppose any relief that alters the
contribution obligations set forth in the current collective
bar gai ni ng agreement with respect to any of these three funds."

So to sumit up, the funds believe they should be the
one stakehol der in this bankruptcy case who gives not hing,
sacrifices nothing, and for whom everything should be exactly
as it was the day before Patriot filed for bankruptcy. Well,
they fought to be involved in these 1113 proceedings, and here
they are. And we are hopeful that the Court's ruling in this
matter hel ps the funds understand what 1113 is all about:
bar gai ni ng, conprom se, sacrifice. As of today, the funds have
totally failed to be a constructive part of this process, and
they continue to just say no.

Let me discuss, for a nonent, one of the few | egal
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I ssues that the parties have been debating. And | don't want
to spend too much time on it because in the end, | don't think
it really matters. The union has suggested that based on the
frontier decision in the Southern District of New York, only
t he proposals that Patriot nmade before filing can count for
pur poses of the determ nation as to which proposal is necessary
under the statute. Although this is not entirely clear from
the union's papers, | believe that all parties concede that
Patriot's nost recent proposals can and shoul d be consi dered by
the Court for purposes of determ ning whether Patriot has
engaged in good faith bargaining. So they are before the Court
for that purpose. The sole debate is whether the proposals can
be considered for the necessity prong of the inquiry.

Now, | said before that this shouldn't matter because
we believe that both our pre-application proposals and our
post - appl i cation proposals each satisfy the 1113, 1114 statute,
both as to necessity and as to the other prongs as well. So
whet her the Court | ooks at the earlier proposal or the current
version, ultimately, in our view, the outcome should be the
same. But just in case there is any debate about this, | just
woul d refer the Court, respectfully, to pages 38 to 41 of our
reply brief, where we lay out the legal rationale for the
Court's ability to consider every single proposal nade by the
debtors up until the comrencenent of the trial, which is

exactly what the statute says and what we believe Congress
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I ntended. And obviously, if the Court is interested in hearing
nore about this |egal debate, we are happy to address it
separately in these proceedings or at closing argunent.

Your Honor, you are going to hear testinony this week,
and you nmay have seen it already in the union's papers, that
uni on workers are nore productive, that union workers are
safer, and that union workers are just better enployees for the
conmpany. Now, |'mnot here, and Patriot is not here, to be
critical of unions. Patriot's managenent team has spent
decades in the coal industry and well understands the role the
UMM has pl ayed over the years in advocating for its
menbership. And this case is not a case about uni on bashi ng,
and we will not let it become such a case.

But the specific allegations that the union has
raised -- you mght call it nonunion bashing -- have all been
proven false. And the depositions really were conpletely one-
sided on this issue. The notion that union -- that nonunion
m nes have top-heavy nmanagenent, which is what the union
charged, proven totally false during depositions. Both union
and nonunion mnes are staffed according to their needs. The
notion that union mnes are safer than nonunion mnes -- also
you see that in the union papers -- proven totally fal se during
depositions. Nonunion mnes have a better safety record than
union mnes. And the notion that union mnes are somehow nore

productive than nonunion mnes, also proven totally false.
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Productivity, or coal production, is a function of the type of
coal being mned and the conditions of the mne. There is zero
correl ation between productivity and whet her the workers of the
m ne happen to carry a union card.

Now, all of this is not to say that union mnes are
unsafe or that union mnes are |ess productive, or that union
m nes are managed poorly. The point we're making is, the
safety or productivity or staffing of a mne just has nothing
to do wth this issue. Every mine is different, and Patri ot
has cut its staffing to the bone, while naintaining one of the
best safety records in the industry, both at its union and
nonunion mnes. This trial will not be won by union bashing,
and it won't be won by the UMM bashing Patriot's nore than
1, 000- st rong nonuni on wor kf orce either.

Now, I will followthe |ead of the Court and close ny
presentation in the same manner Your Honor cl oses each one of
t hese proceedings. Like Your Honor, we are well aware that
over 800 letters have been witten to the Court fromPatriot's
retirees. And |like Your Honor, we have read every single one
of those letters. W have found many of themto be
heartbreaking. And many of the letters rightly point to
Peabody and Arch as the real culprits in this entire episode.

And despite the dispute we have with the union
everyone in this courtroomand beyond shoul d understand that

Patriot cares deeply about its active enployees and its
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retirees. Patriot cares deeply about the 23,000 peopl e whose
lives are being affected by these bankruptcy proceedings. And
| will say that if Patriot didn't care deeply, it would not
even have brought the declaratory judgnent action it brought
and argued about this norning, and it just would have included
these retirees in its request for relief, and let the chips
fall where they may.

There's been a huge anmount of hyperbol e, even open
threats, in this case. The union has engaged in street
mar ches, inflammatory statenments in the press, and even
repeatedly threatened this Court, as well as the court in New
York, that it will force the liquidation of the conpany if
things don't go its way. And perhaps the nost absurd and
insulting statement of all is the union's accusation in its
brief that the retirees "will slowy die while Patriot watches
forma discreet distance" if the relief Patriot is seeking is
gr ant ed.

Vell, | want to put all of that hyperbole and rhetoric
aside for this week, and let's just |look at the facts.

Fact: Patriot has tried to reach a deal with the
union for the last six nonths on its proposals.

Fact: Patriot has made 1113 proposals that will |eave
the union workforce in at |east as good a position as Patriot's
nonuni on wor kf or ce.

Fact: Many of Patriot's 1113 proposals were already
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accepted by the UMM, on a small scale, at the Gateway M ning
Conmpl ex. These proposal s are not groundbreaking or
unpr ecedent ed.

Fact: Patriot's 1113 proposal, which gives the union
athirty-five percent equity stake in the conpany, plus
royalties, plus profit sharing, plus litigation trust proceeds,
wll leave the union with a VEBA that we anticipate will be
funded with hundreds of mllions of dollars and the ability to
provi de meani ngful healthcare for years to cone. And again,
Patriot would agree, even to stay in the '74 plan at a cost of
twenty mllion dollars per year, approximately, if only we
recei ve the exceedingly nodest assurances | described before.

Fact: Patriot will run out of noney very soon if it
does not obtain the relief it is seeking on this notion. Fact:
If Patriot is forced to liquidate, all 4,000 jobs will be I|ost
and the conpany will be unable to provide health care for
anyone. And we need only | ook at the Hostess bankruptcy where
18, 500 enpl oyees | ost their jobs and where it was just reported
that pieces of the conpany have been sold off and restaffed
Wi th non-union | abor to see exactly what woul d happen here in
this catastrophic scenario.

Utimately, we all want the sane thing. W want the
conpany to survive so it can continue to provide good jobs and
benefits for a long tinme to come for literally tens of

t housands of people. Patriot believes that the only route to
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survival is through the proposals it has nmade to the union. W
have worked for six nonths trying to get a consensual deal wth
the union. W are going to continue to work towards that goal
with the union, both during the hearing, and if that's not
successful, even after the hearing is over.

But we are fiduciaries for the entire estate and to
all creditors and we believe that unless we get the relief set
forth in our proposals, this conpany will not survive. W do
not want this to be the next Hostess. W do not want this to
be the Horizon Coal. W want Patriot to emerge from bankruptcy
and to succeed and thrive. And with the Court's help, we are
confident that we can achi eve that goal

Thank you, Your Honor.

THE COURT: Thank you

M. Perillo?

MR, PERILLO Good afternoon to the Court; Fred
Perillo on behalf of the United Mne Wrkers of Anerica. |
rise this afternoon, Your Honor, knowi ng that | have grave
responsibility but also the distinct honor representing the nmen
and wormen of the United M ne Wrkers.

| passed Met husel ah on the way here and asked hi m what
a proper function of an opening statenment is at a trial and he
said well, everybody knows that's the part of the trial where
the attorneys tell the Court what they believe the evidence

wll show And | said are you sure that it doesn't include
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premature | egal argument and harangui ng of opposing counsel.
And he assured nme it does not. So you can inmagine nmy surprise.
And | commt to the Court that | will give the traditiona
opening statenent in a nonent, but | first nust address two

I ssues that have been raised by various counsel.

I want to address first the arguments -- frankly, they
were argunents not statements of anticipated evidence -- about
the nmeaning of 1114, and in particular, to address the
conpl etely erroneous claimthat 1114 is a mechanismthat is an
adjunct to Section 502 for the determnation of unsecured
claims. | wll showthat this claimis false using the actua
statute which I think is the best way. M. Myer criticized ne
for not citing any cases; | think M. Mskowitz correctly
poi nted out that there are no such cases supporting M. Mayer's
view of how 1114 works. And in ny experience of doing this for
many years, | agree with M. Mskowitz; | have never seen a
case where a Court determned that retiree benefits on the
payments for retiree benefits could be nodified under 1114 and
then not imediately order that those paynents be made, but
postpone it to sone later tinme for a 502 determnation.

But let us go imediately to the | anguage of 1114 in
(e), paragraph 1. It says, "Notwithstanding any other
provision of this title" -- that includes, by the way, 502
because that's a provision of this title -- "the debtor-in-

possession shall tinmely pay and shall not nodify any retiree
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benefits.”" So we know that the affirmative obligation placed
upon Patriot by 1114(e)(1l) is to nake actual paynents of
retiree benefits. There's an exception and the two exceptions
are the order that may be granted by the Court after certain
evi dentiary show ngs or agreenment between Patriot and the union
in this case, but nore broadly, any authorized representative
and the debtor. And that's inmmediately followed by this
phrase: "after which such benefits as nodified shall continue
to be paid".

So right now, in the opening of 1114, we can see there
IS no circunstance where, after agreenent or after court order,
there isn't a direct congressional mandate that the debtor nust
make the paynents. It uses the nmandatory word "shal "
i medi ately after that section; in (2) the statute says, "Any
payment for retiree benefits required to be nmade before a plan
confirmed under Section 1129 has the status of an all owed
adm ni strative expense as provided in Section 503". So we can
i mmedi ately see that 502 has nothing to do with these paynents.
Congress orders that they be treated not as adm nistrative
expense requests but as all owed expenses of adm nistration
W t hout any further action required by the Court. It's
automatic in the statute.

Afterwards, there follows what is now probably to the
Court a section it has read many, many times but (g) which

outlines what the standards are for nodifying the paynents. As
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| pointed out earlier today, the Court is not allowed to nodify
the benefits; the Court is allowed to nodify the paynments that
the debtor is required to make for benefits. It says, "The
Court shall enter an order providing for nodification in the
paynent of retiree benefits if the Court nakes certain
findings" and I will not read the section on the findings, but
you're famliar with the general test of necessity and

fai rness.

And then there follows the part that | read earlier
today that the Court shall nodify that amount up or down
dependi ng on the subsequent notions that are allowed by the
uni on and the conpany. It says, however -- worth repeating --
that in no case shall the Court enter an order providing for
benefits at a | ower |evel than the one that the enployer has
reconmmended or proposed. Because it says, "In no case shall
the Court enter an order”, that neans that the Court
specifically is prohibited by Congress from doing the thing
that M. Mayer is asking you to do which is to say that the
proposal is fair to the union, fair to the conpany, the
benefits shoul d be reduced, and then say but don't pay them
because we' ||l cone to that |ater under 502. That's sonet hing
that Congress specifically wote into the statute that you
coul d not do.

Wien M. Mayer read to you the one line of the statute

that says, "No claimfor retiree benefits will be limted by
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Section 502(b)", he omtted the previous section which casts
l'ight upon this. In (i), there is a ruling that "no benefits
that have already been paid in the case wll be deducted from
any future claimfor unpaid benefits". The assunption here is
that if the debtor nodifies its paynents, there will be an
unpai d portion and the unpaid portion, whatever it is, wll
becone a claimwhich will be allowable under 502 and that you
can't offset against that anything that's already been paid and
you can't limt that wwth a two-year limtation in 502(b)(7).
But that's an entirely different question about whether the
debtors' proposal requires there to be paynents.

And | know that |I'm junping ahead to the evidence, but
why not? The evidence this week is going to show that, in
fact, the debtor has not proposed nodifying the benefits at
all. The debtors' w tnesses, in fact, have steadfastly refused
to say what co-prem unms shoul d be required, what reduction in
benefits should be made, who will becone ineligible for
benefits, how treatnents will be reduced or certain treatnents
renoved. The debtor doesn't propose any of those things. The
debt or proposes a different funding vehicle and the creation of
a VEBA trust which will nake those other determ nations to
reduce benefits, change eligibility, or not.

Al'l the debtor has proposed is a different funding
vehicle, period. In other words, the debtor has proposed to

pay benefits in a different way in a different amount. And
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that is what 1114 contenplates. And if you grant the 1114
order, the statute says you nust order those paynments to be
made no matter whose ox is gored.

Now, you m ght decide not to gore those other oxes.
That's true. But then you cannot nodify the paynents. Then
the debtor nust continue to nmake them Those are the only two
choi ces Congress gave you in this statute with one caveat. You
can do sonething in the m ddl e because you could | ower the
paynents but not all the way down to the |evel the debtor says,
or you can choose not to lower themat all. But the one thing
you can't do is nodify the benefits and not order themto be
paid. And if there were any doubt about that, all we would
have to do is look forward to 1129(a)(13) which is the
conmpani on section to 1114 and that says that one of the
requirenents that the Court nust find in order to confirma
plan is that the plan provides for the continuation after its
effective date of the paynent of all retiree benefits as that
termis defined in Section 1114 at the | evel established
pursuant to (e)(1)(B) or (G of Section 1114 at any time prior
to the confirmation of the plan for the duration of the period
the debtor has obligated itself to provide such benefits.

So, in other words, if the Court were to nake the
order that benefits would be nodified but not paid, it would
becone i npossible to confirma plan in this case and the case

woul d have to be converted to a Chapter 7 case.
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I think I have denolished the ideas proposed by some

of the other counsel this norning about how 1114 coul d be

si destepped. | have exhausted what | want to say on that

subject and I now want to address the Frontier issue raised by
M. Moskow tz.

This is not the first time that ny firmand Davis Pol k
have faced of f against each other on this issue;, we were
opponents in the Frontier case, a case remarkably like this
one. In Frontier there was a DI P covenant negoti ated which
created a crisis for the debtor and required that there would
be certain relief that had, absolutely had to be granted.
There were | engthy periods where very little nmovenent occurred
in bargaining and then a flurry of proposals that happened
close to the date of the hearing and then continually during
the hearing. And finally, on the very |last day of the hearing,
there was actually a colloquy between the judge and Frontier
and an attorney from Davis Pol k where they negotiated the terns
of the final offer while the union attorney sat | ooking on
unabl e to parti ci pate.

I hope that nothing |ike that occurs here. The

future's unwitten, of course, but the Frontier case

i Ilustrates why the procedure being enployed here creates a | ot

of confusion and is directly contrary to the statute. W'l|

return to the |language in the statute in a nonent, but in

Frontier, the court determned -- and | nean the appellate
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court in Frontier determned -- that it's the pre-hearing
proposal that is the one the court judges for its necessity and
fairness and that subsequent proposals nmade back and forth by
both parties can be used to determ ne issues such as good faith
and good cause.

The reason why it is inportant that subsequent
proposal s cannot be used to determ ne necessity and fairness is
illustrated here. For the first alnost five nonths, there was
al nrost no novenent at the bargaining table here. Around Apri
10t h, when it became clear that the debtor m ght |ose
exclusivity, there was a sudden flurry of great novenent at the
bar gai ni ng tabl e; proposals nade by the debtor in rapid
successi on and count erproposals by the union. And | think now
there may actual ly have been nore proposals nmade and exchanged
since April 10th than before April 10th. Today is April 29th.
Al nost all of the depositions, alnmost all of the litigation,
think all of the original declarations rather than the reply
decl arations, were nmade prior to or within a day of getting the
changed proposal. So the evidentiary record before you is

tal ki ng about a ship that has sail ed.

The parties, frankly, both of us -- well, all three of
us; I'msorry -- are not prepared to put on a trial about the
changes in the proposal s because they' re still going on. And

so the Court observed in Frontier, "Gving the words '"prior to

the hearing' and 'ending on the date of the hearing' their
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plain neaning also permts judicial fact-finding to be focused
on a fixed, rather than a noving, target. Section 1113(c)
requires a Court to determ ne whether a proposal neets the
statutory criteria in (b)(1) and whet her subsequent
negoti ati ons have been in good faith. Judicial evaluation of
proposal s which are shifting during the course of the hearing
Is at |least unwi eldy", and the judge there was maki ng an
understatenent. It would be inpossible -- it's even possible
in a case like Frontier, that the proposals will change from
the beginning to the end of the trial and some of the testinony
already given, wll be a better proposal that is gone. That's
certainly the case here with the declarations which are
functioning as direct testinmony. | don't know how the Court
wll be able to weigh the factors w thout actually know ng
what's the current proposal on the table and what the parties
say in their declarations about that specific proposal. And so
the Court in Frontier determ ned that "Proposals nade after” --
I'mreading then -- "after the debtor's application for
rejection but prior to commencenent of the hearing play an
inportant part in the statutory scheme. They are relevant to
the statute's good faith negotiation requirement and to whet her
a uni on has good cause to reject the debtor's proposal

| nadequat e proposal s made during the negotiation period could
doomthe debtor's application because they may reflect a

failure to negotiate in good faith. Nevertheless, a proposal
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which is scrutinized for conpliance with (b)(1)(A) is the
initial proposal made prior to the pre-hearing negotiations
that follow "

And | believe, then, that is not the thirty-five
percent equity stake proposal; it's not the counterproposal
that the union nost recently made; it's the debtor's proposal
that existed on March 14. | wll ask Your Honor -- | know that
asking for a prelimnary ruling is both dangerous and rude and
| apol ogize to the Court for ny rudeness -- but it would be a
great boon to the parties if we knew what proposal you were
eval uating before we started to put on our cases, to the extent
that we could, through redirect and cross, get to those other
proposal s.

I now, Your Honor, will do what | prom sed you I
shoul d have done originally which is to give you a nore
tradi ti onal opening statenent.

The debtor, of course, has the burden of proof as to
all factors in Section 1113 and | will attenpt to analyze the
presentation of evidence by the Anmerican Provision Test which
di scusses those factors. First and forenost, of course, is the
di scussi on of necessity. And here when | am speaking, | am
speaki ng of the debtor's proposal as it existed on March 14.

The debtors sought relief for five years. It did not
even nake projections in the fourth or fifth years of the

proposal. So there is no -- there is no evidentiary
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underpinning to the need or relief in the fourth and fifth
years other than the statenment that the debtor needs certainty
in order to enmerge. W believe that the evidence is going to
show that the certainty argument has nothing behind it. No
actual discussions with | enders; no actual investigation. W
believe that the evidence wll show that the certainty argunent
Is a guess and that it's actually nore of an assertion by the
debtor that having a court-inposed solution is greater
certainty than having the parties continue to negotiate to
reach a consensual solution. | believe that that is self-
evidently wong, but | trust in the Court's judgnment in that
regard.

If we put aside that necessity is predicated on the
need to emerge and | ook only at the first three years, we can
see that the debtor did what is known as buil ding necessity
fromthe bottomup, that is by cutting costs where it could and
then declaring that the remai nder, whatever the rest of its
need is, would have to cone fromunion workers and retirees.
And earlier in this case you saw already M. Hatfield give that
presentati on when he said he's going after union retirees and
uni on workers because that is where the noney is.

The conpany set the concessions first in these
covenants, and | would refer the Court to the Huffard
decl arati on, paragraph 79, where it is admtted that the banks

originally wanted specific 1113 and 1114 relief just as they
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did in Frontier and that, instead, the debtor set the covenants
at levels called liquidity and EBI TDA covenants but

unachi evabl e wi t hout 1114 and 1114 savings. So, functionally,
they were 1113, 1114 savi ngs covenants.

The concessions are determned by -- and | think,
again, the evidence wll show -- the debtors worst-perform ng
years in 2013 and 2014 and does not take into account an
expected rebound in 2015 and ultimately 2016. | think the
evidence will also show that the debtor unreasonably refused to
give the union a snapback agreenent that would allow the union
to make deep cuts in the time when it was needed but to get
sonme of the cuts back at the tinme when they were no | onger
needed. | would point out that | think the evidence will show
both sides believe that there will be such a rebound. The
question is the union believes the rebound will be bigger and
the debtor believes the rebound will be smaller and who is
ri ght about that.

There are dueling experts on this issue. | believe
that although M. Schwartz is a preem nent expert, he will say
that he used averages in naking his determinations rather than
adj usting those averages specifically for the type of coal that
Patriot mnes and sells. Patriot is the sixth-largest coal
conpany in revenue but the tenth-largest in tonnage. That is
to say, Patriot's coal-per-ton is worth nore than what its

conpetitors get. That's the only way it could be sixth-I|argest
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In revenue and yet have smaller tonnage. And | believe that
the CEOw Il testify, as he did in his deposition, that that's
because Patriot has better quality stuff. And the better
quality coal that Patriot sells, then, we would expect would
rebound to hi gher prices when the rebound cones.

I think the evidence will show that Patriot's worst
years were worsened by the Peabody and Arch contracts that it
assumed at spinoff to sell coal bel ow market and bel ow cost. |
believe the testinony will show that in 2011 alone, 180 mllion
dollars of the debtor's revenue loss in that year was due to
t hese bel ow- market contracts and that ninety percent of the
val ue of the flowed through to EBITDA. So a stunningly |arge
| oss coming fromjust that one source.

I think the evidence will show that even at this late
date, the conmpany is still seeking concessions for which it
wi || not provide nonetary quantification. An exanple of this
is a requirenent that supervisors be allowed to performwork
that is covered by the collective bargaining agreement and
bel ongs to our nenbers. W assuned that the displacenment of
t hose workers by their supervisors doing the work instead woul d
result in a cash savings for the conpany. The conpany refused
to apply a cash savings to that activity. So it is a
concession the debtor is seeking that has zero value to the
debtor in dollars and yet is clainmed that it is needed because

of a potential breach of EBITDA and liquidity covenants.
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And we believe the evidence will show that the conpany
at this late date is still seeking basically to I evel union
standards to the non-union | evel by elimnating decades of
gai ns that workers have gradual |y nmade through collective
bar gai ni ng.

That brings us to the fairness point. W think there
w Il be evidence on both the quality and the quality of
sacrifices that are being nade by the various constituencies in
the case. First as to quantity; our expert, using the
conpany's business plan, valuating its operational costs,
cal cul ated that union workers -- and these are using just the
conpany' s nunbers, Your Honor -- that union workers are naking
ei ghty-seven percent of the operational sacrifice. This is,
agai n, using the conpany's nunbers. That union versus non-
uni on, the union is making about a nine-to-one sacrifice even
though it is roughly three-to-two in terns of nunbers. That's
because the non-union enpl oyees are maki ng about sixty-two
mllion dollars of sacrifice over this period and the union
enpl oyees are making roughly nine times that anmount of
sacrifice.

In some cases, workers are going to take thirty-
percent wage cuts. In the case of the retirees, the conpany
says that the annual cost of providing the benefits is about
seventy-five mllion dollars and the savings is about seventy-

five mllion dollars. |In other words, the conpany is going to
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achi eve approxi mately a hundred percent savings just by
shifting that responsibility away fromitself and toward the
VEBA. I'Il talk about the funding of the VEBA in a nonent
because that's a critical conponent to the 1114. | believe
that the evidence will show these things that | have said.

At the same tine, the debtors' business plan, |
believe, wll showthat it includes approximately sixty-two
mllion dollars in bonuses; sonme of this is not in cash, but
still about half of it is in cash. And so what we have is not
so nuch a cutting across the board due to necessity, but a
val ue choi ce nmade by the conpany to whose | abor shoul d be
conpensat ed nore highly and whose shoul d be conpensated | ess.
| believe that the conmpany will be unable to nake the fairness
showing on that basis. | believe that a, sort of a bait-and-
switch is being contenplated here, that the argunent is being
made t hat union conpensation is it is cut will be fair relative
t o non-union conpensation. But these enployees were | ower paid
to begin with, the non-union enployees. The union enpl oyees
achi eved what they did over years of collective bargaining as
provided for in federal stats and the debtor is enploying a
presunption that those benefits and increased wages that the
union was able to negotiate over a series of decades are
somehow il egitimatel y obtained and that they should all be
di sappeared before we ask the non-union enpl oyees to make cuts.

| don't believe that that is the | aw
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Regarding the quality of sacrifice, there is a dispute
bet ween the parties over how to calculate the size of the
retiree claimthat's clearly an inportant conponent to
determ ning how the clainms should be paid. The calculation
made by the conpany, it's been nentioned | oosely at about one
billion dollars, includes current retirees but omts the
Peabody assumed group and omts active enpl oyees who are vested
or who are going to vest during the termof the current
contract and who mght then retire. If we add this |ast group
in, the active enployees, the conpany thinks the claimgoes up
to about 1.4 billion. Qur expert believes and will testify
that that claimis actually closer to 1.8 billion. And | think
both parties agree that if we add in the Peabody assumed group,
it increases by another at least 6- to 700 mllion. So the
ul'timate amount of the retiree liability would be sonewhere
bet ween two- and two-and-a-half billion.

As | mentioned before, the conpany doesn't actually
propose what should be cut fromthe retirees. Their expert on
this was quite explicit in his deposition that he was not
recommendi ng any particular cuts or that even that they shoul d
be cut. He was recomendi ng that this problembe given to
trustees who woul d then become fiduciaries and have to nake
those difficult decisions. He suggested that one thing they
could do is cut the eligibility; that neans in plain English

t hrowi ng people out of the plan; that means putting sone
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retirees beyond coverage. O they could require that the
retirees make co-premuns; that is in plain English, requiring
the retirees to fund their own benefits rather than Patriot.

O they could cut the benefits; cutting the benefits nmeans sone
people will get less treatnent or will have higher co-pays,

hi gher deductibles and so forth. And then another way, he
said, would be to elimnate certain treatnments entirely.

Those, Your Honor, | think are qualitative cuts that
have to be eval uated even though no nunber is being assigned to
t hem because the debtor isn't actually designing a specific
plan. In addition, the debtor's expert in this regard referred
to what is known as a spiral effect; our expert did as well.
And that is the phenomenon that occurs when a VEBA is
underfunded to the point that the people participating in it
can no longer afford to stay init. And so the group begins to
shrink as people drop out. The evidence, | think, shows before
you al ready, Your Honor, that the average m ne worker pension
i s about 580-and-sone dollars a nonth, a little bit |ess than
600 dollars. And it is not difficult to see that under the
estimated prem uns, under the Affordable Care Act, that soon
mners will be paying all or nost of their income just to stay
inthe VEBA if we were to use that as the nmeasure of what the
prem uns would be. So that the spiral effect, we believe, wll
be proven to be nmore likely than not to occur.

And finally, on the quality of sacrifice, Your Honor,
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|'d sinply point out that m ners have -- unionized mners have
for many decades chosen to take less in wages and in pension
for the purpose of getting the promse of lifetine guaranteed
care. And that noney, the noney that they could have taken on
the check is gone. Years ago, decades ago, instead of getting
those wages, they got this promse. By w ping out the prom se,
the Court will be putting themin a far worse position than the
non- uni on enpl oyees who didn't get that prom se but got the
noney. That noney they spent on sonething that they have,
whether it's a house or a car, or whether they spent it on a
good time. But they spent it; they used the value of it. Qur
people didn't. They chose to defer that so that when they were
ol d and broken, they would not die. There would be a place
that they could go and get care.

I make no apol ogi es for saying that putting theminto
an unfunded VEBA, or sone of themat |east, puts them staring
into the abyss.

I think the evidence will show that as of the date
that this proposal was made that the debtor proposed to put
about one percent of the VEBA in cash, that the debtor proposed
a profit-sharing nmechanismwhich is not predicted to provide
any consideration until 2016 and in that year woul d provide
only about two-and-a-quarter mllion dollars, two-and-a-half
mllion dollars, a small anount of noney. And that the

remai nder is this unnonetized, either a claimor an equity
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st ake dependi ng on which proposal you | ook at. And fanmously,
Your Honor, and you' ve heard from many parties, that everybody
Is worried that it's either too big or too small. It's smaller
than a fly or it's bigger than a breadbox. W don't actually
know. And | submt to you that in the prior cases where courts
have all owed VEBAs to be used as an alternative paynent form
they have insisted on a showng that there is sufficient cash
in the VEBA to bridge the gap so that retirees will actually
have coverage and then sone additional consideration, whether
equity or a claim that allows the VEBA to provide the benefits
over a longer term W do not believe the evidence will show
that the debtors' proposal neets that standard.

The next issue, Your Honor, is the provision of
information. | do agree that there has been a haystack of
i nformation provided. The question is whether there were any
needl es in the haystack that the union could find. A key
di spute between the parties will be over the dynam c nodel or
whether it is in fact a dynamc nodel with reference to the
Mesaba deci sion where the court said that a dynam c nodel is
required. | think, however, Your Honor, apropos of the |ast
subj ect we were discussing about the VEBA, alnost all parties
agree that insufficient information has been provided to val ue
exactly what is being put into the VEBA. |f there were
sufficient information, the various parties who are objecting

to it would nmuch nore crystallized objections to what it is
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rat her than the unani nous opinion that we can't tell.

Wth respect to the good and bad faith, and here |
want to di scuss sone things going on in the nost recent
negoti ations, M. Mskow tz was appall ed and naybe even
of fended at how unprepared the union was |ast week to discuss
the | atest proposal. Wen we knew that the debtor was making a
new proposal, we asked within days of the fifth proposal, for
key informati on about the proposal. And we were told by the
conpany that they wouldn't have that ready until the Wednesday
meeting on April 25th. | don't want to throw stones too hard
at the conpany over this, things are happening on a very

conpressed time schedule. However, when we got to the neeting,

the conmpany still didn't have the information. And so, yes, we
asked what -- M. Mskowitz didn't say stupid -- questions, as
we neant -- | nean, we asked questions that people would ask

when they hadn't been provided the fundanmental information
about the proposal. And a |ot of those questions were of the
reassurance kind: Did you nmean this? D d you nean that?

They said then that their advisors would provide the
i nformation on the next day. On the next day, some of the
i nformation was provi ded and some was not. And this has been
the story of these negotiations since |ast Novenber. It is the
reason why, | believe, the Frontier court said we shoul dn't
eval uate proposals in this context. The court's supposed to

have that fixed evidentiary record that it could weigh and
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bal ance as to whether the debtor has nmet its burden of proof on
I ssues |ike necessity and fairness and so on.

But during that period that we are di scussing,
starting | ast Novenber, the debtor barely budged on its offer
for months. Nearly all of the progress has been nade just in
the last three weeks. During that period of tine, the debtors
didn't give us the dynam c nodel. That made our assunptions
virtually inmmune fromtesting by the union. So that we could
propose alternative scenarios or understand what the
sensitivity is of the nodel to a specific change. Throughout
the period, and still to today, the debtor insists on this
| evel i ng strategy of making uni on enpl oyees no better off than
non- uni on enpl oyees w thout restoring to themthe deferred
wages for decades that they put aside, the prom se of health
care. | think -- you know, M. Hatfield told me in his
deposition that all of the things being equal, he'd rather have
a non-uni on conpany. That's his belief, | mean, but it's not
his choice. Federal |aw gives our enpl oyees the right to be
uni oni zed.

The debtors insist of putting on the retirees extreme
risk, and I think there's an irony here. Retirees are asked to
take the risk of nonetizing this unknown claim bankers are
being told you'll lend into an operation with certainty, free
of risk. | don't know that that's a choice that 1114 all ows.

The entrepreneurs, people who take risk for a living, are being
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told that they should get certainty. Retirees, people on fixed
I ncones who worked and earned their daily bread in the sweat of
their brow, are being told they should take entrepreneurial
risk.

The debtors refuse to reconsider the bonuses. That
sixty-two mllion dollars, by the way, in the business plan
includes in it the seven mllion dollars that's pending before
the Court for decision now, and obviously it includes a |ot
nore. But this is, again, not a question about the quality of
sacrifice or necessity. |It's about who's sacrifices ought to
pay for whose enollience. And the debtors have net us at the
union with a wall whenever we make a suggestion, defended their
non- uni on operations against every criticism It made every
excuse. But they vigorously prosecuted agai nst every benefit
t hat uni on workers have.

I will leave it to you to decide whether that is a
pi cture of good faith.

The uni on has provi ded counterproposals to the debtor
and we have endeavored to provide the debtor what it needs to
get out of Chapter 11. Despite the charges of foot-dragging,
we' ve made counterproposals that are serious. This is the
first tine ever that this union has proposed to an enpl oyer
that has previously prom sed the guarantee of lifetinme health
care that we would take sonmething other than that. That was a

huge nove, a huge concession, by this union
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I want to turn -- Your Honor, | apologize for going on
at such length -- but | want to turn now to the bal anci ng of
the equities which is the last factor. | want to address

factors one and three and the bal ancing of the equities
together. These are the |ikelihood and consequences of
liquidation, if rejection is not permtted, and the |ikelihood
and consequences of a strike if the bargaining agreenment is
voided. | wanted to nmention the strike, as Your Honor, as M.
Huebner said | never mss an opportunity to nention the word
strike and I was fearing | was going to run out of tine before
| got the chance to do it.

But | think, Your Honor, we should ask oursel ves has
there ever been evidence that Patriot's future had certainty.
In 2007? 1n 2008? 2010? The early stages of this bankruptcy?
Where has this nythical certainty existed? |'manxious to hear
that fromthe debtors. The consequences of a liquidation are
virtually unknown. The debtor has not provided a |iquidation
anal ysis to anyone in this case that |I'maware of. The
| 'i keli hood of Iiquidation is unknown and that is because it
depends on first the renegotiation of the covenants with the
banks and secondly, whether the debtor reaches a deal with the
uni on regardl ess of the outcone of these proceedings.

The argunent based on uncertainty, | think is not
going to be supported by anything tangible, anything that the

Court can get out of the nouth of a witness. The consequences
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of a strike, | think, are probably known. The likelihood of a
strike, | think, is probably high. | think that the debtor is
aware of that. | think that the evidence wll show that the

CEO testified he has no contingency plan for that eventuality.

If we | ook at two other of the factors in the
bal anci ng of the equities, the likely reduction in the val ue of
creditors' clains if the bargaining agreenent remains in force,
and the possibility and likely effect of any enpl oyee clai ns
for breach of contract if rejection is approved; those are
factors two and four. The value of creditors' clains if the
bar gai ni ng agreenent remains in force, | think, is an unknown
question. W know that it won't include a nassive w thdrawal
liability claimand we know it won't include this nmassive OPEB
claim the retiree healthcare claim except by virtue of a
consensual agreenent on how to fund the VEBA. Leaving the
agreenent in effect, though, will not dilute creditors;
rejecting the agreenment will dilute the creditors' clains
hugel y because of the billion-dollar withdrawal liability claim
and then obviously the effect of the very large healthcare
claim

I think lost in the discussion of the pension by M.
Moskowitz is that pensions aren't nerely liabilities. They're
al so benefits. If the pension is elimnated, current enployees
who get pensions nmay not be -- current retirees, rather, who

get pensions may not be affected. But current enpl oyees who
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are earning pensions certainly wll be affected because they
wll, when they retire at sonetime in the future, no | onger
have that 582 dollars a nonth which pays their rent and buys
their groceries and maybe goes to VEBA prem um

And then the last equity, Your Honor, is the cost-
spreading abilities of the various parties, taking into account
t he nunber of enpl oyees covered by the bargai ning agreenent and
how vari ous enpl oyee wages and benefits conpare to those of
others in the industry. | think it goes w thout saying that
retirees actually don't have cost-spreading abilities given the
fact that they're retired and no | onger have an inconme. The
evi dence on union wages in the industry versus productivity, |
think, will be very interesting to the Court. Even by the
debtors' own reckoning, we are fifty-seven percent of the
mners and fifty-nine percent of the production. | asked the
CEO in his deposition what percentage of the EBI TDA conmes from
union mners and he did not know -- which was sonmething of a
surprising answer, that the CEO did not know the answer to that
question. And perhaps he will knowit in a day; | don't know.

But the debtors' expert on coal pricing calcul ated
that the differential between union and non-uni on workers
i ncluding the cost of the retiree benefit -- including that
cost -- anpunts to about $2.75 a ton which comes out to be
roughly 36 million dollars per year over the period we're

tal king about. The debtor is seeking 150 million dollars per
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year in concessions.

| want to end, Your Honor, with sonething that you
probably read as a | aw student in Prosser's Handbook of the Law
of Torts. It's a fanous quote from Ll oyd George, the British
Prime Mnister who was from Wales, a great mning region in the
world. He said, "The cost of the product nust bear the bl ood
of the working man." | think in this case, Your Honor, the
cost of the coal has got to bear the blood of the mner.

Thank you, Your Honor.

THE COURT: Thank you

(Pause)

THE COURT: You may proceed.

MR GOODCHI LD: May it please the Court; good
afternoon, Your Honor. M name is John Goodchild. I'mwth
the law firmof Mrgan Lewis and, along with nmy co-counsel from
Mooney, Green and fromthe Dowd Bennet firm | represent the
UMM Heal th and Retirenment Funds.

There's been some confusion about who the funds are.

It m ght make sense to clear some of that up. Two of the funds
are parties to these proceeding by intervention. There are
seven funds altogether; two are parties. There's a third fund
that has filed a joinder to the objections filed by the other
two. And in accordance with Your Honor's rulings fromApril 2,
this opening statement is on behalf of the two intervening

parties; those are the 1974 Pension Plan and the 1993 Benefit
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Pl an.

['1'l talk about the 1974 Pension Plan first. First of
all, it's not the 1974 Benefit Plan; it's the 1974 Pension
Plan. The distinction is inportant because pension plans
provide income for retirees and benefit plans provide
heal thcare. W're here on behalf of the 1974 Pension Pl an and
I n support of the 1974 Pension Plan's objection, we've
submtted the declaration of Dale Stover. He's the director of
finance of the UMM Health and Retirenent Funds. M. Stover's
here in the courtroom He'll be here all week and he is
prepared to testify if called as a witness. And al though Your
Honor ruled on April 2 that the funds could call up to two
W tnesses live, our current plan is to present M. Stover's
declaration as his direct testinmony because his declaration
contains specific facts and figures related to the nunbers of
beneficiaries and precise dollars involved here. And all of
which, we think, is best stated in precise witten form

W also intend to nove for the adm ssion of the
exhibits attached to M. Stover's declaration. W don't think
there are any objections to those. The debtors have stated
they intend to cross-examine M. Stover here in the courtroom
and we will examine himon redirect, if appropriate.

Now turning to the 1974 Pension Plan itself; it's an
ERI SA nulti-enpl oyer plan. What that nmeans is that although

its establishnment was pursuant to an agreenent, a collective
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bar gai ni ng agreenent, it is governed in many respects by the
strictures of a federal statute. There are precise ways in
whi ch the pension plan nust be adm nistered. There are precise
ways in which the pension plan nust behave if an enpl oyer
W thdraws either in full or in part. And the fornulae for that
Is set forth within ERI SA

The 1974 Plan is the successor plan to the UMM 1950
Pension Plan. The 1950 Pension Pl an was established as a
direct result of the federal government's intervention in the
bitter strike in the late 1940's. That was ended by the
historic Krug Lew s agreenment of 1946. And that agreenent
establ i shed the systemof health and retirement benefits for
uni oni zed coal mners in this country. The 1974 Plan carries
on that history. It is inmportant, as M. Perillo said, to keep
in mnd that the systemof benefits, both pension and health,
for unionized coal mners has been sonething that the federa
government has been involved in nunmerous tines and is subject
to a lengthy history which has invol ved both peaceful
negoti ati ons and some conflict.

In any event, returning to the 1974 Pension Plan, the
1974 Pensi on Pl an nakes payments to about 93,000 peopl e.
You' ve hear sonme nunbers of people already, Your Honor. Today
you' ve heard 4,000 enpl oyees, 3,100 beneficiaries when we were
tal ki ng about the Peabody issue. Wll, the 1974 Pension Pl an,

we' re tal king about 93,000 people. Al of those people are

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPBE&¥? ,2£¥ al .; PATRI OT v. PEABODY

retired coal mners or a surviving spouse of coal mners.

These people's pensions are vital to their survival; there's no
di spute over that. M. Perillo gave you a figure of 580-sone
dollars as an average pension nonthly. That's true. \Wat M.
Perillo did not tell you is that the majority of the 93,000
people in the 1974 Pension Plan receive |less than 500 dollars a
nmont h.

Patriot is obligated to nake contributions to the 1974
Pension Plan for two reasons. You've heard them di scussed and
alluded to. First, it's obligated to do so because that's what
the coll ective bargai ning agreenent says. The current
col l ective bargaining agreenent is the 2011 contract. The 2011
contract runs until the end of 2016. That date is inportant
because when we tal k about the pension plan, what's really at
i ssue is what happens after 2016 and not what's going to happen
in the next three-and-a-half years.

The second reason the debtors are obligated to
contribute to the 1974 Pension Plan is because since 1978,
every single trust docunent for the 1974 Pension Plan has
cont ai ned sonething called an Evergreen clause. And the
Evergreen clause says that if at any time you are a
contributing enployer to the pension plan, you are required to
continue to contribute at the levels set in the current
contract. Patriot is the second |argest contributor to the

1974 Pension Plan. |Its contributions are about twenty mllion
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dollars a year, you' ve heard that. That's seventeen percent of
the total annual contributions made by enpl oyers to the pension
plan. There is only one enpl oyer who contributes nore.

Patriot's contributions, however, are projected to
decline over tine. This is another inportant fact. They're
projected to decline over tinme as the nunber of Patriot's union
hours decrease. You see, pension contributions are a function
of the rate-per-hour nultiplied by the nunber of hours worked
by uni oni zed coal mners. And as Patriot changes it workforce,
Its pension contributions will decline. And |ooking at the
nunbers that even the debtor proposes, the contributions to the
"74 Pension Plan are projected to go down.

The | evel of pension contribution rates, currently
$5.50 an hour, is relatively certain between now and the end of
2016. | say "relatively" and not "absolutely" because there is
a federal statute that requires nodest increases in that rate.
The maxi numthat rate can be, between now and the end of 2016,
is $6.05 an hour. Even at that rate, we are still talking
about roughly twenty mllion dollars a year for Patriot for the
life of this contract.

The obligations to the 1974 Pension Plan are joint and
several anong all of the debtors. Five of the operating
debtors are direct signatories to the collective bargaining
agreenent and they must make contributions. But under ERI SA

all of the other debtors are obligated as well because ERI SA
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I nposes joint and several liability on all nmenbers of a
signatory enployer's controlled group. So the issue that we've
been tal ki ng about at different points during the day and | ast
week about obligated debtors and nonobligated debtors, that

I ssue's not present when we're tal king about pension. It is an
every-debtor issue.

Now, let's |ook at what the debtors are saying. The
debtors are requesting that the Court permt themto termnate
the current contract. And they say that wll have the effect
of termnating the obligation to contribute to the 1974 Pension
Plan. Now, if that happens, every single debtor wll face a
wi thdrawal liability claim and you ve heard nunbers thrown
around. The anount cal cul ated pursuant to an approved
nmet hodol ogy, litigation-tested, is about a billion dollars
agai nst every single debtor. Now, as debtors' counsel
i ndi cated, there is a dispute about whether the debtors could
have the option to make install ment paynents on their
wthdrawal liability. And it's true; there is a dispute. But
what is not disputed is that the smallest nunber of dollars for
that annual installnment paynment, the smallest nunber of dollars
if the debtors prevailed on every single issue, would be
twenty-five mllion dollars.

Put differently, even if the debtors obtained the
relief they are seeking and withdrew fromthe pension plan and

then litigated and then prevail ed, they woul d have a twenty-
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five-mllion-dollar obligation every single year, joint and
several, every debtor in perpetuity. And that is because the
twenty-five-mllion-dollar installments, undisputedy, wll
never touch the principal of the withdrawal liability.

Now, with that as a backdrop, the relief the debtors
are asking for regarding the pension plan sinply does not nake
any sense. The debtors will spend | ess on pension
contributions between now and the end of 2016 if they just
continue to contribute to the 1974 Pension Plan, just |ike the
rest of the industry. The difference is about five mllion
dollars a year; the twenty-mllion-dollar figure Your Honor has
heard now many tines and the twenty-five-mllion-dollar figure
that would be the debtors' absolute best case in a wthdrawal.

So why are the debtors asking the Court to allow them
to termnate the collective bargaining agreement as it rel ates
to the pension? Well, it's because they say that contribution
rates, pension contribution rates, will skyrocket. Let's be
cl ear about when we're tal king about skyrocketing. That's
2017, Your Honor; three-and-a-half years fromnow in a contract
that has not been negotiated yet. It is inpossible to say what
contribution rates in the 2017 contract will be. It's
I npossi bl e even to say that there will be a 2017 contract.

It's inpossible to say that even if there is a 2017 contract,
it wll have a precise provision related to contributions to

the 1974 Pension Plan as opposed to some ot her way of dealing
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W th post-retirement incone.

And one significant reason why that's true i s because
the rate depends upon a great nunber of variables. One of the
bi ggest of the variables is the performance of the assets of
the pension plan. Those are investnments in the market, Your
Honor. To give an exanple of how significant that one variable
Is, if you were to go back to the end of 2006, six-and-a-half
years ago, the 1974 Pension Plan was nearly fully funded and no
contributions were due. No participating enployers had to nmake
a contribution on an ongoing basis. O course, what happened
in the last six-and-a-half years was unanticipated at the tine,
Decenber 31st, 2006, but well-known to us all today in
hindsi ght. You had a coll apse of the financial markets. The
asset performance of the 1974 Pension Plan declined. That has
resulted in a funding deficiency. And that funding deficiency
nmeans that there has to be an ongoi ng pension contribution for
empl oyers |ike Patriot.

Asset performance isn't really the only thing, though,
that makes knowi ng the 2017 rate an inpossibility. Another
reason is that pension rates negotiated as part of all of the
different issues on the table between the two bargaining
parties in the collective bargaining agreement process. Now,
the union is on one side and the trade association is on the
other. That's the Bitum nous Coal Operators' Association

Those two parties, as you m ght expect, go through a host of
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different issues that they're working on. Pensions is just one
of them The resolution of the pension issues depends upon the
resolution of all of the other issues.

Could it be said with certainty that pension rates
wll certainly rise? No. Can it be said that pension rates
wi | | change, contribution rates will change? No. Can it be
said that pension rates will be one topic for bargaining? No,
although | think that's probably a pretty good guess. One |ast
reason why pension rates -- I'mgoing to be careful to say
rates rather than total contributions but one reason why rates
t hensel ves are not predictable for 2017 and beyond is that
pensi ons, especially pensions |ike the 1974 Pension Plan have
been the subject of legislative activity.

And Your Honor's probably aware of the Pension
Protection Act and that's the federal statute that requires the
modest increases from5.50 dollars an hour to $6.05 dollars an
hour. But the Pension Protection Act is going to sunset before
the expiration of the current collective bargaining agreenent
and we have no idea what, if anything, will take its place.

And in addition to the Pension Protection Act, there
are other legislative initiatives, some of themvery specific
W th respect to industries |ike coal that woul d have the effect
of reducing the funding deficiency that |eads sone to specul ate
that pension contribution rates are going to go up.

Now | nention speculation and | -- here | have to
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pause and refer to the docunent naned the Funding | nprovenent

Plan. Now that is the docunent that the debtors referred to in

their opening statenent. The 1974 Pension Plan |ike many other
institutional investors experienced a big loss in the recent

financial crisis and as | nmentioned, if you were to roll the

cl ock back to before that crisis, the 1974 Plan was essentially

fully funded. After the crisis, the funding |level is now

stated at about seventy-two percent. And the Pension
Protection Act has a trigger init. The trigger essentially

says that if funding falls bel ow eighty percent, the Fund is
required to do a nunber of things but one of the things that
it"s required to do is prepare a docunment every single year in
which it lays out a scenario in which pension rates would be
increased in order to close the gap between its current funding
| evel and the eighty percent trigger level. And so, the 1974
Plan did one last year and it's in the process of doing another
one as we speak.

That docunent presented two different hypothetical
scenarios in which if things stayed as they are and if there
were no changes, and if the change in pension contribution
rates were the only way for the 1974 plan to restore to eighty
percent of funding, rates would have to go up and there are
stated rates and those rates are the basis of what the debtor
I s saying.
we believe the evidence will show that

Your Honor,
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that is a far cry fromsaying the contribution rates will rise
at all, let alone to sone predictable rate that could formthe
basis of relief under Section 1113.

Now so far |'ve been tal king about contribution rates
and | said I'd be careful about that. The focus here is on the
amount that Patriot wll have to pay and not just the rate. As
| said, there is no way to predict how many hours Patriot's
uni oni zed workforce will actually work in 2017 and beyond.
We're here this week as part of a shift in Patriot's | abor
force. There is an attenpt going on; that attenpt is to change
the conposition of |abor within this debtor.

Vel l, the degree of success of that attenpt is going
to drive how nmany unioni zed hours Patriot has in the future.
The nunber of hours has a direct inpact on how many dol | ars of
contributions Patriot will owe to the 1974 Pl an; specul ation on
top of specul ation, Your Honor and the evidence will showit is
not hi ng nmore than that.

Even nore inportant than the truisns that it's
i npossi ble to say what the contribution rate will be in 2017,
and it's inpossible to know how many hours Patriot will have in
2017, there's this; we don't have any infornmation about
Patriot's projected financial performance in 2017 and beyond.
The projections that formthe basis of the debtor's notion go

t hrough 2016. W don't know, and the record will not show,

that Patriot indubiously will have any necessity at all related
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to pensions when the time cones, when the hypothetica
skyrocketing rates m ght possibly cone into effect.

Put differently, how can anyone know what m ght be
necessary for Patriot regardi ng pension contributions when we
don't even have a projection of cash flow and financi al
performance for even the first of the years in that new
contract.

So, Your Honor, we believe the evidence wll show that
W t hdrawi ng fromthe 1974 Pension Plan is not necessary. It's
not even advi sable, Your Honor, but it certainly isn't
necessary.

W believe the evidence will show that for the entire
period of the projections submtted by the debtors, which in

our view, is the debtors' foreseeable future, the debtors are
better off staying in the Pension Plan and participating just
like the rest of the industry.

Now after | talk about the 1993 Benefit Plan, | wll
tal k about the status of negotiations but it is worth pausing
right here to say we do not apologize for telling the debtors
repeatedly that it is not a good idea for themto withdraw from
the 1974 Pension Plan because they are financially much better
off staying in and if that ampbunts to a no, | won't even try to

do a Margaret Thatcher but if that amounts to a no, good; then

it's a no.

So let's tal k about the 1993 Benefit Plan. W tal ked
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about pensions. Let's talk about health benefits. The 1993
Benefit Plan is a nulti-enployer healthcare trust. It also is
governed in many respects by ERISA. The 1974 plan has 93, 000
beneficiaries. The 1993 plan has 11,000 beneficiaries. Wo
are these people; because that's inportant. The 11,000 people
are retired coal mners, their spouses and their dependents.
But that's not what makes this popul ation special. Wat nakes
this popul ation special is that for every single one of those
beneficiaries, the conpany that |ast enployed the mner is no
| onger in business. These are what the industry refers to as
orphans and there's been sone talk already in the opening
statenents about how Peabody wants to take care of its people,
Patriot wants to take care of its people. There's a discussion
about how in the collective bargaining agreenent, there's the
articulation of the lifetime prom se of healthcare. That

prom se has been part of the contracts for years; decades.

But the people in the 1993 Benefit Plan have al ready
had happen to themthe very thing that Patriot is saying wll
be the doonsday scenario to its own people. These people have
al ready suffered the very thing Patriot says it wants to avoid.
That does not make them the sane as ot her popul ations. That
makes t hem special, Your Honor.

A coupl e of other things about the popul ation; one of
themis the 1993 Pl an provides benefits to these people and for

many of them we believe a magjority of them it's their only
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source of healthcare. The majority of these people are not
eligible for Medicare.

And one last thing; the 1993 Benefit Plan is what's
known as a defined contribution plan and that isn't
juxtaposition to a defined benefit plan. Defined benefit plans
provide a given |level of benefits to people and they have to go
out and find the funding that's necessary to provi de those
benefits. But that's not what the 1993 benefit trust is. The
1993 plan is a defined contribution plan and what that neans is
it provides a |level of benefits that is defined by and limted
by the amount of noney it brings in. And what that neans in
this case is that if Patriot stops contributing, the orphans in
that plan will see a direct reduction in their benefits.

Now | et's tal k about the contributions thenselves.
The debtors are like the rest of the industry and they nake
about a 1.10 dollar per hour contribution to the 1993 Pl an; the
anount on an annual basis: 3.7 mllion dollars. | would Iike
to pause over that number. You have heard nunbers measured in
the billions today. You have heard a desire for savings from
the debtors of 150 mllion dollars. You have heard VEBA cl ai ns
and heal thcare clains that are hundreds of tines the number
that represents the annual contribution for the 1993 Benefit
Pl an.

But two other elenents of context on that nunber are

very inportant; one is --
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THE COURT: Just a second, M. Goodchild. |'msorry.
Sonebody is on that phone that's not nuted. W could hear you
typing. Please nmute your phone. Al right, M. Goodchild, you
may conti nue.

MR GOODCHI LD: Thank you, Your Honor.

THE COURT: | apol ogize again for the --

MR GOODCHI LD:  No apol ogi ze necessary. Thank you,
Your Honor.

Two ot her areas of context on that 3.7 mllion dollar
nunber and they're inportant: (1) On the pension side, the
Funds have been trying to help Patriot save the five mllion
dol lars between its best case scenario and withdrawal and what
it"s going to pay if it stays in the plan. That five mllion
dollars is bigger than the entire annual contribution it has to
make to the 1993 Benefit Plan. W' re tal king about an
incredi bly small nunber relative to the inportance of that
beneficiary cl ass.

Last point of context: 3.7 mllion dollars is about
hal f of what Patriot has asked this Court to approve in
managenent bonuses. Six weeks ago there was litigation over
managenent bonus plans. Your Honor had an evidentiary hearing
on that. That issue was before Your Honor and the inportant
point is we're tal king about an annual cost of half of what the
debtors are asking for in those bonuses.

But that 3.7 million dollars is sixteen percent of the
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total income streamfor the 1993 Benefit Plan; sixteen percent.
That is a huge nunmber when we're tal king about providing
heal t hcare benefits. The |oss of that noney woul d nake a great
deal to the beneficiaries.

Your Honor, we don't think that the evidence wll
support a finding that it's necessary to cease naking
contributions to the 1993 Benefit Plan, nor do we think that
the evidence will show that doing so would be fair and
equitable. Patriot has a special responsibility to do its
share to provide healthcare for those industry orphans and it
cannot show that the burden of making such a small annua
contribution is unsustainable.

Now, Your Honor, for those reasons, we believe the
debtors will not be able to carry their burden and it is their
burden, Your Honor, to show that the rejection of the
col l ection bargaining agreenent is justified. Before I sit
down, however, | do want to tal k about what's happened in the
| ast week, two weeks. The notion of the participation of the
Funds was sonething that the debtors resisted quite vigorously.
Back when negoti ations began between the debtors and the union,
back in Novenber of |ast year, the Funds wote -- | personally
wote to the debtors informng themthat we desired to
participate in the negotiations and that we wanted to have
information and we were ready to sign whatever agreenent they

wanted in order to permt that.
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And al though the debtors permtted us to sign a
confidentiality agreenents, they refused to involve us at al
in the negotiations with the union. Now | appreciate the |ega
position that drives the debtors to say that. The debtors are
entitled to take whatever |legal position they're entitled --
that they think they're entitled to take. That having been
said, Your Honor, it comes will ill-grace to criticize a party
for not speaking up when the debtors have barred their
participation.

Moving forward, it took a notion to this Court after
the debtors wote a letter preenptively seeking to bar the
participation of the Funds. It took a formal notion for
intervention, so that | could be standing here before you, Your
Honor. The Funds have had to litigate in order just to be
heard in this and that litigation was recent. Now we're
tal ki ng about an order issued on April the 2nd and up until
that time, there had been zero comunicati on of any substance
bet ween the debtors and the Funds related to the very proposals
that the debtors are talking about. The first time there was
any sort of substantive discussion between the debtors and the
Funds was April the 1st.

Now si nce then, and | again nmake no apol ogy for this,
we have attenpted to show the debtors that there is no good
reason why the debtors need to stop contributing to the 1993

Benefit Plan and the 1974 Pension Trust. W continue to
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believe that. W have been providing information, in sone
cases | would characterize it as tutoring, related to the
obligations here because it is a conplicated subject matter
area and it is difficult to understand the differences anong
the different benefit plans and the Pension Trust. W have
done that. | personally have done that.

Wien the | atest rounds of proposals canme out, this
appears to be where the debtors are unhappy w th the Funds'
behavior, | think the debtors have characterized it as the
debtors bent over backwards. Your Honor, | don't think it's
bendi ng over backwards to acknow edge that it nakes nore sense
econom cally for the debtors to stay in the Plan. The debtors
tal ked about conference calls. [It's true. There have been
conference calls and it takes two to have a conference call
W' ve been participating in those; that has been going on.

And then last, noving to the |latest proposal in what's
happened over this past weekend. The debtors continue to | ook
at the Funds as an entity that by thensel ves can agree to
concessions. And, Your Honor, our position on that is in
accordance with the law. The Funds are not independently in a
position to grant concessions. The Funds work together with
the two bargaining parties that created these obligations in
the first place.

So when the debtors' counsel conplains that the Funds

woul d not make this sinple promise, | think those were his
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words, the answer is that the Funds sinply cannot make their
sinple promse -- that sinple promse by thenselves. The
negotiation related to the Funds is part of the overal
negoti ation and you' ve heard chapter and verse about the back
and forth of that overall negotiation. W are glad to be a
partici pant and we have always wanted to be a participant in
that overall negotiation. And | don't believe that the history
of the negotiations or the behavior of the Funds supports any
kind of finding that the Funds have been anything but hel pful
in this process.

Now, Your Honor, |'ve covered what | needed to cover
and unl ess the Court has questions --

THE COURT: No, | don't have any questions at this

tine.

MR, GOODCHI LD: Thank you, Your Honor. | appreciate
your tinme.

THE COURT: Al right. Thank you.

MR. HUEBNER: Your Honor, may | be heard for one
nmonent ?

THE COURT: Yes, M. Huebner

MR. HUEBNER  Good afternoon, Your Honor. For the
record, | am Marshall Huebner of Davis, Polk & Wardwell on

behal f of the debtors. Your Honor, taking M. Perillo's cue to
think iteratively as we're proceedi ng al ong about possible

procedural rulings, | think there's actually sonething that
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probably needs to be reconsidered with respect to the next four
days and | say this tentatively and respectfully. | wll
certainly be accused of ill-grace but |I think it's appropriate.

On April 2nd, Your Honor, at the tinme that you entered
your ruling allow ng the Funds essentially to nake this two
agai nst one, our proposal at the time, in fact, proposed to
W thdraw fromthe '74 Plan and the gravitas behind their
request was, we mght be a billion dollar clainmant.
lronically, the first ninety percent of the |ongest opening
argument, longer than either of the two parties to 1113, that
you just heard, was entirely prem sed on the pre-April 2nd
proposal, that's not only one proposal-old but two proposal s-
ol d.

Since then, we have said and M. Mskow tz coul dn't
have been nore clearer, we're not withdrawing. Al we need is
for sonmebody to put to paper the two things they have told us
up and down in blood, sworn, for-real, trust us, it will never
happen, that pre-2016, they won't open the contract, the
Nati onal Coal Contract, to raise the prem uns before 2017 and
that after 2017, this extraordinary set of increases that M.
Goodchi I d just eloquently explained will alnost surely never
happen because it's such a conplicated, nulti-faceted thing
that the industry can't afford that we don't really need to be
worried about it.

So what we're asking for with respect to the '74 Plan
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right now is teeny-weeny-weeny, which is just for sonebody to
commt to us what they've told us will be the case, essentially
I nsurance policies that we wll never need.

But then there's the second thing he said near the
end; Your Honor, please don't be mad at nme and don't let the
debtors be mad at nme because it turns out legally, | have no
ability to negotiate or concede anything. The Funds, by |aw,
can't. It's the two other parties.

Vel |, Your Honor, if he can't concede and he can't
negoti ate, and he can't reach a deal, then what is he doing at
t he podi um except to be a free second shot for sonmeone el se?
You know, you heard M. Mskowitz tell you only one of the
three plans have the Evergreen clause. That in or out of
court, we and the union could agree tonorrow -- and the union
could agree with any coal conpany, you don't have to contribute
to the '93 Plan anynore or to the bonus plan; right? Those are
just optional things that we can either agree to or not -- or
agree not to do. Just like the other coal conpanies, just |ike
any other item He has no special rights of any Kkind.

If we agreed the day before bankruptcy with the UMM,
you know, we'd rather pay an extra dollar an hour to current
wor kers than contribute to the '93 Plan or the Bonus Plan, they
know t hey woul d have nothing to say. They have no right to be
at this podiumand the fact that he gave the | ongest of the

three openings is a harbinger of terrible things to cone for
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t he next four days.

He spent an hour talking to you about a proposa
that's on the ash heap of history because we did what we're
supposed to by statute. W listened. W learned. W're
flexible. W amend. W change. W hereby further for the
gazillionth time in the last two weeks say, we will stay in the
"74 Plan, as long as the UMMA wi |l tell us, that between now
and 2016 they will not open the National Contract to raise the
prem unms which everyone has said they' re not going to do. So,
just say it in a way that's binding and we can get exit
financing and survive. And we will not wthdraw fromthe plan
after 1/1/17 unless the prem uns exceed the wthdrawal ERI SA
i nstal | ment.

Now hi s nunbers are right too and they' re so inportant
to understand. Let's pop themfor everybody. By the end of
2016, it is projected that our annual contributions staying in
the plan are only about seventeen mllion dollars, whereas our
wi t hdrawal ERI SA paynents are about twenty-five mllion
dollars. That's an alnost fifty percent increase in the
prem uns that woul d have to happen for us to withdraw
Everyone says it's never going to happen. You guys are fencing
at windmlls.

So all we say is we need sonething to take the
financing market that gives credibility to the fact that your

own funding inprovenent plan is not going to be the real world,
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that it won't happen. So to be clear, Your Honor, | rise
procedural | y because |I'mvery concerned that sonmeone who | view
never having had skin in the game, and to be clear, so that we
under st and how anomal ous this is and how i ncredi bly generous
Your Honor has been -- ['ve been in lots of 1113s, a bunch of
them contenpl ated withdrawal s from mul ti-enpl oyer plans. |
have never seen a multi-enployer plan be given any air tineg,
| et alone -- and not only co-equal but nore than equal. And I
just -- I'mvery concerned, especially because the first al nost
hour was about a proposal that's |ong gone and he knows it
because he discussed it for the last ten mnutes, to then close
with the zinger of, and please don't be nmad, | have nothing to
give; if he can't be a counterparty and he can't negotiate and
he can't facilitate 1113, he could only tutor us and | ecture
us, then he shouldn't be at the podiumfor the next four days.

THE COURT: Al right. Thank you. Let nme take a
brief recess. Gve ne about ten mnutes. We'Ill be in
temporary recess.

(Recess from4:08 p.m until 4:36 p.m)

THE CLERK: Al rise. Your Honor, we are back on the
record.

THE COURT: Al right. Thank you. Please be seated
please. Al right. | have considered the debtors' ora
request to limt the participation of the Fund and | am goi ng

to grant that request. The witten objection that the Funds
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filed doesn't address the issues that were raised in the
openi ng statenent that was presented here today and the notion
to intervene only discussed those issues generally.

The motion to intervene discussed the Funds
responsibility to collect wwthdrawal liabilities and it also
di scussed that the VEBA was to be adm nistered by the Fund and
that could be significant risk and responsibility to the Funds.
However, those issues were not addressed in the opening
statenment today.

Li kew se though, certainly M. Stover's declaration
exhibits can be offered into evidence and if there aren't any
objections or if objections are overruled, | would allow that
to be presented -- himto be presented as a witness for the
debtors to cross-exam nation -- for cross-exam nation and then
| would allow M. Perillo to conduct any direct. Al right.
(Stover declaration was hereby received into evidence, as of
this date.)

Li kewi se, M. Perillo, you also raised the issue of
whi ch proposal we're considering. | wll consider the |ast
proposal that was nade prior to the commencenent of the hearing
and | believe that's appropriate with what the Code says but |
also, in part, I'Il certainly consider all of the proposals
that have been nade to ensure that each proposal that was made
was better than the | ast one.

All right. M. Mskowtz or M. Huebner, are there
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any ot her procedural requests?

MR MOSKOW TZ: No, Your Honor. Thank you.

THE COURT: Al right. M. Goodchild, was there
sonmet hing el se that you had briefly?

MR GOODCHI LD:  Yes, Your Honor. | understand your
ruling except for one thing. | understand the Court to rule
just now that the proposal under consideration is the |ast
prior to the commencenent of the hearing. D'd Your Honor nean
to rule that the proposal that is being considered with respect
tothe relief requested is that or was Your Honor's ruling that
for purposes of determning good faith, it is only the |ast
proposal prior to the conmencenent of the hearing?

THE COURT: Well, | think that | am considering the
| ast one as | indicated prior to the hearing that woul d be
consi dered today because that's the |ast proposal that was out
there. | will ook at all of them | guess as | look at all of
the factors but | don't think I'mlimting it to which factors
I'mconsidering. That's the |ast proposal that was out there.
| think that is the nost efficient way to proceed. That's the
| ast offer that was made and | think that's what the Code calls
for, that proposals can be made up until that date. It
certainly calls for that.

And the debtors made a proposal and they were kind
enough to |ikew se wait nmore than fourteen to twenty-one days

for us to hear it, so | don't think we should have made them go
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back and wi thdraw that proposal and nake a new one. | think
that's the last proposal that's out there. So that's what |
wi || be considering as far as all of the factors that are out
t here.

MR GOODCHI LD: Ckay. | think | understand that. If
you could indulge ne for just a little bit nore tine here. The
confusion that | have right nowis over whether the debtors are
requesting as relief to withdraw fromthe 1974 Pension Pl an.
And, Your Honor, | understand that M. Huebner just got up and
said that they don't want to w thdraw but perhaps lost in
everything that M. Huebner was saying was that little tiny bit
in there in which he said we just want that one thing that we
can go out to the financing market with. The one thing is the
agreenent that Patriot would have the right to withdraw | ater

fromthe Fund and the 1974 Pension Pl an.

THE COURT: | don't think that's what he said he
wanted. | think he said what he wants is to know that the --
and M. Huebner, | don't want to put words in your nouth, |

think what you said is you wanted to know t hat the
contributions weren't going to go up before 2017.

MR. HUEBNER Let ne --

THE COURT: That there wasn't going to be a new
negoti ati on.

MR. GOODCHI LD:  Your Honor, then you and |I heard

sonmething different, so | would yield.
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MR. HUEBNER  Sure, Your Honor. |'msorry. Let ne
explain for a second. | think the answer is sort of everybody
Is kind of right. W have received very strong assurances that
It is extraordinarily unlikely that they will go up after 2017.
| think you heard M. Goodchild, frankly, say related things
during his presentation that it's a very conplex, nulti, et
cetera, et cetera, one can't know the |ike.

What our proposal is is that we be permtted to
w t hdraw, which but for the Evergreen clause, we could
absol utely get an agreenent with the union on. W also think
that this Court is actually free to order that as part of 1113
because nobody argues -- nobody -- that we're bound to the 1974
Plan by statute. You're not obligated to be in a multi-
enpl oyer pl an.

The only obligation is that we signed a CBA with just
the union and that CBA incorporates by reference this 1974 Pl an
and this 1974 Plan has a really weird provision that none of us
have ever seen before that says that only other people and not
us, can determ ne our pension contribution rate. That's the
Evergreen cl ause.

But any way you slice it, that's only because we're
bound to the CBA. 1113 is how you get changes to provisions in
CBAs that are necessary for your reorgani zation. So our
proposal is that this Court order that we be allowed to

w thdraw after 1/1/17 if the "unthinkabl e" happens, which is

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

178




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CORP %%%i{zzﬁ al.; PATRI OT v. PEABODY 179

our premuns rise so nuch -- frankly by about fifty percent
whi ch is an astonishing increase, that they would actually
exceed the ERI SA install ment plan w thdrawal .

So the answer is kind of everybody is sort of right;
the proposal is that the only thing we need is a ruling from
this Court or an agreenment that we are allowed to w thdraw
after 1/1/17 if the "unthinkabl e" happens, which everyone says
wi | | never happen and then the other little thing, just so |
don't forget it, it's not a M. Goodchild thing, but it is a
UMM thing that for the period prior to 1/1/17, everyone has
said that the current rate in the National Contract, | think it
-- sonebody said it is never in history been reopened m d-
contract. W'Ill never, ever, ever, ever happen. So we just
ask that our -- if they want to reopen it for others, that's
fine but we need certainty. So the other request which again,
| hope we would be able to get sonmeday maybe hopeful |y as part
of a global deal, that the union -- and this is a purely
bilateral issue with the union, this | don't think as nmuch an
Evergreen issue, that the union would agree not to reopen the
contract and change the pension contribution rates in a way
that applies to Patriot prior to 1/1/17.

So -- and then there's the last point, Your Honor,
which is that as M. Goodchild said at the very end of his
remarks, he has no ability to negotiate anything. So he can't

give us any concessions or relief for anything which I think
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frankly was a critical factor in whether or not -- and we are
obviously grateful and delighted at what we believe is the
propriety of Your Honor's ruling in light of the changed
circunstances, in light of the adm ssion that he's not a
counterparty because he has nothing to give, so he shoul d not
be getting extraordinary rights. He's already been given far
nore participation than probably any non-union in the history
of 1113.

MR GOODCHI LD:  Your Honor, | think | heard two things
there; the first was that the debtors are specifically asking
for this Court's authority to withdraw fromthe 1974 Pension
Pllan. Now, Your Honor, the Evergreen clause which was the
subj ect of our notion to intervene, is inplicated. M.

Huebner, | believe just said that.

A piece of litigation, a proceeding in which the end
result is a request by the debtors to withdraw fromthe 1974
Pension Plan inplicates that clause and | believe the ground on
whi ch we noved to intervene is -- renains valid today with
respect to that.

Now wi t h respect to the assurance about the union not
seeking to reopen, | agree with M. Huebner in that if M.
Huebner's asking the union to agree to sonething that obviously
that's not a Funds' issue, but | did not hear M. Huebner say
that he was expecting the Court to order that. And | think,

Your Honor, there is a very significant difference between a
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litigated outcone here and a negotiated outcone.
On the litigated outcome, the debtors are | ooking for

they are asking for, they are asking for things that inplicate
our notion to intervene on behalf of the 1974 Pension Trust, |
bel i eve that our participation is not only warranted but

per haps necessary given that there's an i ndependent obligation
t here under the Evergreen cl ause.

Wth respect to a negotiated solution, Your Honor

although it is true that the Funds don't have an independent
uni | ateral is all |1

ri ght and that was trying to say, an

I ndependent uni |l ateral bargaining position, the Funds are the
conduit through which negotiations related to pensions and
benefit levels are -- that is the way these things are
negot i at ed.

And, Your Honor, the reason why it has been a good
idea for the debtors to engage the Funds in this is because
that's how the negotiation over pensions and benefit |evels
gets done. And if M. Huebner is interested in a negoti ated
solution, it is inmportant that the Funds remain at the table.

The Funds shoul d have been at the table all along. It is

i nportant that they remain at the table.

fromthis proceeding wll

Excl udi ng t he Funds

not advance the cause of a negotiated

solution which is sonething that |
Now one | ast thing, Your

opening statenment. The debtors ha
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forty-five mnutes. Every mnute of my participation cones out
of M. Perillo' s time. There is in no way a doubl e-team ng
going on. | have one witness. | told Your Honor | was
presenting himby declaration only. Your Honor has already

i ndicated that that testinony will be received.

As a practical matter, we are tal king about the
ability for the Funds to ask a few questions after M. Perillo
on cross-exam nation of the debtors' wtnesses. W have no
questions for the union w tnesses and the ability to nmake a
closing argunent. That is all that's at stake right here. And
given that the Evergreen clause is very nuch in play on the
litigated outconme, we would respectfully request that Your
Honor reconsi der.

MR HUEBNER: Can | just help with the facts for one
second, just so the record is clear?

THE COURT: Yes.

MR. HUEBNER: Your Honor, our |ast proposal on page 6
says the UMM agrees that prior to January 1, 2017, they wll
not amend this agreement or take any other action to increase
contribution rates above 5.50 per hour work. So, just to
answer kind of the metaphysical question, | guess we're very
much hopi ng as we keep saying every time we possibly can to
reach a deal but this is our last proposal and if we don't yet
have an agreenent by the time the Court rules, then if history

is aguide, if we prevail, and | certainly do not presune that,
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but were we to prevail, courts don't nornally say the contract
Is rejected; do whatever you want. They say | found the | ast
proposal, justify the standard and that's what you shoul d

| npose.

So to answer M. Goodchild's question, | guess,
indirectly the Court would be inposing the pension el ements of
our proposal and then in ternms of just due process, let me be
very clear, so that there's no doubt about any of this. W are
delighted to negotiate with anybody that has authority and
Iinterest in talking to us. Qur frustration that you heard
today was precisely we felt we were negotiating and then we got
this, we are totally done, see you in court; everything we
t hought we were tal king about there's nothing further to
di scuss, e-mail on Saturday evening.

If Your Honor were to limt the Funds' participation
at the trial to what is still far, far greater than any party,
| don't really know why the threat that they just won't
negoti ate with us anynore should be taken at face value. |
woul d al so note that the issues that he really is bringing to
the Court about the '74 and the Evergreen clause are pure | egal
I ssues. Those -- no witness is going to testify about how an
Evergreen clause works. He's just there to punch necessity and
hardship and equity; all the things that the union will surely
be doing and they just don't have the right to doubl e-team us,

especially now that our proposal says we're only going to
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wthdraw if we don't get this teeny-weeny-weeny little thing.

So, with all due respect, you know, there's kind of
any inplied threat in there that they' |l be so angry, they
won't talk to us anynore. We'd love to talk to them W're
desperate to reach a deal. W' ve conceded, | genuinely believe
about ni nety-nine percent of what people were asking of us on
the '74 Plan and we don't think that his legal -- on his |egal
argument, he can nake the same | ength closing statenent as al
the other non-union parties. He's gotten a very |ong opening
statenent and he filed his papers on the Evergreen clause. The
w tnesses will not be testifying about how Evergreen cl auses
wor k under the | aw.

So with all due respect, | would ask the Court not to
reconsi der your ruling, which I think is sort of just right and
| stood up with, as | said, great hesitation to nake the ora
nmotions. | think it was quite appropriate in that the facts
have changed quite substantially since the origina
participation was set.

THE COURT: Al right. M. Perillo, did you have any
comrents since it kind of infringes on your time or not Kkind of
does infringe on your tinme.

MR PERILLO It's always a pleasure to use sone of ny
own time, Your Honor. | would ask that the Funds be allowed to
participate for the limted purposes that they've stated.

Thank you.
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THE COURT: Al right. M. Goodchild, yes, it's a
| egal argument | think. We'Ill get your witness in but |'m not
inclined to reconsider. W' ve got to nove things along here
and as | indicated, when | granted the notion to intervene, |
guess | was | ooking at and I went back and | ooked at the notion
to intervene, again the Fund saying that they would be
responsible for collecting this liability and the VEBA issue
and all that and that certainly doesn't seemto be an issue now
at this point, so --

MR, GOODCHI LD:  Your Honor, | apol ogize for that but
Your Honor, the issue related to the beneficiaries comng into
the 1993 Pl an becones a serious issue if the debtors dunp those
beneficiaries. In other words, if the VEBA fails, those

beneficiaries will cone into the 1993 Pl an.

Now, Your Honor, | chose not to nake that a part of ny
opening statenment. | did not believe that in doing so, | was
limting what we've already stated in the papers. | sinply

t hought | was giving you an opening statement of what | thought
the evidentiary presentati on would be.

Make no m stake about it, Your Honor, we do stand on
our papers and we believe that those objections are still very
much in play but Your Honor, in order to avoid the very
har bi nger that |'ve been accused of raising, | didn't feel it
was necessary to restate ny papers, especially because Your

Honor has denonstrated that Your Honor reads all of the papers.
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So, duplicating themdid not seemto be sonething that | needed
to do.

Now, Your Honor, with respect to which proposal, the
| ast proposal versus -- you know, before the hearing, Your
Honor, if Your Honor is going to consider the |ast proposal
prior to the commencenent of the hearing, then obviously sone
t hi ngs have changed since we filed our objection. You heard
from counsel that there have been many proposal s back and
forth, right up until this weekend.

And finally, with respect to the weekend, we're
tal ki ng about the conduct of whether the Funds coul d
i ndependent|y agree to something between a |ate Friday night
call and a late Friday night e-mail. And, Your Honor, to bl ow
that into some sort of suggestion that the Funds were not
proceeding in good faith or would not proceed in good faith is

just not fair.

THE COURT: | don't think that's what M. Huebner
said. | think he was -- you indicated that the Funds -- this
is what | wote down -- cannot independently nake concessions.
So, | think that's where he was going. You can't independently

make concessions. You can work with the two parties and that's
fine and the parties may have sone discussions going on in the
hours that we are not in court while we're here and certainly
if you -- it sounds |ike you have been participating sonmewhat

and | would continue to have you participate. | think M.
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Huebner made it clear as well that's what he would want.

MR, GOODCHI LD:  Your Honor, one |ast thing.

THE COURT: Yes.

MR GOODCHI LD: You've heard M. Perillo on this.
|'ve already stated what the Funds' plans were with respect to
the evidence. W would like the ability to exam ne our own
W tness. What it really comes down to is we would like the
ability to conduct the redirect of M. Stover ourselves. W've
prepared him W defended his deposition. W've participated
in the discovery. | don't think that will take up any
addi tional time. Your Honor wants to nove things al ong.

And furthernore, | don't have very much pl anned at
this point for closing remarks. | would, of course, be happy
tolive within Your Honor's ten mnute time limt on other
parties. And so, Your Honor, we're really not talking about
anything other than the time to redirect a witness and the tine
for me to stand up as | would, as any other objecting party has
the right to do.

THE COURT: M. Moskowi tz?

MR MOSKOWTZ: [I'mjust rising to say that unless
Your Honor wants to entertain argument on this for a fourth
tine, we're ready to call our next wtness.

THE COURT: Al right. No, I will not. M ruling
wll stand. Al right. Then we'll proceed. M. Mskowtz,

you may call your witness -- your first wtness.
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MR MOSKOW TZ: Thank you, Your Honor. Your Honor,
the debtors call M. Geg Robertson. [|'Il just give a two
second introduction as to who he is. M. Robertson is a
partner in the Richnond, Virginia office of the law firm of
Hunton & Wl lianms, LLP. He serves as chair of his firms
gl obal enploynent litigation and | abor nmanagenent rel ations
practice. He serves as co-counsel to Patriot. He's been a
menber of the negotiating teamsince last fall. He submtted
an openi ng decl aration dated March 14, 2013 and a reply
declaration and I"'mintroducing formally, his two declarations
as his direct testinmony. And | amtendering himnow for cross-
exam nati on.

THE COURT: Al right. M. Robertson, if you'll hold
on just a mnute and let us swear you in there at the podi um
pl ease.

(Wtness Sworn.)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There's a step up.

THE COURT: Al right. M. Perillo?

MR. PERILLO  Your Honor, Sara Geenen, a colleague
frommy office, is going to be the attorney with the Court's
perm ssion, to cross-exam ne M. Robertson.

THE COURT: Al right. That's fine. And Ms. Ceenen,
you may proceed then with your cross-exam nation.

CROSS- EXAM NATI ON
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BY MS. GEENEN

Q Good afternoon, M. Robertson

A Good afternoon.

Q I'"'mgoing to warn you there are sone |arge binders

al ongsi de you.

A Ckay.

Q M. Robertson, what was your involvenent in -- what is

your involvenment in the negotiations with the UMM?

A I"ma menber of Patriot's negotiating team
Q In your declaration, you categorized yourself as |ead
negoti ator. \Wat does that entail -- as a |ead negotiator.

What does that entail ?

A Vell, there's four of us on our teamand we all speak
periodically. | speak periodically on behalf of the conpany.

| think it means a participant along with the other three.

Q In your declaration, you speak to information requests
that were made throughout the course of negotiations. Wat was
your role with respect to those information requests?

A Vel l, | hel ped gather sone of the information requests
that were posited at the bargaining table by the menbers of the
union's bargaining team | also saw information requests
posited by the union's advisors, PW. | also was on various e-
mai | chains and the |ike and phone calls where the gathering
and marshaling of the data requested was di scussed. And then

periodically, we had status reports of the requests and where
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the effort was in order to gather the information and whet her
It was conplete or not and then reports that it was put into
the data room

So, it was a fairly intimte involvenent. That process
was one that, at |least fromthe bargaining table' s stand point,
we had a phone call -- we have a phone call after every
bar gai ni ng session and the information requests nade at the
session are one of the subjects we talk about and | participate
In that.
Q You nmentioned sone e-nail chains. Wre you included in
all the e-mail chains regarding information requests?
A | doubt that.
Q But you had a responsibility for conpiling those requests?
A No, I was part of the group that participated in the
conversations about those requests and to hel p marshal whatever
efforts needed to be nade to gather the information. And then
to sort of review the sheets in order to prepare for
negoti ati ons and be able to respond to the union's bargaining
team at the table about where we stood on gathering information
as the process went al ong.
Q And do you performother work for Patriot in addition to

serving as |lead negotiator with respect to the 1113, 14

proposal s?
A I won't say |I'mone of the negotiators -- a |ead
negotiator. | would have to say Ben Hatfield was probably the
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| ead negotiator as CEQO Yes, | perforned other |egal services
for the conpany in the past.

Q Wien did your involvenment with Patriot related to their
1113, 14 proposal s begin?

A Probably | ast sunmer.

Q Do you know approxi mately when | ast sunmmer?

A The [ ast of the proposals thenselves? You know, | would
say probably August-Septenber-July; that tine frane.

Q You said as to the proposals thenselves, did you have sone
di scussions with Patriot related to a potential 1113, 14
proposal before that tine?

A Vell, I think as | was first engaged there was discussion
about whet her or not the conpany was going to go into
bankruptcy. | was -- listened to some of that discussion. |
don't think we had fornulated any 1113 or 14 proposals at that
tine.

Q You sai d when you were first engaged, when was that
approxi matel y?

A The mddle of last summer. | don't renmenber exactly when
probably July, perhaps June.

Q Do you recall if you began -- you, with Patriot's

advi sors, began working on a | abor proposal before Patriot
filed for bankruptcy on July 9?

A I don't think we did; no.

Q How long did it take Patriot to develop -- it took Patriot
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four nonths to develop a | abor proposal; is that correct?
A It took, yes, roughly four nonths.
Q | should say four nonths after -- approximately four

nmonths after filing for bankruptcy.
A Yes.
Q And was the proposal in the works before the filing?
A As | said, | don't recall that it was; no.
Q In your declaration you discuss Patriot's business pl ans;
an original and a revised business plan. Wre you involved in
devel oped t hose busi ness plans?
A | really wasn't involved in the devel opnent of those plans
per se, although I was aware that they were being devel oped and
in at |east some neetings, | was a participant and there was
sonme discussion of them But | really wouldn't say | was
i nvol ved in the devel opnent of them
Q | amgoing to turn to your declaration a bit. If you take
a look in the binder in front of you --
A Ckay, there are several

MS. GEENEN. May | approach the w tness --

THE COURT: You nay.

M5. GEENEN. -- and help sort it out?
Q M. Robertson, | amgoing to direct you to paragraph 26 of
your declaration. It's Exhibit 1 in the binder at page 13.
A Ri ght.

Q In that paragraph, you state that "Patriot and its
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advi sors prepared a conpl ex business plan with a goal of
determning the level of savings that would be required for
Patriot to survive and reorgani ze as a viable, conpetitive
busi ness. "

How di d the concessions that Patriot sought through its
1113, 14 proposals allowit to conpete?
A I"msorry, could you repeat the question?
Q Sure. Wat | amwondering is the goal of the business
plan was to allow Patriot to be a viable and conpetitive
busi ness. | am wonderi ng what was envi sioned by your use of
t he phrase viable, conpetitive business?
A Vell, | think the conpany was in -- it was and is in
financial -- significant financial difficulty and it concl uded
that it need to find ways to save substantial anounts of noney
operationally going forward in order to return to a business
that was viable and conmpetitive and profitable. And I think
the ultinmate decision froma conbi nation of the business folks
and the financial folks was that somehow or another, Patri ot
needed to find 150 million dollars in savings. And if it
could, it thought that that would be what it would take in
order to return to a conpetitive, viable status.
Q Do you know how the 150 mllion dollar figure canme about?
A | really don't. The financial folks from Bl ackstone and
sonme of the Patriot business folks could probably tell you

that. | was just made aware that that was the figure that they
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had arrived at.
Q And how did Patriot's team devel op the proposal to reach
the 150 mllion dollar figure?
A Vel |l again, between the business folks and the financial
advi sors, | think the conclusion was that Patriot needed to
find 150 mllion dollars in savings throughout its various
operations. One of the ways then that the conmpany turned to to
try to find sone of that savings was to | ook towards 1113 and
1114 to see if there were ways under the bankruptcy statutes
and under those statutes of devel opi ng proposals that could
realize some of those savings.
Q At paragraph 27, you state that -- it's the |ast sentence,
"Patriot used its non-uni on wages and benefits prograns as a
benchmark for reasonabl eness and fairness." What the basis for
determ ning that the non-union wages and benefits were
reasonabl e and fair?
A Vell | think Patriot enployed a substantial nunmber of
enpl oyees at operations which were non-union at benefit levels
and wage |l evels that were sufficient to attract qualified
enpl oyees and to retain qualified enpl oyees over |ong periods
of time. And thus, | think Patriot concluded then that that
was a fair benchmark of marketplace wages and benefits which
were necessary to attract and retain qualified mners.

So that was the benchmark it thought woul d be appropriate

and one that it would enable it again to retain and attract the
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kind of mners that it needed to have successful operations.
Q So the focus was on the benchmark rather than the -- so
the focus was that on -- I"'mgoing to start over

The focus was on ensuring that the benchmark was
reasonable and fair or that the concessions Patriot sought from
t he union workers was reasonable and fair?

A | don't think the process started out worryi ng about union
workers or not. It started out with first deciding what kind
of financial savings were necessary across the board from

what ever source, then turning to sone of those sources

I ncluding the potential for |abor related savings under 1113
and 14 and then in terns of deciding what does the conpany need
to remain viable and conpetitive? It needs qualified mners

W th experience. And so then it began to | ook at what does
that take and it concluded that it had a viable set of wages
and benefits being paid to non-union enployees that was
attracting the quality of enployee that it needed.

And thus, it thought at |east that |evel of wages and
benefits would be sufficient in the marketplace to attract the
kind of people and keep themthat it needed to be successful in
m ning the coal
Q You started out that answer with "I think." Wat was your
basi s for thinking?

A Di scussions with various Patriot business people.

Q Patriot delivered its first proposal to the union on
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Novenber 15th; correct?

A Yes.

Q How many variations of that first proposal were considered
prior to the proposal that was ultimately provided to the mne
wor ker s?

A I don't know that there are any variations. It was sort
of a building block kind of process that took quite some tine
to arrive at what mght be a viable proposal. | don't think
there were variations or versions of it. It was, as | say,

sort of a building block kind of process.

Q Patriot didn't consider alternative proposals?

A Vell, I"'mnot aware that it considered alternative
proposals, A versus B, as opposed to just building A upon B
upon C upon Dto cone out with a totality of a proposal to
make.

Q In your declaration, you identify a summary of savings and
it'"s attached to your declaration as Exhibit 11 or 12. It's
Joint Exhibit 12 and 13 in the binder. Wen | speak of the

ori ginal savings sumary, do you know what | amtal ki ng about ?
A Yes.

Q You understand that the original sumary -- savings
sumary was revised and a second one was subsequently provi ded?
A | think that's correct; yeah

Q Do you recall why it was revised?

A | don't except -- | really don't, to be honest with you
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Q The summary of savings shows -- I'mgoing to | ook at the
second one which is Joint Exhibit 13. The sunmary of savings
quantifies the 1113 -- Patriot's 1113 proposal; correct?

A Yes.

Q It only shows savings for years 2013, '14, '15, and '16;

is that correct?

A | think that's correct; yes. Yes, that appears to be;
yes.
Q But Patriot will continue to gain -- to reap the ful

savings fromits 1113 proposal if those nodifications are

I mpl ement ed through 2017 and 2018; correct?

A If these nodifications are inplenented and the term of
that inplementation is 2017 or 2018, then |I would presune that
these provisions would remain in effect; yes.

Q Did you prepare this chart?

A No.

Q Fromwhom did you obtain it?

A I think I ultimately obtained it fromDal e Lucha at

Patri ot .

Q Do you remenber approxi mately when you obtained it from
hi n?

A Not exactly but it was before our first bargai ning session
and before our first proposal to the union because it was used
to quantify the anmount of savings that m ght be realized from

the proposals that we were going to nake in m d- Novenber
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Q Patriot's 1113 proposal, the first 1113 proposal, included
wage reductions, in sone cases up to nearly seven dollars per
hour; is that correct?

A I think it did include both sonme wage reductions, sone
wage i ncreases and sone wages staying the same. | don't
remenber the exact amount but | recall there were sone that

m ght have been in the seven dollar range.

Q It al so contenplated reductions in paid tine off, vacation
and hol i days?

A Correct.

Q As far as you're aware, are the wage reductions, as well
as the reductions in paid tine off, vacation time and holiday
tine, remain the sane throughout -- with respect to just those
items remai ned the sane throughout the 1113 process and
proposal s?

A I think those proposals have remai ned constant fromthe
conpany; Yyes.

Q The initial proposal also contained sone nodifications to
work rules; is that correct?

A Yes.

Q Did all of them have savings associated with thenf

A I think all of them had savings associated with them
Some of themwere not able to be quantified but | think the
conpany believed that all would result in savings; yes.

Q Can you give nme an exanple of one that was unable to be
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quanti fi ed?

A Vell, | think there were sone proposals made with respect
to job opportunities, for exanple. There were proposals nade
W th respect to supervisors doing sone bargaining unit work.
Q Al right. Let's talk about the supervisors doing
bar gai ni ng unit work.

A Um hum

Q At any time during the course of negotiations, have you
seen a figure associated with the supervisor's -- a dollar
figure associated with supervisors doing bargaining unit work?
A | don't believe the conpany was able to put a nunmber on
that proposal. | do --

Q Al right.

A -- | do know the conpany believed that there would be
savings associated with it but I don't recall a nunber.

Q Were you involved in devel oping the 1114 proposal ?

A Well, to the same extent as the 1113; | participated in
conversations and di scussi ons about those proposals. So in
that sense, yes, | was.

Q Did you attend all of the bargaining sessions?

A Al'l but one.

Q And that one you mssed was this past week?

A I mssed the first day -- it was actually unschedul ed
until like a day or two before and I couldn't change ny
schedule. So, | mssed that Wdnesday afternoon, took a red
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eye and got hone to be there on Thursday for Thursday's
sessi on.
Q The original 1114 proposal called for noving UMM retirees
into a VEBA; is that correct?
A Yes.
Q We know that Coal Act retirees are not included in the
VEBA; correct?
A Correct.
Q Has Patriot been able to provide the union with
information as far as the nunber of enployees that wll
participate in the VEBA?
A | believe so, yes.
Q And do you know what that nunber is?
A Not off the top of ny head; no.
Q During the course of negotiations, didn't an issue arise
W th respect to --

(Tel ephoni ¢ Recording interruption)

THE COURT: Sorry about that. W tried to nake that
go away and AT&T assured us they could not nake it go away.
So, | apol ogize for that but we have been here a long tine.
Q During the course of negotiations, did the union becone
concerned as far as who would participate in the VEBA?

A Yes.
Q And what was the union's concern?

A I think they had a concern that there would be -- there
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coul d be sonme retirees whose benefits were being funded by
Peabody that could wind up in the VEBA. And | think they were
concer ned about exactly what woul d happen to active enpl oyees
who becane retirees and whether they would be in the VEBA
There may have been others but | think those were two | could
recal | .

Q Did the union nake information requests along this -- to
determ ne the nunber of individuals who would participate in

t he VEBA?

A I think they did; yes.

Q You said that Patriot had an idea of, as far as how many
peopl e woul d participate in the VEBA. Even to date, does
Patri ot know whet her the Peabody assumed group will be -- wll
participate in the VEBA or not -- I'msorry, under the 1114
proposals that called for transitioning to a VEBA, did Patri ot
know whet her those Peabody assumed individuals, those 3,100
Peabody assuned individuals woul d participate in the VEBA?

A I"'mnot sure | understand your question but | think I do.
| think the reason Patriot made the notion that it nmade that
was argued this nmorning was to try to clarify that and try to
ensure that those 3,100 people would not be included but
Patriot recogni zed that there was a legal issue involved init,
as did the UMM

Q And that |egal issue is not yet resolved?

A | think it's pending before the Court, as best | know.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OT COAL CCRPBE&%? ,2£¥ al .; PATRI OT v. PEABODY 202

Q But isn't it a possibility that an additional -- while the
1114 proposals were pending up until this past Tuesday when the
VEBA was an issue or when the VEBA was a part of the 1114
proposal, there was no way to determ ne whether or not the
3,100 people would ultimately end up participating in the
proposed VEBA?

A Well again, | think the parties recognize there was a

| egal issue about that and they posited it to the Court and |
think the Court has got to decide that.

Q | understand the Court has to decide that. Does Patri ot
know how the Court's going to decide that?

A I"msure it doesn't. | know it hopes it does but | am
sure it --

Q During the course of --

A -- doesn't.

Q During the course of --

MR MOSKOWTZ: | apologize. | would just ask counse
not to interrupt the witness when the witness is giving an
answer. | apol ogi ze.

Q During the course of negotiations, did anther issue arise
W th respect to whether or not Patriot was inadvertently paying
for retiree benefits for approximately 500 Peabody retirees for
whom it nmay not have an obligation?

A Yes.

Q Did the union request information related to that?
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A Yes, it did.
Q Did Patriot investigate that matter?
A It did.
Q And what did Patriot determ ne?
Vell, | amnot certain everything that it determ ned
because | didn't participate too much in that. | know it

advi sed the union that it had contacted Peabody, maybe witten

Peabody, advi sing Peabody that it thought that these people

wer e Peabody's responsibility. | know that communi cation was
had. | don't exactly know how.
Q Do you know if Patriot is still paying for the healthcare

benefits for these approximately 500 retirees?

A | do not know that.

Q The original proposal called for a VEBA that woul d be
funded by an initial contribution, as well as profit sharing;
is that correct?

A Correct.

Q The second, third -- I"'msorry, the original proposal --
the second, third and fourth 1114 proposals al so contenpl ated
an initial contribution and profit sharing; correct?

A Yeah, | think they contenplated a quicker schedul e of
contribution and a greater contribution and there was nore
definition over tinme | think on the profit sharing. So each
proposal, | think, inproved on the prior one but the two

fundi ng conponents were |ike you said.
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Q By -- I"'msorry for interrupting. By greater --
A Well, plus one other of course and that is the union's --

the value of the union's claim So there really were three
fundi ng components but the two you nmentioned were included;
yes.

Q You said there were increased contributions. You neant
only with -- you meant with respect to the initial
contribution; correct?

A Yes.

Q And the profit sharing -- and with respect to the profit

sharing, the aggregate annual caps were increased, as well

as -- the annual caps were increased, as well as the aggregate
caps?

A I think that's correct; yes.

Q During the course of negotiations, did Patriot -- was

Patriot able to identify the first year in which the union
woul d receive -- I'msorry, the VEBA woul d receive
contributions pursuant to the profit sharing nethod?

A | think so.

Q And what year was that, if you recall?

A I think it was 2000, it's either '"15 or "16; | don't
remenber exactly which.

Q Was there any neans by which the VEBA woul d have been
funded besides the initial contribution until the profit

sharing nmet hod kicked in?
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A Yes.

Q And what was that?

A A claimthat the union would have that when nonetized
could be used to fund the VEBA in addition to the enployer's
contri butions.

Q Wasn't the nonetization of the claima frequent source of
I nformation request fromthe union?

A Vel l, issues pertaining to it were; yeah.

Q And during the course of negotiations, did Patriot ever
provide the union with an estimated value of its claimfor the
pur poses of funding the VEBA?

A It provided it with a lot of information about it but I
don't think that anybody was able to specifically quantify the
value of the claim at l|east through that part of the

bar gai ni ng process.

Q You said -- I'msorry, you said through the bargaining
process. Wiat -- | don't know what you nean by that.

A Wl |, the bargaining process is still ongoing.

Q So the claimhas not been quantified -- so the entire

duration of time in which the 1114 proposal was pendi ng, the
clai mwas not quantified?

A I'"'mnot aware that anybody's put a specific nunber on it.

| know that both parties have had -- that is both the union and
t he conpany have had their financial advisors at bargaining

sessions and tal king with each other and that they have cone
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t oget her on sone paraneters of values but | don't know that
anybody has been able to finalize themin part because this
process is still ongoing, the one we're in right now.

Q You al so nentioned a nonetization process; is that
correct?

A That the union would have to nonetize its claimand then
that noney could be used to fund the VEBA; yes.

Q Isn't it true that Patriot's third and fourth proposals
provided a detailed nmechanism-- that Patriot's third and
fourth proposals purported to provide a detailed mechani sm by
whi ch Patriot and the union would cooperate to nonetize the

cl ai n?

A Yes.

Q And what is that detail ed nechani sn®?

A Vell, I would have to go back and look. It's in-- it's
written out, paragraph by paragraph, yes, in the proposal but
It suggests a mechanism a methodol ogy that the parties could
use to try to try to put a value on the claimand nonetize the
claim

Q I"'mgoing to direct you to Exhibit 2 in the binder. It's
Exhibit 1 to your declaration. |It's the fourth Section 1114
proposal and I'm | ooking at page 3.

A Ckay.

Q If you could please take a | ook at paragraphs A, B and C.

Are these the paragraphs you' re referring to when you said that
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there was a process spelled out?
A Yes, | think so. There may have been others but | do
recal |l those.
Q Do you know i f at any point while an 1114 proposal was --
whi l e the VEBA proposal was pending, Patriot had considered
specific nonetization opportunities along the lines of those
specified in paragraph B, such as the sale of the entire claim
the sale of part of the clain?

MR, MOSKOW TZ: Before the w tness answers, Your
Honor, let ne just object to this line of questioning. | think
this line of questioning it's pretty clear, is really the
subj ect of the financial advisor's declaration. M. Robertson
is certainly the vehicle by which the proposal gets into
evidence. But in terns of substantive questions about it, |
think it would be far nore productive to inquire about these
sorts of questions fromthe financial advisor. He certainly
doesn't go into this detail in his declaration which is his
direct testimony. So | think it's beyond the scope, as well.

THE COURT: Al right. M. Geenen, do you have sone
reason to believe that M. Robertson is the person to give us
this information or is it better served to be asked of the
financi al peopl e?

MS. GEENEN.  The union's made a nunber of requests
related to the nonetization process of the claim | was only

| ooking at it in followup to his -- in so that he believed the
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bar gai ni ng agreenent had specifics. So, | was just inquiring
as to the detailed mechanism But | can certainly focus on the
i nformation request rather than what the bargaining agreenent
says.

THE COURT: Al right.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Then I'Il sustain the objection.
Q Wul d the nonetization of a claimbe the only source of
fundi ng then between the initial contribution and then the

profit sharing?

A Under the proposal, | think that's what was contenpl at ed;
yes.

Q Do you recall if during the course of negotiations,
Patriot discussing -- do you recall if during the course of

negoti ations there was a discussion as far as how long it woul d
take to nonetize the clain®

A Vell there was -- yes, there was discussion about the
noneti zation process. | don't think anybody coul d pinpoint an
exact amount of time that it woul d take.

Q And t he anount of the claimhad not yet been quantifi ed,;
correct?

A Again, | don't think anybody could put a definite dollar
figure on it.

Q Wuld it be correct to say that the subject of VEBA

fundi ng came up during nearly ever neeting -- nearly ever
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negoti ati ng neeti ng?

A Yes.

Q At the time the 1114 -- at the time the debtors nmade their
application to the Court for relief pursuant to Sections 1113
and 14, were all of the -- are you aware that there were

I nformation requests fromthe UMM and its advisors relating to
the VEBA funding that remained outstandi ng?

A | can't recall specifically. There -- the information
request process was ongoi ng throughout. The union and its

advi sors made dozens and dozens of requests and there was an
ongoi ng process literally daily. So there may have been. |
don't know specifically though.

Q M. Robertson, | would like to direct you to Joint Exhibit
69. It's declaration 68 to your exhibit -- I"msorry, Exhibit
68 to your declaration.

A Ckay. This is -- it's a March 8, 2013 e-mail. | nean
that's the top doc; is that what you're | ooking at?

Q I"'msorry, go to the next tab. It's tab 69. It's

decl aration 68 to your declaration

A This appears to be a letter.

Q What | am showing you is the letter fromM. Hatfield --
['"msorry, from UMM President Roberts to M. Hatfield,

correct?
A Ri ght.
Q If you would you flip to the | ast page, please.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

209




Case 12-51502 Doc 3922 Filed 05/02/13 Entered 05/02/13 09:28:25 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI O COAL CORP %%Qi{zéﬁ al .; PATRI OT v. PEABODY 210

A O the letter or there's a question -- list of four
guesti ons.

Q I''m | ooking at the questions.

A Ckay.

Q Do you recall if -- questions 1113, 14 negotiations. In

t hat docunent, President Roberts raises issues such as the
fifteen mllion dollar initial contribution and the profit
sharing contributions. |If you take a |ook at the other itens,
do you recall if these matters were discussed in negotiations
after February 28th?

A Yes, they were.

Q PWC followed up with an information request that -- do you
knowif -- I"mgoing to start over.

Do you know i f those questions were answered for the

uni on?
A | believe they were answered to the best of the conpany's
ability; yes.

Q Wien you say to the best of the conpany's ability, what do
you mean?

A Vell, | nean as was the case with any information request,
this was basically an all hands on deck effort by the conmpany
to gather the information, put it together and do it as quickly
as possible.

Q A--

A Obvi ously there were lots and |lots of these, so all
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meant is the conpany did its level best to answer these as
quickly as it could.

Q And | really hate to do this, but then | would direct your
attention to Exhibit 282. By | hate to do this, | nean with
respect to these binders. |It's going to be in a different one.
A Ckay. This is an April 10th e-mail.

Q Correct. From Adam Rosen to M. Joe M zotti (ph.), is
that what you're seeing?

A Yes.

Q It you would please flip to the next page. Does this |ook
-- it's titled at the top, UMM/ PBC diligence request |ist.
I'mlooking at page 1 of 2. Does this look |ike one of the
diligence requests that you've seen throughout the course of

conpi ling these information requests?

A I've seen docunents that |ook like this; yes.

Q Ckay. Do you recall the -- if you would | ook down at
number 6.

A Ckay. | can't quite tell whichis -- | see 6 and then

they're like, it's sort of in the mddle of several bullet

poi nts but okay.

Q Sure. Mne is gray scale in that -- if you ook up -- and
it starts -- 6 starts with, "Please provide witten responses.”
A Ckay. The actual 6 on my docunent is not there. It's

further down but okay.

Q If you take a | ook at those requests, please, are those
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t he same requests that were sought by President Roberts in his
February 28th letter?
A | don't know that they' re verbatimbut they | ook pretty
cl ose; yes.
Q And the union reviewed these requests as open, according
to this diligence sheet as of April 15, 2013; isn't that right?
A Yes, that's what the union's data request here says. |
mean, that's what its request |ist says.
Q And the specific -- okay, thank you

One of the requests you'll note, it's the fourth bullet
point if you're still there, is a request for an estimte of
the value of the reorganized entity. Do you know if Patriot
provided the union with an estimated val ue of the reorganized
entity?
A Actually, | really don't. | think you would have to --
woul d probably defer that to the financial fol ks and any
di scussions that they mght have had with each other.
Q During the course of negotiation over the 1114 proposal
did Patriot ever specify -- was there ever -- I'mgoing to
start over.

At the tine Patriot filed its application to reject the

bar gai ni ng agreenents and nodify the retiree obligations, it

had nmet over fifteen tines -- it had nmet fifteen tines with the
union or -- it had net a dozen tinmes with the union; is that
right?
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A | think twelve or thirteen; yes.

Q And it subsequently nmet a few additional tinmes?

A Yes.

Q And the union had nade ei ghteen information requests;
correct?

A | think it's nore than that, to be honest with you. In
fact, | think it's substantially nore than that but | don't

honestly renenber the total nunber.

Q And the debtors had posted, by your account, tens of

t housands of docunents into -- by Patriot's account, tens of

t housands of docunents into the data roon?

A I think that's correct; yes.

Q Can any of those docunents or in any of those di scussions,
has there been any docunent that can show with certainty the
nunber of participants who will be -- who woul d have been in

t he VEBA as proposed?

A Vll, | nean | think Patriot has answered as best it can
the informati on request fromthe union as to who is eligible
and who isn't. There is obviously a pending question in front
of the Court as to 3,100 people and until that question is
answered, | guess the answer to your question is no, but
Patriot has given all the information it has to the union on
the identity of the folks, who they are and who they woul d be.
So save a ruling fromthe Court, then | think the parties know

who is included and who isn't.
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I mean | woul d add one other thing and I don't nmean to
make it nmore conplicated but obviously there may be people who
are active who retire and so you don't know those, so that
could be but --

Q Patriot's fifth 1114 proposal provided for a different

fundi ng nechanismfor the VEBA, is that correct?

A Yes.
Q It provided for direct equity stake in the reorgani zed
conpany?
A Yes.

Q Did the union nake specific information requests rel ated
to this proposal ?

A | believe they did; yes.

Q Do you recall in your declaration stating that that

i nformation woul d be provided at the April 25th meeting?

A Certainly I know sone of it would be, perhaps all of it;

yes.

Q Is the April 25th neeting the neeting that you weren't

able to attend?

A I think that was the Thursday neeting, | was able to

attend. Isn't that -- well, | know at the Thursday mneeting

did attend, there was a presentation by Bl ackstone that

responded to a lot of the information requests by PWC. | can't

tell you that it responded to every single bit of it but it
responded to a lot of it and, in fact, that was acknow edged
eScribers, LLC | (973) 406-2250
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back and forth across the table between the union and the
conpany that that presentation did cover a lot of the
waterfront. But again, | don't knowthat it covered it all.

Q On April 23rd, Patriot nade its nost recent 1113 proposa
to the union; is that correct?

A | think that's correct. | think that's the right date.

Q And that was the proposal that was discussed at the
negoti ati on sessions |ast Wdnesday, Thursday and Friday?

A Wednesday and Thur sday.

Q And the union wasn't provided the information to eval uate
that proposal until Thursday?

A | don't recall whether they got any information before
Thursday. | know on Thursday, they got information concerning
the funding of the VEBA portion; in other words, the equity
stake portion. O course, the conpany's outstanding proposal
was substantially nmore vol um nous than that and nost of that
had been on the table for nmonths and nonths and nonths. But as
to that one part, which is an inportant part, but as to that
one part, nost of the information as | recall that was provided
to the union was in the presentation by Bl ackstone on that
Thur sday.

Q The | atest proposal provides that Patriot will not

wi thdraw fromthe 1974 Plan; is that correct?

A Pendi ng resol ution of a couple of questions that has been

t he subj ect of argunent anongst counsel today; yes.
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Q Has there been di scussion of potential factors that could
I nfluence contribution rates after the current NBCWA i ncreases
at the end of 20167

A There's been sone discussion at the bargaining table. W
both, for the nost part, listened to occasionally conversations

and di scussions fromM. Roberts about that. He's the union

president. | know you know that. | didn't knowif the record
needed to know that. [|'msorry.
Q I"mgoing to take a step back just quickly and | apol ogi ze

for doing so. Wth respect to the thirty-five percent stake
and the equity contribution, it was a thirty-five percent stake

in the reorgani zed conpany; is that correct?

A | believe that's correct. | would have to tell you though
that any of the details as to how all that works, | woul d defer
to the financial and business folks. It's not really -- |

didn't really play much of a role in that.

Q So if I would ask you thirty-five percent of the stake in
what or of what, you would say to defer to the financia

peopl e?

A I nmean | think it is the reorgani zed conpany; yes. But
beyond that, if you want me to put nore definition and nmeaning,
| am probably not the right person to ask. That's all |I'm
sayi ng.

Q I will only take it one step further. Do you know what

t he reorgani zed conpany is?
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A Wll, it's the conpany that will merge out of bankruptcy,
| woul d presune.

Q And during the course of negotiations, wasn't there
additionally an issue related to the business plan that was

provided to the UMM s advisors?

A The business plan -- an issue about the business plan?
Q I'msorry, the business nodel
A Vell, | think what you' re asking nme about was the

functional business nodel .

Q That's correct.

A Yes.

Q Patri ot provided a functional nodel of the business plan;
isn't that correct?

A Yes, it provided the business nodel that it had.

Q Ckay. Was -- are you aware of discussions in which PAWC
advi sors stated that they believed the nodel was |imted?

A | heard them nmake comments |ike that at the bargaining
tabl e on occasion when they participated; yeah.

Q In order for the advisors to truly understand the nodel as
Patriot used it, did you have to arrange a site visit for the
advisors to travel to St. Louis?

A | believe that visit was arranged; yes.

Q So the PWC advisors traveled to St. Louis to Patriot to

| ook at the nodel as Patriot uses it; is that correct?

A Correct. |In other words, Patriot nade avail able to them
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t he functional business nodel which Patriot was using. It gave
t hem everything they had.

Q And just to be clear, you re not aware of whether or not
the union has been provided wth an estinmated value of Patri ot
for purpose of valuing the equity stake?

A Wll, I -- 1 don't know. Again, | would defer to the
financial folks on that because |I know PWC and Bl ackst one have
tal ked frequently, even last -- late last week. | amnot aware
t hat anybody has put a definitive figure on the value of the

conpany or the value of the claim |If they have between them

and they may have, | amjust not aware of it.
Q Thank you, M. Robertson, | have no further questions.
A Thanks.

THE COURT: M. Mskowitz, do you have sone brief
redirect?
MR. MOSKOW TZ: Yes, Your Honor, and | will be brief,
at least relative to the opening statenents.
THE WTNESS: Uh-oh, that could take a while.
MR, MOSKOWN TZ: Don't you worry.
REDI RECT EXAM NATI ON
BY MR MOSKOW TZ:
Q M. Robertson, good afternoon.
A Af t er noon.
Q M. Robertson, you were just asked a series of questions

by Ms. Geenen about how long it took Patriot to provide the
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UMM with proposals in connection with 1113 and 1114; do you
recall giving that testinony?

A Yes.

Q And you testified that it took approximately four nonths;
do you recall saying that?

A Correct.

Q M. Robertson, do you know why it took four nonths for
Patriot to provide the proposals to the union?

A I think I do. The conpany worked about as hard as | think
you could work to do it. The problemwas that both the coa
mar ket and the demand for coal was in a downward spiral and
there was a lot of fluctuation during that time frame. And
thus, it's a sort of target as to what woul d work and what
woul dn't work was novi ng.

And in terms of trying to adjust to that noving target and
that downward spiral, both the business plan the conpany was
working on in terns of enmergence from bankruptcy, as well as
trying to figure out what proposals would work or woul dn't work
and what was necessary, were all in a state of flux because of
t hose narket factors.

Q M. Robertson, you'll forgive ne if | skip around to
various topics addressed by Ms. Geenen. M. Robertson, do you
recal | being asked a series of questions about the infornation
sharing process that the debtors and the union engaged in?

A Yes.
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Q And do you recall M. Geenen at |east suggesting that

t here was sonet hing inconplete or delayed about Patriot's
provision of information to the union?

A Yes.

Q Do you think that that is a reasonable criticismbased on
your involvenent in the process as set forth in your

decl aration?

A No, | nean honestly, |'ve been doing this for a long tine.
|'ve been doi ng | abor negotiations, not necessarily in 1113
context but |'ve been doing | abor negotiations for a long tine.
And like | said before and | think I said in ny deposition, one
of the marching orders for us was when the request was nade, we
had -- and the best phrase | know for it is an all hands on
deck effort.

After every bargaining session, we collected the data they
asked for and we assigned people to go work on it. After every
PWC request that was spread about, assignnents were nade to go
work on it and there were status reports and constantly sort of
trying to get that data collected and marshal ed and put into
the data roomas soon as we could. You know, there's a |ot of
information request, a lot of information had to be dug up;
some fromthird-parties. But | will tell you, the effort to
get it done and to get it done as pronptly as possible, | think
was absol utely, you know, as robust as it could be. It really

was.
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1] Q M. Robertson, do you recall M. Geenen asking you about
2| the paid time off elenent of Patriot's 1113 proposal and
3|l suggesting to you that that renmai ned constant in each of
4|/ Patriot's successive proposal s?
5 A Yes.
6/ Q Do you know whet her there were other elenments of Patriot's
7|/ 1113 proposal that noved over tine?
8| A Yes.
9| Q Can you --
10| A You nean the proposal -- the proposal was -- it evol ved
11| over time and there were efforts to try to react to concerns
12|/ that the union had and try to inprove and react to those
13|/ concerns.
14| Q M. Robertson, do you recall M. CGeenen asking you a
15|/ question about the length of time, the termof Patriot's 1113
16| proposal ?
17| A Yes.
18| Q Do you know whether the union's |atest proposal includes a
19| ternf®
20| A Yeah, | haven't had a chance to study it. | skimmed it
21| over alittle bit last night. | think it has a 2018 expiration
22| date.
23| Q And do you know whether that's the sane or different than
24| the date of ending that Patriot's proposals reflect?
25| A I think it's the sane.
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Q M. Robertson, do you recall M. Geenen asking you some
guesti ons about what we'll just call 500 retirees who the union
bel i eves Peabody shoul d be paying for?

A Yes.

Q And do you know if Peabody has agreed with the union's
suggestion that it should pay for the 500 -- for those 500
retirees, approxinmately?

A | don't think that it has but |'mnot dead certain of

t hat .

Q M. Robertson, you were asked | think a series of
questions about information requests related to participants in
the VEBA;, do you recall that?

A Yes.

Q Sitting here today, in light of what's in your

decl aration, are you aware of any such request related to that

topic that renains outstanding --

A No.
Q -- fromPatriot's perspective?
A No.

Q And a simlar question, with respect to the claim you
were asked a series of questions about information that was
sought with respect to the nonetization of the union's claim
do you recall those questions?

A Yes.

Q Do you know of any information about the claimthat
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Patriot has refused to turn over to the union over the course
of the last six nonths?

A No, | think Patriot has responded with every bit of
information relating to that that it could. | think it's --
don't know of any information request outstanding on it.

Q Now | think you testified that -- I"'mtrying to use your
words -- that Patriot could not quantify with a definite dollar
figure, the value of the claimthat woul d be nonetized or the
nmoneti zation value of the claim Do you recall that testinony?
A Yeah.

Q Do you know t hough whether Patriot's advisors ever
expressed to the union's advisors that the clainms should have a
substantial value, even if it could not be quantified with a
definite dollar figure?

A Ch, | know that. That was said at the bargaining table
with the advisors there and I know M. Hatfield has said it to
M. Roberts at the bargaining table.

Q M. Robertson, | would like you to turn to Exhibit 69
which is a letter that Ms. Geenen showed you during your cross-
exam nati on.

A Yes, | have it.

Q I want to nake sure | have it. M. Robertson, do you know
if M. Hatfield responded to the letter from M. Robertson --
'msorry, you're M. Robertson -- M. Roberts?

A Yeah, | believe he did; yes.
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Q Can | ask you to turn to Exhibit 62, please -- Exhibit 72,
pl ease?
A Yes, this is a March 13th letter fromM. Hatfield to M.
Roberts and it begins with, "This letter is witten in response
to your letter dated February 28, 2013," which is the one we
were just |ooking at.
Q And just briefly, based on this letter and on your
know edge of the discussions at the tinme, do you know if M.
Hatfield agreed with all of the allegations set forth in M.
Roberts' letter?
A He did not agree; no.
Q | would I'ike you nowto turn to Exhibit 282 which M.
Geenen asked you about.
A Ckay.
Q I will take a nonment to get it nyself. Thank you.

M. Robertson, whose status report is this?
A | think it's PAC s status report.
Q And do you know whet her Patriot agreed with every single
one of the entries on this status report?
A | don't think that they did. Specifically, | don't think
they did on nunber 6.
Q And that's one of the elenents that Ms. CGeenen asked you
about; is that right?
A Ri ght.

Q Do you know if Patriot -- can you tell me what the date
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Is of this PAWC status report? And | would direct your
attention to the page before.

A Yeah, the e-mail is dated April 10, 2013. So | would
assunme, but don't actually know that the status report is of
t he sane date.

Q And assuming that it is of the same date, that's about
ni neteen --

A Vell, | would take that back. It says attached pl ease
find current status update, so | would assunme this is PWC s
report as of April 10; yeah.

Q And that's about nineteen days ago; is that right?

A Yes.

Q Do you know i f there have been di scussi ons between PWC and
Bl ackstone in the [ ast nineteen days concerning sone of the
questions raised in this status report?

A I'"'maware that there have been both at the bargaining
tabl e and over the phone and in their offices, although I
wasn't privy to any of the specifics.

Q M. Robertson, let ne turn your attention to paragraph 37
of your decl arati on.

A What is it --

Q This actually woul d be your reply declaration

A I"'msorry, do you know what nunber that is?
Q "Il have to get right back to you on that. | believe
it's 73.
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A Ckay.

Q Can | ask you to take a nmonent just to review that just
briefly or at |east skimthat, so that you understand the
context for the questions |'m about to ask you.

A This is paragraph 37?

Q Correct and the bullet points that succeed it.

A Ckay.
(Pause)
A Ckay.

Q Do you know whether -- and do you know whether this is, in
fact, the eighteenth request -- | would say set of requests
that PWC tendered to the debtors in the course of negotiations?
A Yeah, | think that's right. On ny -- when the question
was asked to me earlier, | know that the total volunme of

i nformation requests, one by one, had been a | ot nore than
eighteen as a set. | think this is correct.

Q And | ooking at these particular questions, do you see that
they relate to the -- at least in part to the equity stake
that's set forth in Patriot's nost recent 1113 -- 1114
proposal ?

A Yes.

Q And are these the questions that were then addressed and
di scussed that you nmentioned in your testinony before at the

Bl ackstone, PWC, Patriot, UMM neetings that occurred in

Triangle, Virginia, which you attended |ast Thursday?
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A Yes, | amnot sure | can tell you that each and every one
of these bullet points was included but I can see in | ooking at
the subject matters of them that a |ot of themwere; yes.

Q And that nmeeting occurred how many days after PWC i ssued

this list of -- one, two, three, four, five, six, seven, eight,
nine, ten -- eleven requests?
A Seven.

Q Thank you.

MR MOSKOW TZ: Subject to any recross, | have nothing
further.

THE COURT: Al right. Thank you. M. Geenen, did
you have anything else briefly for this w tness?
RECROSS- EXAM NATI ON
BY M5. GEENEN:
Q M. Robertson, M. Mskowitz just asked you a little bit
about the union's latest counter proposal. And there was a

di scussion that the proposal went through 2018; is that

correct?
A Yes.
Q Isn"t it true that the proposal contains a wage re-opener

provision at the end of 20167

A I think it does; yes.

Q That's all | have for you.
THE COURT: Al right. M. Mskow tz, anything el se?
MR MOSKOW TZ: Nothing further. Thank you, Your
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Honor .

THE COURT: Al right. M. Robertson, you nmay step
down. Thank you.

Al right. It's about five after 6:00. Mybe we
ought to wap up for the day. | had sone high aspirations
about staying here a little longer but it's been a | ong day.

Al right. Before we recess for the evening, M.
Moskowitz is -- Ms. Magnus, | can't read your handwiting, |
know that's Lucha or --

MS. MAGNUS: Huffard.

THE COURT: -- oh, are Huffard. Are they going to be
your first w tness tonorrow norning, one of those two?

MR MOSKOWTZ: Yes, and | think we woul d propose to
take up M. Huffard first and then actually if we did that, we
woul d probably nmove M. Lucia till later. |If we had to track
it out right now, I think that our -- | think we're going to do
M. Huffard first, then M. Terry, then M. Schwartz, then M.
Lucha and it will be pretty inpressive if we were able to
acconplish that all tonorrow. Maybe that should be our goal.
And then M. Hatfield -- I"malways setting high goals -- then
M. Hatfield would go on Wednesday -- on Wdnesday norni ng and
then we woul d pass the podiumto the union sonetime in the
m ddl e of the day on Wdnesday.

THE COURT: Ckay. Do you want to tal k about that now?

And M. Mskowitz, it's ny understanding M. Huffard's going to
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di scus some confidential information

MR, MOSKOW TZ: Yes, Your Honor. Here is what we have
agreed upon anong the parties and we would present that to the
Court for approval. Gven that the testinony of both M.
Huffard and M. Mandarino (ph.), particularly nore than any
ot her witnesses would tread on information that has been pl aced
under seal, sensitive, confidential information, it is our
proposal that for those two witnesses al one and no one el se,
that that information go in under seal and thus, the courtroom
woul d be cleared, other than parties who have signed a
confidentiality agreenent with the debtors and there are
plenty of those.

So we would propose to limt the participation in the
courtroom of those witnesses only to those parties. W could
have tried to do that for other w tnesses but we figured that
it would just be inpractical, and so we're doing our best with
the questioning to tread on public information but | think this
i's a reasonabl e conprom se between the union and the conpany.
And | know that the union is in agreenent with that.

MR, PERILLO The only portion of that that | am
uncertain about, Your Honor, is | nade an observation to the
debtors that in our confidentiality agreenment we had a carve-
out for confidential information that we could reveal to our
menbers. And the debtors were going to tell ne whether they

thought it was critical to clear the nenbers fromthe
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courtroom too or not and | don't think they ever replied to ne
on that but in fairness, we've been a little busy.

THE COURT: Just a little.

MR PERILLO And so, | guess | would ask the debtors
totell ne that now, seeming like it's a pertinent tine.

MR MOSKOWTZ: |'Il be happy to and you're quite
right, M. Perillo. The provision of the confidentiality
agreenent that M. Perillo was tal king about is a provision
that allows the union to keep its nenbers apprised of the
details of the negotiations and that's something that's a
reasonabl e request in that context because, of course, its
menbers want to know exactly what's going on behind cl osed
doors, because they have obviously a tremendous interest in the
out come of that.

That's very, very different than the need for a debtor
to keep whol esal e hours and hours of testinony where
confidential information is going to be discussed under seal
And so, we woul d respectfully suggest that for purposes of the
testimony of M. Mandarino and M. Huffard that the courtroom
be cleared of the nenbers, as well. There are frankly many
nmenbers attendi ng these proceedings which is of course their
right and we honor that. But just for these two w tnesses, we
think it would be best to safeguard confidential information if
they were not in the courtroom because otherwise if you have

dozens and dozens and dozens of parties privy to confidential
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information, it beconmes very difficult to safeguard.

THE COURT: Correct, it's not confidential anynore.
M. Perillo, does that answer your question?

MR PERILLO  Your Honor, 1'll accept the Court's
ruling on that if you choose to exclude the nmenbers fromthe
testinony of those two witnesses. | prefer that we nove on and
conplete the trial than dwell on it.

THE COURT: All right. That would be nmy ruling then
that we'll clear the courtroom of everybody except for parties
that have signed the confidentiality agreenent. And |ikew se,
['I'l clear the phone line, as well. | have spoken with the
clerk's office staff. They will cut the feed off downstairs.
They will |ikewi se cut the feed off to the attorney conference
roons and cut the feed off to, there is a listening roomon the
fourth floor in the clerk's office, as well, just in an
abundance of cauti on.

And then at sone point we'll figure out what we're
going to do about the transcript. It will be recorded and
transcri bed. And as you know, you all request a copy of the
transcript but we'll figure that out when that becomes an
| ssue.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Al right. Then one other question, do we
want to start at 9 o' clock tonorrow?

MR MOSKOWTZ: We'd be happy to and think that that's
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actual | y advi sabl e.

THE COURT: M. Perillo?

MR PERILLO W're ready with four witnesses; | think
9:00 is a fine tine.

THE COURT: Al right. [I'Il conmmt to -- I'mhere.
["I'l commt to be ready to go at 9 o' cl ock.

MR- HO Your Honor, there is one other issue.

THE COURT: To the podium please.

MR HO ~-- whichis that if you | ook at Exhibit
binder, it's the Huffard declaration, the reply Huffard
declaration are both redacted, which makes cross-exam nation
I npossi bl e and that was never agreed to by the union. And
al so, Exhibit 275 which is the five-year plan was never put
into the binder. W wll request that the unredacted versions
of those declarations, as well as Exhibit 275 be put into the
bi nder and to permt cross-exan nation.

THE COURT: M. Moskow tz?

MR. MOSKOW TZ: The answer is, of course, that was a
m stake and so it's being correct.

THE COURT: Al right. Al right. Then we'll have --

MR HO so by tonorrow norning, we're going to have
unr edact ed versions; yes.

MR, MOSKOW TZ: How about in five m nutes?

MR HO  Ckay.

MR, MOSKOW TZ: O an hour.
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THE COURT: Al right. You all have -- because we
have copies of themas well. Al right. Then is there
anything el se then before we adjourn?

MR MOSKOW TZ: Nothing fromthe debtors, Your Honor.
Thank you.

THE COURT: Al right. M. Perillo, anything else for
t he uni on?

MR, PERILLO  Not hing here, Your Honor.

THE COURT: Al right. Any of the other parties,
rather than me do the round robin and we could be here anot her
twenty mnutes? Al right.

Then hearing nothing else, we'll be in recess until
tonorrow norning at 9:00 a.m Thank you.

(Wher eupon t hese proceedi ngs were concl uded at 6:11 PM
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UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on April 29, 2013 was filed on May 2, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: May 9, 2013. Personal data identifiers include: social security numbers

financial account numbers, names of minor children, and dates of birth. If no such request is filed within the
allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:May 23, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: June 3, 201

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: July 31, 2013, unless extended by court order. However, during this
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services, :
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 5/2/13

Copies Mailed To:
Brian C. Walsh, Bryan Cave LLP, 211 N Broadway Suite 3600, St. Louis, MO. 63102
Rev. 12/10
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