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PROCEEDI NGS

THE CLERK: Please rise. The United States Bankruptcy
Court for the Eastern District of Mssouri is nowin session,

t he Honorable Kathy A Surratt-States presiding.

THE COURT: Good norning. Please be seated. Good
morning. Al right. It's like déja vu. Here we are again in
the continued hearing in the Patriot Coal matter on the
debtors' notion under 1113 and 1114. Let me start first with
appearances in the courtroom

MR KAM NETZKY: Good norning, Your Honor. M chael

Russa -- no, sorry -- Benjam n Kam net zky --
THE COURT: | was thinking the same thing. M.
Kam net zky, I'mwell aware of who you are today.

MR MOSKOWTZ: Right. Al | could say is all
overwei ght New York | awyers don't have the same nanme. But
anyway -- okay.

I["msorry. Were was |? Onh yeah. |'mBenjanin
Kam net zky of Davis Pol k & Wardwel | on behal f of the debtors.
I'mhere in court with ny colleague, Dan Loss. Elliot
Moskowitz will be joining us soon. Jonathan Martin. W're, of
course, here with from-- Lloyd Palans from Bryan Cave, our
| ocal counsel in this issue. Thank you.

THE COURT: Good norni ng.

MR. WLLARD: Good norning, Your Honor. May it please
the Court. Geg WIllard from Carnody MacDonal d on behal f of
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the official unsecured creditors' conmttee. Wth nme is ny co-
counsel, Stephen Blank, from Kraner Levin firm Thank you,
Judge.

THE COURT: Good nor ni ng.

MR WLLARD: Good norning.

MR PERILLO Good norning, Your Honor. Fred Perillo
on behalf of the United Mne Wrkers of Anerica. And with ne
today, ny colleagues, Yingtao Ho and Sara Geenen.

THE COURT: Good norni ng.

MR PERILLO Al so general counsel of the United M ne
Wrkers, Gant Crandall, and staff attorney of the United M ne
Workers, Art Traynor. Thank you, Your Honor.

THE COURT: Thank you and good norni ng.

MR, GARTNER: Good norning, Your Honor. Matthew
Gartner of Husch Bl ackwel |l on behalf of Citibank, the first out
DIP agent. Wth ne in the courtroomtoday is Joe Snolinsky of
Wil, Cotshal & Manges al so on behal f of the Citibank, first
out DI P agent.

THE COURT: Al right.

MR SMOLI NSKY:  Good norning, Your Honor.

THE COURT: Good norni ng.

MS. TOLEDO Good norning. Laura Tol edo of Latham &
Gage on behal f of Bank of Anerica, the second out DI P agent.

In court today with nme is Ana Alfonso WIlkie Farr & Gallagher.

THE COURT: Good norni ng.
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MS. TOLEDO  And Margot Schonholtz is on the phone,
also of Wllkie Farr & Gallagher.

THE COURT: Al right. Thank you.

MS. LONG Good norning, Your Honor. Leonora Long on
behal f of the United States trustee.

THE COURT: Good nor ni ng.

MR GOODCHI LD:  Good norning, Your Honor. John

Goodchil d here on behalf of the UWA Health & Retirenment Funds.

THE COURT: Good norni ng.

MR GOODCHI LD: Good nor ni ng.

THE COURT: Ckay. Good norning.

MR. MARSI CO  Good norning, Judge. Leonard Marsico,
McGui reWwbods, for Chio Valley Coal and Chio Vall ey
Transl oading. Wth ne today is Mchael McKown who acts as
general counsel for Chio Valley Coal.

THE COURT: Al right. Good norning.

MR, LEVINE: Good norning, Your Honor. Jon Levine of
Andrews Kurth on behalf of WImngton Trust as indenture
trust ee.

THE COURT: Good norni ng.

MR SCHNABEL: Good norning, Your Honor. Eric Lopez

Schnabel of Dorsey & Wiitney on behalf of U S. Bank as trustee.

THE COURT: Good norni ng.
MR. STRASSER: Good norning, Your Honor. Alan

Strasser fromthe Robbins Russell firmon behalf of the

eScribers, LLC | (973) 406-2250
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not ehol ders.

THE COURT: Good nor ni ng.

MR COUSINS: Good norning, Your Honor. Steven
Cousi ns of Arnstrong Teasdal e on behal f of Peabody Energy
Cor poration

THE COURT: Good nor ni ng.

MR, COUSINS: Good norning.

THE COURT: Al right. And then on the tel ephone, we
have Ms. McGeal on behal f of the debtors?

MS. MCGREAL: Yes. (Good norning, Your Honor.

THE COURT: Good norning. Gegory Plotko on behal f of
the creditors' commttee.

MR, PLOTKO That's right, Your Honor. Good norning.

THE COURT: Good norning. Margot Schonholtz on behal f
of Bank of Ameri ca.

MS. SCHONHOLTZ: |'mhere. Thank you, Your Honor.

THE COURT: Good norning. Blaine Early on behal f of
Argonaut | nsurance.

MR, EARLY: |'mhere, Your Honor. Good norning.

THE COURT: Good norning. Theresa Anderson on behal f
of the Pension Benefit Quaranty Corp.

MS. ANDERSON:. Good norning, Your Honor.

THE COURT: Good norning. And Kristi Davidson on
behal f of Caterpillar.

MS. DAVIDSON: Yes. Good norning, Your Honor.
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THE COURT: Good norning. Al right. And before we
get started, | think we know where we're going today. W have
three witnesses that the UMM will put on today in preparation
we have for tonorrow when we will be to closing argunents.

Al though | previously ordered that the parties other than the
debtors and the UMM coul d have twenty mnutes for closing, I'm
going to have to anend that in Iight of the anmount of tine that
it has been taking. And | wll give each of those parties ten
mnutes to nake their closing argunents so that | can ensure
that we will conclude tonorrow. The debtors and the UMM wi ||
not be tinmed in their closing argunents.

All right. Then, M. Kamin -- I'msorry. M. Perillo
or M. Ho, are we ready to call the next w tness?

MR. HO Yes, Your Honor. United Mne Wrkers call
M cheal Buckner.

THE COURT: Al right. M. Buckner, if you' d step up
to the podiumfirst, please, to be sworn.

THE CLERK: Pl ease raise your right hand, sir.

(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There is a step up. If you would please speak into the
m crophone.

DI RECT EXAM NATI ON
BY MR HO
Q Good norning, M. Buckner.
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A Good nor ni ng.

Q What i s your educational background?

A | have a master of science degree in industrial relations
that | received fromWstern University in 1975.

Q M. Buckner, if you could just speak up a little bit.

A Yes, sir.

Q Thank you. Have you ever worked in a coal mne before?
A Yes. After | received ny nasters degree, | took a job in
northern West Virginia as an underground coal m ner for
Consol i dati on Coal Conpany.

Q What type of work did you performin that job?

A | performed a nunber of jobs over the al nost three-year
period that | was enployed. | worked underground at the face.
| ran a shuttle car. | did roof bolting. | was a belt

exam ner. | was a general inside laborer. | also worked
outside for a period of tine in the preparation plant and in

t he coal | oading yard.

Q And was that a continuous m ner operation?

A Yes, it was.

Q By whom were you enpl oyed after you worked in the coa

m nes?

A I worked in the mnes from 1976 through the latter part of
1978 when | took a job with the United Mne Wrkers of Anerica
International Union to work in its |egislative departnent.

Q Are you still enployed by United M ne Wrkers?
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1] A Actually, I'mretired fromthe UMM International. |
2|| provide some consulting services to the union. And I'm an
3|| enployee of the UWA Health & Retirenment Funds as a trustee on
4| several plans.
5/| Q Can you briefly run through your enploynent history at the
6|/ United M ne Wrkers?
7 A Yes. In late 1978, | was hired as a |egislative
8|| representative for the union working in the union's |egislative
9 departnment. In approximtely 1979, potentially 1980, | can't
10| renmenber the exact dates, | was appointed the union's
11| legislative director where | directed the union's | obbying
12| activity. 1In 1982, | was appointed the union's research
13| director and that was a position | held continuously until 2005
14| when | retired.
15| Q Did the union have a research library during the tinme when
16| you were the research director?
17| A Yes, sir.
18| Q Did you have a role in nmaintaining the records in their
19| library?
20| A Yes. That was one of ny functions to maintain those
21| records.
22| Q Did you performother research for the union as well?
23| A Yes. | did a broad range of research for the union
24| involving research on the coal industry for collective
25| bargai ni ng purposes, for organi zing purposes. | was involved
eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net
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in analyzing the effects of the Clean Air Act on coal conpanies
and coal mners. So | did a broad range of research for the
uni on over the years.

Q Did you also frequently performanalysis on the research
t hat you perforned?

A Yes. One of ny jobs was to analyze information that the
conpany is provided during bargaining to the union and to
assist the officers and the other negotiators in formulating
proposal s and maki ng counterproposal s and costing out the cost
of the contract.

Q Have you ever testified before Congress or other

gover nment al bodi es?

A Yes. |'ve testified before both the United States Senate
and the U. S. House of Representatives, commttees of both
bodies. | was a nenber of a federal coal export conm ssion
appoi nted by the secretary of comerce. | participated in the
U S. Departnent of Energy Task Force representing the mne

wor kers on the coal task force of those energy departnent.
|'ve testified before a nunber of state public utility

comm ssions on utility conpliance under the 1990 dean Air Act
amendnments. | think that covers it.

Q Have you ever prepared testinmony for others on mners'
heal th i ssues?

A Yes. |'ve been involved with health and safety issues

since | began working for the Mne Wrkers. | have
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participated in the drafting of testinony that the officers of
the union presented and the directors of the occupationa
health -- safety and health departnent.

Q You testified earlier you were a trustee on enpl oyee

benefit funds? What specific funds have you serviced as

trustee?

A In 2005, when | retired, | was appointed a trustee at the

UMM Health & Retirenment Funds. Prior to that, | was a trustee
on two of the union's construction -- the retired construction

benefit plan and the construction pension plan. [In 2005, when

| becanme a trustee at the UMM Health & Retirenent Funds, |
served on the UMM Conbined Benefit Plan and the UWMA 1992
Benefit Plan which were -- which are statutory benefit plans
under the Coal Act. |1've also served as a trustee of the UMM
1993 Benefit Pl an.

| stepped down fromthose positions last year and |'ma
trustee and have been a trustee since 2005 of the UMM 1974
Pensi on Plan and the UMM Retiree Bonus Account Plan and the
Cash Deferred Savings Pl an.

MR, KAM NETZKY: Your Honor, | don't nean to interrupt
but we're having trouble hearing the witness and the people
can't hear at all. |Is there a way we could pick up the
m crophone or -- I"'msorry that | had to interrupt.

THE COURT: Al right. No, not a problem Al right.

THE WTNESS: | can try to speak cl oser
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THE COURT: -- M. Buckner -- yes. Coser to the
m crophone. That's nuch better.

THE WTNESS: |'mafraid I'mgoing to smack nysel f.

Q Through your work as a trustee, did you acquire know edge
of mners' health issues?

A Yes.

Q How di d that occur?

A Vel l, the benefit plans spend a great deal of tine trying
to coordinate the care of the mners so that the trustees are
often involved in designing plans to hel p coordinate that care
and the issues that -- the chronic conditions that the mners -
- the retired m ners have are frequently discussed at the
trustee neetings and at other neetings. W have a process
called a resolution of disputes when there's a di spute between
an active mner or retired mner and the enployer. Those

di sputes come to the Health & Retirement Funds for resol ution.
And often, the question is nedical necessity so there's a great
deal of information provided there.

As a pension trustee, one of the pension benefits
provided is a disability pension and there's a great deal of
information in those records. Wen a mner applies for a
disability pension, he has to denonstrate that he's totally
di sabl ed and that his total disability is related to a work-
related injury.

Q During the course of your enployment as a trustee, have
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you reviewed the files of hundreds of active and retired

m ners?

A Yes.

Q Have you ever participated in bargaining over the NBCWA?
A Yes. As | said, | was appointed the union's research
director in 1982. And | have participated in every round of
negoti ati ons over the National Bitum nous Coal WAge Agreenent
since then. That would be the 1984 agreenent, the 1988
agreenent, the 1993 NBCWA, the 1998 NBCWA, 2007 agreenent and
the nost recent being the 2011 agreenent.

Q Are the level of pension benefits set in the collective
bar gai ni ng agreenent s?

A The accrual rate is set. The actual pension is determ ned
once the pensioner makes application based on the accrual rate
of the contract he retired under and his years of service.

Q What is the approxinmate |evel of current benefits offered
by the 1974 Pension Plan for retired m ners?

A The average pension under the 1974 plan is about 580

sonmet hing dollars per nonth for a regular retiree and about 400
and sonething dollars a nmonth for surviving spouse.

Q In the course of researching to support the negotiations
over pension benefits, have you researched the issue of pension
benefits avail able fromother industries?

A Yes. W try to be aware of what other -- other pension

pl ans provide. One of the sources of information on nulti-
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enpl oyer pension plans is a group called the Nationa
Coordinating Commttee for Miulti-Enployer Plans which is a
group made up of plan sponsors, both enployers and unions in
the multi-enployer field.

Q Based on your research and your personal know edge of the
NBCWA, how m ner pension benefits conpare with pension benefits
offered in other industries?

A They tend to be much lower. For exanple, the coordinating
commttee that | nentioned periodically publishes survey

i nformation on other nulti-enployer plans. The nost recent
date that 1've seen was a 2010 report and they reported that

t he nmedi an pension benefit anong their survey participants was
alittle over 900 dollars a nonth and they termed that nodest
by any definition. And as | said, our pension benefits |ast
year were about 580 dollars.

Q In the NBCWA negotiations that you were involved in, how

i nportant was retiree health as an issue for the union?

A It is -- it's -- other than the health and safety issues
which are life and death to the active mners, nothing is nore
i nportant to the union than the retiree health benefits because
we view that as also a life and death issue for these retirees.
Q Did the union ever conmunicate the inportance of retiree
health benefits to the union across the bargaining table during
t hose negoti ations?

A W have always tried to comrunicate to the enpl oyers that
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retiree health care is absolutely necessary in getting a
contract with the union and then we nove on to the other wages
and benefits.

Q In the past, has the enployers given the union a choice
during the course of NBCWA negotiations on howto allocate
conpensati on between wages and benefits?

A The enpl oyers have said to us at various tines in

negoti ations that they have a target anount of nobney that
they're willing to allocate towards the | abor costs and that

t hey are sonewhat agnostic about how we nmove that -- those
contract dollars around in terns of wages and benefits.

Q And how did the union choose when given that choice by the
enpl oyer s?

MR, KAM NETZKY: (Cbjection, Your Honor. This calls
for hearsay. He's talking about an out-of-court statenents
made by the union and made by the conpanies. He doesn't even
say what he's tal king about with negotiations. But this is
cl assi ¢ hearsay.

MR. HO  Your Honor, | was tal king about the very
negoti ations that he hinself participated in.

THE COURT: |'Il overrule the objection. You can
answer the question.

Q How di d the uni on choose when given the choice on howto
al | ocate conpensation between wages and benefits by enpl oyers?

A Vell, as | said, we've always insisted that the conpanies
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live up to the promse of retiree health care. So we start
fromthat prem se that the retiree health care benefits are
going to be paid. So as | believe the conpany's docunent
showed, we allocated significant amunt of contract dollars
towards the retiree health care.

Q Have you ever been involved in negotiations where the
enployer tried to walk away fromthese retiree health

obl i gati ons?

A Unfortunately, yes. 1In 1989, the Pittston Conpany, at the
expiration of the 1984 agreenent, term nated health benefits
for approximately 2,000 of its retirees and said to us -- said
to the union that we should | ook to the funds, the UMM funds,
to provide those benefits. So, unfortunately, yes, | have been
i nvol ved.

Q And what happened in that situation when the enpl oyer
tried to walk away fromits retiree health obligations?

A Utimately, the union struck Pittston for -- | believe the
strike began in April of 1989 and didn't end until the end of
Decenber 1989 and invol ved intervention by the United States
gover nnent .

Q And did the union incur very substantial fines during the
course of that strike?

A The union was fined by state courts sixty-four mllion
dollars. | believe we were also fined several mllion dollars

by federal courts which, ultimately, got resolved. The sixty-
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four mllion dollar fines ultimately were overturned on appeal
to the United States Suprenme Court.
Q Have you been involved in other strikes by the UMM over
the retiree health issue?
A Yes. And -- in 1993, after the Coal Act had been enacted,
the bargaining parties sat down and the Coal Act had nerged the
1950 benefit plan and the 1974 benefit plan which were
providing health benefits to certain retirees, nmerged that into
a new plan under the Coal Act called the Conbi ned Benefit Fund.
And the '74 benefit plan had been an orphan safety net when
conpani es went out of business, the '74 plan stepped in to take
over those obligations.

Because the Coal Act had elimnated the 1974 plan or
nmerged it into the Conbined Benefit Fund, the union knew t hat
it needed a replacenent. And the union proposed a 1993 benefit
plan that essentially would fill the role of the '74 plan. The
enmpl oyers rejected that proposal and ultimately we engaged in a
series of strikes beginning in early 1993 and again, they
| asted ultinmately until Decenber of 1993.
Q You spoke of the Coal Act. Was the Coal Conm ssion a
precursor to the Coal Act?
A Yes. One of the settlenments -- | nentioned that the
federal governnent intervened in the Pittston strike. The
secretary of |abor appointed a former secretary of |abor,

WIlliam Usery to nediate the Pittston dispute. And one of the
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things that Secretary Dol e recommended as part of the ultimate
settlenent of that strike was the appoi ntment of a blue ribbon
conm ssion that would look into the issues that had led to the
di sputes over retiree health care. And she appointed a

comm ssion made up of coal industry representatives, union
representatives, academ a, federal governnment, health

I nsurance, actuarial firms to exam ne those issues. And
ultimately, they issued a report that's becone known as the
Coal Comm ssion Report.

Q Were there coal conpany executives on that conm ssion?

A Yes, there were

Q And did that conmm ssion issue a reconmendation or an
opinion on the retiree mner -- on retired mner's right to
heal t h i nsurance coverage?

A Yes. The conm ssion issued its report, | believe, in
Novenber of 1990. And one of their main conclusions was that
retired mners had a legitimte expectation of retiree health
benefits for life. They said that that was the way that the --
that was the prom se that these miners received during their
working lives and that's how they planned their retiremnment
years. And the government ought to ensure that that prom se
was ful filled.

Q During your tenure at the UMM, were there tinmes when the
uni on had a doctor on staff?

A Yes, when | first became a |egislative representative for
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the union. At the tine, the union had two departnents: a
departnment of occupational health and a departnent of
occupational safety. And the director of occupational health
was a mnedi cal doctor by the name of Loren Kerr who had

previ ously been an area nedical director for the UMM Funds.
And during the legislative in the 1970s -- I'msorry -- in the
| ate 1960s over black lung issues, the union hired himto be
the director of occupational health.

Q And did the union maintain the records that Dr. Kerr
produced on health issues?

A Yes.

Q And do sone of those records concern the black |ung

di sease?

A Yes. A great deal of his work was related to black | ung.
Q Based on those records nmaintained by the union, what are
t he causes of the black |ung disease?

MR, KAM NETZKY: (Cbjection, Your Honor. And | respect
your decision of yesterday. But we're tal king now of --
because after tal king black |ung disease, he's clearly, under
701(c), not able to do this. He's not a doctor. It sounds
i ke his basis for talking about this is the fact that he spoke
to a doctor many years ago and that doctor told himsonething.
Nurmber one.

Nunmber two, his other -- | guess the point of his --

of M. Ho eliciting the testinony that he's a trustee of a
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heal th and benefit fund, | think that goes a | ong way from
bei ng a doctor yourself. |'ma trustee of a hospital and I
certainly won't give testinony about black |ung disease or
ot her nedical conditions.

This is clearly within the anmbit of 701(c). He's not
a doctor. He can't talk about medical conditions.

MR HO Your Honor, if I may speak?

THE COURT: You nmay.

MR HO | thought we already spent on this yesterday.
And | really don't want to waste any nore time onit. This is
straight fromhis declaration which you kept in. And he's not
giving a nedical opinion here. What he's doing is, he's giving
you a sunmary of what's on the union's business records which
he's entitled to do.

MR KAM NETZKY: Your Honor, the question was what are
t he causes of black |ung disease.

MR. HO Based on the records.

MR, KAM NETZKY: Ckay.

THE COURT: Al right. [If you rephrase the question
to include that, that's fine. And then |ikewise, I'Il rem nd
you, M. Ho, as well that | have read M. -- |'m probably nost
famliar with M. Buckner's declaration after yesterday. So |
am aware of many of the things init. So we don't need to
drill down into detail on them

MR, KAM NETZKY: But, Your Honor, they haven't
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produced those records. So, | nean, this is like -- | nean,
this is textbook. They're saying they'll let himtal k about

records even though he's not an expert but we don't get the
records to cross-examne him This is why we have Rul es of
Evi dence.

THE COURT: Well, but | think when he amends the
guestion to say "According to the records that" -- you know,
and they're volum nous. Many of themare footnoted in his
declaration. | think that that's fine.

MR KAM NETZKY: Yeah, but he has public records
footnoted in his declaration not the union's own private
records. They haven't been produced to us. Wiy haven't they
been produced to us? Because he's not an expert w tness. They
don't have to be produced to us. And now he's pretending to be
a medi cal expert.

It doesn't really matter. Again, thisis -- | just
kind of don't |ike farces happening in court and this is what
it is. You think we're really going to say that there's not a
probl em of bl ack |ung disease? | think we have a big 403 issue
here. Exactly what rel evance does this have, why is this not
just a waste of tine. But if he wants to tal k about black |ung
di sease, | guess, knock hinself out. But this is not
appropriate for a courtroomfor soneone to cone in and say |
spoke to a doctor and | ooked at their records and | et ne now

tell you what the causes are for black |lung disease.
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BY MR HO

Q Based on the records you reviewed, what causes bl ack | ung
di sease?

A According to the National Institute for Cccupationa
Institute for COccupational Safety and Health, long term
exposure to respirable coal dust causes coal workers
pneunoconi 0Si S.

Q If you'd go to the back of your declaration, there are

ei ght lung pictures.

MR HO Can you give nme the nunber of that?

Q Look at one of these three.
A Yes, sir.
Q Wiere did these pictures conme fronf

These -- these are pictures of actual lung slices taken in
autopsies. These were part of a panphlet produced by Dr. Loren
Kerr called "Black Lung". And he obtained themfrom
congressi onal testinmony that was presented during the 1969 Coa
Mne Health and Safety Act. A Wl sh doctor who had done a | ot
of work on coal mners pneunoconiosis presented these to the
senate conmmttee that was considering the Coal Mne Health and
Safety Act.

Q And what's the approxi mate age of these pictures?
A Vell, they were presented in 1968 or 1969. So I'm
assuming that Dr. Goff (ph.) had accunul ated t hem soneti ne

i mmedi ately prior to then.
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Q Are there nore recent governnental reports that show that
underground mners are continuing to suffer fromblack |ung

di sease?

A Yes. N OSH has issued several reports recently that talk
about the preval ence of black lung after the passage of the
1969 Act for many decades. Since then, the preval ence of black
| ung anong active mners who is declining, NIOSH reports that
sonmetime in the 1990s that downward trend reversed. And the
rates now are about twice as high as they were at their |ow
poi nt .

Al so, there was a governnental report to the state of West
Virginia in the investigation of the Upper Big Branch disaster
from 2010 and they did autopsies of -- there were twenty-nine
victinms. They had enough lung tissue to do autopsies on, |
bel i eve, twenty-four of those. And they reported that
seventeen of the twenty-four, about seventy-one percent of the
Upper Big Branch victinms, showed evidence of coal workers
pneunoconi osis. Sone of those had | ess than ten years of
mning. And one of themthat showed evi dence was twenty-five
years ol d.

Q You testified earlier that you had revi ewed hundreds of
retiree and active miner health records in your capacity as a
trustee, right?

A That's correct.

Q Wiat are sone of the long-termdisabilities or nedica
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I ssues you have seen mners suffering in those files?

MR KAM NETZKY: Your Honor, obviously, | renew ny
objection. He's now going to say that based on ny review of
medi cal records of retirees, | believe the causes are x, y and
z. Again, we dispute any of this but this is a court and I
can't help nyself. | love the law. And this is so outrageous

under the Rules of Evidence to have a lay w tness tal k about

t he causes of disease -- of mners because as a research person
at the UMM, his job was to | ook at nedical records. I'm
sorry. | just have to object.

MR HO Your Honor, he's not tal king about the
medi cal cause. He's sinply tal king about what is in the files
that he reviewed.

MR, KAM NETZKY: And again, we don't --

MR HO Again, they haven't requested those records.
And if they had requested them we woul d have been happy to
provi de them

THE COURT: Well, where I -- all right.

MR, KAM NETZKY: Again, this now-- we go to the
point. |If he's an expert, Rule 26 requires himto produce it
W thout a request. This is why he's a lay person. And if he's
a lay person, he can't talk about it.

MR HO \Well --

THE COURT: Well, I'Il sustain the objection. | think

we're alittle far here with his review of nedical records. So
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you can ask your next question, M. Ho.

BY MR HO

Q Has the union -- had the retirenent funds conm ssioned a
study on the health of retired mners conpared to other
popul ati ons?

A Yes. The funds has conducted or has comm ssioned Mercer
Benefits in both 2004 and 2009 to nake a conparison of the

I Il ness burden of the funds' popul ation conpared to the overal
Medi care popul ation.

Q And is that study naintained in the union's business
records?

A Yes.

Q What was the conclusion of that study?

A The sinple conclusion was that the funds' popul ati on had
an illness burden that was approximately a third higher than a
conpar abl e Medi care popul ati on

Q Under the collective bargaining agreenment, how | ong does
it take NBCWA -- under the NBCWA, how | ong does it take a union
menber to acquire vested retiree health benefits?

A It depends on the age at which he last works. If he |ast
wor ks after age 55, the requirenent is ten years of signatory
service. If he's laid off before age fifty-five, he needs
twenty years.

Q For the retired mner, does the collective bargaining

agreenent provide any incone aside fromthe pension?
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A There is a one-tinme pension bonus that's payable. Under
the previous agreenment, it was paid in each year fromthe
pensi on plan. Under the current agreenent, it's paid froma
separate trust called the Retiree Bonus Account Plan and those
paynents are only applicable in the years 2014, 15 and 16.

Q What is the anount of those paynments?

A For a retired mner, it's approximtely 575 dollars and
for a surviving spouse, | think it's in the range of 400 and
sonmething dollars. So it's essentially a one-nonth bonus.

Q Did you participate in any neetings over the Gateway
negoti ati ons?

A I was not directly at the table but | was

cont enpor aneousl y involved with the union's bargainers. | nmet
wi th them on nunerous occasions to talk about what Patriot was
proposi ng and what the uni on was count er proposi ng.

Q Did you participate in neetings that discussed strategy?
A Yes.

Q Did you participate in neetings that discussed the union's
obj ectives during the course of the bargaining?

A Yes.

Q Are the Gateway coll ective bargaining agreenents and the
NBCWA in the union's business records?

A Yes.

Q Are you famliar with thenf

A Yes.
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Q Does the initial Gateway Eagle contract provide a
di fferent package of benefits in the normal NBCWA?
A Yes. The Gateway Eagle contract paid initially
approxi mately 3.50 per hour nore than the NBCWA. Now that gap
is narrowed as the NBCWA has had increases since them In lieu
of participation in the 1974 Pension Plan, the Gateway Eagle
contract provided a 401K enpl oyer contribution of six dollars
per hour. And the hour major difference is that the Gateway
Eagle mners are not accruing years of service toward retiree
health care for their tine at Gateway.
Q Did the neetings that you attended include the discussions
on why the union accepted this different package of benefits?
A Yes. The union wanted job opportunities at this new
operation for its enployees at a nearby |ocation called Rivers
Edge that was planned to be shut down. And the conpany said
that they were | ooking for experienced mners to staff it but
that they didn't want to sign the standard NBCWA and if we
could cone to terns, they would give hiring preference to the
Ri ver's Edge enpl oyees.
Q Was there al so any discussions concerning transfer rights
in the neetings that you attended?
A Ye --

MR, KAM NETZKY: (bjection. Calls for hearsay. He's
about to tal k about out-of-court statenents.

MR HO Well, I'mjust tal king about neetings that he
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attended and what was said in the neetings that he personally
attended. | think that's proper.

MR KAM NETZKY: Yeah. And that's hearsay.

THE COURT: |I'Il sustain the objection. Wy don't we
get to what does the agreenent say.
BY MR HO
Q What does the agreenent say on transfer rights?
A That the agreenent between the union was not reduced to --
and Patriot was not reduced to witing in the text of the
contract. The understandi ng was that enpl oyees who took a job
at Gateway woul d have transfer rights to other Patri ot
operations that were covered by the NBCWA so that those that
had al ready vested their right to retiree health care m ght
want to take advantage of the higher wage and the enpl oyer 401K
contribution and that someone who took a job who had not yet
vested his right to lifetine health care at Patriot would have
the right to transfer if a job was available at another m ne

that had the NBCWA coverage.

Q Are there other contracts for the Gateway conpl ex?
A G her contracts?

Q Yes.

A Yes.

Q What other contracts are there?

After the initial CGateway contract, the conmpany deci ded

that it wanted to term nate several contractors. One of those
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was Farley Eagle; one of themis called the CCl0O; and | think a
third was Sugar Mapl e.

Q Were you involved in the negotiations over those
contracts?

A Not directly with the enployer but in the sanme capacity
advi sing the unions' negoti ators.

Q How di d those contracts' benefits conpare to the NBCWA?

A They also don't participate in the 1974 Pension Plan. The
mners are not accruing years of service toward their retiree
heal th benefits for the tinme that they work at those
operations. And | believe that the union reduced the amount of
payment into the 401K

Q Did those contracts have a | ower total package of
conpensation in the Gateway Eagle contract?

A Yes.

Q Did you attend neetings where it was discussed why the

uni on accepted these | ower contracts of these other Gateway

m nes?

A Yes, | did. The rationale for the union was that these
were contract enpl oyees not Patriot enployees. And if Patriot
had decided to just term nate those contractors, they had no --
no transfer rights to other Patriot mnes and they had no
transfer rights to that mne unless we cane to an agreenent.

So we wanted to nake sure that the enpl oyees -- the forner

enpl oyees of the contractor which Patriot wanted to hire as
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their enpl oyees coul d get those jobs.

MR, KAM NETZKY: Your Honor, | nove to -- the
guestion -- he junped questions so | didn't have a chance to
object. | nove to strike the last answer as hearsay for the
precisely same reason he was just testifying people who
negoti ated the contract told himafter the fact. And that's a
classic out-of-court statenent.

MR HO Well, he didn't say it was said to him It
was a di scussion he participated in. | think that's different
fromjust saying | heard soneone el se say sonet hing.

MR KAM NETZKY: \What ?

MR HO \Well, he participated in neetings over the
uni on's bargaining objectives. He's sinply talking about what
t hose neetings resulted.

MR, KAM NETZKY: CGood.

THE COURT: Yes.

MR. KAM NETZKY: And that's hearsay.

MR HO But that's not necessarily from sonmeone el se

THE COURT: I'Il overrule the objection and | et the
answer stand.
BY MR HO
Q Does the union maintain seniority lists for its Gateway
contracts?
A The I ocal union does, yes.

Q Wul d that show how many enpl oyees are on the seniority
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list?

A Yes. They're called panel custodians. Both the conpany
and the union have responsibility for doing that.

Q At the time their first contracts were negotiated, how
many enpl oyees were working in those Gateway m nes?

A | don't renmenber the exact nunber. | think it was
sonewhere around thirty-five enpl oyees that they were
anticipating hiring. The original Gateway operation, |

bel i eve, was a single continuous -- one single continuous m ner
secti on.

Q During the course of the NBCWA negotiations, was m ner
productivity a frequently recurring topic of discussion?

A A great deal of discussion is had in bargaining about
productivity, yes.

Q Did you ever do any research for the union on productivity
I ssue?

A Yes. At every bargaining session, yes.

Q Do you al so have personal experience working in the mnes
concerni ng what affects productivity?

A Yes, | do.

Q Based on your research and personal experience, what other
factors have affected productivity of a mne?

A Vell, the primary factor is the geol ogy, the height of the
scene, the roof conditions, the bottom conditions, whether

you' ve got wet conditions or dry conditions. Those are prinary
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drivers of productivity. Qher factors would be the type and
the condition of the equi pment that you're using. Those would
be the primary drivers. You' ve also got the experience of the
wor kf orce, the experience and the quality of the managenent.

Q Are you famliar with a statistic called cost per ton
produced?

A Yes. That's a common -- a common neasure of the -- used
In the coal industry.

Q Do all the factors that you just mentioned affecting
productivity also affect cost per ton produced?

A Yes. Productivity is a primary driver of the ultimate
cost of the product.

Q And can all the factors you just mentioned be different
frommne to mne?

A Yes. The -- it -- there's no two -- there's no two mnes
that are exactly identical.

Q What is the anount of the wage increase in the NBCWA from
2005 to 20127

A Alittle over six dollars an hour.

Q Wiat are the nmmjor benefit changes during that tinme

period?

A In terms of cost, in 2005, the contribution to the 1974
Pension Plan was zero. It currently is $5.50 per hour. So
that's a $5.50 increase. | believe the 1993 plan was fifty
cents at that tine and nowit's $1.10. In 2005, the bonuses

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'CORE UdHBorATI ON. et al .

that we tal ked about were paid out of the Pension Plan. And
now they're paid froma separate trust that's $1.50. So those
changes woul d probably add up to maybe ei ght dollars per hour.
Q So when you add up all the wage and benefit changes in the
NBCWA from 2005 to 2012, approxi mately what nunber do you get?
A Wl |, those two nunbers would get you to thirteen,
fourteen dollars an hour. And then because of nedi cal
inflation, the cost of providing active health care and retiree
health care would al so have increased to a certain ambunt. So
you' re probably tal king somewhere in the range of twenty
dol lars an hour increase.
Q Does the ElIA publish data on mine productivity?
A Yes, as well as the Mne Safety and Heal th Adm ni stration.
Q And woul d those statistics include the northern Appal achi a
regi on?
A Yes.
Q According to those statistics, what is the average
productivity of a northern Appal achi an m ne?
A Around four tons per hour.
Q During the course of research health in negotiations over
productivity, have you ever worked on cal cul ating the |abor
costs per ton -- on the | abor costs --

MR- HO  Scratch that for a second.
Q Have you ever calculated the statistic of an increase in

| abor costs per ton produced?
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A Yes.

Q In the case of northern Appal achia, given the twenty
dol | ar increase in wages and benefits and the four ton per hour
statistic, how do we calculate the increased | abor cost per ton
produced?

A Well, if your cost increased by twenty dollars per hour
and you' re producing four tons per hour, it's a sinple
division. And you end up with five dollars per ton increase.
Q Are you involved in the current 1113/1114 negoti ations?

A Not directly at the table except for the one nost recent
nmeeting. But |I'ma nenber of the union's Patriot bankruptcy

t eam whi ch consists of Cecil Roberts, Art Traynor, Brian Sanson
who woul d have done the direct bargaining with the conpany,
Grant Crandall, the union's general counsel, and |I have been
involved in all phases of the 1113/1114.

Q Do you al so serve on unsecured creditors' conmttee?

A | do.

Q Are you famliar with other proposals that have been made
in this case?

A Yes. |'ve been involved in devel oping and witing the

uni on's counterproposals and |'ve reviewed the proposal s nade
by the conpany.

Q On the issue of changing a deface, has the union accepted
Patriot's proposal ?

A W have adopted their proposal and included it in our
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count er proposal s, yes.

Q Havi ng participated in collective bargaining negotiations
for over thirty years, have you ever participated in
ratification neetings?

A Yes.

Q Have you ever spoken to mners about their reactions to
certain terns in the collective bargai ning agreenent ?

A Quite frequently. Mners are not shy about sharing their
views of the collective bargaining agreenent.

Q Based on that experience, do you have an opi nion on what
woul d happen to Patriot's attrition rates in union operations
if the 1113 notion was granted?

MR, KAM NETZKY: (Cbjection. | don't think he has any
sort of basis to give this type of opinion to the Court. He's
not, again, an expert and this is just merely speculation on
his part.

MR. HO  Your Honor, it's a |lay opinion based on his
first-hand inpression, based on actually speaking with mners
who happened to react to the 1113 proposal.

THE COURT: Yeah. [I'Il overrule it. 1It's just his
opi ni on, what he thinks.

Q Do you remenber the question?
A Yes. Gven that the 1113 proposal contenpl ates
significant wage reductions for a large portion of the

wor kf orce, given that the 1113 proposal proposes to reduce up
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to nineteen paid | eave days, given that the 1113 proposa
contenpl ates significant cost shifting to the active mners for
their health care, | believe that many of the mners, if this
1113 proposal were granted and inplemented, would seek to find
enpl oynent at other coal m nes.

Q Do you know whether a significant percentage of Patriot's
union mners are eligible for retirenment?

A Yes. A huge percentage of them are.

Q What' s t he approxi mate percentage?

A More than half, | believe, are eligible.

Q Did you work on the union's April 27th, 2013
count er proposal ?

A Yes, | did.

Q Was PwC al so involved in working on that counterproposal ?
A Yes. PwC has been involved in costing out all of our
proposal s.

Q Wio did the math that supported that proposal ?

A At Pricewat erhouse.

Q Wien conpared to the previous union counterproposal, what
are the major econom c changes -- what are the major changes to
the economic terns in the April 27th proposal ?

A Qur previous proposal, in relation to the VEBA, was that
an outside investor would contribute sufficient noney to fund
the VEBA with 400 mllion dollars of cash and that there would

be 400 mllion dollars of preferred stock issued to the VEBA
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Qur nost recent proposal, the union conceptually accepted
Patriot's offer for an equity share. W counterproposed a
different nunber for that share. But conceptually, we
count erproposed to accept their offer of an equity share.

We al so accepted their concept of a royalty proposal and
we count erproposed a different nunber for what that royalty
rate woul d be.

The ot her econom c issues is we accepted Patriot's
proposal for the elimnation of shift differentials. And we
accepted their proposal to pay tine off at straight tine rates
rather than straight tine plus regularly schedul ed overtine
rates.

Q What about the duration of the contract?

A We al so accepted their proposal to have the termof the
contract run through 2018 with a option for the union to have a
wage and benefit reopener in 2016.

Q And coul d that reopener lead to a strike?

A Under our proposal, yes.

Q Were there al so any changes to the active health care
proposal ?

A Yes. W've had a | ot of back and forth between the union
and t he conpany about the value of our previous proposals. Qur
| at est proposal proposed the benefit plan design of the 1993
benefit plan, the Fund' s orphan plan, which has significantly

hi gher out - of - pocket costs -- significantly higher co-paynents
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and out - of - pocket costs than the current NBCWA pl an.

Q Did the union counterproposal also address sone of the
conpany's concerns concerning the achievability of certain
savi ngs proposal s nmade by the union?

A Yes. The union had proposed in previous proposals to
all ow the conpany to do continuous production, allowthemto
produce coal seven days a week. And there had been a | ot of
di scussion with the conpany. The conpany's position was that
at sone | ocations they would actually | ose noney by operating
additional tinme. The union previously had narrowed its
proposal to only apply to those places where Patriot's data
showed that they could operate profitably. Patriot continued
to argue that that really -- that proposal really didn't have
much value to them So we withdrew that proposal as part of
our | atest counterproposal.

W had al so proposed to accept the conpany's proposal to
al | ow supervisors to performbargaining unit work for up to one
hour per day. The union and its financial advisors, PwC had
cal cul ated a savings that Patriot disputed. They essentially
said to us that they couldn't put an econom c value on this
proposal. And we said, well, if it's not going to result in
cost savings, we'll wthdraw the proposal.

Q One final question, M. Buckner. Did you performthe
cal cul ations that supported the union's equity stake and

royal ty proposal s?
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A No. PwC did that.

MR HO Those are ny questions, Your Honor.

THE COURT: Al right. M. Kam netzky?
CROSS- EXAM NATI ON
BY MR KAM NETZKY:
Q Good norning, M. Buckner. Thank you for being here
t oday.
A Good nor ni ng.
Q You described briefly during your direct exam nation the
Pittston Coal situation, |abor situation and subsequent strike?
A Yes.

Q Now Pittston Coal at the tinme wasn't in bankruptcy, was

t?
A No, sir.
Q It was a financially healthy coal conpany that tried to

get out of their obligations, is that right?

A Yes, they were.

Q Ckay. You understand that Patriot Coal is in bankruptcy.
A Unfortunately, yes.

Q And you would agree with ne that Patriot Coal is facing
severe financial distress at this tine.

A The uni on believes that the conpany has a tenporary
liquidity problemfor the next year or two, yes.

Q Now | ' m going to make references. | just want to make

sure you have the right documents in front of you. Your
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declaration that you submtted in this case can be found at
Joint Exhibit 181. So if you could -- do you have that in
front of you? 'Cause we'll be junping around in that
declaration a bit. So -- let me know when you get there.

A Yes, sir.

Q Now you do various anal yses in your declaration and |I'm
just going to touch on some of the anal yses and ask you sone
guestions about it.

So the first analysis that | want to ask you sone
guestions about in your declaration, you talk a bit about the
amount of non-1113/1114 savings that Patriot can achieve. And
you' ve opined that Patriot is requesting nore in savings than
is necessary for it to successfully emerge from bankruptcy? |Is
that correct?

A What paragraph are you?
Q Yeah. [|f you could maybe take a | ook, and we can pull it
up on the screen, at page 31, paragraph 72. What we've done is
just to nmove things along, we've excerpted the | anguage out |'m
going to be asking you at but, by all neans, take a | ook at the
original but you could also take a | ook at the screen.

THE W TNESS: Excuse ne, Your Honor. This seens to be
a redacted version.

THE COURT: Ch, I'msorry. The unredacted version
is -- try Exhibit 184. 1 think that's the one that | was

using. See if that has everything in it.
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Q You have it now? |'msorry. That's --
A | do. I'm--
Q -- ny best. GCkay. And do you see on page 31, paragraph

72, it says "In demanding $150 mllion in savings fromthe
UMM, Patriot is requesting far nore in savings than is
necessary for it to successfully energe from bankruptcy as a
vi abl e econom c enterprise.” |Is that your testinony?

A Yes.

Q Now you don't purport to be an export in the amunt of
cost savings a conpany in Chapter 11 needs to achieve in order
to be viable, is that correct?

A | relied on the union's financial advisors,

Pri cewat er house, for this conclusion, yes.

Q Ckay. So this isn't your own personal conclusion. This
is the conclusion of the Pricewaterhouse.

A Based on Pricewat erhouse's analysis, the union believes

t he conpany does not need 150 million dollars in |abor cost
savings, that's correct.

Q | understand. But a different question. M. Buckner, do
you understand that you' ve signed a declaration and that's your
own personal testinony rather than the union's position?

A Yes.

Q Ckay. And again, |'masking you, do you have the
expertise to come to the conclusion that you do in paragraph

72? Your personal experience, does that give you the basis to
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det erm ne how nmuch savings a conpany needs to be a viable
entity after bankruptcy?
A Yes. | believe | do.
Q And based on -- we heard of your very inpressive resune.
Based on what do you base your know edge and expertise on what
a conpany needs to remain viabl e?
A Based on the anal yses that the union's financial advisors
have provi ded, we believe that we have net or exceeded the
EBI TDA and liquidity targets that the conpany is seeking.

MR KAM NETZKY: Again, Your Honor, | want to just --
Q Again, |'m asking you questions as M. Buckner. |'m not
asking for the union's position. GCkay? And -- but my only
question to you is are you an expert in the amount of cost --
you personally an expert in the amunt of cost savings a
conmpany in Chapter 11 needs to be a viable entity?
A Again, counselor, | relied on the union's financia
advi sors' analysis and that analysis showed that there was
substanti al business plan savings that were outside of the
| abor cost element. And if those savings were achi eved then
t he conpany does not need 150 million dollars a year in |abor
cost savings.
Q Agai n you made reference to your financial advisors.
Wul d you have been able to formthat conclusion absent input
fromyour financial advisors?

A I"msorry. | didn't understand that question.
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Q You again, in your |ast answer, nade reference to PwC,
your financial advisors. |'masking you whether or not you
coul d have nade the conclusion in declaration paragraph 72
W t hout the input of your financial advisors.
A Vll, | didn't do it without the input.
Q Wiy don't we take a | ook at your deposition testinony.
Tell nme if this sounds famliar. And |I'mquoting from your
deposition, page 28, line 19:
Q You don't put yourself forward as an expert in the anount
of cost savings a conpany in Chapter 11 needs to achieve in
order to be viable, is that correct?

MR. HO Your Honor, can the w tness have the
transcript in front of him--

THE COURT: Ch, yeah. M. Kam netzky?

MR, KAM NETZKY: Sure. Would Your Honor |ike one?

THE COURT: Oh, sure. Yes. That's fine. 'l |ook.
['I'l let you knowif | need you to | ook, too.
A I"msorry, counselor. Can you point me again?

THE COURT: Ch, yeah. Gve M. Ho a copy, of course.
Q Page 29 -- 28 and 29 of your transcript. Do you see that?
And 1'm | ooking at the question that begins:
"Q You don't put yourself forward as an expert in the anpunt
of cost savings a conpany in Chapter 11 needs to achieve in
order to be viable, is that correct?

"MR HO  (bjection.
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"A. I"'mnot holding nyself as an expert in that, no."
Was that fair and accurate testinony at the tine?
I"msorry, counselor. You said page 28?
Page 28 or 29. If you want, | could --
THE COURT: Actually, 29.
MR KAM NETZKY: 29. Sorry.
THE COURT: At the top of 29, line 2.
"Q You don't put yourself forward as an expert in the anount
of cost savings a conpany in Chapter 11 needs to achieve in
order to be viable" -- do you see -- "is that correct?"
And your answer was:
"“1'"mnot holding nyself as an expert in that, no."
A I"msorry, counselor. | nust be |ooking at the wong --
THE COURT: Page 29.
MR, KAM NETZKY: If you want, | put it up on the
screen, if that's --
THE WTNESS: |1'm | ooking at page 29 of the docunent.
THE COURT: Ch, sorry. Thisis a-- 1 forget -- a
condensed version. So there's four pages per page.
MR, KAM NETZKY: W tried to nake -- if you want, you
can just | ook at the screen.
Q My only question is, was that truthful testinony.
A Yes, sir.
Q And you' ve never worked for a conpany in Chapter 11, is

that correct?
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A No.

Q Have you ever consulted for a conpany in Chapter 11 about
the amount of savings it needs for energence from bankruptcy?
A No, sir.

Q Have you ever hel ped a conpany obtain exit financing?

A No, sir.

Q And your opinion that Patriot is requesting nore savings
t han necessary is based on PWC s estimate that Patriot can
achieve 189 mllion in non-1113/1114 savings over the next four
years, is that correct?

A Yes.

Q Now, but you don't have an independent basis other apart
fromPwC told you to believe that Patriot can actually achieve
the 189 million dollars identified by PwC, is that correct?

A That's correct.

Q In your declaration, you performan anal ysis where you
conpare Patriot's union mne productivity tons per hour to
regi onal averages. Do you recall that? And specifically, |

want to call your attention to your declaration at paragraph 62

on page 26.
A Yes.
Q And for ease, | pulled that up. It says -- and let ne

knowif | got this right. It says, "Data fromthe U S. Energy
| nformation Adm nistration" -- and we'll call that EIA -- "the

I ndependent statistical and analytical armof the U S.
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Department of Energy, shows that Patriot's union mnes are
above or in line with average productivity in their respective
regions.” Do you see that?

A Yes.

Q And you reached that conclusion by conparing the nunber of
tons produced per |abor hour at Patriot union mnes with

regi onal averages reported by the EIA is that correct?

A That's correct.

Q And for the Patriot data, you used the productivity
calculation in M. Schwartz' declaration, is that correct?

A That's correct.

Q Now isn't it true that the EIA cal cul ations of tons
produced per enpl oyee | abor hour took into account nore
categori es of enployees than the Patriot data?

A Yes, it did.

Q I ndeed, the EIA data included categories such as office
wor kers at the mine and processing enpl oyees, is that correct?
A Yes, sir.

Q And the Schwartz data to which you conpare the ElIA data
does not include these additional categories of workers, is
that correct?

A Yes, sir.

Q I ndeed, when perform ng your conparison, you didn't even
know t hat the Patriot data was based on fewer categories of

enpl oyee | abor than the EIA regional data, is that correct?
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A | had forgotten that the ElA data include those, yes.

Q So you use data that excluded these |abor hours at Patri ot
union mnes, is that correct?

A Yes.

Q And you used data that included these additional |abor
hours when | ooki ng at regi onal averages, is that correct?

A Yes, sir.

Q And if you woul d add back those | abor hours when | ooki ng
at Patriot union mnes, that would yield | ower productivity.

A That's correct.

Q So | guess it's fair to say that your conparison that you
perforned wasn't quite apples to apples, was it?

A No, sir, it wasn't.

Q And just to be clear, a higher nunber of tons produced per
hour means greater productivity.

A Yes, sir.

Q So let's take a | ook at what effect this would have on
your analysis, if youwll. Soif we'd go back to your

decl arati on at paragraph 62. You say, for exanmple, "Schwartz
shows productivity at Highland at 3.86 tons per hour in 2011."
You see that? "EIA s nost recent Annual Coal Report shows
average productivity at underground coal mnes in western
Kentucky at 3.53 tons per hour and for Illinois Basin ElA
reports productivity at 3.70 tons per hour."” Do you see that?

A Yes, sir.
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Q And in the declaration what you're trying to do is make
the point that 3.86 tons per hour was hour than 3.53 and 3.70
tons per hour, correct?

A Yes, sir.

Q That's the conparison you were trying to nmake, correct?
A Yes, sir.

Q Now are you aware of the nunber of tons produced per |abor
hour at the union Hghland mne in 2011 counting total |abor
hours including office and preparation workers?

A | haven't done the cal culation, no.

Q Are you aware that M. Schwartz has supplied a reply
declaration in this case?

A Yes.

Q And di d you have an opportunity to review his reply

decl aration?

A Yes, | did.

Q And if we could take a look at M. Schwartz' reply

decl aration, which is Joint Exhibit 149 -- sorry -- 148. And
specifically, in Joint Exhibit 148, we're |ooking at page 15,
par agr aph 18.

A Ckay.
Q And do you see -- and we've also pulled the quote out on
the screen. It says: "Had M. Buckner |ooked at the sanme data

source, he woul d have known that the Hi ghland m ne and

preparation plant had a total |abor productivity of 3.43 tons
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per hour (tph), not 3.86 tph in 2011, which nunber was based on
only mne | abor hours.” Do you see that?

A Yes, sir.

Q Do you have any reason to dispute that cal cul ation?

A | didn"t -- | didn't check his math. | have no reason to
dispute it. And | would point out that nmy declaration said
above or in line.

But his --

3.43 and 3.53, | would say, is in line.

Okay. Is 3.43 higher or lower than 3.53 and 3.70?

It is |ower.

o >» O > O

Movi ng on, M. Buckner, now I'mgoing to talk a little bit
or ask you sonme questions about the conparison you did in your
decl aration of productivity of UWM nmines in general, not
specific to Patriot, and nonunion m nes, again, not specific to
Patriot. And specifically, | believe you' ve opined that M.
Schwartz had "faulty logic" in his analysis of work rules --

A Can you point nme to where --

Q Yeah, please. Wiy don't we turn to your declaration at
par agraph 61 -- 61 on page 26.

A Yes, sir.

Q And | et ne know when you get there. Now do you recall --
before we | ook at the paragraph, you do recall that -- you
opined that M. Schwartz had "faulty logic" in his analysis of

work rules, is that correct?
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A Yes.

Q And that conclusion was based in part on the fact that in
2012, five longwall UMNmnes in the Pittsburgh seam had better
productivity than the nonunion Bailey mne, is that correct?

A Yes, sir.

Q And why don't we take now a | ook at your declaration at
paragraph 61? And | pulled that out on the screen and again,
it'"s on page 26. Let nme see if | have this right:

"Schwartz' data on page 37 of his declaration shows his
faulty logic related to work rules.” [|I'mskipping alittle
bit. "Schwartz' own data shows that in 2012, five of the UMM
m nes operating the NBCWA operating with the same work rul es
that Schwartz and Lucha clainmed in P productivity had better
productivity than the nonunion Bailey mne. dearly, the work
rul es under the NBCWA, which are not applicable at Bailey, are
not conpeting productivity."

Did I get that right?

A | believe so.

Q And that's your opinion?

A I went on to say that "This drop is unlikely to be
expl ai ned sinply by the Bail ey workforce becom ng 20% per cent
| ess efficient...”

Q Right. Wen you concluded that M. Schwartz' |ogic was
faulty, you were not aware that Bailey had added workers in

2012 for an expansion project, is that correct?
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A That's correct.

Q And the addition of workers, you would agree with nme, for
an expansi on project, could explain the drop in productivity at
Bailey in 2012.

A If you produce the sanme anobunt of tons and you add those
hours, the math is conpelling.

Q Exactly. Nowisn't it true that the sane data that you
relied on for Bailey's 2012 productivity shows that, over the
past four years -- again, not just 2012 but over the past four
years. Bailey's productivity exceeded the UMM average, isn't
that correct?

A Can you point me to --

Q Sure. Wy don't you take a |ook at Schwartz' -- M.
Schwartz' open declaration at page 37?7 And that's the chart, |
believe, or the data, | believe you ve |ooked at. And that's
Joint Exhibit 135. And we tried to pull that out on the screen
to nake it easy for everyone to ook at that are follow ng
along. Do you see that chart?

A Exhi bit 13572

Q It's Joint Exhibit 135, the Schwartz declaration. |It's
the initial declaration rather than the reply declaration that
we just |ooked at.

A And what page, counsel or?

Q Sorry. Again, it's on page 37. And I'mspecifically

| ooking at the chart that's now bl own up on the screen in front
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of you.
A Yes, sir. |I'mwth you now.
Q kay. And again, ny question was, the same data that you
relied on for Bailey's 2012 productivity shows that over the
past four years, Bailey's productivity exceeded the UMM
average, isn't that correct?
A It appears so.
Q You see the line where it says Bailey is at 4.88 while the
total UMM average is at 4.23? You see that?
A | do. But I would point out that the Murray Energy
Powhatan mne is --
Q Excuse ne. | --
A The Murray Energy Powhatan mine is an NBCWA mine. And it
had hi gher productivity than several of these nonunion m nes.
Q But you were not conparing in this analysis one mne to
the other. You were conparing Bailey to the average, were you
not ?
A | believe | was conparing Bailey to five other mnes in
2012.
Q Right. And if you do the sanme thing over a four-year
period, the average is 4.88 at Bailey versus 4.23 at the UWA.
MR HO ojection. Asked and answered. He just
asked the same question and the witness said yes.
THE COURT: |'Il overrule the objection. You can

answer the question, M. Buckner
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A | see the nunbers that you're referencing. That's not
what mny declaration said. M declaration was conparing Bail ey
in 2012 to five other UMM m nes that had hi gher productivity.
Q | understand that. |'m asking you sonething el se but
that's fine. | asked you to | ook now over a four-year period.
But we have what we need.

Let's nove on. In your declaration, you contend that
conparing the productivity rates of Patriot's underground union
m nes and nonunion mnes in West Virginia disproves the notion
that NBCWA work rul es inpede productivity. Do you recall that?
And if you want, 1'Il refer you to your declaration on page 27,
par agraph 64. Let nme know when you get there.

A Yes, sir.
Q And you see, | pulled out on the screen

"1 | ooked at MSHA data for 2011 (note that Big Mountain
shut down in 2012) to conpare Patriot's underground union m ne
versus nonunion mnes in Wst Virginia. According to this
conmparison, Schwartz' claimthat the NBCWA work rul es inpede
productivity again is proven wong."

Do you see that?

A Yes, sir.
Q Now, in this analysis, one conparison you highlight is
bet ween the uni on Federal nunmber 2 and the nonuni on Pant her
m ne, correct?

A Yes, sir.
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Q And agai n, you do that in Buckner paragraph 64. You say:
"The Federal #2 mne as shown in Schwartz' declaration had

a productivity rate of 3.35 tons per hour. In conparison, the

nonuni on Pant her |ongwall m ne had a productivity rate of 2.20

tons per hour and the nonunion Brody m ne had a productivity

rate of 1.49 tons per hour." Correct?

A Yes, sir.

Q And | think I heard you testify earlier that geol ogica

conditions can affect the productivity of a mne, is that

correct?

A Yes, sir.

Q And you heard M. Hatfield say that the other day,

correct?

A Yes, sir.

Q And where in your declaration do you discuss the different

geol ogi cal conditions of Federal nunber 2 mine versus the

Pant her m ne?

A | don't know that | specifically discuss that in ny

declaration. | talk about geol ogical conditions generally

having an effect on productivity. M point here is that M.

Schwartz lays the entire productivity differences to work rul es

in the agreenent. And what I'mtrying to point out is that you

can't get to that analysis without taking all these other

things into account.

Q Precisely. So, in other words, you have to take into
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account the fact that Federal nunber 2 m ne has superior
geology with thicker coal and less rock, is that right?

A I --

Q That's sonet hing you would need to take into account.

A | believe that's correct, yes.

Q And you contend that the union H ghland m ne has | ower

| abor costs per ton than the nonunion Dodge H Il mne, correct?
And that's decl aration paragraph 57 at page 24.

A Yes, sir.

Q Do you see that? And do you discuss anywhere in your

decl arati on how t he geol ogical position of H ghland conpared to
Dodge HiI17?

A Not specifically, but again, | acknow edged el sewhere in
ny declaration that geology and a | ot of other factors other
than work rul es have an effect on productivity.

Q Exactly. So saying one has higher hours than the other
isn't really a useful conparison, is that right, w thout taking
into account all the other factors?

A I"'msinply trying to address the contentions in M.
Schwartz' and M. Lucha's declarations that the work rules

i npede productivity and therefore lead to higher costs. And |
don't think you can make that conclusion. | think that's
faulty | ogi c.

Q You can't make the conclusion either way w thout taking

into account all the other factors one of which is geol ogical
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condi tions.
A Yes. And --
Q It sounds like we're in violent agreenent.

A That woul d be a good thing.

Q Now i f you take a | ook at your declaration paragraph 72 at
page 31 --

A Yes, sir.

Q Now you opine that natural gas prices are likely to rise,

correct?
A Can you --
Q Sure. It says, paragraph 72, page 31. "l agree with

Akunuri's conclusions that natural gas prices have already
doubl ed fromtheir historical |ows (when adjusted for
inflation) in 2012, and that the rise in natural gas prices is
likely to continue.” Do you see that?

A Yes.

Q And you' ve opined that rising natural gas prices wll
cause thermal coal price torise, correct? And |, again, refer
you to paragraph 72 where you say:

"Rising natural gas prices will in turn discourage
electricity producers fromcontinuing to switch fromcoal to
nat ural gas power generation, and thus cause an increase in the
demand for thermal coal which it in turn caused rising prices.”

Do you see that?

A Vell, | said that rising prices would increase the denand
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and that should increase prices, yes.

Q And you don't claimto be an expert in natural gas
pricing, is that correct?

A No, sir. | was relying on M. Akunuri's testinony.

Q So, and once again, simlar to the question | asked you at
the outset, so you couldn't have nmade this statenent w thout
first consulting wth an expert.

A | think the statenent that "Rising natural gas prices wll
| ead to increased demand for thermal coal", yes, | think

coul d have made that statenent.

Q And you're not hol ding yourself out as an expert in coa
or natural gas pricing, are you?

A No, sir.

Q Have you ever been hired to forecast energy prices?

A No, sir.

Q Now, based on your opinion that coal prices will rise, you
concl uded that Patriot will likely increase its |evel of
thermal coal production. 1Is that correct? |'mlooking at

decl arati on paragraph 74. You can find that on page 32. |
tried to pull that out on the screen. You see? It says:

“In arising pricing environnment Patriot will likely
increase its revenue not only by realizing a greater margin per
ton" -- and this is what |I'm |l ooking at now or concentrating on
-- "but also by increasing the level of its thermal coa

production.”
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Do you see that?

A Yes, sir.

Q Now you don't work for a coal conpany now, do you?

A No, sir.

Q And the last tine you did was how many years ago?

A Late 1978.

Q And you were -- fromyour description, it sounds |ike you
were a rank and file mner, is that right?

A And proud of it.

Q And you have no experience as the manager of a coa
conpany.

A No, sir.

Q And you' ve never been in a position of responsibility for
deci di ng how nmuch coal a conpany shoul d produce, is that right?
A That's correct.

Q Now you consi der Energy Ventures Analysis a reliable
source for coal price projections, is that right?

A | believe that they're one of several reliable sources,
yes.

Q And you cited EVA's fourth quarter 2012 Quarterly Coa
Report whi ch was published in Decenber of 2012 in reference to
EVA' s high volatility metallurgical coal price forecast,
correct? And that's on page -- your declaration, pages 32 and
33 at paragraph 75.

A Yes, sir.
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Q Now you testified that you reviewed M. Schwartz' reply
declaration that was filed in this case, correct?

A Yes.

Q So then you saw M. Schwartz state that EVA has published
a nore recent quarterly report in which it reduced its forecast
for metal lurgical coal, correct? And if you want, | could pull
up Schwartz' reply declaration, paragraph 6 at page 7. And

again, for those trying to follow along, that's Joint Exhibit

148.
A Yes, sir. | see that.
Q Ckay. It says: "EVA has published a nore recent forecast

for the 1st Quarter of 2013 in March 2013. |In our nore recent
forecast, we have reduced our projection of future coal prices
for US coals -- both thermal and netallurgical -- for a
nunber of reasons”, et cetera. Do you see that?

A Yes, sir.

Q And did you hear M. Schwartz' testinony in court that
"Patriot's Rocklick grade coal is the best conparator for high-

volatility Areal met coal that is forecasted in the EVA

report.”

A I wasn't here for all of his testinony. | did hear nuch
of it.

Q Ckay. Do you agree with M. Schwartz' -- with the

statenment | just made?

A Can you say it again?
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Q Yeah. M. Schwartz testified that "Patriot's Rocklick
grade coal is the best conparator for the high-volatility A
real met coal that is forecasted in the EVA report."

A | think that's probably accurate, yes.

Q Now, so you're aware that the forecast for nmet coal in
EVA's nost recent report is substantially |ower than the nost
anal ogous forecast in Patriot's business plan, isn't that
correct?

A That's what | understand, yes. | haven't seen the actua
report.

Q Okay. But based on what you've heard and what you believe
and what you've read, you understand that EVA s nost recent
report shows that it's substantially |ower than what's in the
busi ness plan, is that correct?

A | see that that's what M. Schwartz said in his reply

decl arati on, yes.

Q And after having reviewed that reply declaration, did you
do any analysis which resulted in your concluding that M.
Schwartz got that w ong?

A No, sir.

Q Now you' ve opined that an increased cost of production for
Australian coal will have the effect of increasing the
conmpetitiveness of North American coal in the world market.

And you did so, | believe, in your declaration at paragraph 79,

i f you could take a | ook
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MR KAM NETZKY: And if we could pull that up on the

screen. And then I'll have to read it. It says:
"If the" -- starting in the mddle: "If the Dahl nan
report is accurate these factors will increase the course of

production for Australian netallurgical coal which will have
the effect of increasing the conpetitiveness of North American
metal lurgical coal in the world market." Do you see that?

A Yes, sir.

Q And you're not an expert in global narkets, correct?

A No, sir.

Q Now even assum ng an increased cost of production of
Australian coal, currency exchange rate could prevent North
American coal producers from benefiting, correct?

A Counselor, | believe | said in ny deposition that if I
answered that you would accuse nme of trying to be an expert in
exchange rates. But generally, | think that exchange rates
have an effect on the price, yes.

Q Now i n your declaration at paragraph 65 at page 27, you

opi ne that UMM m nes conpare favorably with its nonunion

operations in terms of hourly wage and fringe benefits per ton.

Do you see that?

Yes, sir.
Q And that's paragraph -- again, paragraph 65.
A Yes.
Q Now t hat conparison of wage and benefit cost per ton at
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Patriot's UMM and nonuni on conpl exes was based on 2011 dat a,
Is that correct?
A Yes. It was based on data that the conpany had provi ded
in the data roomto the union
Q And you're aware that UMM-represented enpl oyees received
a wage increase in 2012, is that right?
A Yes.
Q Now does your analysis of Patriot union versus nonunion
hourly | abor cost per ton take into account geol ogi ca
differences, differences in the type of mning equi pnment or
regional differences?
A No. This is sinply an analysis of the wages and fringe
benefit cost at the various conpl exes as reported by Patriot.
Q Wt hout taking into account all those other factors. This
m ght be sonething that, again, we violently agree with.
A Yes, sir.
Q Ckay. Now if you could take a | ook at Buckner
decl arati on, paragraph 70, on page 30, and there's sonmething a
bit anomal ous in that there's two paragraph 70s. So | turn you
to the first paragraph 70 in your declaration.
A | apol ogi ze for the confusion.
Q No. That's conpletely fine. Just for the record.

Now i n paragraph 70 on page 30, you say that in 2012,
Patriot paid its enployees at the nonuni on Pant her mi ne workers

-- | think that's a typo -- significantly higher wages per hour
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than it paid workers under the NBCWA. Do you see that?

A Yes.

Q Now i n conparing Panther's wages per hour and wages per
hour under the NBCWA, you did not consider overtinme pay, is
that correct?

A No. [|'mconparing the rates here.

Q You' re conparing wage rates and not actual dollars paid by
Patriot, is that right?.

A These are just rates, yes.

Q Al right. And under the NBCWA, m ners have opportunities
for daily overtime even if they haven't worked forty hours a
week, is that right?

A That's correct.

Q And under the 2011 NBCWA, they earn double time on
Saturdays and triple tine on holidays even if they haven't

wor ked a forty-hour work week, is that right?

A That's correct.

Q But none of those things is the case at Patriot's nonuni on
mnes, is that correct?

A My understanding is that they get tine and a half after
forty in conpliance with federal |abor |aws.

Q Right. But they don't get all those things that you just
testified to with respect to what's in the NBCWA

A No. There's an advantage to belonging to a union, yes.

Q So al t hough your declaration says that in 2012, Patri ot
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paid its enpl oyees at Panther higher wages per hour than it
pai d workers under the NBCWA, you did not even anal yze the
actual wages, is that right?

A No. | did that in the previous paragraph that we were
tal ki ng about .

Q W al ready tal ked about that. Now you testified and you
stated in your declaration that the Gateway CBA provides for
full transfer rights, is that correct?

A Yes.

Q Okay. And by full transfer rights, you nean that when a
j ob opens up at one of Patriot's NBCWA mines participating in
the 1974 plan, you believe Gateway mners have a right to
transfer to the NBCWA m ne and accrue pension credit, investing
credit for its retiree health care, correct?

A That's correct.

Q Ckay. Now you would agree with ne that nothing in the
actual text of the Gateway CBA reflects this transfer right
feature, is that correct?

A That's correct. It's a verbal agreenent between the union
and Patri ot.

Q And who nade that a verbal agreenent to you?

A The bargainers. They talked about it when they were
finishing the agreenent.

Q So you were in the roon?

A The union's bargainers in --
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Q The union's bargai ners.

A -- consultation with ne.

Q So no one's told you that -- or you weren't there when
anyone fromthe conpany's side nade any statenent to that
effect.

A I"ve never had a discussion with the conpany about that,
no.

Q And there's nothing in the text of the agreenent.

A That's correct.

Q And you didn't personally participate across the table at

the Gateway negotiations, is that right?

A | did not.
Q Now you opined in your declaration that -- and we're now
| ooki ng at paragraph 105 -- that elimnating helpers will have

negati ve safety consequences for mners, is that right?

A Yes.

Q You were aware that MSHA has the ability to make bi ndi ngs
of violations at mnes for safety and health hazard, is that
correct?

A That's correct.

Q Were you in the courtroomwhen M. Lucha testified that
MSHA has never found a violation at Patriot's nonunion mners
based on a | ack of hel pers?

A | believe | was, yes.

Q Are you also -- well, are you aware of any violations that
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MSHA has issued for |ack of helpers at a Patriot m ne?
A No, sir.
MR, KAM NETZKY: One second.
Q Earlier in your direct testinony, M. Ho had a dial ogue
w th you about what woul d happen if the proposal that are
now -- the conpany's proposals that's now on the table woul d be
I npl emented. And | think you said sonething |ike fol ks woul d

| ook for jobs el sewhere, go work el sewhere. Do you recal

t hat ?
A Yes.
Q Okay. | want to quote for you a question and answer t hat

| engaged with with President Roberts at his deposition. And
I'm1ooking at the deposition on pages 70 --

MR. HO  Your Honor, objection. President Roberts'
deposition was not made an exhibit in this case.

MR, KAM NETZKY: Actually it was. W exchanged
deposition designations and -- for the purpose of doing just
that. In lieu of having to call President Roberts, we agreed
W th counsel that we would just designate from his deposition.
And even if it wasn't designated, what |'mhere tois try to
i npeach the testinony using the testinony of someone el se --
actually, his boss, which is conpletely appropriate in any
event.

THE COURT: Well, | agree deposition designations were

provi ded and agreed upon to was mny under st andi ng.
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MR KAM NETZKY: That's --

MR HO It depends on whether the reference that
counsel's referring to was actual | y desi gnat ed.

MR KAM NETZKY: | believe it was. But either way --
it absolutely was. And either way --

THE COURT: Sonehow | feel certain it probably was.
But et me -- and | don't have ny depo designations in here
w th me even though M. How ey asked this norning did | want
themin the courtroom

MR KAM NETZKY: Ch, no nore. No nore. Again --

THE COURT: Yeah. | just have a | ot of paper here, |
woul d say.

MR, KAM NETZKY: Well, | can ask it in a different
way.

THE COURT: Al right.
Q M. Roberts testified in his deposition that -- | asked

hi m what would -- "So, in the event of a strike and a

subsequent |iquidation, you would expect that a | ot of the UWA

mners who |ost their jobs would not be able to quickly find a
new job in the coal mnes."

And M. Roberts' answer -- or President Roberts' answer:

"If they were | ooking for jobs in the coal industry
currently it would be extrenely difficult."”

Do you agree with that?

A I would agree that it would be difficult to find jobs in

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

77




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'COAE UdHBoRATI ON. et al .

t he coal industry now, yes.
Q There's a lot -- because of the downsizing that has
occurred over the |last several years, there's a |lot of out of
work coal mners, is that right?
A Yes. It's a cyclical industry and we're at the down
cycle. But being a cyclical industry, it will conme back at
some point.
Q Right. But right now, you would agree with nme that if,
God forbid, Patriot liquidate, you' d have a lot of out of work
UMM nmenbers, is that right, for at |least a period of tine.
A Possi bly, vyes.

MR. KAM NETZKY: That's all | have, Your Honor.

THE COURT: Al right. M. Ho, any redirect?

MR HO  Yes, Your Honor.
REDI RECT EXAM NATI ON
BY MR HO
Q In the course of working for the UMM, have you ever seen
how coal conpanies react to rising coal prices?
A Coal conpanies, |ike any business, try to maximze their
profit. And if rising prices allowthemto generate nore
revenue and if the rising prices are in response to increased
demand, they'll try to fill that demand.
Q In his testinony, M. Schwartz mentioned that the
volatility quality of medical is measured on a continuum Do

you agree with that?
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A Yes. | generally agree with that.

Q Do you know what's the exact volatility characteristic of
t he high-vol A coal that EVA uses for its forecast?

A No, | don't.

Q Do you know whet her the Rocklick product is identical to

t he EVA product?

A No, | don't.

Q During the course of your negotiations for the union, has
the union ever received information fromthe conpany concerning
t he exact characteristics of conpany coal products?

MR, KAM NETZKY: Your Honor, he testified that he
wasn't at the negotiations so there's no foundation for that.

MR HO \Well, |I'mspeaking nore generally of the
negoti ations, his experience in over the thirty years that he
was wor king for the union.

MR KAM NETZKY: Wi ch negoti ations over -- so naybe
it"s just a clarification. |Is he referring to negotiations
about the Patriot situation here or negotiations he
participated in over a thirty year period.

MR HO Over the thirty period.

THE COURT: Al right. Wy don't you --

MR, KAM NETZKY: W th whonever.

MR HO Right.

THE COURT: -- rephrase the question then, M. Ho.

MR HO  Yes.
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BY MR HO
Q Over the thirty year period, has Patriot received data
from coal conpanies concerning the exact characteristics of the
coal products they produce?

MR KAM NETZKY: (bjection. He just said Patriot.
D d you mean the UMM?

THE COURT: | think you nmean UMM

MR HO  Yes.
Q Has the UMM received fromcoal conpanies data concerning
t he exact characteristics of the products they produce?
A W' ve received information about the types of coal that
the conpanies sell. |If you' re asking for the exact
specifications, I'mnot sure that we have, no.
Q Wul d that information typically fromthe sales
departments of coal conpanies?
A It could, yes.
Q Do you know whet her any nenber of the Patriot sales
department has offered a declaration in this case?
A Not that |'m aware.
Q Do you know whet her any nenber of the Patriot sales
department has been a witness in this case?
A Not that |'m aware.
Q What is the union current counterproposal on overtine?
A The union's counterproposal is to allow overtinme after

forty hours.
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Q Do you believe denying the 1113 notion will immediately
lead to the liquidation at Patriot?

A That's a possibility. That won't be ny decision. That'll
be a decision that President Roberts makes in consultation with
the menbers affected. But it's a possibility.

MR HO Sorry. Irresponsive to ny question. But |
have not hing further.

MR, KAM NETZKY: | have nothing further, Your Honor.
| think we're conpleted with this witness. Thank you.

THE COURT: Al right. M. Buckner, you may step
down. Thank you.

THE WTNESS: Your Honor, | think I knocked sone of
t he books down --

THE COURT: Sure. You want to | ook over there and see
if one of the many binders fell over there.

THE W TNESS: There's | oose paper here.

THE COURT: Ch, mny goodness. That's even worse. All
right. M. Ho, Ms. Geenen, M. Perillo, if you'd like to call
your next w tness, please.

MR. PERILLG  Your Honor, the union would call M.
Elliott Cobin as our next w tness.

By way of introduction, Your Honor, M. Cobinis a
director in the health care group of PricewaterhouseCoopers.
He is an actuary and an associate of The Society of Actuaries,

a menber of the health care section of The Society of Actuaries
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and a nenber of the American Acadeny of Actuaries. W tendered
himas an expert in the area of health care benefits including
the pricing, design, funding, including funding of VEBA trusts,
and accounting. And w thout further ado, | would submt M.
Cobin for cross-exam nation

THE COURT: Al right. Thank you. If M. Cobin would
step up to the podiumfirst, please, to be sworn.

THE CLERK: Pl ease raise your right hand, sir.

(Wtness sworn)

THE CLERK: Pl ease have a seat in the w tness box,
sir. There is a step up. And if you would pl ease speak into
t he m crophone.

MR PERILLO | believe this is only a formality, Your
Honor, but | forgot to say it. W tender as his direct
testinmony the declaration of M. Cobin which is found, |
bel i eve, at tab 235.

MR MARTIN | alnost thought | was going to just have
cross on the record. For the record, Your Honor, Jonathan
Martin from Davis Polk for the debtors.

THE COURT: Al right. You may proceed.

CROSS- EXAM NATI ON

BY MR MARTI N:

Q Good norning, M. Cobin.
A Good nor ni ng.

Q It's good to see you again. M. Cobin, this is your first

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'CORE UdFBoRATI ON. et al . 83

tine testifying as an expert wtness, is that correct?

A Yes.

Q This is the first time you' ve been retained as an expert
wi tness in connection with a legal proceeding, is that correct?
A Correct.

Q M. Cobin, who is Mchael Skol nik?

A He's a col |l eague of mne, director in the Chicago office
at Pricewat er houseCoopers.

Is he a director or a managi ng director?

A managi ng director.

He's nore senior to you, correct?

Correct.

o >» O > O

He's the one who contacted you about preparing a
declaration in this matter, is that correct?

A Yes.

Q And he told you that the debtors had submtted three
expert reports and that the union was going to submt three
expert reports and you woul d be one of the declarants on behal f
of the union, is that correct?

A Correct.

Q M. Skolnik and M. Perillo had al ready prepared an
outline of the declaration that they sent to you, is that
correct?

A | believe it was prepared by M. Perillo, yes.

Q Part of your task was to eval uate the declaration of Tom

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT 'CORC UFBoRATI ON, et al . 84

Terry, is that correct?
A Yes.
Q At the time you were provided the outline prepared by M.
Perillo, were you also provided a copy of M. Terry's
decl aration?
A Yes.
Q M. Cobin, 1'd like to refer you now to your declaration
whi ch is Joint Exhibit 235.
THE COURT: Feel free to close up sone of those books

that you don't need. There's a host of them

THE WTNESS: |'mnot sure which binder it's in.
THE COURT: They don't have nunbers. |'msorry.
You'll just have to |look in there and see -- if you gl ance at

the tab. It's in the --

MR MARTIN If you look at the tabs, M. Cobin.

THE COURT: -- book that starts with 231.

THE WTNESS: Yes. This one goes up to 230, |
bel i eve.

THE COURT: Al right. Yeah. There's another one
that starts with 231.

THE WTNESS: Ahh. It's always the |ast one.

THE COURT: And feel free to close those other ones
over there if you need nore space.

THE W TNESS: Thank you.

THE COURT: Um hmm
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Q Are you there, M. Cobin?
A I''mat the beginning, yes.

Q You have your declaration in front of you, is that

correct?

A Correct.

Q What's the date of your declaration?

A April 29th -- I'msorry.

Q If you | ook on the signature page.

A April 3rd.

Q You drafted your declaration in about two weeks, is that
correct?

A Yes.

Q And you followed the outline that M. Perillo had prepared
when you were drafting the declaration, is that correct?

A Yes.

Q So the topics you addressed in your declaration are the
sanme topics that M. Perillo had included in the original
outline, correct?

A Yes.

Q Did you tell M. Perillo that you didn't have sufficient
expertise to address any of those topics?

A No.

Q M. Skol ni k hel ped you to draft the declaration, is that
correct?

A Yes.
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Q M. Cobin, you are an associate in The Society of

Actuaries, is that correct?

A Yes.
Q Is there a nore senior designation in The Society of
Act uari es?

A Fel | owshi p.

Q You took five exans to becone an associate in The Society
of Actuaries, is that correct?

A Yes.

Q You woul d have had to take additional exans to becone a

fellow, is that correct?

A | took one additional exam yes.
Q But you didn't take all of the exans --
A | did not --
Q -- necessary to becone a --
A -- conplete it, correct.
Q For the record, just wait until | finish ny question. You
didn't take all of the exans necessary to beconme a fellow,
correct?
Correct.
Q Are you a nenber of any other actuarial associations?

A The American Acadeny of Actuaries.
Q Are you aware that Tom Terry is the president-elect of the
Anmeri can Acadeny of Actuaries?

A Yes.
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Q In your declaration, you offer three opinions, is that
correct? | refer you to paragraphs 4a through 4c.
A Yes.

Q Let's begin with your first opinion which concerns the
estimation of Patriot's retiree health care liabilities. In
your declaration, you estimate Patriot's retiree health care
liability to be approximately 1.79 billion dollars, correct?

A Yes.

Q The conpany estimates its liability for retiree health
care to be approximately 1.45 billion dollars, is that correct?
A Yes.

Q That figure, the conpany's figure, appears in the
conmpany's financial statenments filed with the United States
Securities and Exchange Conmission, is that correct?

A Yes.

Q You agree that the conpany is correctly stated its retiree
health care liability for purposes of its financial reporting,
correct?

A Yes.

Q You think that a different nunber should be used for
purposes of valuing a claimfor retiree health care benefits in
this bankruptcy, correct?

A Yes.

Q Your nunber is higher than the conpany's financia

statenment figure of 1.45 billion dollars because you used
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different medical cost trend assunption, is that correct?

A Correct.

Q Medi cal cost trend refers to the rate of growh of health
care costs over time, is that correct?

A Yes.

Q Medi cal cost trends are not related to how sick people
are, is that correct?

A Well, of course, it does. |If people weren't sick then
medi cal costs wouldn't trend.

Q Because if people weren't sick, nobody woul d use health
care, correct?

A Correct.

Q But the growth over tinme in the use of health care relates
to growh in the econonmy, how nuch di sposabl e i ncome peopl e
have, is that correct?

A Yes.

Q Medi cal cost trend is an inportant assunption when
calculating retiree health care liabilities, is that correct?
A Yes.

Q And you used sonething called the Getzen nodel to estinmate
future medi cal cost trends for your calculation, is that
correct?

A That's correct.

Q The nodel was created about five years ago by a professor

at Tenple University nanmed Thomas Getzen, is that correct?
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A Yes.

Q I'd like you to refer, M. Cobin, to Joint Exhibit 252.

A Yes.

Q This is a printout fromthe Society of Actuaries' website.
You' ve seen this website before, correct?

A Yes.

Q In fact, you cut and pasted text fromthis web page into

your declaration, correct?

A | did.

Q The Cetzen nodel was devel oped for the benefit of
actuaries for education use only, correct?

A That's what's stated, yes.

Q The | ast sentence of the first paragraph of this web page
states, and I'Il read it: "The notivation for creation of the
nodel was driven by its potential usage as a resource for the
estimation of a reportable liabilities for retiree healthcare
benefits as specified under FAS 106 and GASB 45" accounting
statenents. Do you see that?

A Yes.

Q FAS 106 is the accounting standard that governs the
estimation of retiree health care liabilities, is that correct?
A Yes.

Q W' ve established that you believe that the conpany's
calculation of its retiree health care liability conplies with

FAS 106, is that correct?
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A Correct.

Q As of two or three years ago, you didn't know any conpany
that was using the Getzen nodel to estinmate retiree health care
liabilities, is that correct?

A That's correct.

Q When you were preparing your declaration in March, you e-
mai | ed other actuaries at PwC and asked them how commonly the
CGetzen nodel is used for calculation of retiree health care
liabilities, is that correct?

A Yes.

Q And you followed up that e-mail survey of your coll eagues
w th some phone calls, is that correct?

A Yes.

Q None of the people you heard fromby e-mail or by phone
was able to identify any clients that they could represent used
the CGetzen nodel, is that correct?

A They did identify it. | just didn't have the nanes in
front of ne during ny deposition.

Q Vell, what you told nme in your deposition was that none of
themsaid they used Getzen but they m ght use Getzen. Does
that sound famliar?

A Vell, what | neant to say if | didn't was that | asked
specifically for alist of clients that used the Getzen nodel .
They sent ne a list. So | do have a list of clients that

purportedly use the Getzen nodel. | haven't seen the actuaria
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reports that identifies the Getzen nodel, so I think what |

I ndicated in ny deposition was that they were long trends and
they probably did use the Getzen nodel but | just wasn't a
hundred percent sure. |I'mstill not a hundred percent sure.
Q That's what | was | ooking for

A Ri ght.

Q You're not a hundred percent sure that they used the

CGet zen nodel, correct?

A | cannot testify that they absolutely did.

Q At PwC, you provide audit support for fifty PwC audit
clients, is that correct?

A Yes.

Q O those fifty clients, there are two that use the Getzen
model , is that correct?

A Yes.

Q The Getzen is not a standard actuarial practice, is that
correct?

A That's correct.

Q Before preparing this declaration, you had never
personal ly used the Getzen nodel to calculate retiree health
care liabilities, is that correct?

A That's correct.

Q I'"d like you to turn to paragraph 5 of your decl arati on.
Are you there, M. Cobin?

A Par agraph 5? Yes.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATR OT 'CORE UFBoRATI ON, et al .

Q Yes. And I'd focus your attention on the |ast sentence.

We di scussed this at your deposition if you recall.

A Yes.

Q Is there a mstake in that sentence?

A Yes. It should be -- the last word says CPI. It should
be GBT

Q Have you identified any other errors in your declaration
since you submtted it?

A Yes.

Q Wul d you explain themto the Court so that the Court is
aware of them when review ng your declaration?

A Sure. During nmy deposition, you asked nme about the val ue
of the conpany for purposes of applying the thirty-five percent
equity stake. And the value of the conpany, you pointed out,
was cal cul ated by PwC to be 2.2 billion dollars. And then we
proceeded to take thirty-five percent of 2.2 billion dollars.
That was a m stake. The mistake was that the thirty-five
percent equity stake is really based on the net disposable

val ue of the conpany after paynent of other obligations. And
the other obligations add up to be about 1.3 billion dollars.
So the net -- at |east based on the 2.2 billion dollar value is
only .9 billion. And taking thirty-five percent of that |eads
to a very different result than what | had in nmy deposition

Q | asked you whether there were any errors in your

decl arati on not your deposition.
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A Ch, I"'msorry. | thought you -- I'msorry.

Q It's okay. You'll have an opportunity to say just what
you said.

A I"msorry.

Q -- when M. Perillo gets up.

A No. | did not identify any other errors in ny

decl arati on.
Q M. Cobin, the effect of using the Getzen nodel is that it
bal l oons the retiree health care liability, is that correct?

A That's a statenent | made. But you just took it out of

cont ext .
Q Vell, it is a statenent you made, correct?
A But it needs to be in context.

Q Vel l, why don't you provide the context?
A Yes. During ny deposition, you asked ne about why
enmpl oyers and their actuaries are not using the Getzen nodel.
And ny remark was that the assunptions are enpl oyer
assunptions. They are not actuary -- they are not the
assunptions of the actuaries. The actuaries provide gui dance
to enpl oyers in choosing assunptions. But ultimately, it's the
enpl oyer' s assunpti ons.

The Getzen nodel results in a very |ong grading period
that would then increase the liabilities nuch nmore than using a
shorter grading period. And when enployers |ook at that and

t he gui dance provided by their actuaries, they decide very
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qui ckly that they would rather have a shorter grading period at
lower liability as long as the accounting -- their account --
their audit firmsigns off onit. And that's why | used the
termit would "balloon" the liability, neaning that it would
increase the liability and enpl oyers are typically not
interested in doing that.

Q And we' Il get to this point, but enployers have to conply
W th GAAP in stating their retiree health care liability for
pur poses of their financial statenments, correct?

A Yes.

Q And so the answer to ny question is that it is true that
the use of the Getzen nodel balloons the liability, correct?
A Rel ative to a much, much shorter grading period, that's
nore conmonly used, yes.

Q I'd like to refer you to Joint Exhibit 253, M. Cobin,

A Yes.

Q Joint Exhibit 253 is a version of the Getzen nodel wth
your input, is that correct?

A Yes.

Q If you turn to page 2 of the exhibit, there is a Mcrosoft
Excel spreadsheet. And it sets out five steps that the user
can use to input various assunptions, is that correct?

A Yes.

Q I"d like to look first at step 3. In that step, the user

can input assunptions for inflation, or CPl, and for real GDP
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as well as two other assunptions, is that correct?

A Yes.

Q Your input for CPl is 2.75 percent, is that correct?

A That's correct.

Q Now for the record, and for the Court, the entry here
actual |y says 2.8 percent but you' ve represented to nme that the
way this works is it's actually 2.75 percent in the nodel, is
that correct?

A It is. The second decimal is hidden and it cannot be
unhi dden. But if you put your cursor over it, you can see it.
W'l trust you.

Yes.

Your input for real GDP is 2.5 percent, correct?

Yes.

o >» O > O

The Getzen nodel proposes baseline assunptions for various
inputs, is that correct?

A Yes.

Q And those are, at least in step 3, those are just above
the boxes for the inputs, is that correct?

A Correct.

Q And putting aside the short-termrates in step 1, you
changed three of the baseline assunptions in the Getzen nodel,
is that correct?

A Yes.

Q Two of themare CPl and real GDP, correct?
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A Yes.

Q The basel ine assunptions for both CPlI and real GDP are

| ower than the assunptions you used, correct?

A Correct.

Q And Professor Cetzen updated the nodel and the assunptions
a year ago in March 2012, correct?

A Yes.

Q You don't know why Professor Getzen chose the baseline
assunptions that he did for CPl and real GP, correct?

A | do not.

Q The principal drivers of the Getzen nodel are CPlI and real
@GP, correct?

A Correct.

Q By changi ng those two inputs, you can change the output of
the Getzen nodel in significant ways, correct?

A Yes.

Q If one wanted to put a thunb on the scale in the Getzen
nodel , one woul d choose CPI and real GDP as the inputs to
change, correct?

A Yes.

Q In step 4, you also changed the input for health share GDP
above which cost growmh is assuned to neet resistance, correct?
A Yes.

Q Can you explain to the Court what that assunption is?

A Yes. Currently, health care costs are slightly above
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ei ghteen percent of CGDP. And the question is how high can
health care costs grow as a percentage of GDP. And that's
this -- thisis really a constrain. The baseline, as you

I ndi cated, had a constrain of twenty-five percent. | put
thirty percent in. The assunptions that | used resulted in
approxi mately twenty-si x percent so not nmuch higher than the
baseline. It didn't go up to thirty.

Q The resistance point is the point at which the econony is
likely to constrain the growmh of health care costs, correct?
A Yes.

Q And as you said, the assunption -- the baseline assunption
here is twenty-five percent, correct?

A Yes.

Q And the current percentage of CGDP consumed by health care
costs is eighteen percent, correct?

A It's slightly higher than 18. [It's about 18.2.

Q Does increasing the input fromtwenty-five percent to
thirty percent have the effect of increasing or decreasing
medi cal cost trends in the nodel ?

A Increasing it very, very slightly. A nost no effect in
this situation that we're tal king about.

Q Then why did you change it fromtwenty-five percent to
thirty percent?

A Because we're already at 18.2 and I want -- | felt it was

nore reasonable to let it grow unconstrained. And that's what
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It did. It grew unconstrained and stopped at twenty-six
percent.
Q We'll trust you onthat. 1'd like you to turn to Append

C of your declaration.

A Yes.

Q Appendi x C sets out the nedical trends that PwC cal cul at
using the Getzen nodel, correct?

A Yes.

Q And the preface states: "Wth consultation of a PaC
managi ng director who is a health care econom st in the PaC
Washi ngton D.C. office, the Getzen nodel was used to devel op
the medi cal trend assunptions shown below.” Did | read that
correctly?

A Yes.

Q Not e t he passive voice there. You say that the Getzen
nodel "was used to devel op the medical trend assunptions” in
your declaration. Wo did this?

A | did.

Q Did M. Skol nik hel p?

A No.

Q You don't identify who the PwC nanaging director is here
in your declaration but we |earned at your deposition that it
Jack Rogers, correct?

A Correct.

Q And he's an econom st, correct?
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Yes.
You' re not an econonist, correct?

Correct.

o > O »

And you consulted with Jack Rogers on the inputs for CP
and CGDP, correct?

A Yes.

Q And he told you what he thought the inputs could be,
correct?

A He led ne to the GAO website where there's a history of
CPl and GDP. And based on that history, and his know edge --
he has extensive know edge over thirty years -- his expectation
is that the econony will growwith a CPl of at least 2.75
percent. He thought that was conservative. And at |east two
and a half percent GDP and he thought that was conservati ve.

Q Isn"t it true that he didn't tell you the basis for his
view as to why these inputs were correct?

A Vell, there really is -- | wouldn't |abel themas correct.
It's an opinion as to how the econony will growin the future.
Q | agree. M. Rogers doesn't have a crystal ball. But he
didn't tell you the basis for his opinion, is that correct?

A Vell, he did. It's based on history, the long history and
that GAO docunent is attached. And you can see the history
since, | think, 1929.

Q You renenber being deposed in this case, correct?

A Yes.
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Q You were under oath?
A Yes.
Q Do you renmenber being asked these questions and giving
t hese answers?
A Yes.

THE COURT: M. Martin --

MR MARTIN |'mref --

THE COURT: -- can you give hima copy of his
deposi ti on?

MR MARTIN  Well, | have it up on the screen if
that's just as good.

THE W TNESS: Ckay.

MR MARTIN | thought this mght be faster. I'm
happy to do it how ever you prefer

THE COURT: We've probably given everybody el se a
copy.

MR MARTIN Ckay. Happy to do that. My | approach?

THE COURT: You may. Thank you. Thank you
BY MR MARTI N:
Q Refer you to page 97, M. Cobin, of your deposition. And
specifically, begin with line 9. The question was:

"Is there any other reason why you changed the input from

2.5to0 2.75?
"A. | discussed it with Jack Rogers. | asked himwhich is

better in his opinion, long-termassunption, two and a hal f,
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2.75 or anything else and he thought it was" -- the transcript
says 7.75 but | assune that was 2.75.
"Q \What was the reason for his opinion?
"A. He is an econom st and he reads a lot and that's his
opinion. | didn't get a statement from him
"Q You don't know the basis for his opinion?
"A.  Right.
"Q You just heard it fromhimthat that's his opinion,
correct?
"A. Yes."

Was that truthful testinony?
A Yes.
Q M. Cobin, you haven't considered the effect of the
Affordable Care Act on nedical costs trends, is that correct?
A That's correct.
Q Wul d you agree that if the Affordable Care Act wll
reduce nedi cal cost trends, your analysis would have to be
changed, correct?
A Under that assunption, yes.
Q Wul d you agree that one purpose of the Act is to bend the
heal th care cost curve down?
A | have seen reports that currently health care costs are
on their way back up and | argely because of the Affordable Care
Act .

Q You believe that there will be a short-termbunp up in
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medi cal cost trends as a result of the Affordable Care Act, is
that correct?

A I"mnot really sure. So the answer to your question is |
don't know.

Q Vell --

A So | don't knowif it's headed up or headed down or just
don't take it into account yet because it's too early to tell.
Q I will grant you that it's too early to tell. And that's
why the question that | asked you was the intent of the Act is
to bend the cost curve down, correct?

A The intent of the Act was to cover the uninsured

popul ation. Oiginally, when the Affordable Care Act was being
devel oped, that was the original intent and they wanted to go
to a single payor systemto effect that. They did not wind up
w th a single payor system Therefore, in ny opinion, it's
very unlikely that the cost curve will be bent down.

Q Ckay. But the intent of the Act is to bend the cost curve
down, correct?

MR PERILLO Asked and answer ed.

THE COURT: | don't know.

A I think I was clear in ny answer.

THE COURT: Just a second. |'Il sustain the
objection. | think he's already asked and answered the
questi on.

MR MARTIN  Ckay, Your Honor. |'ll nove on.
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Q M. Cobin, another factor that's critical to calculating
retiree health care liabilities at the discount rate, correct?
A Yes.

Q The discount rate is used to calculate the present val ue
of the future benefit paynments over all future years, correct?
A Correct.

Q You used the sane discount rate that the conpany used,
correct?

A Yes.

Q That discount rate is 4.33 percent, correct?

A Yes.

Q That is a conservative rate that's based on the expected
return of investnment in high quality bonds, is that correct?
A [t's -- 1 don't know if | would |abel it conservative.
It's arate that is required for use by the GASB using high
quality investments. There's a range of reasonabl eness in
determ ning what rate to use. So | wouldn't |abel it
conservative. It's within the range of reasonabl eness.

Q But it is based on the expected return on high quality
bonds, correct?

A Yes.

Q If you use the higher discount rate as part of the
calculation, the size of the liability would go down, correct?
A Yes.

Q And you agree that an investnment manager investing assets

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

103




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

paTR O Gol? BRPbRATI O, et al .

of the proposed VEBA coul d achieve a return on assets that is
hi gher than 4.33 percent, correct?

A Yes.

Q And if that were to be the case, it would be appropriate
to use that higher expected return as the discount rate in
estimating the liability, is that correct?

A As long as they're with sufficient funds and it was
returning that higher yield then yes.

Q And if that higher discount rate were used then both your
estimation of the retiree health care liability and the
conpany's estimation would be reduced, correct?

A M ne woul d be reduced. The Mercers valuation was for
accounting purposes only. The conpany used that valuation for
fundi ng but the intent was for accounting. So if you went back
to Mercer and said what you just asked ne, they m ght have a
different response.

Q That's a good point. That for purposes of accounting,

they would have to use the nore conservative rate, is that

correct?
A Yes.
Q I'"d like to turn now to Medicare Part D and, specifically,

your discussion in paragraph 8 of your declaration. This is
your analysis of the conpany's Medicare Part D reinbursenents.
A Yes.

Q Do you recall that?

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

104




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

pATR OT Gl RPbRATI O, et al .

A Yes.

Q You think -- or your claimthat the conpany understated
its retiree health care liability by using a Medicare Part D
rei mbursenment |evel that equates to 1500 dollars per person, is
that correct?

A Yes.

Q And you think the nunber should be 1284 dollars, is that

correct?

A Yes.

Q And seven percent of the increase between 1.45 billion and
1.79 billion conmes fromthat analysis, correct?

A That's right.

Q You never asked Mercer whether 1500 dollars is, in fact,
the nunber they use in their nodel, is that correct?

A They use twenty-one percent.

Q That's not the question | asked.

A My understanding is that their nodel takes an input of a
percentage and not a dollar anbunt. So it was pointless to ask
t hat questi on.

Q Vel l, do you know what the percentage equates to in dollar
terns?

The twenty-one percent equates to 1500 dol | ars.

Q Under your cal culation, correct?
A Under ny cal cul ati on.
Q Wuld it surprise you to learn that, under Mercer's
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calculation, in their nodel, it equates to 1,069 dollars?

A That would surprise ne. | don't see how that's possible.
Q Okay. But if it is, that part of your analysis no |onger
applies, correct?

A They'd have to show ne their calculations. W -- | don't
under stand that.

Q I"msure you don't. W' ve discussed that the accounting
standard that governs the estimation of retiree health care
liabilities is FAS 106, correct?

A Correct.

Q And we' ve discussed that you agree that Patriot calcul ated
its liability in conpliance with FAS 106, correct?

A Yes.

Q You're very famliar with FAS 106, correct?

A Yes.

Q You know t hat FAS 106 requires the use of explicit
assunptions --

A Yes.

Q -- each of which individually represents "the best
estimate of a particular future event to measure the expected
post-retirenent benefit obligation". Correct?

A Yes.

Q And a particular future event woul d include future nedical
cost trends, correct?

A Yes.
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1] Q And so, FAS 106 requires the best estimte of those future
2| nedical cost trends, is that correct?
3 A Yes.
41 Q But you think when calculating a claimin this bankruptcy,
5/ we should use the nedical cost trend assunptions that you
6| devised, is that correct?
7 A Yes.
8 Q So sonething less than the best estimate, is that correct?
9 A No. There are two different issues. Shall | explain?
10| Q Pl ease.
11 Yes. The use of accounting assunptions while the
12|/ accounting profession and the financial statenment indicates use
13|| of best estimate -- when those assunptions are revi ewed,
14| accountants will look at materiality of that assunption. 1've
15|| done many of these reviews and accountants will say, well, if
16| they were to use a different assunption that you think is nore
17| appropriate, will the liability change naterially or not. And
18| if it's not material then it's okay. So there's a big range of
19| reasonabl eness based on nmateriality. And materiality varies a
20| lot fromclient to client and the size of the plan.
21 Secondly, actuaries have different opinions as to what's a
22| best estimate. Wen the Affordable Care Act was pronul gat ed,
23| there was hope that nedical costs woul d decrease quickly as you
24| had indicated. And therefore, assunptions that graded down
25| quickly at that point in tine were thought to be not
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unreasonabl e. Maybe it will really happen. Now, a couple of
years later, it hasn't happened. It doesn't look like it's
goi ng to happen and actuaries are now changi ng these
assunptions back to a | onger term grading peri od.

So it varies fromyear to year as to what's a best
estimate. No one has a crystal -- this is the nost difficult
assunption and there is no crystal ball.

Q But at any point in time, GAAP requires a conpany to use
the best estimate not a reasonable estimate, is that correct?
A Yes.

Q M. Cobin, are you aware that in January 2013, PwC
delivered a cal culation of the conpany's retiree health care
claimthat assumed a grade down period of sixteen years?

A Yes. That was our initial -- we did several estimates.
This one we saw the grading period of six years. That was an
imedi ate red flag that that is not a good assunption; it's not
a reasonabl e assunption for settling this obligation. And so,
we tested various assunptions prior to settling on the final
assunpti on.

Q The conpany's assunptions are a seven percent initia
trend rate grading down to an ultimate rate of five percent by
2019, is that correct?

A Yes.

Q You're famliar with Exxon, correct? The company?

A I know of Exxon, yes.
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Q Exxon is an audit client of your firm

Pri cewat er houseCoopers, correct?

A | wasn't aware of that but 1'lIl take your word for it.

Q WIl you take ny word also that there -- for purposes of
their financial statements, they use a five percent initial
trend rate grading down to 4.5 percent by 20157

A ["'msure that that's true but | don't know what the
benefit plan is. They may have a fixed dollar anount in which
case the trend assunption is not material at all.

Q But everybody is trying to figure out the best estinmate of
what the cost trend is going to be in the future. That cost
trend applies to Exxon. It applies to Patriot. It applies to
you. It applies to ne, correct?

A The trend assunption is specific to the plan of benefits.
If you have a plan of benefits -- a plan of benefit that
provides full coverage simlar to the Patriot plan, that
requires one type of trend assunption. If you have a plan that
has cap benefits or just a fixed income benefit, that requires
a different type of trend assunption. | haven't seen Exxon's
pl an.

Q Medi cal cost trends are going to grow at the rate they're
going to grow, isn't that correct?

A I was trying to answer the question about Exxon. [If --
for exanple, if Exxon provides 1500 dollars a year for

benefits, that does not require a trend assunption unless it's
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deemed to grow -- that 1500 dollars grows by, let's say, the
medi cal conponent of GDP. And that could be why they used five
and a half grading down to four and a half or whatever they did
use. That would be a very reasonabl e assunption in that

si tuation.

Q They use a shorter grading period than Patriot does,
correct?

A Yes.

Q And your grade down period is sixty-two years, correct?

A Yes.
Q Let's turn next to your second opinion, M. Cobin. In
par agr aph 4b, you state your opinion that -- and I'Il quote it:

"A survey of other VEBAs created in the context of bankruptcy
proceedi ngs indicates that the typical VEBA is funded at a

| evel of between 57% and 83% of the value of the retirees’
claims." Did | read that correctly?

A Yes.

Q And you conpared the VEBA proposed by Patriot to certain
ot her bankruptcy related VEBAs, is that correct?

A This was just neant to indicate what has resulted in other
bankrupt cy proceedings. That's all.

Q You're getting ahead of nme, M. Cobin.

A | was trying to answer your question.

Q You conpared the VEBA proposed by Patriot to certain other
bankruptcy rel ated VEBAs, correct?
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A | don't know what you mean by conparing VEBA. There is no
VEBA right now.
Q Okay. You pulled together a set of bankruptcy rel ated
VEBAs that you analyzed in your declaration, correct?
A Yes.
Q You found those VEBAs by doing a Google search, correct?
A Qur associates -- we have a team-- found that information
t hrough various searches including a Google search, yes.
Q Turn to page 117 of your deposition, M. Cobin.
A Yes.
Q Look at line 9. "So you did a Google search for
bankruptcy related VEBAs, is that correct?"
A W did. That was part of the search, yes. It wasn't the
only search, yes.
Q Vell, let's go up because | asked you for all the bases
for the VEBAs that you set forth in your deposition. And, line
5 | said "You did a search?"
"A. On the internet, yes. Spoke to the union. The union knew
of certain docunents, yes."

| said:
"Q So you did a Google search for the bankruptcy rel ated
VEBAs, is that correct?"

Your answer was: "Yes."
A So that's two sources right there, the union and the

Googl e.
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Q But, in fact, all of the VEBAs in your declaration come
froma single publication, isn't that correct?
A | don't knowif it's a single publication. | think we had
mor e than one.
Q Pl ease, tell me which ones they are.
A | don't have it in front of ne.
Q Vel l, you have, in Appendix B, your list of docunents that
you relied on.
A Yes.
Q And you al so have the paragraphs where you di scuss your
analysis of the VEBAs. But maybe we can cut this short by me
just asking you, and maybe this will refresh your recollection
that all of the VEBAs that are in your chart in paragraph 19 of
your declaration cone fromthe AARP publication that's set
forth in Appendix B to your declaration, correct?
A Yes, that's correct.
Q You' ve never previously done any anal ysis of bankruptcy
rel ated VEBAs, correct?
A That's correct.
Q And you don't consider your set of VEBAs in the chart in
paragraph 19 to be representative or conprehensive of
bankruptcy rel ated VEBAs, correct?

MR PERILLO I'mgoing to object. That's a conpound
guestion representative and conpre -- I'msorry --

representative and conprehensive were added into the same
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one of them Your Honor.

Pl ease rephrase the question.

correct?

W relied on the AARP

think. Bottom

guesti on.
MR MARTIN. | will pick
THE COURT: Al right.
Q M. Cobin, you don't consider the set of VEBAs in the
chart in paragraph 19 to be conprehensive,
A | don't knowif it is or it isn't.
docunent .
Q Turn to page 117 again of your declaration --
deposition -- excuse ne.
A Yes.
Q W'l pick up where we just left off, |
thank you. Line 24, M. Cobin.
A Yes.

"Q So how do you know that this

representative of the broader set

set of VEBAs is
of bankruptcy rel ated VEBAs?

You can't conclude that, can you, M. Cobin?
"A. | don't have a conprehensive set of VEBAs, right."
That was truthful testinony, wasn't it?
A That's correct.
Q So going back to paragraph 4b of your declaration, where

you're tal king about the funding |evel

of a "typical VEBA in

bankr upt cy proceedi ngs”.

A Yes.
Q
A Typi cal

eScri bers,
operati ons@scri

Do you see that?

You don't have a basis for that opinion,

based on the AARP set of VEBAs.

LLC |
bers. net |

do you M. Cobin?
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Q Thank you. You claimin your declaration that the funding
for the VEBA is inadequate, correct?

A Yes.

Q But for purposes of your analysis, you assume that the
only contribution to the VEBA was fifteen mllion dollars,
correct?

A No. The purpose of our analysis was to indicate what we
believe to be a nore realistic viewof the liability, the 1.79
billion conpared to 1.4 billion. That was the purpose of our
anal ysis regardl ess of howit's funded.

Q Turn to page 125 of your deposition, please.

Yes.

Are you there?

Yes.

o > O »F

Line 8. The question was:
"For purposes of your declaration as drafted as we are
| ooking at it today, you have assuned that the only funding is
fifteen mllion dollars, correct?
"A Yes."

Was that truthful testinony?
A Yes. At that point in tine, | wasn't aware of any ot her
f undi ng.
Q For purposes of your declaration as it's now before the
Court, you didn't consider contributions fromprofit-sharing,

correct?
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A That's correct.

Q O contributions as a result of royalty paynents, correct?
A That's correct.

Q O the value of an unsecured claimor an equity stake in
t he reorgani zed conpany, is that correct?

A That's correct.

Q Your declaration assunmes facts that are contrary to the
proposal s actual |y exchanged between the parties and currently
bei ng evaluated by the Court, isn't that correct?

A I was indicating ny opinion about the VEBA. And that is,
If fifteen -- if only fifteen mllion dollars is ceded and
those other items that you nmentioned are really far into the
future, then the VEBA is not sustainable. Fifteen million
dollars is only two and a half nonths of paid clains. So it
really -- the VEBAis -- will be a nonentity after two and a
hal f months unless it receives greater initial funding. That
was the purpose of ny statenent.

Q And you were assum ng, for purposes of your declaration
that the only contribution to the VEBA was fifteen mllion
dollars. W established that, correct?

A Yes.

Q I"d like to turn next to your third opinion, M. Cobin
This concerns the proposed health plan for active union

enpl oyees, correct?

A Yes.
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Q Turn to paragraph 4c of your declaration, please.
A Yes. |'mthere.
Q In the first sentence, you claimthat the proposed health
plan is "inadequate because it failed to take into account the
hi gher long-termcost of medical treatnment for UMM m ners",
correct?
A Yes.
Q Now you said for purposes of this declaration, you were
al so evaluating M. Terry's declaration, is that correct?
A Yes.
Q M. Terry's declaration is Joint Exhibit 158. Wuld you
pl ease put that in front of you?
A | have it.
Q You have it?
A Yes.
Q Coul d you maybe nove the binders so that you're facing the
m crophone. The court reporter will thank us as will those in
t he back of the courtroom

M. Cobin, please turn to paragraph 14 of M. Terry's
decl arati on.
A Yes.
Q Wul d you read that aloud, please?
A "The proposed heal thcare plan for Patriot’s UMWA-
represented enpl oyees is conprehensive. It covers general

medi cal and drug expenses, such as doctor visits, hospital
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stays, enmergency roomyvisits, prescription drugs, and
t herapeutic and restorative treatnents.”
You agree with M. Terry, correct?

It does cover all that, yes.

Q
A
Q Pl ease turn to paragraph 17, M. Cobin.
A Yes.

Q Wul d you read that al oud?

A “In sum all major categories of health services are
covered by the proposed plan."

Q You agree with M. Terry in that paragraph, too, isn't

that correct?

A Yes.

Q Turn to paragraph 18.
A Yes.

Q Pl ease read that.

"An inportant feature of a good healthcare plan is that it
cover both routine and catastrophic nedical costs. Under the
proposed plan, significant illnesses or injuries that require
prol onged hospital stays or intensive nmedical treatnent are
covered in the sane way that nore routine treatnents are.”

Q You agree with M. Terry again, correct?
Yes.
Pl ease turn to paragraph 21 of M. Terry's declaration.

Yes.

o > O P

And pl ease read that al oud.
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A "G ven conparabl e coverage, what nakes a plan nore or |ess
generous boils down to its cost-sharing features — the details
of the plan that determ ne how nuch the enpl oyee pays. In ny
opinion, this is where Patriot's proposed plan stands out as
bei ng nore generous than typical U S. healthcare plans.”
Q You agree with M. Terry, correct?
A | think it's a msleading statement. Truthful but
m sl eadi ng.
Q Turn to page 140 of your deposition, please. At line 24.
The question | asked you at your deposition was the sane one |
j ust asked you:

"Pl ease read paragraph 21.
"A Ckay.
"Q Do you disagree with anything in paragraph 21?
"A. No."

Was that truthful testinony?

A Yes, but it's m sleading.

Q Turn to paragraph 26 of M. Terry's declaration, please.
A Paragraph 2 -- I'msorry -- repeat that, please.

Q Par agr aph 26.

A Ch. M. Terry's.

Q And just to preface this, that l[ast paragraph was

di scussing the cost sharing features of the proposed plan. I'd

like to start with the prem umrequirenents of the proposed

pl an which are addressed in paragraph 26.
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A Yes.

Q Pl ease read it al oud.

A "Specifically, Figure 1 reflects that UMM-represented
enpl oyees will pay fewer dollars each nonth toward their
heal t hcare benefits under the Patriot proposal than the average
U. S. enpl oyee pays under an enpl oyer-sponsored PPO pl an.
Figure 1 al so shows that the enpl oyee prem um anmount under
Patriot’s proposed plan, nmeasured as a percentage of total
prem umcost, is less than the national average for both

i ndividuals and for famlies. |In other words, under the
proposed plan, Patriot will pay a greater share of the health
costs for its UMM-represented enpl oyees than does the average
U S. enployer.”

Q You agree with M. Terry, correct?

A It's a truthful statenent but again m sl eadi ng.
Q Turn to page 141 of your deposition, M. Cobin.
A Yes.

Q Beginning at line 10, | asked you this question:

"Turn next to paragraph 26, please, which includes a
reference to Figure 1
"A Ckay.
"Q Do you disagree with anything in paragraph 267?
"A. No."
Was that truthful testinmony at the tine?

A Yes. It's -- M. Terry's statenent is a true statenent
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but again m sl eadi ng because he's conparing it to national
averages and not to conparabl e conpani es.

Q Turn next to paragraph 30 and Figure 2 of M. Terry's
decl arati on.

A Yes.

Q Sorry, M. Cobin. [I'mcatching up to you. Now you've
noted, M. Cobin, that, as M. Terry did, that the sole feature
of the proposed health plan is | ess generous than the national
average is coverage for brand nanme drugs, is that correct?
Yes.

Pl ease turn to paragraph 33 of M. Terry's declaration

| have it.

Are you there?

Yes.

Pl ease read that al oud.

o > O > O P

"The prescription drug cost-sharing provisions confer a
nore generous benefit for generic drugs and a | ess generous
benefit for brand-name drugs. Generally, the reason for a
difference in the levels of copay and coi nsurance between
generic and brand-nane drugs is to encourage the use of |ess
expensive but equally effective drugs where such choices are
avai |l able. Therefore, the | ess generous benefit for brand nane
drugs shoul d be understood in the context of this pricing
differential. The cost-conscious enployee will usually be able

to take advantage of the nore generous generic pricing.”
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Q Do you disagree with anything in paragraph 33?

A No.

Q Now as we discussed earlier, your claimin paragraph 4c of
your declaration is that the proposed plan for active enpl oyees
I's "inadequate". Is that correct?

A Yes.

Q The proposed plan for active union mners is the sanme plan
currently available to nonunion mners. 1s that correct?

A Yes.

Q You' ve not suggested any changes to the proposed plan that
woul d make it nore adequate, to use your word, is that correct?
A | have not been asked to do so.

Q Wiile you have M. Terry's declaration in front of you
let's turn briefly to the proposed VEBA. Ask you to turn to
par agraph 48 of M. Terry's declaration.

A | have it.

Q Pl ease read that al oud.

A "The VEBA proposal is positioned squarely in the mddle of
the pack, in that w thout any additional funding, beyond the
initial fifteen mllion, Patriot retirees are anong the forty-
ni ne percent, and assuming future funding, Patriot retirees are
among the fifty-one percent. The Towers Watson survey shows
that the emerging normanong U S. enployers is to elimnate
enpl oyer support for retiree healthcare benefits, forty-nine

percent of enployers today, and increasing to seventy-nine
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percent in the future.”

Q Thank you, M. Cobin. |Is there anything you disagree wth
I n paragraph forty-eight?

A Again, | think it's msleading because he's conparing it
to national averages and not conparabl e conpanies.

Q Conparing what ?

A The VEBA proposal, basically elimnating retiree

heal thcare. That may be the norm or the trend, anmong U.S.

enpl oyers, but not necessarily anong m ni ng conpani es and ot her
conpani es engaged in, let's say, dangerous activities.

Q We can do this again, M. Cobin, but will you agree with
me that when | asked you that question at your deposition, your

answer was "no"?
A Agai n, based on the chart and -- and the conparison to
U S. enployers, that's true.
Q Ckay. We'll do it again. Please turn to page 144 of your
deposition. I'mat line 12. | asked you the same question
then that | asked you today. The question was:
"Q Read paragraph 48, please.
"A Ckay.
"Q Anyt hi ng you disagree with in paragraph 48?
A No. "
Was that truthful testinmony, M. Cobin?
A As it's witten, it's truthful.

MR. MARTIN | have nothing further, Your Honor.
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THE COURT: Al right. Thank you. M. Perillo, do
you have any redirect?

MR PERILLO | do, Your Honor.
REDI RECT EXAM NATI ON
BY MR PERILLO
Q Good norning, M. Cobin.
A Good nor ni ng.
Q Let's go to the last issue we have been discussing first.
Wiy do you disagree with M. Terry regarding his assessnent of
t he adequacy of the healthcare plan?
A O the active-enpl oyee healthcare pl an?
Q Yes, the last thing you were just discussing.
A Because it will shift a large burden of cost to the active
coal m ners.
Q And why is that inportant?
A The uni on has negoti ated a conprehensi ve package of
benefits, including salary, pension, and healthcare. And this
is -- this is one of the benefits that was negotiated. |If they
had negotiated a | esser | evel of healthcare, then, presunably,
sonet hi ng el se woul d i ncrease.
Q You answered a series of questions fromM. Martin by
noting that paragraphs in M. Terry's declaration were
literally true but msleading. Wy are they m sl eading?
A M. Terry's declaration reads |ike a textbook. Everything

init is true, but it's not really pertinent to the proceedings
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here. So if we were to take any one of his statements and
superinpose it upon the issues at hand, we very quickly realize
that it's either not applicable or very m sl eadi ng.

Q Wiy isn't it fair to conpare a coalmner's healthcare to
the healthcare of a typical postal worker or office secretary
or store clerk?

A Vell, coal mners' health is really related to their
occupation, as evidenced by the Bl ack Lung Act of the federal
government. Coal mners typically need much nore heal thcare
because of their occupation than the average U S. enpl oyee.
Therefore, they should have a higher |evel of healthcare
benefits.

Q All right, I want to turn to the first question about the
val uation of the size of the retiree liability. You re an

actuary, sir?

A Yes.
Q Is this the sort of thing actuaries do?
A Yes.

Q How woul d you becone aware of the conpany's cal cul ation of

what the liability woul d be?

A I was provided with their evaluation reports for 2012 and
13.
Q I's that posted in the data roonf

Yes.

And who perforned those cal cul ations for the conpany?
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Mer cer .

And did you use Mercer's trend rate of seven percent?
Yes.

Did you use their ultimate trend of five percent?
Yes.

And use their discount rate?

Yes.

o » O > O > O »F

So in what way do you differ from Mercer, then?

It was really the grading period. Mercer starts with
seven percent, initial trend rate, and grades down over SiX
years to five percent. | don't think there's any actuary that
| know of that would look at this plan of benefits, and the
current econony, and say that we expect nmedical cost increases
to be at five percent in six years and be naintained at that

| evel thereafter.

Q M. Martin asked you sone questions about GAP, and best
estimates, and so forth. |Is there a required method to -- that
actuaries nust use under general accounting standards, to
conmpute retiree liability?

A No. The -- well, the methodology -- there are really
several things going on. There is a required nethodol ogy in
terns of the actual calculation. But there is no required

met hodol ogy for each -- or for any of the assunptions -- in
devel opi ng any of the assunptions. So one actuary's

estimate -- best estinate, and the enployer's best estinate of
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any assunption, can and will differ wldly fromsoneone el se's.
Q You had a colloquy with M. Martin about the difference
between cal culating this liability in this case and in genera
for purposes of a financial statenment. Do you recall that

di scussi on?

A Yes.

Q Pl ease explain to the Court why you need a different
nmethod to value a retiree liability than mght typically be
used for the creation of a financial statenent.

A The ongoing liability for an enployer that's in the
financial statement -- if any one of the assunptions turns out
not to be, let's say, accurate, then in future years, that
assunption will be changed, and there's either a gain or |oss
in the spreadsheet -- inthe -- in the financial statenment as a
result. So it's an automatic true-up over time. However, for
this -- these proceedings, the conpany is interested in
settling the obligation, taking it off of their financia
statenment, and in settling an obligation, we need to devel op,
really, a best estimate of the liability because there is no
future recourse to change that liability.

Q Have you, in fact, seen in your experience, that conpanies
do that true-up periodically to adjust where their assunptions
have understated the liability?

A Absol utely. [|'ve been doing these val uations since the

| ate 1980s, before the statenent was pronul gated, and we've
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seen a true-up of the medical trend assunption periodically,
typically every three or four years. And in fact, on a
conference call, Mercer indicated that they had revised the

trend assunption for Patriot periodically as well.

Q And what happens when that revision takes place?

A Typically, there's a loss on the financial statenent.
Q Does the VEBA have that option?

A No, it does not.

Q Wiy did you use the CGetzen nodel ?

I want something to support a longer-termtrend. So
rather than just indicating that nedical costs will grade down
hal f a percent a year, or a third a percent a year over |ong
period of tine, | wanted sonmething to support an assunption, or
that assunption. And the Getzen nodel was prepared by an
econom st, under the supervision of the Society of Actuaries,
so it has a solid foundation. And that's why | chose to use
it.

Q Now, did Mercer use the Getzen nodel in this case?

A No.

Q Do you know whether or not the -- Mercer uses the Cetzen
model in other cases?

A They do.

Q I want you to go to Exhibit 253, | believe it is. This is
t he spreadsheet, or nodel page, that you | ooked at earlier

A Yes.

eScribers, LLC | (973) 406-2250
operations@scribers.net | ww. escribers. net

127




Case 12-51502 Doc 3939 Filed 05/06/13 Entered 05/06/13 15:41:16 Main Document

© 00 N oo o A~ w NP

N NN N NN R PR R R R R R R R
O » W N B O © O N o 00 M W N B O

PATRI OTPEC%_S M%RATI OoN, et al.

Q Now, if we go to box 1 up on top, we -- did you nake any

I nputs into that box?

A I know we lowered the initial trend rate. 1In the Getzen's
nmodel | think it starts higher than seven percent. W |owered
it to the Mercer assunption.

Q And so those four sevens in there, those are all from--
right from Mercer?

A Yes.

Q And did you vary anything --

A Ch, I"'msorry. Not the four sevens; the initial seven for

2013 is from Mercer, not for 2014 and 15.

Q The -- in the second box, did you vary any of those
I nput s?

A No.

Q In the third box, did you vary any of those inputs?
A Yes.

Q What did you do?

W changed the CPl fromtwo-and-a-half to 2.75, and we
changed the long-termgromh of GDP from 1.7 percent to two-
and- a- hal f percent.

Q Now, M. Martin asked you about your colloquy with your
col | eague, M. Rodgers regarding the CPI. How did you
determne to vary the GDP nunber?

A Sanme way. we |ooked at historical GDP grow h over the

last, | think, fifty or sixty years and did an average over
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varying lengths of tinme and noticed that GDP has generally
grown in the three percent range, has recently decreased, but
in the last -- it's starting to increase again. Last year was
2.2 percent, the average over the last two years was 2.1
percent. So it's on its way back up. And as the current

adm nistration is intent on bringing manufacturing back into
the United States, as that happens, | think it's reasonable to
assunme that GDP will increase beyond the assunption, greater

t han two-and-a-half percent that we're assum ng.

Q Did you use any ot her sources besides your conversation
w th Jack Rodgers?

A Conversation and the data fromthe governnment accounting

of fice.
Q I'd like you to go to your deposition, to page 98.

MR MARTIN  Objection, Your Honor. |'mnot sure how
he can use this. It's hearsay for him

MR PERILLO |I'mtrying to refresh the witness's
recol | ection.

MR. MARTIN  You haven't even asked hima question to
ask himif he needs to have his recollection refreshed.

MR PERILLO | just did. | asked hi mabout what
ot her sources he considered, and he has omtted a source he
considered. |1'mgoing to try to refresh his recollection --

THE COURT: Al right, I'Il overrule --

MR. PERILLO --as to that source.
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THE COURT: -- 1'Ill overrule the objection
BY MR PERI LLO

Page 987
Yes.
Ckay, yes.

| direct your attention to the second half of the page.
Yes.
Please review it silently.

Yes.

o » O > O > O »F

Does that refresh your recollection as to another source
you may have consi dered?

A Yes, thank you.

Q What ot her source did you consider?

A | do work for a branch of the federal government, the

Departnent of Defense, and they have been using two-and-a-half

percent |ong-termgrowh of GDP

Q Thank you, sir. Are the -- is the Getzen nodel, that we
have here before us in Exhibit 253, fornula-driven or hard-
coded?

A No, it's fornula-driven.

Q And what does that nmean, as opposed to bei ng hard-coded?
What does it nean that it's fornula-driven?

A Vell, it means it's dynamic. Wen you put an assunption
init -- the results change. If it were -- if it weren't --

it were not formula-driven then it woul dn't change.
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Q And so when you vary these inputs, the Getzen nodel then
produces a result?

A Yes.

Q And you use that result to conme up with the proposed
liability?

A Ve did.

Q Wiy did you not vary the discount rate, as M. Martin
suggest ed?

A Because currently the VEBA is not funded, so it would be
presunptuous of us to estinmate a expected rate of return.

Q Wth respect to the discussion of Medicare, Part D, how
did you cone up with the 1,284-dollar nunber that appears in
your decl aration?

A W translated the twenty-one percent from Mercer into
1,500 dollars, sinply by applying twenty-one percent to

their -- to the cost, their per capita cost, as stated in their
valuation. So we knew that it was 1,500 dollars. Secondly, we
| ooked at the actual Part D reinbursements -- | think it was
either five or six years of reinbursenents -- and cal cul at ed
what that represents in ternms of per-person reinbursenent. And
for 2012, it was exactly 1,200 dollars, and we trended that

forward by seven percent to 2013, to get 1,284.

Q I's that 1,200-dollar nunmber based on hard data from
Patriot?
A Yes.
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Q During your colloquy with M. Martin, he discussed with
you whet her your sanple of VEBAs was representative, or
conprehensive. 1'll ask you this: D d you find any VEBAs that
you om tted?

A No.

Q And are you aware of any VEBAs for retiree healthcare in a
conpany conparable to Patriot that you didn't include?

A Not in ternms of bankruptcy proceedings. W're talking
about VEBAs in bankruptcy proceedings. So |I'mnot aware of any
ot hers.

Q Earlier in the trial, there's been sone testinony that

the -- one of the conpany's advisors, Blackstone, has now
computed a different enterprise value fromthe one that M.
Martin questioned you about in your deposition that you
mentioned previously today. If | were to tell you that those
val ues produced --

MR MARTIN |'m objecting, Your Honor. This isn't
addressed in his declaration, where he assunes only fifteen
mllion dollars is contributed to the VEBA. He has not
eval uated the nost recent proposal that includes the equity
stake. If he wants to testify to it, he'd be adding to his
declaration. And we've agreed that that's not the way we're
proceedi ng here.

THE COURT: M. Perillo?

MR PERILLO | don't believe it actually would be
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adding to his declaration. And if you'll permt ne a nmonent --
I f you | ook at paragraph 15 of his declaration, Your Honor, M.
Cobin directly addresses the need for pending clarification to
the extent of the UMM s actual recovery on its Section 1114
claim And Patriot has, since M. Cobin prepared his
decl aration, changed its proposal. You' ve allowed themto
present that evidence here in Court, a ruling about which I am
not protesting or conplaining or asking reconsideration. But
in light of the change, | think it's fair to ask the w tness
about the value of the changed proposal.

MR MARTIN It is conpletely and utterly unfair, Your
Honor. The proposal that M. Cobin had before himwhen he
prepared his declaration included profit sharing. It included
an unsecured claimfor the union. M. Cobin chose to omt
t hose aspects of the proposal fromhis analysis. His
declaration, as it stands, is now before the Court. M.
Perillo now wants to suppl ement his declaration.

THE COURT: M. Perillo, what section of the -- what
par agraph did you want ne to ook at in the declaration?

MR PERILLO This is the second half of paragraph 15.

THE COURT: (kay, paragraph 15. Sorry; |'mjust at
the wong -- and you want to give hima different nunber to
come up, these projections of how much it's going to pay out?

MR PERILLO Based on the conpany's change in their

proposal .
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MR MARTIN  Your Honor, this -- he wants M. Cobin to
testify outside the scope of his declaration, outside the scope
of ny direct -- ny cross. | have no idea what's about to cone
out of his mouth. And that, by definition, nmeans that it's
beyond the scope of his declaration and beyond the scope of ny
cross. And it's unfair.

MR PERILLO | would only add, Your Honor, the timng
of when the conpany nade additional proposals was up to the
conpany. And the fact that they waited until after our experts
had their deadline for giving declarations shouldn't be used as
a sword to handicap us in our defense. That is what is being
done.

THE COURT: Al right. [I'Il overrule the objection
You can ask himthat one question. | don't want to spend a
whol e bunch of tinme recapitulating and recal cul ati ng.

BY MR PERILLO

Q M. Cobin, if, using the nunbers proposed by Bl ackstone,
the VEBA were to be funded with val ues between sixty-six
mllion and approximately 160 to 170 m | lion, how woul d that
affect your opinion concerning the adequacy of funding for the
VEBA?

MR. MARTIN  Qbjection, Your Honor. | don't even know
where those nunbers are comng from Did you calculate those
numbers, or did Bl ackstone cal cul ate those nunbers?

MR, PERILLO  Those nunbers were part of the
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Bl ackst one presentation to the union, Your Honor. | think
there was testinony about that earlier this week.

MR MARTIN  You think so, or you know so?

MR PERILLO | believe | heard it fromthe wtness
stand yesterday.

MR MARTIN.  Your Honor, this is precisely the

precarious position we're in. But I'll withdraw the objection.

We're in Wonderl and here, but he can answer the question.
BY MR PERILLO
Q Did you understand the question, sir?
A Yes; that range is equivalent to one to two years of
claims. So again, a very inadequate anount of additi onal
fundi ng beyond the fifteen mllion.
MR, PERILLO That's all that | have, Your Honor.
THE COURT: Al right. M. Mrtin--
MR, PERILLO Very quickly --
THE COURT: -- anything el se?
MR MARTIN -- very quickly, Your Honor.
THE COURT: Yes.
RECROSS- EXAM NATI ON
BY MR MARTI N:

Q M. Cobin, you said that the principal difference between

135

your cal cul ation and Mercer's calculation of the liability here

is driven by the grading period --
A Yes.
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Q -- is that correct? Mercer's grading period is six years;
Is that correct?

A Yes.

Q Your grading period is sixty-two years; correct?

A Yes.

Q We di scussed before -- the grading period that Exxon uses

right nowis tw years; is that correct?

A Yes.

Q Are you famliar wth a conmpany, Al coa?

A Yes.

Q They are a PWC audit client; correct?

A Yes.

Q Very | arge conpany; correct?

A Yes.

Q Their initial trend rate is six percent for 2013, grading
down to 4.7 percent by 2017; does that surprise you?

No.

Rio Tinto is a global mning company; correct?
Yes.

Also an audit client of PWC correct?

Yes.

o > O > O F

They have a 6.7 percent initial trend rate, grading down
to 5.1 percent by 2018; correct?
If you say so; | don't know.

Patriot's assunptions are a seven percent initial trend
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rate, grading down to five percent by 2019; correct?

A Yes.

Q You said that we need to use a different medical cost
trend here because we're calculating a claimrather than an
estimation of the liability for purposes of the conpany's
financial statenents; correct?

A Yes.

Q And you said that the liability mght go up later, and so

we should pad it to account for that; correct?

A No.

Q What did you say?

A I never use the word paddi ng.

Q Ckay.

A | don't pad.

Q But you think the liability should be increased to -- in

today's value to account for the fact that it mght increase
later in tinme?

A I think the settlenent should be based on a realistic view
of the liability. And the 1.4 mllion is not a realistic
liability.

Q Because what you're specul ating m ght happen in the
future; correct?

A Yes.

Q But as of today, that calculation of the liability in

today's dollars conplies with GAAP, the conpany's cal cul ation;
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correct?

A Yes.

Q You were asked whet her Mercer uses the Getzen nodel
correct?

A Yes.

Q And you referenced this in your deposition; didn't you M.
Cobi n?

A Yes.

Q After your deposition, | asked Mercer whether they're
famliar with anybody using the Getzen nodel. Wuld it
surprise you to learn that they were not famliar?

A It would surprise ne because | have information that they
do use it. | think you' d have to -- Mercer's a |arge

organi zation such as ours, and one actuary doesn't know what
other actuaries are doing. You' d have to survey all the
actuari es.

Q You were asked some questions about your use of CPlI and
@GP inputs in the Getzen nodel ?

A Yes.

Q And you said that you relied on historical data that M.
Rodgers had referred you to; correct?

A It was an indication of what we m ght expect in the future
after the econony rebounds, yes.

Q Do you think Professor Getzen had that government data at

hi s di sposal when he was picking the baseline assunptions when
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he updated the nodel in March of 20127
A | don't know what basis he used for the baseline
assunpti ons.
Q But you increased those assunptions in the Getzen nodel;
correct?
A Yes.
Q And the Getzen nodel by itself would have ball ooned the
liability; correct? Using its baseline assunptions?
A W' ve al ready established that; yes.
Q And this is Getzen on steroids; correct?
A No.
Q Your anal ysis?
A No. No, | did not use, for exanple, a three or three-and-
a-hal f percent CGDP or three percent CPI, which would al so not
be unreasonable. | used a mainstream assunpti on.
MR. MARTIN. |'mdone, Your Honor.
THE COURT: Al right. M. Perillo, anything el se?
MR PERILLO W have nothing further for this
W t ness, Your Honor.
THE COURT: Al right. You may step down. Thank you.
THE W TNESS: Thank you, Your Honor.
THE COURT: Al right, M. Perillo, it's about 12:30.
Shall we take a lunch break before we start with M. Mndarino?
MR PERILLO Qur last witness is going to be M.

Mandarino, and he is a witness for whomwe have agreed with the
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conpany that the courtroomwoul d be sealed, as it was in the
case of M. Huffard. And so -- | don't believe there will be
any other activity in the day that observers will want to see.
So perhaps Your Honor -- perhaps, Your Honor, then, it's
|l ogical to do M. Mandarino at the end of the day. W can seal
the courtroom and then be done with the testinonial portion of
t he case.

THE COURT: M. Mskowitz, | don't suppose you
anticipate anything el se the rest of today?

MR MOSKOW TZ: Correct, Your Honor.

THE COURT: Al right. Al right, then that's what
we'll do. | wll --

MR MOSKOW TZ: W have a couple of mnor
adm ni strative matters, but that's not material.

THE COURT: Al right. M. Mskowitz, |I'msorry.

MR MOSKOW TZ: Sorry, Your Honor. | -- this nmay not
be worthy of the world' s attention, but we have a few exhibits,
| think, that the parties are stipulating to supplenment the
joint exhibit with, which we'll separately address with the
clerk, I think. And that, | think, is it.

THE COURT: Al right. Do you all want -- so you w ||
address that with ny law clerk, and that's by agreenent, so
that shouldn't be a problem

All right, then, M. Perillo, you don't anticipate
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anyt hing el se then?

MR PERILLO.  Just closing tonorrow.

THE COURT: Tonorrow it wll be.

Al right, then, what | will dois, we wll recess now
until 1:30. Wien we reconvene at 1:30, we will not get the
parties that are on the phone, and we w || disconnect the feed
down to the fifth floor, and I wll seal the courtroom simlar
to what we did earlier this week. And we would assune that we
woul d conclude for the day after M. Mandarino's testinony. |
hope that won't take us into the evening. And then we w |
reconvene, then, for all parties tonorrow norning at 9 a.m,
then, to take up cl osing argunents.

As | stated earlier, parties other than the debtors
and the UMM, | have cut their time to ten mnutes for their
closing although I had previously ruled -- entered an order
that they could have twenty m nutes, but | believe they can
make their argunments in ten mnutes or less. And then | wll
| et the debtor and the UWM proceed at that point with no tinme
limt on their closing. Al right, then, if that takes care of
everything, we'll be in tenporary recess, then until 1:30.

(Recess from12:25 p.m wuntil 1:45 p.m)

THE CLERK: Pl ease rise.

THE REPORTER  Your Honor, we are back on the record.

THE COURT: Al right, thank you. Be seated pl ease.

Ckay, we are back on the record in the courtroomthat has been
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seal ed. W have nobody on the phone. Qur feed to 5 South has
been cut off; our feed to the attorney conference roons has
been cut off; and the feed to the listening roomon the fourth
floor has been cut.

M. Perillo?

MR PERILLO Just as a prelimnary matter, Your
Honor, we have three additional joint exhibits to propose,
Joint Exhibits 291, 292, and 293. They are, respectively, a
status report on information request, dated April 22nd; a
response to that status update, dated April 24th; and then a
response to that response, submtted this nmorning by the
conpany, and dated May 2nd. And | would proffer those,
respectively, as Joint Exhibits 291, 292, and 293. And |
bel i eve we have four -- three copies of each of those here at
t he podi um
(Status report and two responses were hereby received into
evi dence as Joint Exhibits 291, 292, and 293, as of this date.)

THE COURT: Al right. [I'Il take two of those copies,
one for me and one for ny law clerk

MR MOSKOWTZ: Wth the Court's indul gence, we'll
al so put copies in the binders for the w tnesses.

THE COURT: kay, that'll be fine.

(O f the record conversati on)
THE COURT: M. Mskowitz, do you have the copies

we're going to put in the book?
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MR, MOSKOW TZ: | do, Your Honor. Just the one note
that 1'd like to make, just for the noment, is that the first
of the three joint exhibits does not have the covering e-mail
that woul d have cone along with it. It may not ultimtely be
material, but | just wanted to reserve the rights of the
parties just to --

THE COURT: To add that.

MR MOSKOWTZ: -- stick the covering e-nail init.

THE COURT: That's fine.

MR MOSKOW TZ: Ckay, and --

THE COURT: Ms. Lovell (ph.), do we have sone exhibit
stickers in here?

THE COURT: It mght -- okay, why don't we mark the
ones that we're going to put in the book --

MR MOSKOW TZ: Perfect.

THE COURT: -- so that the witness will know which
exhibit --

MR MOSKOW TZ: Very w se.

THE COURT: No, that's fine for ne, but not for the
W t ness.

MR MOSKOWTZ: O | can wite it on the docunent, but
either -- you have then? Ckay.

THE COURT: Yeah, probably just if they're blank
because | don't know if we have any --

MR, MOSKOW TZ: Sure.
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THE COURT: -- snappy Joint Exhibit stickers. That's
ki nd of special.

MR MOSKOWTZ: [I'mall out. Do you have a stapler?

FEMALE: Stapler?

THE COURT: No, we don't keep -- we don't keep
staplers, or -- what did we need the other day? W needed
scissors --

MR MOSKOW TZ: That's perfect. Anything that woul d
bi nd the docunent to another. Perfect.

THE COURT: W needed sci ssors.

MR MOSKOW TZ: This is fine.

THE COURT: W had a -- we had a sheriff that needed
to open up an -- sone evidence.

MR MOSKOWTZ: I'IIl just --

THE COURT: So we don't usually keep all that stuff in
the courtroom You know, it's bankruptcy court; we usually
kind of just --

MR MOSKOW TZ: W have one copy of the cover e-mail,
but -- oh, we have -- you know what, in that case, we actually

have a full set of the initial one that you handed up front,

but this one has the cover e-mail, and it's all stapled. So
W th everyone's permission, |'mjust going to go ahead and
replace -- use this to replace what we just gave everybody.

MR, PERILLO May | have one?
MR. MOSKOW TZ:  Yes.
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THE COURT: Yeah, give M. Perillo one. 291. 1I'Il
give you that back.

MR MOSKOW TZ: Making this a production.

THE COURT: Al right. Then give us all.

MR MOSKOW TZ: (Okay. Thank you very nuch.

THE COURT: Those are them back, and then if you give
us -- yeah --

MR MOSKOW TZ: Should I just stick these on? That's
fine.

THE COURT: Yeah, just put themon there blank, and

wite Joint Exhibit, whatever the nunber is.

MR. MOSKOW TZ: Reference is too official; | can't do
it -- yeah. | just put these all together; this is the mddle
one.

THE COURT: kay, thank you. 291, 292, 293. | have

them M. Perillo has them and soon the witness will have --

MR. MOSKOW TZ: | assure the Court | will be done wth
this nmonentarily.

THE COURT: Take your time. [It'lIl cut down on
confusion |ater on.

MR MOSKOW TZ: Yes, yes, yes, yes. So the first one
is Joint Exhibit 291.

THE COURT: 291.

MR. MOSKOW TZ: Then second one is JEx 292.

THE COURT: Um hum
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MR MOSKOW TZ: And then JEx 293. And | will place
these in the wtness podi um

THE COURT:  Ckay.

MR MOSKOWTZ: Geat. Thank you very much.

THE COURT: Al right, M. Perillo, I think the gods
have aligned for us now W're ready for your next w tness.

(Testinony of M. Mandarino redacted)

THE COURT: Al right. | think that concludes all of
our evidence. So we will be in recess until tonorrow norning
at 9 am and we'll hear sone closing argunents.

MR MOSKOW TZ: Your Honor, apologies if you had gone
over this before, but in terms of the order or presentation
tonorrow is it correct that the other parties will go first
before the debtors and the union?

THE COURT: Yes.

MR MOSKOW TZ: Ckay.

THE COURT: | went over that when --

MR MOSKOW TZ: Okay. W --

THE COURT: -- nmaybe you were out having breakf ast
this morning while the rest of us were already here.

MR MOSKOWTZ: | was preparing to exam ne M.
Mandar i no.

THE COURT: Yes. W wll let the other parties go
first and | told themthey could only have ten m nutes, not

twenty mnutes as | had previously stated because | think that
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w Il extend the process further.

MR MOSKOW TZ: Yes. W --

THE COURT: And then after they're all done then I'l]
ask fromthe debtors and the UMM with no tinme limts. That
doesn't nean take two hours, but with no time limts to hear
your cl osing.

MR MOSKOW TZ: That sounds very appropriate. Thank
you, Your Honor.

THE COURT: Al right. Thank you. Any other
requests? M. Perillo, anything for the UMM this eveni ng?

MR PERILLO  Yes, Your Honor. | hope the Court and
its assistants have a pleasant night.

MR. MOSKOW TZ: | share that wish, but | have one
ot her request quickly for the Court.

THE COURT: Certainly.

MR. MOSKOW TZ: Just a clarification because it woul d
hel p in our preparation. Do you anticipate that since it is
the debtors' notion that in oral presentations tonmorrow the
debtors woul d have a brief opportunity to have the |ast word?

THE COURT: Absol utely.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Al right.

Yes, M. Myer.

MR. MAYER  Your Honor, just briefly. | wll not be

here tonorrow. M partner, Brad O Neill will deliver our final
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statenent.

THE COURT: Cnh, all right.

MR MAYER  Thank you.

THE COURT: That'll be fine. W'Il mss you tonorrow,
but we enjoy seeing M. O Neill as well.

MR MOSKOW TZ: Thank you, Your Honor.

THE COURT: Thank you. Al right. Then we'll be in
recess until tonmorrow norning at 9 a.m

IN UNI SON:  Thank you, Your Honor.

(Wher eupon these proceedi ngs were concluded at 7:17 PM
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UNITED STATES BANKRUPTCY COURT
Eastern District of Missouri
Thomas F. Eagleton U.S. Courthouse
111 South Tenth Street, Fourth Floor
St. Louis, MO 63102

In re: Debtor(s):
Patriot Coal Corporation Case No.: 12-51502 -A659

CHAPTER 11

Notice of Filing of Transcript and of Deadlines Related to Restriction and Redaction

To: All Persons of Record at Hearing

A transcript of the proceeding held on May 2, 2013 was filed on May 6, 2013.

The following deadlines apply:

If you wish to have personal data identifiers redacted from the transcript, a Request for Transcript Redaction must |
filed within 7 days of the date of this notice: May 13, 2013. Personal data identifiers include: social security

numbers, financial account numbers, names of minor children, and dates of birth. If no such request is filed
within the allotted time, the Court will presume redaction of personal data identifiers is not necessary.

Any party seeking redaction shall file a Statement of Transcript Redactions identifying the location of the personal
data identifiers sought to be redacted within 21 days of the date of this notice:May 28, 2013. The party filing the
statement shall serve it by regular mail upon all parties at the hearing and shall include a Certificate of Service listir
the date and parties served. The Statement of Transcript Redactions event will be restricted from public view and
cannot be served electronically through the CM/ECF system. If no Statement of Transcript Redactions is filed withir
the allotted time, the Court will presume redaction of personal identifiers is not necessary.

Any party may file a response in opposition to the Statement within 7 days of the date the Statement is filed using t
Response to Statement of Transcript Redactions event. If a response in opposition to the Statement is filed, the Co
will rule on the matter. If a hearing is needed, the Court will send notice of hearing.

If a request for redaction is filed, the redacted transcript is due within 31 days of the date of this notice: June 6, 201

The transcript may be made available for remote electronic access upon expiration of the restriction period, which i
90 days from the date of filing of the transcript: August 5, 2013, unless extended by court order. However, during th
90-day period the transcript is available for viewing only during normal business hours at the Clerk's office.

Any questions regarding the transcript process should be directed to Matt Parker, Director of Courtroom Services, :
(314) 244-4801.

FOR THE COURT:

[s/Dana C. McWay
Clerk of Court

Dated: 5/6/13

Copies Mailed To:
Brian Walsh, 211 N. Broadway, #3600, St. Louis, MO 63102
Rev. 12/10
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