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TRACY HOPE DAVIS Hearing Date and Time:
United States Trustee for Region 2 September 11, 2012, at 1:30 p.m.
U.S. Department of Justice
Office of the United States Trustee
33 Whitehall Street, 21% Floor
New York, New York 10004
Tel. (212) 510-0500
By:  Andrea B. Schwartz, Esq.
Trial Attorney

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________ X
Inre Chapter 11
PATRIOT COAL CORPORATION, Case No. 12-12900 (SCC)
el Jointly Administered
Debtors. ;
______________________________________________________ X

DECLARATION OF ANDREA B. SCHWARTZ
IN SUPPORT OF UNITED STATES TRUSTEE’S MOTION,
PURSUANT TO 28 U.S.C. § 1412 AND FED. R. BANKR. P. 1014(a)(1), TO
TRANSFER VENUE OF THESE CASES IN THE INTEREST OF JUSTICE

I, Andrea B. Schwartz, pursuant to 28 U.S.C. § 1746, declare as follows:

1. I am a Trial Attorney for the United States Department of Justice, Office
of the United States Trustee located at 33 Whitehall Street, 21% Floor, New York, New
York 10004. 1 am a member in good standing of the bars of the States of New York,
New Jersey and California, and the Commonwealth of Pennsylvania, and am admitted to
practice law in the United States District Court for the Southern District of New York.

2. Annexed hereto as Exhibit 1 is a copy of the Entity Information Fact
Sheet for PCX Enterprises, Inc. posted on the New York Department of State — Division

of Corporations website at www.dos.ny.gov.
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3. Annexed hereto as Exhibit 2 is a copy of the Entity Information Fact
Sheet for Patriot Beaver Dam Holdings, LLC posted on the New York Department of

State — Division of Corporations website at www.dos.ny.gov.

4, Annexed hereto as Exhibit 3 is a copy of Transcript of Court Hearing

Held on April 12, 2005, in In re Winn-Dixie Stores, Inc., SDNY Case No. 05-11063

(RDD), concerning, among other things, motion of Buffalo Rock Company to transfer
venue to the Middle District of Florida, Jacksonville Division.
Dated: New York, New York

August 22, 2012 /s/ Andrea B. Schwartz
Andrea B. Schwartz




Entity Information Page 1 of 2

12-12900-scc Doc 408-1 Filed 08/22/12 Entered 08/22/12 16:17:51 Exhibit 1 -
Entity Information Sheet for PCX Enterprises Inc. Posted By New Yor Pg 1 of 2

NYS Department of State

Division of Corporations

Entity Information

The information contained in this database is current through August 21, 2012,

Selected Entity Name: PCX ENTERPRISES, INC.
Selected Entity Status Information

Current Entity Name: PCX ENTERPRISES, INC.

DOS ID #: 4253084
Initial DOS Filing Date: JUNE 01, 2012
County: NEW YORK
Jurisdiction: NEW YORK
Entity Type: DOMESTIC BUSINESS CORPORATION

Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)

C/O CT CORPORATION SYSTEM
111 8TH AVENUE - 13TH FLOOR
NEW YORK, NEW YORK, 10011

Registered Agent

C T CORPORATION SYSTEM
111 8TH AVENUE - 13TH FLOOR
NEW YORK, NEW YORK, 10011

This office does not record information regarding
the names and addresses of officers, shareholders or
directors of nonprofessional corporations except the
chief executive officer, if provided, which would be
listed above. Professional corporations must include

the name(s) and address(es) of the initial officers,

directors, and shareholders in the initial certificate
of incorporation, however this information is not
recorded and only available by viewing the
certificate.

*Stock Information

http://appext9.dos.ny.gov/corp public/CORPSEARCH.ENTITY INFORMATION?p na... 8/22/2012
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# of Shares Type of Stock $ Value per Share
1000 Par Value .01

*Stock information is applicable to domestic business corporations.

Name History

Filing Date Name Type Entity Name
JUN 01, 2012 Actual PCX ENTERPRISES, INC.

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New
York State. The entity must use the fictitious name when conducting its activities or business in New
York State.

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

Services/Programs | Privacy Policy | Accessibility Policy | Disclaimer | Returnto DOS
Homepage | Contact Us

http://appext9.dos.ny.gov/corp public/CORPSEARCH.ENTITY INFORMATION?p na... 8/22/2012
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NYS Department of State

Division of Corporations

Entity Information

The information contained in this database is current through August 21, 2012,

Selected Entity Name: PATRIOT BEAVER DAM HOLDINGS, LLC
Selected Entity Status Information

Current Entity Name: PATRIOT BEAVER DAM HOLDINGS, LLC

DOS ID #: 4258815
Initial DOS Filing Date: JUNE 14, 2012
County: NEW YORK
Jurisdiction: NEW YORK
Entity Type: DOMESTIC LIMITED LIABILITY COMPANY

Current Entity Status: ACTIVE

Selected Entity Address Information

DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)

CT CORPORATION SYSTEM
111 EIGHTH AVENUE
NEW YORK, NEW YORK, 10011

Registered Agent

CT CORPORATION SYSTEM
111 EIGHTH AVENUE
NEW YORK, NEW YORK, 10011

This office does not require or maintain information
regarding the names and addresses of members or
managers of nonprofessional limited liability
companies. Professional limited liability companies
must include the name(s) and address(es) of the
original members, however this information is not
recorded and only available by viewing the
certificate.

*Stock Information

# of Shares Type of Stock $ Value per Share
No Information Available

http://appext9.dos.ny.gov/corp public/CORPSEARCH.ENTITY INFORMATION?p na... 8/22/2012
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*Stock information is applicable to domestic business corporations.

Name History

Filing Date Name Type Entity Name
JUN 14, 2012 Actual PATRIOT BEAVER DAM HOLDINGS, LLC

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New
York State. The entity must use the fictitious name when conducting its activities or business in New
York State.

NOTE: New York State does not issue organizational identification numbers.

Search Results New Search

Services/Programs | Privacy Policy | Accessibility Policy | Disclaimer | Returnto DOS
Homepage | Contact Us

http://appext9.dos.ny.gov/corp public/CORPSEARCH.ENTITY INFORMATION?p na... 8/22/2012
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2 UNI TED STATES BANKRUPTCY COURT
3 SQUTHERN DI STRI CT OF NEW YORK

4 05-11063-r dd

................................... X
5

IN RE:
6

W NN- DI XI E STORES, | NC.

7

___________________________________ X
8 United States Custom House

One Bowl i ng Green
9 New Yor k, New York
10 April 12, 2005
12:50 p. m

11
12
13
14 Bef or e:
15 ROBERT D. DRAI N,
16 United States Bankruptcy Judge
17
18

Motion to Transfer Venue of the Debtors'
19 Bankruptcy Cases to the United States
Bankruptcy Court for the Mddle District
20 of Florida, Jacksonville Division or Such
QG her District Where Venue Wul d Be
21 Appropriate filed by Buffal o Rock Conpany

22
Application of Oficial Committee of

23 Unsecured Creditors O Wnn-Di xi e Stores,
Inc., et al., For Order Authorizing

24 Retenti on and Enpl oynent of M | bank,
Tweed, Hadley & MO oy LLP as Counsel

25
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2 RE: Doc #561; Modtion of Riverdal e Farns,
Inc. to Join Mtion of Buffal o Rock

3 Conpany to Transfer Venue of the Debtors'
Bankruptcy Cases to the United States

4 Bankruptcy Court for the District of
Fl ori da

6 RE: Doc # 569; Debtors' Response to Mtion
of Buffal o Rock Company to Transfer Venue

8 RE: Doc # 612; Mdtion for Relief from Stay
Motion for Relief from Stay Joint Mdtion

9 of Debtors and Commopnweal t h of Kentucky
for Relief fromStay to Allow for

10 Conti nuati on of Condemmati on Proceedi ngs

11
Motion to Join in the Mdtion of Buffalo

12 Rock Conpany to Transfer Venue (related to
docunent (s)407) filed by Bradley T.

13 Keller, Richard S. Ehster

14
RE: Doc #624; Mdtion to Join the Mtion of
15 Buf fal o Rock Conpany to Transfer Venue
(rel ated docunent (s){407}) filed by Ernst
16 Properties, Inc.

17
RE: Doc #640 Response of Corox Sal es Co.
18 to Motion to Join the Motion of Buffalo
Rock Conpany to Transfer Venue
19

20 njection of Oficial Conmittee of
Unsecured Creditors of Wnn-Di xie Stores,

21 Inc., et al., to Mdtion of Buffal o Rock
Conpany, Transferring Venue of Debtors'

22 Cases

23

24

25
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2 RE: Doc #644; bjection of Edens & Avant,
Wei ngarten Realty Investors, Palm Springs

3 M1le Associates, Ltd., Villa Rica Retail
Properties, L.L.C., ALG Linmted

4 Partnership and Curry Ford, LP to the
nj ection of The Oficial Commttee of

5 Unsecured Credtors

RE: Doc #647; Opposition by Buffal o Rock
7 Conpany Seeking Entry of an Order
Transferring Venue of Debtors' Cases
8 (related docunent (s)[407])

oj ection of WImngton Trust Company, as
10 I ndenture Trustee, and Joinder in
ojection of Oficial Commttee of
11 Unsecured Creditors of Wnn-Dixie Stores,
Inc., et al., to Motion of Buffal o Rock
12 Conpany Seeking Entry of an O der
Transferring Venue of Debtor
13

14 Joinder of Certain Uility Conpanies in
Support of Mdtion of Buffal o Rock Conpany
15 to Transfer Venue

16
Motion to Join in Support of Motion of
17 Buf fal o Rock Conpany to Transfer Venue
filed by Dairy Farners of America, |nc.
18

19 Motion to Join Mdtion of Buffal o Rock
Conpany to Transfer Venue filed by Ja-Ru,
20 Inc., Beaver Street Fisheries, Inc.

21
Motion to Join Mdtion to Transfer Venue

22 (related docunment(s) 407) filed by Florida
Power & Light Conpany

23

24

25
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2 RE: Doc #690; Omi bus Response to
nj ections to Mtion of Buffal o Rock

3 Conpany to Transfer Venue of the Debtors
Bankruptcy Cases to the United States

4 Bankruptcy Court for the Mddle District
of Florida, Jacksonville Division (related

5 docunent (s) [ 643])

RE: Doc #696; Notice of Hearing on Apri
7 12, 2005 (rel ated docunent(s) [411], [23],
[562], [536], [296], [24], [489], [564],
8 [13], [472], [407], [612], [495], [510],
[487], [488])
10
11
12
13 Reported by:
Todd DeSi none, RPR
14
15
16
17
18
19
20
21
22
23
24

25
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2 APPEARANCES:

BURR & FORMAN LLP
4 3100 Sout htrust Tower
420 North 20th Street
5 Bi r m ngham Al abama 35203
Attorneys for Buffal o Rock Conpany,

6 I nc.
BY: ROBERT B. RUBIN, ESQ
7 DEREK F. MEEK, ESQ
MARC P. SOLOMON, ESQ
8
9

DECHERT LLP
10 30 Rockefeller Plaza
New Yor k, New York 10112

11 Attorneys for Buffal o Rock Conpany,
I nc.

12 BY: ELI SE SCHERR FREJKA, ESQ
JCEL LEVITIN, ESQ

13

14

SKADDEN ARPS SLATE MEAGHER & FLOM LLP
15 Four Tines Square
New Yor k, New York 10036

16 Attorneys for Debtors
BY: GEORCGE A. ZI MVERMAN, ESQ
17 D.J. BAKER, ESQ
STEVEN EI CHEL, ESQ
18
19

20 M LBANK, TWEED, HADLEY & McCLOY LLP
One Chase Manhattan Pl aza
21 New Yor k, New York 10005-1413
Attorneys for The O ficial

22 Committee of Unsecured Creditors
BY: LUC A. DESPINS, ESQ
23 MATTHEW S. BARR, ESQ

DENNI S F. DUNNE, ESQ
24

25
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2 APPEARANCES: (Continued)

DLA Pl PER RUDNI CK GRAY CARY US LLP
4 1200 Ni neteenth Street, NW
Washi ngt on, DC 20036-2412

5 Attorneys for Kraft Foods, et al.
BY: DANI EL J. CARRI GAN, ESQ

6 JOSEPH | . MARCHESE, ESQ

7

8 GREENBERG TRAURI G, LLP
Met Life Building

9 200 Park Avenue
New Yor k, New York 10166

10 Attorneys for Equity One
BY: RICHARD S. M LLER, ESQ

11 MARK D. BLOOM ESQ

12

13  WH TEMAN, BANKES & CHEBOT, LLC
Suite 1300
14 Constitution Place
325 Chestnut Street
15 Phi | adel phi a, Pennsyl vania 19106
Attorneys for Sunkist G owers,

16 et al.

BY: JEFFREY M CHEBOT, ESQ
17
18

BALLARD SPAHR ANDREWS & i NGERSCLL, LLP
19 1735 Market Street
51st Fl oor
20 Phi | adel phi a, Pennsylvania 19103
Attorneys for New Plan Excel Realty

21 Trust, Inc, et al.
BY: DAVID |. POLLACK, ESQ
22
23
24

25
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2 APPEARANCES: (Continued)

KOZYAK, TROPI N & THROCKMORTON, P. A.
4 2525 Ponce de Leon
Coral Gables, Florida 33134

5 Attorneys for Lennar Partners
BY: JOHN W KQZYAK, ESQ

6

7

WOLF, HI LL, McFARLIN & HERRON, P.A.
8 1851 West Colonial Drive
Ol ando, Florida 32804

9 Attorneys for Richard Ehsten
BY: FRANK M WOLFF, ESQ

10 DAVID R McFARLIN, ESQ

11

12 PORZI O BROVBERG & NEWWVAN P. C.
100 Sout hgat e Par kway
13 Post O fice Box 1997
Morristown, New Jersey 07962-1997

14 Attorneys for Riverdal e Farns
BY: WARREN J. MARTIN, JR, ESQ

15

16

TOGUT SEGAL & SEGAL LLP
17 One Penn Pl aza
New Yor k, New York 10119

18 Conflicts Counsel for Debtors
BY: ALBERT TOGUT, ESQ

19

20

U. S. DEPARTMENT OF JUSTI CE

21 OFFI CE OF THE UNI TED STATES TRUSTEE
33 Whitehall Street

22 21st Fl oor
New Yor k, New York 10004

23 BY: RI CHARD C. MORRI SSEY, ESQ

DEl RDRE MARTI NI, ESQ
24

25
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2 APPEARANCES: (Continued)

3 HELD & | SRAEL, ESQS.
Suite 1916 Riverpl ace Tower
4 1301 Riverpl ace Boul evard
Jacksonville, Florida 32207

5 Attorneys for Beaver Street
Fi sheries, et al.

6 BY: EDWN W HELD, JR , ESQ

7

8 OTTERBOURG STEI NDLER HOUSTON & ROSEN P. C.
230 Park Avenue
9 New Yor k, New York 10169
Attorneys for Wachovi a Bank
10 BY: JONATHAN N. HELFAT, ESQ

11

12 ELK BANKI ER CHRI STU & BAKST LLP
Esperante
13 Suite 1330
222 Lakevi ew Avenue
14  West Pal m Beach, Florida 33401
Attorneys for Garden Park Pl aza
15 BY: M CHAEL R BAKST, ESQ

16

17 SCARCELLA RCSEN & SLOMVE LLP
333 Earl e Ovington Boul evard
18 Ni nt h Fl oor
Uni ondal e, New York 11553

19 Attorneys for Florida Power & Light
BY: JI L MAZER- MARI NO, ESQ

20

21

HERRI CK FEI NSTEI N LLP

22 2 Penn Pl aza
Newar k, New Jersey 07105

23 Attorneys for Ernst Properties
BY: JOHN AUGUST, ESQ

24

25
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2 APPEARANCES: (Continued)
3 KELLEY DRYE & WARREN LLP

101 Par k Avenue
4 New Yor k, New York 10178

Attorneys for various |andl ords
5 BY: ROBERT LEHANE, ESQ

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT:

record on Wnn-Di xi e

MR RUBIN:. Your

counsel for the npvant.

Let's go on the

Honor, |'m

Your Honor, if |

may, we have handed up to your clerk sone

agreed stipulation of facts --

MR, BAKER

Excuse nme, we had a

coupl e of noncontested matters. | wonder

if we could do those first

is here for those.

THE COURT:

MR BAKER At t

the U S. Trustee, your Honor

n case anybody

Sur e.

he request of

, nost of the

matters that were originally set today

wer e del ayed or adjourned pending a

det erm nati on by your Honor

nmotion. There were |

of the venue

think three matters

that the parties conclude it probably nmade

sense to go ahead and present an order on

The first of those related to

the Debtors' request for an order under

Section 365(d)(4) extending the tinme to

assune or reject nonresidential rea

estate | eases.

There were |

think five

Pg 10 of 175
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

objections. Wat we agreed to with all of
the objecting parties was to seek a bridge
order that would sinply continue the tine
period for making that determ nation or
requesting a further extension to the next
schedul ed hearing in this case. | think
all of the objecting parties were fine
with that.

THE COURT: Al right. 1've
reviewed that order, and that is fine.
That will be entered today.

MR BAKER  The next matter,
your Honor, the Commonweal th of Kentucky
had started a condemation action with
respect to two properties, or the frontage
along two store properties. W' ve tal ked
to the Commonwealth's Legal O fice. They
convi nced the Debtors that it nade sense
to let that go forward. It will generate
a nodest cash inflow to the Debtor, and
actually they think that benefits store
traffic. So they were willing to do that.
As far as we know, there are no objections

to that.

in In re Winn-Di

Pg 11 of 175
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

THE COURT: Does anyone want to
be heard on that notion?

Hearing no one, | will grant
t hat based on the noving papers. It is
clearly in the interest of the Debtor.

MR BAKER  The final matter,
your Honor, was to authorize the retention
of M| bank Tweed as Conmittee counsel.
Insofar as we are aware, no objections
were filed to that.

THE COURT: | haven't seen any
ei ther.

Does anyone want to address
this notion?

Agai n, based on there being no
obj ections, as well as ny review of the
novi ng papers and the affidavit, | wll
approve the retention.

MR. BAKER  Thank you, your
Honor .

Now we are ready to go into the
venue matter, which M. Zimmerman will be
primarily handling for the Debtors.

MR ZI MVERVAN:  Your Honor, the

in In re Winn-Di

Pg 12 of 175
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Debt ors have only one witness we would
like to call at this tine, M. Larry
Appel .

MR RUBIN. Excuse ne, your
Honor, before we commence this proceeding,
we have a stipulation of facts that have
been entered into between the Debtors and
the novant. Pursuant to our telephonic
hearing on Friday, we were able to take
M. Appel's deposition yesterday.

M. Zimernman and | have signed the
stipulation. W would like to submit it
to the Court. Then, of course, if he
wants to proceed with his testinony.

THE COURT: |'m assuning your
exam nation is prem sed on the facts being
agreed to, correct?

MR ZI MVERMAN:  Yes, but we
will not be repeating any of those facts

in the direct testinony.

MR, DESPINS: Luke Despins with

M | bank Tweed on behalf of the Comittee.
The stipulation is between the

Debtors and the novant. The Conm ttee

in In re Winn-Di

Pg 13 of 175
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14

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT
will cross the witness on the stipulation
when the witness is put up.
THE COURT: Ckay.
MR RUBIN. My we approach
with the stipulation?
THE COURT: Yes.
* * *
LARRY B. APPEL:
called as a witness, having been first
duly sworn, was exam ned and testified
as follows:
DI RECT EXAM NATI ON
BY MR ZI MVERVAN
Q Woul d you state your full nane

for the record, please?

A Larry Bruce Appel

Q By whom are you enpl oyed?

A Wnn-Di xi e Stores.

Q What is your current position

with Wnn-Dixie?

A Seni or vice president, genera
counsel, and corporate secretary.

Q How | ong have you had that

position?
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15

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT

A Approxi mately two and a hal f
years.
Q Could you briefly sunmarize

your responsibilities as senior VP and
general counsel ?

A Sure. | supervise the Lega
Departrment. | oversee the operation of
our conpliance program As corporate
secretary, |'mresponsible for
conmuni cati ons and operations between
managenment and the board of directors, and
| al so oversee our Loss Prevention and our
Security departnents as well.

Q Just for conveni ence, |'m going
to refer to the Debtors as Wnn-Di xi e
unl ess | specify otherw se.

A | under st and.

Q M. Appel, were you involved
personal ly in the deliberations by

Wnn-Dixie leading to the filing of the

Chapter 11?
A Yes, | was.
Q Were you involved in the

del i berations |leading to the selection of
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT
New York as the original venue?

A Yes, | was.

Q What ot her nenbers of
W nn- Di xi e nanagenent were involved in
t hose processes?

A W nn- Di xi e nanagenent woul d
have included Bennett Nussbaum our chief
financial officer, Peter Lynch, our CEQ
and Jay Skelton, our chairman of the
board, as well as nyself.

Q In connection with the decision
to both file for Chapter 11 and the
initial selection of New York as a venue,
did you have any advisors participating in

t hose deliberations?

A Yes, we did.
Q Could you identify thenf
A We have | egal advisors, King &

Spal di ng and Skadden Arps, and we have
restructuring advisors, Crossroads G oup
and our investnent bankers, Bl ackstone.

Q Bef ore deci ding on New York as
the initial venue, did managenment consider

the possibility of commencing Chapter 11

in In re Winn-Di

Pg 16 of 175
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17

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT

in Jacksonville, Florida?

A Yes, we did.

Q Were you personally involved in
those deliberations?

A Yes, | was.

Q Did those deliberations include
an anal ysis of the potential benefits and

any downsi des of Jacksonville versus New

Yor k?
A Yes.
Q Can you tell us what you

remenber bei ng di scussed about potentia
benefits of a filing in Jacksonville?

A The potential benefits of being
in Jacksonville, Florida, well, we
di scussed the fact that conpany managenent
is located in Jacksonville and it woul d be
alittle bit nore convenient for us for
court hearings if we didn't travel back
and forth.

W al so discussed the fact that

we are a Jacksonvill e-based conpany. W
are 75 years old. The founding famly is

in Jacksonville. The conpany and the
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founding fanmly, the Davis fanm |y, have
substantial roots in Jacksonville, invest
in the comunities civically and
charitably, and Jacksonville would be a
conmunity that we had some goodw || and
woul d want Wnn-Di xie to restructure
successful ly.

Q Were there any potentia
downsi des in the nanagenent di scussions
about the possibility of Jacksonville as
t he venue?

A | wouldn't necessarily call it
a downside, but we did tal k about the fact
that we were a very large, if not the
| argest, conpany in Jacksonville, and that
if the proceedings were in Jacksonville,
there would be a I ot of press coverage on
t hose proceedi ngs.

And not that we were worried
one way or the other about it being good
or bad, but we definitely had a beli ef
that one of the keys to restructuring
successfully was sort of segnmenting to a

snmal | group the case managenent, to the

in In re Winn-Di
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| awyers and sonme of the financial people,
and really keeping the large bul k of our
enpl oyees not distracted by restructuring
cases, but focused on what was inportant
to the operational turnaround, which is
taking care of our custoners in the
st ores.

And nore coverage, whether bad
or good, might nake it a little nore
difficult, just the nore people read.

Q In the deliberations about
where to file venue, | take it there were
del i berations and di scussi ons about New
York as a possible venue?

A Yes.

Q Did you participate in those
di scussi ons?

A Yes, | did.

Q Could you tell ne, was there an
anal ysis of the relative benefits and
downsi des of filing in New York as well?

A Yes.

Q VWhat do you remenber about the

potential benefits being discussed about
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New York as a venue?

A The nost significant benefit of
New York was our belief that our creditors
would find it a convenient forumfor us to
be in. W had tal ked to our advisors. W
had tal ked to our outside restructuring
advi sors, fol ks who have a | ot of
experience in restructuring such as ours,
who have experience in retai
restructurings.

Based on their experience,
based on their understandi ng of our
specific facts, and | believe based on
their reaching out to, directly or
indirectly, to some of the significant
creditors that would be involved in our
case, they talked to us about the fact
that New York woul d be a good place to
establish a strong relationship with our
i nportant creditors, and that having
strong relationships with the creditors
woul d be an inportant part of the
successful turnaround.

That was, to sone extent,

in In re Winn-Di
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consistent with our own data. W | ooked
at our list of our top 100 creditors and
we saw 30 of them had offices in New York
and 9 of themhad offices in Florida.
Wth travel schedul es and everything we
| ooked at, it made sense to us. So that
was a mmj or consideration

Q Do you know what specific
creditors your financial advisors may have
reached out to in advising you?

A | believe that we had sone
| evel of direct or indirect input from
sone of our bondhol ders or their

representatives and fromour |ending

gr oup.
Q Who was the | ender?
A Wachovia is the primary agent.
Q Do you directly have interface

wi th Wachovi a?

A Yes.

Q Is there a specific branch that
is handling this?

A Yes, the New York office.

Q Was there any di scussion of any
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potential negatives with respect to New
Yor k?

A O her than | woul d have to take
a -- sone people like me would have to
take a few nore plane trips, no.

Q Are you famliar with the
noti on papers filed by Buffal o Rock?

A Yes, | am

Q There was a suggestion that New
York was selected in an effort by the

Debtors to sonehow escape or run away or

evade Jacksonville. |s that true?
A That is patently untrue.
Q Based on your persona

i nvol venent in the deliberative process,
was there any di scussion about escaping or
runni ng away or in any way trying to avoid
Jacksonvil | e?

A | believe | was involved in
every discussion on this issue, and there
was none at any time. It was absolutely
to the contrary. W were trying to do
somet hi ng that woul d make us nost

accessible to the creditor community, not
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i naccessi bl e.

Q In coming to New York, did the
managenent nake a concl usion as to bottom
i ne whet her New York woul d be an
appropriate place for this restructuring
to take place?

MR RUBIN: Objection to the
form of the question, your Honor

THE COURT: On what basis?

MR RUBIN. Calls for a nental
concl usion on the part of the witness.

MR ZIMVMERVAN: | think a
witness is, first of all, pernmitted to
testify about his own nental concl usions,
because | don't know who el se coul d.

THE COURT: Wy don't you
phrase the question just in his role as
general counsel

Q Based on your under st andi ng,
based on your role as general counsel and
your involvenment in the process, can you
tell me what the bottom|line conclusion
was of the conpany with respect to the

appropriateness of New York as a venue for

in In re Winn-Di
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this filing?

A Sure. That New York was an
appropriate venue for us.

Q Based on the devel opnents that
have occurred subsequent to the filing,
i ncluding the Buffal o Rock notion, do you
know whet her nanagenent's assessnment and
concl usions that you've just testified to
changed i n any way?

A No, they haven't changed at
all.

Q You still believe New York is

an appropriate forun®

A Absolutely. To the extent that

one of the main considerations was
convenience to creditors, the fact that
the Creditor Committee and several of our
trade vendors and | andl ords and ot hers
have subnmitted notions to that effect
suggest that we were right.

Q Di d managenent at one point
becone aware of the fact that Buffal o Rock
had filed a nmotion to transfer venue?

A Yes.

in In re Winn-Di
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Q Do you know how t hey becane
aware of that?
A | believe that either Jan Baker
or sonebody el se at the Skadden firm
provided me a copy of the filing, and we

made nanagenent aware of it.

Q Did you review the notion to
transfer?

A Yes, | did.

Q The fact that the notion to

transfer had been nade, did that receive
press in Florida?

A Yes, it did. It received a
great deal of press.

Q Were there any press reports
purporting to sumrari ze or quote from sone
of Buffal o Rock's noving papers?

A There were nany.

Q Buffalo Rock, in its notion,
suggests that the Debtors sel ected New
York to sonehow reduce or elimnate
creditor involvenent in the proceedings.
Are you aware of that? Are you famliar

wi th those charges?
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A | know what it says.

Q | know you testified to it
before, but was that the intent of
Wnn-Di xie in selecting New York?

A Absol utely not. Nothing could
be farther fromthe truth.

Q Was it ever discussed to file
in New York to reduce or elimnate
creditor invol vement?

A The opposite was di scussed.

Q Di d managenent di scuss and
consi der an appropriate response to the
notion that was nade by Buffal o Rock?

A Yes, we did.

Q Did you personally participate
in those discussions?

A Yes.

Q Did the conpany ultimtely
reach a decision as to how to best respond
to the nmotion?

A We ultimately decided to file
t he response which we did requesting a
transfer of venue to Florida.

Q Who el se other than yourself

in In re Winn-Di

Pg 26 of 175



12-1290xseE:0bhkABBB7-JAled 032802 Eiker6d/Q8/23/1PaGd 26 bf 1EZ4hibit 3 -
Transcript of Court Hearing Held on April 12 2005 in Inre Winn-Di Pg 27 of 175

27

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT
was i nvolved in that deliberative process?

A The sanme individuals from
managenment that | nentioned before. That
woul d be nysel f, Peter Lynch, Bennett
Nussbaum Jay Skelton, and the sane
advi sor group, being Bl ackstone,
Crossroads, Skadden Arps. At that point |
don't think King & Spal ding would have
been i nvol ved.

Q Does the Debtor still believe
that New York is an appropriate venue?

A Yes.

Q Way has the Debtor decided to
now ask this court to transfer these
proceedi ngs to Jacksonville?

A Basically all of the facts that
caused us to nmake the initial decision
none of them had changed. But there was
one new i nterveni ng subsequent event or
fact, if you will, which was the filing of
the noti on.

It was a notion that | think
pur posel y contai ned sonme very harsh

| anguage and was picked up that way in the
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press. It said things like "fabricating
venue." |t tal ked about managenent making
decisions to hide fromcreditors. It

tal ked about bad faith, references like
Enron, comparisons |like Enron. The press
asked questions like did we pick New York
because it was debtor-friendly, because we
woul d get larger retention prograns,
because our advisors would make nore
noney.

Al'l of those things were
i naccurate. None of those things were
things that we di scussed, considered.
They were just absent. As a result, A |
don't want to use the word of fensive, but
it was offensive to the managenent team
Nobody |ikes to be painted with that kind
of brush.

More inportantly, you could use
the word distracting, but dammgi ng, the
di stracti on was danagi ng to the conpany.
| had business | eaders who trave
regul arly, our CEO saying he gets asked on

every trip why are we in New York and are

in In re Winn-Di
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we hiding fromsonething not being in
Florida. Qur HR Group was telling ne
there was a huge awareness within just
sort of general associates of this issue
and are we doi ng sonet hi ng shady.
Frankly, that was damaging to us.

As | said before, one of the
t hi ngs we thought was inportant was to
segregate case managenent and all ow the
large majority of our associates to focus
on the business. W were being damaged by
all of the inaccurate statenments that cane
out as a result of that notion. W had
said all along we would be happy in
Florida and we weren't hiding from
anyt hi ng.

And, frankly, we needed to stop
t hat dammge, and actions speak | ouder than
words, so the best thing we need to do is
file the response we did and say we al ways
woul d have been happy in Florida, let's
nove it to Florida

Q Do you believe that nmoving to

Fl orida, to Jacksonville, Florida, wll

in In re Winn-Di

Pg 29 of 175



12-1290xseE:0bhkABBB7-JAled 032802 Eiker6d/Q8/23/1PaGd BG bf 1EZ4hibit 3 -

Transcript of Court Hearing Held on April 12 2005

30

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - DI RECT
undo all of the harmthat has been caused
by these charges that were publicized
agai nst you?

A No, we don't. | think once you
cast those aspersions out in the air
there is no way to undo all of it.

Q Then tell us why you believe
t hat since those charges have now been
cast, why nmoving to Jacksonville is better
for the conpany in the conpany's view than
st ayi ng.

A Al of this is a balance. On
the one hand, we can stay in New York and
peopl e can read about a | egal decision
that was entered, or we can cone back to
Jacksonvill e and physically show peopl e
that we are there and we have nothing to
hide. On balance, the latter of those two
may be nore powerful and nore effective.

| think the npbst inportant
thing that can cone out of today is for
our communities and our associates and our
constituencies to understand after this

process that we, as a conpany, did nothing
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i nappropriate, illegal, unethical, or in
bad faith. Those kinds of innuendo are
damagi ng to our state.

MR ZI MVERVAN:  No further
guesti ons, your Honor

THE COURT: kay. Does anyone
wi sh to cross-exam ne M. Appel ?

MR, DESPINS: Your Honor, just
a question. |'mnot sure where we are
procedurally in the sense that it is the
novant's notion, they tendered stipul ated
facts, but then the Debtor presented a
Wi t ness.

So are the novants -- is their
case closed? Where are we in the process?
| don't want to cross-examine until | know
where the nmovants are. First they have to
put their case on.

THE COURT: But you don't wait
for their case to close to cross-exan ne
Are you aski ng whether the novants want to
exam ne on direct?

MR DESPINS: That is the first

guestion. It is their case to put on
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first. |Is their case closed?

THE COURT: Do you want any
additional direct exam nation of
M. Appel ?

MR RUBIN. We would like to
ask a coupl e of questions.

THE COURT: Okay. Wy don't
you go ahead and then we will have
Cross- examni nati on.

DI RECT EXAM NATI ON
BY MR. RUBI N:

Q M. Appel, in your testinony
today you indicated that financia
advi sors on behal f of the conpany tal ked
to bondhol ders and | enders prior to the
filing of the bankruptcy case in respect
to the choice of New York as the venue for
this case; is that not correct?

A | said that | believe they did
speak either directly or indirectly to
t hose constituencies or their advisors.

Q Did you not in your deposition
yesterday testify that none of your

advi sors spoke with any of the trade
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creditors who are also creditors in this
case, that the discussion of venue was
l[imted to bondhol ders and | enders?

A No, | think what | said
yesterday is | was unaware whether they
had spoken to any trade creditors, but
they very well may have. | don't know of
t hat .

Q You are not aware of any trade
creditors that your advisors spoke to in
respect to the issue of venue prior to the
filing of the petition, are you?

A That's correct.

Q I will ask you, sir, have you
seen the stipulation of facts that has
been filed this norning?

A Yes, | have.

Q And you' ve aut horized your
counsel to execute that stipulation on

behal f of the conpany; is that not

correct?
A Yes, | have.
Q The facts as stated in the

stipulation are true and correct to the
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best of your know edge, information, and
belief; are they not?
A To the best of my know edge,
i nfornmati on, and belief, yes, they are.
MR RUBIN. Now, in addition to
the stipulation, there were certain
exhibits introduced into evidence
yesterday in respect to the deposition
Judge, which we would |ike to nake part of
the record in respect to the stipulation
Al'l of the exhibits which we
wi sh to introduce, starting with Exhibit 3
and ending with Exhibit 11, are pleadi ngs
that have been filed in this case and the
Court could take judicial know edge of.
THE COURT: You don't need to
i ntroduce those. | will take judicia
know edge of them You can identify them
for the record.
Q First of all, M. Appel, you
did identify for us --
MR RUBIN. And if | may
approach the wi tness, your Honor?

THE COURT: Sure.

in In re Winn-Di
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Q M. Appel, for the record, you
did identify as an exhibit the articles of
i ncorporation of Dixie Stores, Inc.?

A | did, yes.

MR RUBIN. W offer that.

Q You also identified as an
exhibit to your deposition the petition
that was filed by Dixie Stores, Inc.; is
that not correct?

A | did.

Q You then also identified an
engagenent |letter dated February the 7th
by and between Skadden Arps and W nn-Dixi e
Stores, Inc. in respect to the engagenent
of Skadden; did you not?

A Yes, sir.

Q You did also identify the

bankruptcy petition of Table Supply Food

Stores Co., Inc.; is that not correct?
A. Yes, that's correct.
Q You did identify the

decl arati on of Bennett L. Nussbaum
pursuant to Local Bankruptcy Rule 1007-2

in support of first-day notions and
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applications; did you not?

A Yes, sir.

Q You identified also as an
exhibit to your deposition the sunmary of
t he schedul es of Wnn-Di xie Stores, Inc.
is that not correct?

A Yes.

Q You identified, did you not,
sir, as part of your deposition testinony
the notion of Richard J. Ehster and
Bradley T. Keller to join in the motion of
Buffal o Rock; is that not correct, sir?

A Yes, it is.

Q You also identified as an
exhibit to your deposition a part of the
schedul es of Wnn-Dixie Stores, Inc.
par agraph 18 of the schedul e statenent of
affairs, including the nature, |ocation
and nane of each business of each Debtor;
is that not correct?

A Schedul e 18 of the statenment of
financial affairs, yes.

Q You also did identify for the

pur poses of your deposition the Debtors
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response to the nmotion of Wnn-Dixie
Stores, Inc.?

A | believe | did.

MR RUBIN. Judge, we offer al
those. | ask the Court to take judicia
know edge of those.

THE COURT: | will take
j udi ci al know edge.

MR. RUBIN. Thank you, sir

Q You are aware of the fact, are
you not, sir, that there were al so not
only joinders filed in respect to the
Buf fal o Rock notion, but also joinders
filed by others in support of Buffal o Rock
as well as joinders in opposition to the
notion filed with the Conmittee? There
were joinders on both sides?

A Yes. | specifically mentioned
the Creditor Conmmittee because our
understanding is they act as fiduciaries
for all creditors.

MR RUBIN: Those are all the
guestions. W would like the opportunity

to argue the stipulation to the Court at

in In re Winn-Di
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the appropriate time, go through the
stipulation, and give the Court our
version of what we think the lawis.

THE COURT: kay, very well.

MR. McFARLIN:  Your Honor, may
| ask a couple of questions on direct
exam nation before we get to that?

My nane is David McFarlin. W
are representing a couple of the enpl oyee
creditors and retirees of Wnn-Dixie

THE COURT: Ckay.

MR, McFARLIN.  Just a coupl e of
guestions, M. Appel
DI RECT EXAM NATI ON
BY MR. McFARLI N

Q You had indicated that enployee
di stracti on or avoiding enpl oyee
di stracti on was one of your considerations
in selecting venue; is that correct?

A It was a snall factor, but
sure. W wanted to have our associ ates
focused on the task at hand, taking care
of custoners.

Q And associ ates are enpl oyees?
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A Yes. We use the term
associates to refer to enpl oyees.
Q Are you famliar with the
W nn-Di xi e nonqual i fied deferred
conpensation plans, in particular a
managenent security plan and a

suppl enental retirenent plan?

A Yes, | am
Q What are those?
A They are deferred conpensation

retirement plans.

Q Who gets to participate in
t hose?
A Well, the plans set forth the

criteria, but, broadly speaking,
managenent enpl oyees.
Q Wul d you be able to
partici pate?
A I woul d.
Q Could you tell ne approximtely
how many participants are involved in
t hose pl ans?
A I['"msorry, | don't know the

answer to that.

in In re Winn-Di
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Q Can you tell me, give or take
$50 million, the total ampunt of the
obl i gati ons of Wnn-Dixie under those
pl ans?

A | apol ogi ze, but no, | can't.
| don't know the nunber.

Q Even give or take $50 mllion?

A | really don't. If | had an
opportunity to I ook at financia
statenents, |"'msure | could derive it,
but | don't know it sitting here right
now.

MR. McFARLIN.  Thank you,
appreciate it.

THE COURT: Before we get to
cross, does anyone else want to ask direct
guesti ons?

MR RUBIN. | have one nore
guestion, your Honor. May | ask it?

THE COURT: Yes.

DI RECT EXAM NATI ON
BY MR RUBI N
Q M. Appel, in the stipulation

your counsel signed, in paragraph 12 it
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states "All of the Debtors' enployees are
enpl oyed in the southeastern United
States." You agreed with that statenent.
But the one thing that is
nm ssi ng, how nmany enpl oyees are there of

t he conpany?

A I think what | had asked it to
say is "substantially all." But it is
substantially all. It may be all. [|I'm

not sure. It is roughly 79, 000.

Q 79, 000 enpl oyees?

A | think that is the right
numnber .

Q Substantially all of those are

in the southeastern United States?
A | believe that's correct.

MR. RUBIN. Thank you, Judge.
That is it.

MR, MARTIN:  Your Honor, Warren
Martin for Riverdale Farns. | joined in
the notion. A couple of questions.
DI RECT EXAM NATI ON
BY MR MARTI N:

Q M. Appel, you testified quite

in In re Winn-Di
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clearly that it was not Debtors' intention
tolimt creditor involvenment in choosing

New York as a venue?

A Absolutely not, that's correct.

Q Does it have that effect,

t hough, in any event?

A | don't think so.

Q How about enpl oyees?

A I nvol venent ?

Q Yes. Let's say you were to

file a nmotion affecting enpl oyees. Do you
t hi nk enpl oyees woul d show up here in New
Yor k?

A It is undeniable the |arge
majority of our associates are in the
sout heast and it would be easier for them
to be in Jacksonville, marginally easier
for themto be in Jacksonville than New
York. That is true. But it would never
have been our intent to choose New York to
l[imt their ability to attend here.

Q Woul d the sanme go for your
run-of-the-mll trade creditors such as ny

client, Riverdale Farms, which is | ocated

in In re Winn-Di
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in Florida?

A If your client is located in
Fl orida, that would be true. | don't know
what “run-of-the-mll trade creditors”
neans. So no, | don't think it would
generally be true of run-of-the-mll trade
creditors. Wen we | ooked at our top 100,
30 of them had offices in New York and 9
had offices in Florida.

MR MARTIN: No further
guesti ons.

MR HELD: Your Honor, | have a
coupl e of questions. |'mEdwin Held on
behal f of Beaver Street Fisheries.

DI RECT EXAM NATI ON
BY MR HELD

Q M. Appel, are you aware of any
obj ections by the nmenbers of the Commttee
individually in their capacity as
creditors to Buffalo Rock's motion for
change of venue?

A | don't think so, no. Are
there? | don't think so.

Q ' mnot aware of any.
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APPEL - DI RECT

Are you aware of any nenbers of
the Conmttee in their individual capacity
joining in with the Conmittee --

A Wait, did New Plan file? |
can't remenber. | thought New Pl an had
filed a notion, but | may be wong.

MR. DUNNE: Your Honor, | wll
help himout. The clients are listed in

the rel evant pl eadings.

A | just don't remenber, |'m
sorry.
Q Wth respect to enpl oyees,

isn't it true that nore enpl oyees are
| ocated in Jacksonville than in any other
area of the country?

A That may be true. W have a
substantial store base there and we have
our corporate office there. But we have
nore stores in Mani. There are a |arge
nunber of enployees in Jacksonville. |
don't know if there are nore there than
anywhere el se.

Q Do you know approxi mately how

many enpl oyees are enployed in the
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APPEL - CROSS
admini strative offices?

A A coupl e of thousand maybe.

Q Do you know approxi mately how
many enpl oyees are enployed in the genera
distribution center?

A I"'msorry, | don't know.

Q Wuld it be in the hundreds or
t housands?

A My guess is it would be in the
hundreds, but | really don't know.

MR HELD: No further
guesti ons, your Honor

THE COURT: M. Despins?
CROSS- EXAM NATI ON
BY MR. DESPI NS:

Q Good afternoon, M. Appel.

A Good afternoon.

MR, DESPINS: May | approach
the witness with the stipulated facts?
THE COURT: Yes.

Q Just a few questions regarding

the agreed facts, M. Appel
The first one, let me direct

your attention to paragraph 2, which says
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"Dixie Stores was the first filed
bankruptcy case, and the Debtors sel ected
venue for the bankruptcy cases in New York
Bankruptcy Court by virtue of their status
as affiliates of Dixie Stores."

Two questions regarding this.
First, there is another debtor called
bel i eve Tabl e Supply?

A Yes.

Q Is it the conpany's belief that
that debtor could file on its own in New
York without relying on the affiliate
provi sion of 1408?

A Yes.

Q So, therefore, when you use the
word "Debtors" there, it probably shoul d
read "the Debtors other than Table
Suppl y"?

A | guess that is technically
correct, yes.

Q The second point is, it says
"The Debtors selected venue for their main
bankruptcy cases based on the affiliate

provision."
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It could be semantics, but do
you nean to say there that the Debtors
relied on that section of 28 USC rather
than that was the reason why you cane to
New Yor k?

MR RUBIN. Objection. The
docunent speaks for itself. It has been
submitted by his counsel

MR DESPINS: | can
cross-exam ne himon the intent.

A When | read this, and if | read
this wong, |I'msorry, "selected" neant
that was the provision we relied on
Absol utely, the reason we, quote, selected
New York were all of the reasons that
tal ked about before, not a provision in a
bankruptcy statute.

Q I will direct you to paragraph
5 and 9 of the stipulated facts. Those
par agr aphs are essentially the saneg,
except one relates to Dixie Stores, the
other relates to Table Supply. Both of
them say that these entities have no

busi ness operations, no physical presence
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in New York, no enployees, and no
prepetition liabilities.

I would like you to focus on
the words "prepetition liabilities" which
are repeated in paragraph 5 and paragraph
9.

First, a prelimnary question,
are you famliar with the concept of
control group liability? Do you know what

that term neans?

A Yes.
Q Can you describe --
A In certain circunstances,

whet her with respect to enpl oyee benefit
plans, tax, liability, or otherw se,
subsidiaries and parent that are part of a
control group can be jointly liable for
certain things, certain obligations.

Q Do you believe that Dixie
Stores and Tabl e Supply woul d both be part
of the Wnn-Dixie control group?

A We did not focus on control
group liabilities when we drafted this.

But if your question is could there be
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control group liabilities that Dixie
Stores, prepetition, could have been
liable for, | think the answer is probably
yes.

Q Just to be clear, Dixie Stores
and Tabl e Supply are both 100 percent
control l ed by Wnn-Di xi e?

A Absol utely, they both are.

Q Let me direct your attention to
paragraph 14. It says "All of the
Debtors' officers and directors and
managenent are |ocated in the southeastern
United States."

"Locat ed" can have many
nmeani ngs. Wat did you intend to convey
by "l ocated"?

A | believe all of our officers,
their primary conpany office, if you wll,
is in the southeast. For our directors,
they all either own a hone in the
sout heast or have an office in the
sout heast .

Q But these directors mght very

wel | have ot her hones el sewhere?

in In re Winn-Di
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A Sure, absolutely.

Q For exanple, isn't it a fact
that the chief financial officer of the
conpany has his primary residence or one
of his residences in California?

A | believe his primary
resi dence, his wife and young child live
in California, and he commutes fromtime
to time back and forth. He also has a
home in Mam.

Q Par agraph 16 says "A

substanti al nunber of the Debtors

creditors have offices in the southeastern

United States."
Couldn't the sane be true of
the New York area?
A Yes. As | said, 30 of our
| argest 100 have offices in the New York
ar ea.
Q Turning to paragraph 18, it

says that "The Debtors believe that they

can achi eve a successful reorganization in

the Fl orida Bankruptcy Court."

Sane question, couldn't the

in In re Winn-Di
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same be true of the Southern District of
New Yor k Bankruptcy Court?
A Yes, absol utely.
Q The | ast paragraph is paragraph
19, and it says "The Debtors believe that
it may be | ess expensive to admnister
t hese bankruptcy cases in the Florida
Bankruptcy Court than in the New York
Bankruptcy Court."
First question is, is that
really a statenment of intent or goal, or
do you think it is a fact that it will be
cheaper if the case is in Florida?
A | believe both are true. It is
a statenent of intent and goal, and | do
believe it is a fact that they may be |less
expensive in Florida than in New York.
Q You used the words "may be."

Actual ly, the stipulation uses the words

"my be." So it may not be as well?
A Yes. | mean, | don't have a
crystal ball. There are a lot of things

that will change. W are going to have

certain New York advisors who end up
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APPEL - CROSS
having to take trips to Jacksonville that
t hey otherw se woul dn't have had to take.
We will have certain local counsel for the
conpany or sone of the other
constituencies that the estate ends up
paying for. They will add |ocal counse
in Florida.

Wien | | ooked at it fromthe
conpany's perspective, | tried to decide,
whet her through thoughtful del egation of
assi gnment and Skadden rates and | oca
Fl orida counsel rates, | reached the
conclusion | very well nmight be able to
manage the case in such a way that the
overal|l expense would be lower in Florida
than in New York

Q What ki nd of anal ysis have you

done to reach that concl usion?

A Back of the napkin. You know,
I'"ve |l ooked -- | know what it costs to fly
here. | know what my New York | awer,

sort of what the range and average rates
are. | know what quality |local counsel in

Fl orida, what the range and average rates
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APPEL - CROSS
are. | took a look at sonme of the
activities and tried to deci de what |
m ght be confortable letting Florida
counsel run lead in. | tried to think
about what percent of the case that m ght
be, what average case fees are.

Like | said, | don't have a
crystal ball, but | did the best that |
could to try to think about how | would
manage fees appropriately for the benefit
of the estate.

Q But your back of the napkin
analysis, did it focus on the Debtors
side of professionals?

A Yes, that is the only thing
that 'mreally aware of, is the Debtors
si de.

Q But you are aware that the
Committee has its own set of
prof essionals, correct?

A Absol utely. And I'm assum ng
that the Commttee would equally try to
manage expense and utilize | ower-cost

providers for servicers that are

in In re Winn-Di
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appropri ate.
Q But you have no control over
that part, as the conpany?
A | don't know what control
have over -- | don't know what | get to
say about fee applications that the estate

pays for from non-conpany advi sors.

Q What about the banks, the banks

have counsel ?

A Yes.

Q And the conpany reinburses the
banks for their cost of counsel, correct?

A It is absolutely fair to say
that my back of the napkin anal ysis was
based on conpany cost, and | am aware that
there are other parties that woul d have
other costs. That is why, at the end of
the day, it says "my."

As you said, that would be ny
intent to try to acconplish that. W will
never know, because we will be in one
pl ace or the other. W won't be in both.
W will never get to | ook back, | think

unl ess you have sonething in mnd that |
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can't conceive of right now [|I'm not
trying to be difficult.

Q Let's tal k about the enpl oyees
for a second.

If the enpl oyees were able to
participate in court hearings by
conference call, by phone, do you think
that that would mninmze this issue of

conveni ence to the enpl oyees?

A Surely if you can participate
by conference call, then that is hel pful,
sure.

Q Are you aware that is what is

done in the Southern District of New York
for the other |arge cases?

A Specifically with respect to
enpl oyees, | wasn't aware of that. |I'm
aware of the fact that we have
participated in a nunber of neetings with
various creditors, and here | assume we
are tal ki ng about enpl oyees that are
creditors, which is by no neans all of our
enpl oyees, the large majority of whom

under our first-day notions, we were able
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to pay their prepetition claims. And the

large mpjority of our associates -- that
is just the termwe use, | apologize, it
is a habit -- won't be creditors.

But | have participated in
neetings here in New York with creditors
and had various creditors and their
representatives participate
t el ephoni cal ly.

Q Have you ever had any contacts
with representatives fromthe nmovant,

Buf fal o Rock?

A Yes, | have.

Q Can you describe in what
cont ext ?

A Sure. | had a tel ephone

conversation with the general counsel of
Buf fal o Rock shortly after their notion
was fil ed.

Q How did that cone about? Was
it tel ephonic?

A It was a tel ephone call. |
actually was here in New York at the tine.

| took it from Skadden Arps' office.
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Q Who was the representative from

Buf fal o Rock that you tal ked to?

A The general counsel of the
conpany.
Q Do you recall the genera

counsel's nane?
A | apol ogi ze, | should, but I

don't have it at the tip of ny tongue.

Q Who initiated the call?

A | called him

Q After pleasantries were
exchanged, | assune, what did you tel
hi n®?

A Essentially | said a

two- sentence summary of a |ot of what |
said today. | said "W chose New York
because we thought it would be nore
convenient for the creditors, not because
we were trying to hide fromany creditors.
We were taken aback by the severity of the
| anguage that you used, and we would |ike
to understand why you did what you did and
where we are going to go fromhere."

Q VWhat was the response fromthe

in In re Winn-Di
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APPEL - CROSS
general counsel of the novant?

A W tal ked back and forth for a
little while, and ultimately he indicated
that they had, | don't know whether he had
conme or his outside advisors, but Buffalo
Rock had been represented at the Creditor
Conmittee formation neeting, | think that
is the appropriate termfor it, here in
New York, and that they did not feel that
t hey had been treated appropriately.

They wer e di sappoi nted that
they were not on the Creditor Committee.
They were concerned about their ability to
have access to the matter in New York

Q Was the statenent nmde, and |'m
going to read fromyour deposition
yest erday, by the general counsel of
Buf fal o Rock, something to the effect of
"We can be in Jacksonville, we can be in
New York, we just want to be on the
Creditors Committee"?

A Yes. Wen he said "W can be
in Jacksonville or we can be in New York,"

or whenever he said "Jacksonville is okay,
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New York is even better," and he said "W
just want to be on the Creditor
Committee," | remenber it distinctly,
because, A it was the |ast sentence of
the call. It was sort of the sumary of
the call, if you will.

B, because, frankly, it was a
little bit difficult to hear. W had been
dealing for several days with the rhetoric
of that notion, with the publicity
fallout, with feeling Iike we were being
pai nted by doing sonething in bad faith.
And, you know, | will admit to not being
pl eased to hear that at the end of the day
they didn't appear to care about the
underlying i ssue very much.

Q In fact, didn't that genera
counsel for Buffalo Rock state sonething
to the effect that if they can be on the
Creditors Conmittee, this notion would go
away ?

MR RUBIN.  Your Honor, |
obj ect on the basis of Rule 408 of the

Federal Rul es of Evidence. That woul d be

in In re Winn-Di
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APPEL - CROSS
settl enent negotiati ons between the
parties and i nadm ssible into evidence as
to what would cause the notion to be
withdrawn, if it was w thdrawn.

MR, DESPINS:. Your Honor, if |
may be heard on this issue.

408 says that you cannot put on
evidence to prove liability or the
weakness of the claim The claimat issue
here is whether venue shoul d be changed.
So if the general counsel of Buffal o Rock
told M. Appel "W think our basis to
change venue is weak, we don't have a good

case,"” that couldn't come in as part of

the settlement discussion. That is not

the case here. W are trying to put this
into showintent. Qur view, frankly, is
it is incredibly inproper to use a notion
to change venue to essentially circunvent
the U S. Trustee's decision to appoint or
not to appoint sonmebody to the Committee.

In fact, Judge Gonzalez, in the

Wor | dCom deci sion, reached a sim |l ar

concl usi on of 408 on different facts. But

in In re Winn-Di
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in that case the taxing authorities noved
to disqualify the debtors' accountants.
That threat cane in the context of
settl ement discussion about the merits of
the taxing authorities' clainms. Wen the
debtor tried to put on evidence of that
threat, the taxing authorities said "Oh,
408, settlenent privilege, we can't use
that." Judge Gonzal ez said "No, this has
nothing to do with the nerit of the
claims. It has to do with why this notion
to disqualify the accountants was brought
by the taxing authorities."

It is exactly the sane issue
here. That is why we shoul d be hearing
fromthe witness what the answer was.

THE COURT: | agree with that.
The objection is overruled. | think that,
again, Buffalo Rock, | fully believe that
the objection is neritorious, but | don't
bel i eve the question goes to that issue.

Q Let me restate the question

Was there a statement fromthe

representative of Buffalo Rock in that
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conversation, to the effect, not
literally, but if they were placed on the
Creditors Committee, this notion to change
venue woul d go away?

A First of all, for whatever it
is worth, | didn't think of the
conversation | had as settl ement
di scussions. | always prefaced that in
t he di scussi ons.

The answer to your question is
yes. Because they had indicated that they
were frustrated and didn't think they
woul d get transparency in the matter in
New York, | said to themthere were
certain things that were under our
control. "If we agree to have regul ar
conversations, whether it is genera
counsel to general counsel, CFOto CFQ
woul d that hel p you?"

Over the course of the
conversation, that evolved into
essentially a three-tier discussion. "If
we are on the Creditor Conmittee and have

a vote, we are done. If we are on the
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APPEL - CROSS
Creditor Conmittee and we don't have a
vote, | can't tell you we are done, but |
think I can sell that. And inform
di scussions aren't going to cut it."

Q Let's focus for a mnute on the
conpany's decision to not object to a
change of venue to Florida, which was
al ready explored on direct, but | wll
spend a minute on it.

Wuld it be fair to say that if
t he negative PR aspects, public relation
aspects, of this whole notion to change
venue coul d be renmpved, that the conpany

woul d be satisfied with staying in New

Yor k?

A If they could be renpbved?

Q Yes, if they could be undone
sonehow. |'mnot saying that they can

A You asked ne before whether |

thought, if the statement in the

stipul ation said New York instead of
Florida, could we successfully reorganize
here, and | said yes.

So | think the answer to that
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APPEL - CROSS
is definitely yes, unless I'm
m sunder st andi ng t he questi on.

Q The next question is, to a
certain extent the negative PR, the
negative public relations, is something
t hat cannot be undone, you've already

recei ved that?

A Correct, it can't be fully
undone.
Q Presunably there are two things

the Court can do with this current notion,
either grant it, neaning transfer the case
to Florida, and woul d that undo all the
negative PR that you've suffered?

A All, no.

Q And the Court could al so decide
to retain the case, saying that the case
is properly venued here?

A Yes.

Q If the Court did find the case
was properly venued here, would that go a
long way to defuse all this negative
publicity?

A Sure. | assune the finding
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APPEL - REDI RECT

that it was properly venued here, that

woul d mean we as a conpany conplied with

the law i n choosi ng venue and never acted

in bad faith, that would go a | ong way

t owar ds hel pi ng us, undoi ng the damage

t hat has been done.

Q
A

We hear that |oud and cl ear
That is very inportant to us.

MR, DESPINS: Your Honor, if

can just talk to ny clients for one

m nut e.

have, your

guesti ons,

THE COURT: Ckay.

(Pause.)

MR DESPINS: That is all we
Honor .

THE COURT: Any redirect?
MR. RUBIN. Just a couple of

if I nmay, your Honor.

REDI RECT EXAM NATI ON

BY MR RUBI N

Q

Wnn-Dixie Stores, Inc. are located in the

M. Appel, how many stores of

State of Florida?

A

Sonmewhere in the | ow 400's.
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APPEL - REDI RECT
don't have the exact nunber.

Q How many stores are operating
today all throughout the southeastern
United States?

A Around 920. So call it 45
percent, 40, 45 percent, sonething like
that, are in Florida

Q Do you have an estimate as to
how nany enpl oyees are also in the State
of Florida?

A Round nunbers, | would say

maybe slightly nore than the percentage of

stores. So call it 50.
Q Approxi mat el y 50, 000?
A 50 percent of the 80,000. If

40 or 45 percent of the stores and then
our corporate offices -- | would assune it
is slightly nmore -- a slightly |arger
percent of our associates are in our
stores. So call it half.

Q Wuld it be fair to say there
are approxi mately 40,000 enpl oyees | ocated
in the State of Florida in all different

capacities?

in In re Winn-Di

Pg 66 of 175



12-1290xseE:0bhkABBB7-JAled 032802 Eiker6d/Q8/23/1PaGd BHbf 1EZ4hibit 3 -

Transcript of Court Hearing Held on April 12 2005

67

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - REDI RECT

A Back of the napkin math, yes, |
think that is probably pretty close.

Q Al right. One other question,
t hen.

Based on the questions that

M. Held asked you in respect to enpl oyee
participation in the case, the enpl oyees

by and | arge are nonunion; is that not

correct?

A Al of our U S enployees are
nonuni on.

Q So they are not organi zed with

uni on representation in that fashion?
A You are correct.
Q One | ast question.

You have nade an investigation
as to the hourly rates for your counsel in
Florida, and you testified yesterday that
in sone instances the hourly rates of
Fl ori da counsel would be half of those of
Skadden; is that correct?

A It is close to half, yes.
MR RUBIN. That is all, Judge.

Thank you.

in In re Winn-Di

Pg 67 of 175



12-1290xseE:0bhkABBB7-JAled 032802 Eiker6d/Q8/23/1PaGd BS bf 1EZ4hibit 3 -

Transcript of Court Hearing Held on April 12 2005

68

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

APPEL - REDI RECT

MR, MARTIN:  Your Honor, Warren

Martin, attorney for Riverdale Farns.
REDI RECT EXAM NATI ON
BY MR MARTI N:

Q M. Appel, you attended the
organi zati onal neeting up here in New York
for creditors, to formthe Creditors
Conmi tt ee?

A Yes, | did.

Q The next day, Wnn-Dixie held a

neeting in Jacksonville for creditors; is
that correct? On or about the next day,
t he next couple of days?

A The day after the neeting for
the formation of the Creditors Comittee,
we held a nmeeting for creditors in

Jacksonvil |l e?

Q Yes. Are you aware of that?
A | don't think so. Shortly
after -- either shortly before or shortly

after the formation neeting, there was a
neeting in Olando that was preschedul ed
and we do sort of every quarter or every

six nonths at the request of a vendor
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APPEL - REDI RECT
trade group. | think it is nostly health
and beauty, but whoever they are, that
many of our major vendors are in that
trade group. W neet with themon a
regul ar basis.

We did have a neeting with them
at that tinme, but it wasn't tined to be
coincident with that Creditors Conmittee
neeting. In fact, it had been schedul ed
for earlier and we delayed it for a week

and a half if | renmenber correctly.

Q And you were at that neeting in
O | ando?

A No, | was not.

Q Are you aware as to how nany

creditors attended that neeting?

A | had heard that it was a
relatively small nunber from what the
normal attendance was, but |'m not
certain.

Q If | said 100, would that sound
about right?

A No. | thought it was a much,

much snmaller nunber. But | really don't
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APPEL - REDI RECT
know. | wasn't there. | thought it was
| ess than 20.
The recollection | got from our
CFO who went was it was much snaller than
previous times. | had been there once
before and there were about two dozen
people in the room But | don't know how
many people were there.
Q One ot her question.
Did | or any representative of
Riverdale Farns tell you that if we were
on the Creditors Conmittee we woul d
wi t hdraw our joinder in the notion?
A Absol utely not.
MR. MARTIN:. Thank you. No
further questions.
MR. McFARLIN: | have a couple
of questions.
REDI RECT EXAM NATI ON
BY MR. MFARLIN:
Q M. Appel, are you fanmliar
wi t h avoi dance actions in Chapter 11's or
bankruptcy in general ?

A I'"msorry, |I'mnot.
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APPEL - REDI RECT

Q Are you famliar with
pref erence actions?

A Generally I'm aware of the
pr ef erence concept.

Q Correct me if | amwong, it
was hard to hear, | believe your testinony
was you did participate in the preparation
of the Debtors' schedul es and statenent of
affairs?

A Yes, that's correct.

Q Wth respect to paynents to
creditors that is referred to in paragraph
3 of the statenment of affairs, are you
famliar with the nunmber of paynents that
were actually made and the nunber of pages

as referred to in the statenment of

affairs?

A | don't have that in front of
nme. | don't have it menorized.

Q The statenent of affairs sets

forth the list of paynents as vol um nous
in nature, consisting of approximtely
76,000 entries on 2,000 pages. It would

be too burdensone to attach everything,
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APPEL - REDI RECT

A That is in a three-nonth period

prior to filing?

Q Yes.
A I'mgenerally aware of that.
Q Wth respect to these paynents

and with respect to preferences, wouldn't
it also be true that the paynents within
90 days mmy trigger certain preference
litigation?

A W believe we were solvent in
that tinme period.

Q You acknow edge sol vency during
that tinme period?

A I"msorry?

MR DUNNE:  Your Honor, |
object to trying to get any testinony out
as to solvency within the 90 days prior

MR McFARLIN: | haven't asked
for solvency.

THE COURT: Do you want to
reask your question?

MR, McFARLIN: | will rephrase
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APPEL - REDI RECT

Q Wth respect to a situation
where the Debtors are insolvent and there
are approxi mately 76,000 paynents made,
woul dn't you agree that the nunber of
preference-type actions either in the way
of demands or actual adversary proceedi ngs
or lawsuits would be nunerous?

MR ZI MVERVAN:  bj ection. A
this calls for a legal conclusion. B, we
don't know the facts or nature of these
cases. C, you don't need testinony about
preference. | don't see what the
rel evance of any of this is.

THE COURT: Are you just really
poi nting out that there are listed
potentially 76,000 clains?

MR, McFARLIN. | was |eading up
to that the witness' books and records --

THE COURT: | will take
judicial notice of that.

MR McFARLIN: | have no
further questions.

MR, DESPINS: Just a very quick

guesti on.
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APPEL - RECRCSS
RECROSS- EXAM NATI ON
BY MR, DESPI NS

Q You' ve done no sol vency or
i nsol vency analysis on this conmpany, have
you?

A No, | haven't.

Q Sort of back of the napkin
anal ysis, do you know what the full fare
coach airfare is fromNew York to
Jacksonvil | e?

A It depends on when you book it,
but it is anywhere --

Q I"mtalking full fare, no
restrictions.

A It is slightly nore than
$1, 000, | believe.

Q What about a hotel in
Jacksonvill e, ball park?

A They are a | ot |ess expensive
than here. It is less than $100.

Q Let me make it easier for you.
The hotel where Skadden is staying.

A The nicest hotel -- no, | won't

nmake a joke at Skadden's expense. It is
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probably $100, in all seriousness.

MR, DESPINS: Thank you.

THE COURT: You could step
down.

Are there other witnesses that
are anticipated to be called?

MR ZI MVERVAN:  None for the
Debt or .

MR. RUBIN. None, your Honor

THE COURT: It is 10 to 2. |
think we could use a lunch break, at |east
| could. Wy don't we return about 20 of
3.

(Luncheon recess from1:50 p.m
through 2:43 p.m)

THE COURT: W are back on the
record in Wnn-Dixie. W wll proceed
with oral argunent.

MR, ZI MVERMAN:  |'mthe cul prit
for the scheduling conflict, so M. Rubin
has been kind enough to let ne go first.
To make sonething clear, there was sone
cross-exani nation before about Debtor no

| onger opposing Buffal o Rock's notion.



12-1290xseE:0bhkABBB7-JAled 032802 Eiker6d/Q8/23/1PaGd 76 df 1EZ4hibit 3 -

Transcript of Court Hearing Held on April 12 2005

76

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

That is true, but it is beyond that. The
Debtors are affirmatively seeking a
transfer to Jacksonville.

If I my, | would like to
briefly address two topics. First, the
propriety of New York ab initio, and,
second, what led the Debtors to now seek
to go to Jacksonville. The fact record
now is closed. The evidence is undisputed
that there wasn't a scintilla of bad faith
here. There was never an intention to
sonehow evade or run away from
Jacksonville. In fact, it is directly to
the contrary. This is a well-reputed
conpany. Terrific goodwill, philanthropic
founders. The last thing they woul d need
to do is escape Jacksonville.

Nor is there evidence that
there was an effort to pick a forumthat
woul d inconveni ence creditors. The
unrebutted evidence is directly to the
contrary. There was a careful business
j udgrment anal ysi s by managenent wei ghi ng

the sane types of factors the Court does.
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On bal ance, there is one thing that is
i ndi sputable, there is not a forumin the
country that every creditor group and
every constituency is going to agree to.
That is off the table. The issue is which
forum can maxi m ze the conveni ences of as
many critical players as you can and
facilitate the successful reorganization
of the conpany. The record is what it is.
There are creditors in the southeast.
There are substantial participants in this
process in New York and the tristate area.
Based on their own judgnent,
their analysis of the issues, the advice
of their expert advisors, based on actua
experience and contacts with prospective
creditors and prospective participants,
t he concl usi on was reached New York was
the appropriate forum Did they solicit
trade creditors' views? O course not. A
debtor is not going to go to their trade
creditors and say "W are going to file
for bankruptcy, where would you like us to

file?" Some things are best left to
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manageri al di scretion

The only thing that is left on
the argunment by Buffal o Rock that this was
i nproperly selected for a bad purpose is
rhetoric. There is no evidence. They had
anpl e opportunity yesterday to
cross-exani ne and they established nothing
in that. They had anple opportunity to
today. There is not a shred of evidence
supporting that allegation. Nor do they
di spute nor can they di spute that venue
was absol utely appropriate under the four
corners of this statute. That is not an
i ssue. The only way they get out of that
is to ask this court, somehow using its
equi t abl e powers under Section 105, to
find not only that despite the fact that
venue i s undeniably within the four
corners of this statute and despite the
fact that the evidence is uncontroverted
that it was a good-faith decision, you
shoul d bend over backwards to transfer it
and find bad faith on those grounds. That

makes absolutely no sense. It would be a
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perversion of Section 105. 105 | eads
i nescapably to a different concl usion
This was a good-faith finding.

The one case | would cite on
this proposition, Judge, because it is a
Second Circuit Court of Appeals case, is
Capitol Modtor against LeBlanc, 201 F.2d
356, where a conpany transferred its stock
to anot her conpany for the sole purpose of
becom ng a subsidiary so it can then | atch
on to the other conpany's bankruptcy
filing. That was done on the eve of
filing, and then both conpanies, wthin
m nutes of each other, filed for
bankr upt cy.

The Second Circuit rejected a
bad-faith argunment because they said it
fit wthin the technical requirenents of
the statute. The subsidiary can file
where its parent does. There was a
legitimate potential reorganization
There was no effort to frustrate
creditors. That was the bad faith, if

there was going to be one, frustrating
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creditors. On those grounds, they found
no bad faith. In fact, the stock transfer
in that case was unlawful because it
violated a stock transfer restriction

and, nevertheless, the Second Circuit said
it is not bad faith.

Here it is the opposite, there
is no unlawful activity whatsoever. Under
the Second Circuit law, clearly this is an
appropriate venue, no bad faith. So why
are we joining, then, in the notion? And
this was clearly a |ong, careful decision,
and with all due respect, you can take
judicial notice of the fact that after
everything that has gone on to date, the
last thing the Debtors wanted to do is
joinin a notion with Buffal o Rock

But here are the facts.
Buffalo Rock filed its papers. The
bad-faith allegation, the escaping
Jacksonville, frustrating creditors, was
all over the papers. As undoubtedly could
not have been a surprise to them it was

pi cked up by the press. The creditors, |
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believe the Conmittee, in their

opposi tion, says that since the Debtors
sel ected New York and since the Debtors
now want to nove, we have the burden of
showi ng sone change that occurred
post-filing. Wthout debating whet her
that is the right standard or not, let's
apply that standard. The testinony is
clear, there was a substantial and
dramati c change. That was Buffal o Rock's
filing. For better or worse, because you
don't have to plead evidence, you can
basi cal |y say whatever you want, and that
is apparently what they did. Wthout any
evidence, it is all over the press.

The fact is the testinony is,
agai n, undi sputed, that caused rea
serious, tangible harmto this conpany.
People in the field are getting constant
f eedback from associ ates, enployees. They
are being deluged with these probl ens.
And peopl e are wondering just what the
heck went on here, why did this conpany do

this, are these charges true? And can the
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Debt ors engage in a press canpai gn? Sure.
Can they benefit froma finding by this
court that they acted totally appropriate
at all tinmes? Absolutely. | think the
testimony was clear, that would go, quote,
a long way. But the problemis that
doesn't take us where they need to go.

I think M. Appel made it
clear, his words were el oquent, actions
speak | ouder than words. Do the Debtors
bel i eve they can have a successfu
reorgani zati on in New York? Absolutely.
They filed here. Do they believe they can
have a successful reorganization in
Florida? Absolutely. The problemis once
the courtroom process is over and there is
hopeful |y a successful reorganization
life goes on. That is the period of tine,
that is the event that we have to plan for
now. And the Debtors, who know their
constituenci es and know their comunity
better than anybody else in this
courtroom in their business judgnent have

made a conclusion they need not only to
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take the stand here and swear under oath
to di savow t hose basel ess charges of bad
faith, they need to do everything they can
proactively to show that they are
perfectly happy to go to Jacksonville.
They were happy to comence in
Jacksonvill e, but on bal ance determned it
woul d be better for all involved to go to
New Yor K.

But they need to show their
constituencies that not only can they
swear to the truth, but they can act on
it, and they affirmatively are joining and
requesting that this court, for all the
reasons that | discussed and for the
testinmony, the unrebutted sworn testinony,
that the best interests of this estate
woul d be to nove this case to
Jacksonvil |l e.

Thank you.

MR RUBIN. Wyuld you like for
us to go next, your Honor?

THE COURT: Yes.

MR RUBIN.  Your Honor, we

in In re Winn-Di

Pg 83 of 175



12-1290xseE:0bhkABBB7-JAled 032802 Eier6d/Q8/23/1PHGd BSbf 1EZ4hibit 3 -

Transcript of Court Hearing Held on April 12 2005

84

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

appreci ate the opportunity to be heard
this afternoon and a bit of this norning.
We stand by the notion which we
filed, the cases which we've cited and the
facts which we have articulated in that
notion, and the response which we filed.
But, nore inportantly, we stand by the
stipulation of facts which we filed
earlier today with the Court. And
al t hough we appreciate the fact that the
Debt or consents and we think that is
extrenmely inmportant that the Debtors
wi shes be adhered to in respect to noving
the case to Jacksonville, we also believe
that the facts as alleged in the
stipul ation point out the notion papers
that we filed were absolutely correct, as
wel |l as the response, that venue was
manuf actured here in the Southern District
of New York by the actions taken by the
Debtor in respect to the filing of these
cases. However you want to characterize
them that is up to the Court to

characterize it. The facts are pretty
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clear, they are pretty salient.

First of all, on February the
21st these cases were filed. There are 24
cases in all. 19 of those cases are
Fl orida corporations. What was the nexus
bet ween New York and these debtors? That
nexus was created on February the 9th,
2005, sone 12 days before the filing of
the petition, by the incorporation of a
conpany known as Dixie Stores, Inc., a New
York corporation which cane into existence
on the 9th and did not exist prior to that
date. It is clear also fromthe
stipulation that Dixie Stores has no
prepetition creditors. Dixie Stores has
no assets except for a $100, 000 bank
account which is at the Wachovi a Bank here
in New York. How did that bank account
cone into existence? That noney was
either wire-transferred or deposited by
Wnn-Dixie Stores itself to that bank
account. That happened on or about
February 12th. So there was absolutely no

nexus between these debtors and the State
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of New YorKk.

There is no physical presence
of Dixie Stores in the State of New York
ot her than the bank account. Paragraph 6
of the stipulation is clear. The Debtor
and the novant stipulate that DSI, Dixie
Stores, Inc., was fornmed solely to
establish venue in the New York Bankruptcy
Court. The testinobny was clear, and
substantially clear fromthe witness this
norni ng, that there are approxi mately
80, 000 enpl oyees, over 40,000 of them are
located in the State of Florida, that 40
percent of the stores of the Debtor are
located in the State of Florida, that al
of the nanagenent of the Debtor is |ocated
in the State of Florida, that all of the
substantial assets of the Debtor are
| ocated in the southeastern United States,
Al abama, M ssissippi, Georgia, Florida,
North and South Carolina, etc., Louisiana.

The second hook for venue, on
or about February 12th, 2005, Table

Supply, a Florida corporation, not
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qualified to do business in the State of
New York, established a bank account at
Wachovi a Bank here in New York City.
Where did that nmoney cone fron? That
noney canme from Wnn-Di xie Stores, Inc.

So what is the nexus, then,
after the establishnent of that bank
account, between New York and this debtor?
The nexus is approximately $200,000 in
assets as opposed to the total amount of
assets of the Debtor in accordance wth
its summary of schedul es of an anmpunt of
$1,724,693,681.28. My math has al ways
been paltry and poor, but we have tried to
cal cul ate that, and we believe that the
$200, 000 worth of deposits in the State of
New York represent 1/100 of 1 percent of
the total assets of this debtor.

It is telling in paragraph 10
of the stipulation that the Tabl e Supply
bank account was created solely to sustain
venue in the New York Bankruptcy Court.
Substantially all of the Debtors' assets

ot her than the DSI bank account and this
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Tabl e Supply bank account are |located in
the southeastern United States. That is
paragraph 11.

Par agraph 12, all of the
Debt ors' enpl oyees are enployed in the
sout heastern United States. The Debtors
books and records, including those of
Tabl e Supply and Dixie Stores, are |ocated
in Jacksonville, Florida, paragraph 13 of
the stipulation. Al of the Debtors
of ficers and directors and managenent are
| ocated in the southeastern United States,
paragraph 14. 15, all of the Debtors
cor por at e deci si on-maki ng occurs in
Jacksonville, Florida. The Debtors
consent in paragraph 17. |n paragraph 18,
the Debtors believe they could achieve a
successful reorganization in the Florida
Bankruptcy Court. |n paragraph 19, the
Debtors believe it may be | ess expensive
to administer the case.

Your Honor, this is clearly a
case that is governed by 28 USC Section

1408, subparagraph 1. Venue was
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manuf actured. This is blatant forum
shopping by this debtor in the filing of
these cases in the Southern District of
New York. We believe that if you take
those facts as you see them then both the
Tabl e Supply and the Di xie Stores cases
are subject to dismssal. There is no
possibility of a reorganization of Dixie
Stores. It has no business. There is no
possibility of a reorganization of Table
Supply. It hasn't operated, in accordance
with the papers here, at |east since 2002.

W believe that the Court
shoul d transfer these cases to the
Bankruptcy Court for the Mddle District
of Florida located in the Jacksonville
Di vi si on because they shoul d have never
been filed here in the first place. They
are not properly filed here. They are
subj ect to 1408, subparagraph 1. This was
a bad-faith filing and it should be noved.

Thank you.

THE COURT: Wen you say 1408,

subparagraph 1, what, in effect, are you
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referring to that fits into that section?
MR RUBIN. That the assets
were not here in a greater portion of the
| ast 180 days prior to the filing of the
bankruptcy. There is no connection
what soever --
THE COURT: Doesn't the statute

actually say "or such | esser anount"?

MR RUBIN: Yes. These were
fabricated situations where these cases
shoul d be transferred, your Honor. This
was manuf act ured venue.

THE COURT: |I'mjust trying to
focus on the statute.

MR. RUBIN: And the second
basis for transfer of course is 1412,
conveni ence of the parties, and justice
requires that the cases be transferred.
We have gone through the litany of those
itens with enployees, creditors, etc. |
think in either basis the Court can
transfer this case

THE COURT: Do any of the other

people who joined in the notion want to
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speak?

MR McFARLIN:. Yes, your Honor.
Your Honor, |'m David MFarlin.

I think everyone agrees that we
have a perception problemhere with the
filing of this case. | guess what
happened here is we di sagree on who
created the problem The Conmttee woul d
argue that Buffalo Rock has created this
perception probl em by objecting and
seeking to transfer venue, and we woul d
join with Buffalo Rock in suggesting that
t he problem was created by the Debtor in
filing this bankruptcy case in a distant
forumw th no meani ngful connection to its
base of operation.

My clients are represented by
t he key managers, executives, and retirees
of Wnn-Dixie that participated in these
nonqual i fi ed deferred conpensation pl ans.
Wth all due respect to the very tal ented
professionals in this roomtoday, | think
t hat those nmanagers and executives are

going to be the people that are nost
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i mportant in deciding whether or not
Wnn-Di xi e reorgani zes. | think herein
lies the rub. Al though these managers and
executives that participate in these plans
in the aggregate have very large clains,

i ndividually they don't have enough that
woul d permit themto participate in this
case in a distant forum The econom cs
simply won't justify that.

THE COURT: Since the nmjor
reason, if not the only reason, that the
Debt or has changed its position on venue
is to deal with perception, and since
obvi ously perception is inportant here,
wi Il ask you sonme questions about that.

What do you mean by your
clients participating?

MR, McFARLIN:  These enpl oyees,
t hese executives and retirees, want to be
able to participate in this bankruptcy
case in the sense of conming to a hearing.

THE COURT: Do you practice
bankruptcy law, sir?

MR MFARLIN:. Yes, sir.
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THE COURT: How often in your
experi ence have you seen enpl oyees cone
and actively speak and participate in
heari ngs?

MR. McFARLIN:  The point is
wel | -taken. | think | probably overstated
the case. Wat | nmeant to say, your
Honor, is that | think we have gotten to a
poi nt now where a working stiff with a
mllion-dollar claimcan no | onger
economi cally afford to retain a New York
| awyer to represent themin a Chapter 11
case in bankruptcy. Wre this case in
Jacksonville, | think that these enpl oyees
could participate through | egal counsel in
t he bankruptcy case in a neani ngful way.

But your point is well-taken
| don't expect that these enpl oyees are
goi ng to show up at hearings and give the
court recomendations or advice or
argunent about the way the case ought to
nove.

THE COURT: Do you think 1114

is applicable here for your clients?
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MR McFARLIN: | can talk
around that a little bit. | think
arguably that our clients could separately
be represented through a commttee. For
exanple, | think that their interests are
somewhat different fromthe current
Creditors Committee. And that may sol ve
sone of their problens, because under the
current setup here, they are not on the
Conmittee. Their interests are certainly
di vergent fromwhat the current Committee
representatives woul d have the Court do.

And | guess the third point is,
and it goes back to the perception, |
think it is one thing to be permitted to
partici pate through a commttee, but |
think it is another matter to be forced to
partici pate through a committee sinply
because the Debtor elected to file its
case in a distant forum

| think that perception is
going to be very inportant because
happen to think that these managers and

executives are inportant to what happens
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in this reorganization. |If they feel that
t hey have been di senfranchi sed, then
don't think that they are going to be
putting in the bl ood, sweat, and tears
that is necessary for a reorganization
and | don't think that bodes well for
reor gani zati on.
THE COURT: They are very
i mportant obviously. | just wonder
whet her -- well, frankly, | wonder if they
are being msinformed about what the
process is like. D d you represent al
the people that sent the letters to court?
MR McFARLIN:  No, sir. |
woul d not encourage themto send letters
to court. But we have spoken to a
signi ficant nunber of the participants in
this plan. | subsequently becane aware
that they had sent letters, and it is
certainly not a reconmmendation that we
made.
THE COURT: |'mperfectly happy
to get letters. That is not the issue.

just worry about people being given the
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wrong i npression about what it takes to be
active in a bankruptcy case and what their
rights are, which are substantial and rea
i n any bankruptcy case. Seeing your
retirement nest egg in jeopardy is
frightening enough as it is.

| would hope that in any future
i ssue about venue people not be stirred up
needl essly about what normally happens in
a bankruptcy case and what people's rights
are. If it is a difference between a $400
| awyer and a $200 | awyer, | can understand
that for sone people. But if people are
being told that you actually have to cone
in person and attend every bankruptcy
hearing, then they are just being lied to,
and that is not right.

MR MFARLIN. Agreed. Thank
you, Judge.

THE COURT: Congress
specifically set up a section because they
were concerned about retirees that gave
themrights that are unique. The right to

a conmttee under the proper circunstances
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paid for by the estate, no one el se has
t hat .

MR. McFARLIN:. Yes, sir.

MR MARTIN: Good afternoon
your Honor, Warren Martin, Porzio,
Bronberg & Newman, attorneys for Riverdale
Far ns.

Your Honor, before |I begin, |
intend to say | have one war story to
answer the question that you asked the
gentl eman before ne. | had a bankruptcy
case where | represented the commttee and
it was a hospital that was the debtor.

The conmittee was going forward and
objecting to a WARN Act severance claim
that woul d affect enployees. The hospita
was in the district where the case was
pendi ng, whi ch happened to be Newark, New
Jersey. Much to ny frustration, about 150
enpl oyees showed up at that hearing, and |
was the bad guy trying to sever their

clai ms, but, nonethel ess, because of the

| ocation of the case, they had the

opportunity to do that. W can't foresee
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every possible notion or issue that night
cone up, but those types of things | think
are the reasons why Congress enacted the
venue provision that it did enact in 1408.
Your Honor, | think it is hard

for all of us to say bye to a nice case

both the Court and counsel, including
nyself. |'mup here to work nyself out of
a job.

THE COURT: Well, | don't get

pai d by the case.

MR, MARTIN:  But none of us
ever think we are going to get another
case, but sonmehow we do.

The problemthat | have with
this, and ny anal ysis, Judge, kind of
started and ended with 1408. That is what
I"'mhere to tal k about. 1408 gives three
options, principal place of business,
principal assets, domicile, which
essentially is state of incorporation for
a corporation. It doesn't also say "or
any one of the other 50 states where you

forma conpany 12 days before the filing."
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Dixie Stores clearly, as is in
the stipul ation, paragraph 6, had no
purpose for filing a bankruptcy and no
purpose for its formation, in fact, other
than to establish venue. [In ny view,
because of that, it is not a proper
debtor. Dixie Stores is the only entity,
| submit, that technically nmeets 1408.

Wth respect to Table Supply,
Inc., | do not believe that that neets
1408' s requi rements because its principa
assets were not in this district for the
greater portion of the 180 days prior to
the petition. Now, its principal assets
nm ght have been its nanme and an enpty bank
account for 178 days, but those were its
princi pal assets, and its asset of
$100, 000 cash was only there for 12 days.
So | believe that Table Supply does not at
all conply with 1408. The only conpany
that can conply with 1408 is Dixie Stores.
Agai n, we have the adm ssion that that was
forned solely to establish venue.

Frankly, | thought about
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whet her or not | would do this as a
bankruptcy attorney to get venue, would |
set up a corporation like that. | would
ask the Court to reflect upon that as
wel |, whether this would be an
i nappropriate use of the bankruptcy code.
Cood | awyering is great, and we all try to
be creative and do the best thing for our
client, but sone |awering, | think, is so
clever that we do an injustice to the
| anguage and the intent of the statute.

| think the venue statute in
1408 was i ntended by Congress that there
be sone neani ngful nexus to a debtor.
What we have here, fromwhat | heard from
the testinony, was a | arge bank creditor
and sone bondhol der creditors who felt it
woul d be better to be in New York and some
hercul ean efforts by the Debtor to make
that happen. | submt, like was stated in
the Conmittee's brief, that Congress neans
what it says and says what it neans.
Unl ess we want to entirely gut 1408, this

case nust nove to Florida
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Thank you, your Honor

MR AUCGUST: Good afternoon
your Honor, John August of Herrick
Feinstein on behal f of Ernst Properties.

I will be very brief.

We had filed a joinder in which
we joined in all of M. Rubin's arguments
for a transfer and suggested that if your
Honor is going to transfer, that the nore
conveni ent and the nost central |ocation
woul d be the Eastern District of
Louisiana. | just wanted to basically
summari ze that the Debtors are present in
Loui siana. They have significant
operations there and in states to the
west. The Eastern District of Louisiana
is centrally |l ocated and we think provides
the nost convenient |ocation for all the
enpl oyees and all the local creditors.

Al so, there was a case, Jitney
Jungl e, that was still pending in the
Eastern District of Louisiana, and the
court there presided over a significant

sal e of assets to the debtors in that
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case. So we think that court already has
sone famliarity with the issues that
woul d arise in this case, your Honor

THE COURT: Anyone el se who
j oi ned?

M5. MARTINI: Good afternoon
your Honor. For the record, Deidre
Martini, United States Trustee for Region
2.

Your Honor, ny remarks this
afternoon are postured nmore in the nature
of a venue statenent than they are a venue
position, because | believe that nmy role
in this dispute, after all, | was one of
the first on the scene, if you will, is to
assist the Court in applying the
appropriate standard to determ ne the
nerits of this notion.

As a party in interest, but not
a true stakeholder in this case, it is
i nappropriate for me to opine on the
ultimate resolution of this issue, but
rather give the Court some background on

the U S. Trustee's views on venue. To do
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that | would like to take a minute to tel
you factually how we got involved in the
case originally.

As the Court is aware, and nost
of the parties are, in the prefiling stage
we are given an enornobus anount of
information to review to get the debtor
prepared to enter into bankruptcy and to
seek protection under Title 11. As part
of that review, we inquire of every debtor
to explain to us their connections to New
York and to give us nexus to venue in the
Southern District of New York. That
i nformati on was communi cated to us. And
when | say "us," | was involved in al nost
every conversation, conference call, and
negotiation in the prefiling stage, as was
Ri chard Morrissey, who is present here in
court.

The Debtor answered our
guestions as to venue, and the information
that was communi cated prior to the filing
was sufficient then and now factually to

support venue in the Southern District of
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New York. | was unaware that there was an
affiliate that was created 12 days before
the filing. However, | have to state that
in all of the communications and
conferences that were held, that question
was not directed at the Debtor, any of its
representatives, or counsel

Your Honor, it is
under st andabl e that the creation of DS
coul d be perceived as enhancing or
bol stering the Debtors' connections to New
York. But there are two debtors here with
assets in New York, and in our view, at
the tine of the filing there was nothing
present that violated Title 28.

As the U.S. Trustee, | have an
obligation to this court to alert the
Court of any violations of bankruptcy
code, and federal law for that matter,
chime in on issues of appearance, and
probably nost inportantly issues relating
tointegrity of the system It is not ny
intention to alter any of the current

procedures that we now enploy within the
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U.S. Trustee's Ofice. However, upon
reflection, | may in the future probe a
little deeper so that these types of facts
cone to light a lot sooner in the case
than | ater.

| would like to note, on
timng, this is -- a venue challenge to ne
is a challenge that should be vi ewed
al nost as a first-day type of issue. The
noti on shoul d be made i nedi ately upon
di scovery of the facts which would form
the basis for the request to transfer
venue. The notion should be brought prior
to major nilestones in the case. In this
case, we have approval of DIP financing.
There is certain procedures, reclanation
procedures, that have been enpl oyed, a
huge nunber of interimand final orders.
| haven't checked PACER, but there nust be
50 or 60 orders that have been entered in
this case. Wen there is a venue
chall enge well into the case, such as this
one, | think the Court should | ook at the

timng of the notion to eval uate whet her
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or not there is nmore strategic-Iike
factors that are present and why ot her
creditors, notably the Conmittee, have a
vastly different view of venue.

In turning to the venue issue,
absent evidence that the filing was in bad
faith, which I don't think, as | listened
to the testinony today, that there was any
evi dence what soever proffered in that
regard, coupled with conpliance with
Section 1408, | think the Court has to
|l ook at the interests of justice and the
conveni ence of the parties.

The U.S. Trustee and the Ofice
of the U S. Trustee is in a very, very
uni que position because we are not
creditors, we are not stakeholders in the
outcome. We are truly unique in that we
are disinterested. W are a nationa
program and this case will be
admini stered and nonitored by ne if it
stays in New York, or by Felicia Turner if
it is transferred to Florida. So we truly

don't have an interest at all in where the
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case is ultimately postured.

My position today is that the
Court shoul d undertake a conveni ence
anal ysis and hear fromthe parties that
are nmost affected even when there is the
Debt ors' acqui escence to this transfer.
Thi s acqui escence, as stated by the Court,
is due to its perception that there is
negative ramfications and that the
di sruption that this venue dispute has
created will derail the reorganization
process. Myvants have the burden of proof
on this issue. The Debtors' support of
the transfer may not be dispositive since
the Conmittee and what | have cal cul ated
to be alnpst $600 nillion of debt have
objected to the transfer.

So the U. S. Trustee encourages
the Court to apply the standard under 1412
to allow the true stakeholders in this
case to be heard

THE COURT: Thank you.

MS. MARTI NI :  Your Honor,

have a flight to Washington D.C. that |'m
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trying to get on.
THE COURT: So you can be

excused.

MS. MARTINI: Richard Morrissey

is also here in court.

THE COURT: kay, thank you.

MR. DUNNE: Your Honor, Dennis
Dunne of M| bank, Tweed, Hadley & Md oy
on behalf of the Oficial Committee of
Unsecured Creditors in these cases.

At the outset, | want to nake
clear that the Creditors Conmittee is
nerely dealing with the cards that they
were dealt, and given those cards,
wei ghing all the options and trying to do
what is consistent with their fiduciary
duties to nmaxim ze recovery to the
unsecured creditors. The Creditors
Conmittee obviously did not exist and had
no i nput on any of the pre-bankruptcy
pl anni ng.

We woul d also like to contrast
that with Buffal o Rock, who we subnit has

uncl ean hands. The testinmony was
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unrebutted that the primary reason for
their filing of the notion when they did
was that they were upset they weren't
appointed to the Oficial Creditors
Committee. They knew that they couldn't
nmake a notion to conpel the Court or to
have the Court conpel the U S. Trustee to
appoint them so they tried to make an end
run around that process and use the venue
notion as the lever for trying to extract
appointnent to the Creditors Conmittee.
What is ammzi ng about that,
your Honor, is that it seenms to have been
successful to one degree, which is that
the Debtors' position changed as a result
of the consequences of that notion. The
Debtors are saying "Look, there was no bad
faith, we acted in good faith, the venue
is appropriate under 1408 here." And,
i ndeed, under a 1412 analysis, that may
lead to staying in New York, but because
of the PR, the press, which is already --
you know, the genie is out of the bottle,

your Honor, on the articles that have been
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witten in the Florida newspapers. But
because of the press that they have
recei ved, they changed their position, and
| submit, your Honor, that one factor that
is not present in any case |aw under 1412
is the opinion of journalists in other
f oruns.

The reasons that the Committee
i s opposing the notion can be distilled to
two, which is that we believe it is nore
conveni ent for nost creditors, and, this
may be nore inportant, nore convenient for
those creditors who are likely to have
nmeani ngf ul di sputes with the estate, who
have appeared to date on disputes that
aren't resolved yet, and | will cone back
to that in a few minutes

The Conmttee is al so convinced
that Florida will be nore expensive than
New York. | know we heard M. Appel's
testinmony where he went out of his way to
say it may be that Florida could be
cheaper, but that is back of the envel ope,

it isreally just a Debtors' side analysis
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if they could shift a sufficient anmount of
the work from Skadden to | ocal counsel

| could tell you the Cormittee
nmenbers have been in a nunber of cases,
sone with [ocal counsel, some wi thout, and
t hey understand -- they believe that that
| eads to increnmental costs in termnms of
travel of New York counsel to another
jurisdiction, having | ocal counsel at al
t he hearings, and having themon the
conference calls. It also doesn't
address, and | think M. Appel admtted as
much, that there will be increnmental costs
for the Piper Rudnick firmand the trade
creditors they represent will have to go
out and get Florida counsel, and Kell ey
Drye and the I andl ords they represent will
have to go out and get |ocal counsel. As
fiduciaries who are charged with
mnimzing liabilities, maximzing returns
to unsecureds, the Connmittee has come out
on bal ance as believing that Florida wll
be nore expensive.

Before | turn to the statute,
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your Honor, | did want to address the
burden, which is we cited cases, and
don't believe anybody has cited contrary
authority, that the burden remains with
the novant. The Debtors' change of
position does not change that burden. |
heard the phrase "business judgnent"
several tinmes. The analysis under 1412 or
1408 does not revol ve around a busi ness
judgrment test. |In fact, the cases we cite
are undi sputed that the best evidence,
even when the Debtors have changed their
mnd on their preference, the best
evi dence of the Debtors' preference is
what did they actually do under the
petition date. In this case, they filed
in New York. Once we are at Section 1412,
that creates a presunption that it stays
here, unless rebutted.

The last point is that
M. Zimerman tal ked about there being a
change since the petition date. Again
the change is the nunber of journalists

who have witten articles that have picked
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up on sone of the adjectives used by
Buffalo Rock in their pleadings. | submt
anybody to read those cases. Those aren't
t he changes they are tal king about. They
are tal ki ng about the changes related to
venue, i.e., did your headquarters nove
across the country, did you nove your
assets from Oregon to Wsconsin, things
that would directly justify a change of
position with respect to venue. Your
Honor, nothing of that sort has occurred
her e.

That being said, as kind of a
preface, your Honor, let's start with
1408, because | don't think anybody has
really parsed through this. | think the
Supreme Court, under Ron Pair and the
litany of those cases, has made it clear
t he anal ysis should begin and end with a
literal reading. What | think the other
parties have missed is that 1408 only
deals with Dixie Stores and Tabl e Supply.
The bal ance of the Wnn-Dixie entities are

not here under 1408-1. They are here
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under 1408-2, which is a conpletely
different analysis. Let ne conme back to
that in a noment.

If Dixie Stores were the only
entity to file, do they really argue that
it is inproper in New York when they were
clearly domiciled in New York by state of
i ncorporation? There is nothing in 1408-1
t hat says one individual corporation that
has only existed for 12 days cannot file a
Chapter 11 case. |In fact, they couldn't
file anywhere else. It had to file in New
York given the evidence that we've heard.

Then we get to inportant
qualifiers that Congress clearly thought
about, crafted, and put in, which was
okay, but it had to have been the donicile
for 180 days prior to the petition date.
That doesn't apply to Dixie Stores because
they didn't exist for 180 days. W are in
t he second prong, which says okay, if they
haven't existed for 180 days, you could
still file. That is inportant. They

could have said that you can't file if you
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only existed for 60 days. What they have
said is that no other district can claim
that they housed your doniciled residence,
princi pal assets, or place of business for
a longer period than the place where you
filed. That is also true of Dixie Stores.
No district has a greater claimthat they
were in their district for longer than the
12 days that they were in New York

So under 1408-1, in the
l[iteral, plain neaning of it, Dixie Stores
was a proper debtor venued here in New
Yor k.

THE COURT: What they are
saying is there is no reason for Dixie
Stores to be in bankruptcy.

MR DUNNE: What | understand
that to mean is they would |ike to disnss
it as a bad-faith filing because there is
no basis for a reorganization proceedi ng.
That, | submt, is not 1408-1 anal ysis.
That would be to disnmiss Dixie Stores as a
debtor. That is not their request. W

can deal with that.
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VWhat they are getting to is
whet her a dism ssed case can be the
predi cate hook under 1408-2. They are not
a creditor of Dixie Stores. They don't
have standing if only Dixie Stores was
here. What they are saying is, by using
Di xi e Stores under 1408-2, we can't bring
everyone else in. | believe there are
cases out there tal king about your
creditor hook being dismssed, and at the
time of analysis for 1408-2 is the
petition date. Sinply, was there an

affiliate in that |ocation, yes or no?

Congress has consi dered on many

occasi ons putting sone heft on this. This
is why the 180-day qualifiers that are in
1408-1 are so inportant. They didn't put
themin 1408-2. They could have said the
first to file that you are using as the
predicate for all your affiliates, they
had to have been in that district for 180
days or they had to have been in existence
for 180 days. They know how to draft

this. They just drafted it in 1408-1. |If
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you go back through the |egislation that

has been consi dered by Congress over the

past several sessions, they tal ked about

anending this section to do exactly that,
put some qualifications on it. They have
not done it.

What does the Suprene Court say
about that? W have to take the statute
as it is. |If your Honor feels like it
woul d be wise or preferable to put those
qualifiers in there, that is the province
of Congress, not the Court. So | don't
believe that we are in 1408 at all. Just
for the record, there was no di spute that
if Dixie Stores was proper here under
1408-1, that they were affiliated with the
rest of the Wnn-Dixie entities for 1408-2
pur poses.

Movi ng to 1412, your Honor
which is inmportant, because that is where
I think the analysis should be done, is
that Congress didn't |eave the Court or
the parties without a renedy for those

situations which screamout for a transfer
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because all the parties would be nore
conveni enced by noving it or in the
interests of justice it would favor it.
We suggest that both of those strongly
mlitate in favor of retaining the cases
in New York.

Let's talk about the interests
of justice prong first, which principally
refers to judicial econony, costs of
administration, and related issues. Wile
we believe that the Florida bench clearly
could handle the cases as conpetently as
this court, there is no doubt that this
court has nore know edge about these cases
and about its own rulings. This court has
over seen numerous hearings and ruled on
many notions since the petition date. As
aresult, it has listened to testinony and
becorme familiar with the conpany's
financial condition, its structure, and
the legal issues facing it.

| want to give a couple of
exanpl es of that. On sonme of the

first-day orders, your Honor directed the
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Committee to work with the Debtors on the
consi gnnent order to nmake sure it is not a
di sgui sed critical vendor paynent. To the
extent we have disputes on that, it is

hel pful to come back to the court that had
t hose oral overlays on witten orders.

Perhaps a better exanple of it
is the DIP hearing. Your Honor heard
hours of testinony and oral argunent. A
lot of it telescoped around the issue of
what is the effect of the assignnent of
the prepetition secured |enders to the D P
| enders on the allowability of reclamation
clains. Your Honor crafted again an ora
reservation of rights dealing with the
need to, perhaps if we don't settle it, to
tal k about the scope, the extent of that
assi gnment .

What your Honor had in mind by
those words may very well be at issue in
this case, and | believe --

THE COURT: |'msorry, isn't
that a reservation of rights in the order

now?
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MR DUNNE: | think it
references the oral argunment in the
transcript, your Honor. You are right, we
added | anguage expressly reserving the
rights, but on the ternms set forth on the
record.

I think the point is nade, your
Honor, that both parties -- | think it is
important to note that the reclamation
creditors thensel ves are here supporting
retention in New York. Both parties would
prefer to have the judge who actually
heard the testinony and the argunments and
made that reservation of rights statenent
interpret it, if need be.

The other point is the |ocation
of the assets. W cite cases that | think
make it clear that the |ocation of a
debtor's assets, while it is a factor, has
negligi bl e weight unless you are in a
i quidation or you think a liquidation is
a likely prospect. You can understand why
it is necessary in a liquidation process

to be near the assets. Even then | woul d
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submt we have all been in |iquidating
Chapter 11's and selling assets under
Section 363 all over the country wi thout
the need to be near them But in any
event, the cases are clear that is a very
m nor factor.

The Conmittee believes that the
cost of the cases increases. | keep
comi ng back to that because that is the
touchstone. |If you look at all the
parties here, clearly New York woul d be
nore convenient. That is not just
conveni ence for the professionals. That
conveni ence translates into | ess trave
tine, less airfare, less time spent in
transit. That is dollars that will be
borne by the estate. W believe we are
t he resi dual econonm c stakehol ders here
and every increnental dollar cones out of
t he unsecureds' pockets.

What is in the interests of
justice in this case? | think we have
shown that judicial econony nmilitates in

favor of keeping it here. W believe that
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the cost of administration does as well.
Virtually every professional on an
estate-retained party is in New York or
has of fices. Skadden, New York
Crossroads, New York; Bl ackstone, New
Yor k; Houlihan, New York; Alvarez &
Marsal, New York. MIbank as well.

Lastly, there will be
inevitably a |l earning curve for the new
judge in Jacksonville. There will be
i ncrenental time explaining what has
transpired to date, what has gone on in
each of these rulings, and generally
duplicating what we have done in a
truncated fashion, but duplicating what
has gone on to date here.

Your Honor, on the convenience
of the parties, | think |'ve spoken about
where sone of the key professionals are.
But let's talk about the other side of the
aisle. The principal novant here is
Buffal o Rock. They have a $2 million or
so claim They do not have a contract

with the conpany. There are no assunption
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or rejection issues on the horizon. W
don't know whet her or not they woul d be
involved in a material dispute with the
conpany. But as evidenced by today, |
think that we can clearly conclude that
they can represent thenselves effectively
in New York, and, again, | don't think it
was about venue with them it was about a
vendetta for being upset by not being
appointed to the Creditors Commttee.

The enpl oyees, your Honor, |I'm
just going to nake a few points. First of
all, the Creditors Cormittee is solicitous
of enployees. We want themto be happy,
wel | -paid, and working hard. We will take
steps to ensure their participation,
whet her that is by conference call or
otherwise. But | just want to point out
t here has been an enpl oyee order entered.
Al their prepetition wage clains and
benefit clains will be paid in the
ordinary course. Their vacation tineg,
etc., will be dealt with in the ordinary

course. To the extent there is an issue
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with a retirenent plan under 1114, we all
know how many tinmes that arises in a
bankruptcy case, they are likely to have a
representative or we will all go out of
our way to craft a procedure so they can
partici pate neani ngfully.

Sonme Florida utilities have
also joined in in the venue transfer
notion. It is not surprising that they
do. No doubt being in Jacksonville woul d
cut down their travel time. The utility
di sputes, there is a pending order that
deals with them Mst of them had
deposits for their prepetition clains.
Cases aren't reorganized on the backs,
maybe except for tel ecom conpanies, with
utilities.

At the end of the analysis,
your Honor, Buffalo Rock is arguing that
the nere creation of Dixie Stores and the
transfer of assets to Table Supply
constitutes such bad faith and
mani pul ati on of the systemthat this court

per se has no choice but to nove it to
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Jacksonville. | think a closer |ook at
the facts, the unrebutted testinony, and
the I aw shows that they are wong. |
didn't hear any evidence that went to the
bad faith of the Debtors. | don't think
Buf fal o Rock really argued that point.

On the law, | ook at the cases
they cite where there is a gloss in sone
of these cases about bad faith and abuse
of the bankruptcy process. 1In those
cases, the debtors were filing in a renote
jurisdiction to gain a distinct |ega
advant age over the creditors. That is not
the case here. |In those cases, it is the
creditors conmittee and large creditors
who are seeking to get it back to another
jurisdiction to avoid the debtors getting
t he advantage of sone unique law in the
Second or Ninth District that favors them
in atw-party dispute with a |andlord.
We don't have any of those facts here.

So what we are saying on
bal ance is that this court should not

expand that mnimal gloss on the statute.
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Justice Scalia and the bal ance of the
Suprenme Court have made it clear you
interpret the statute as it is witten,
and there is a very small exception for
egregi ous bad faith of the debtors, which
is not present here, and there is no

evi dence of it, and the Court should not
expand t hat exception

THE COURT: The phrase
"interests of justice" is a pretty broad
phrase. | can certainly understand the
point that it is not just that in a
federal systema conpany be permitted to
so clearly create a basis for venue. Wat
is your response to that argunent? |
nean, |'ve never seen this done before
where it has been brought to light, |'ve
never seen it before when it wasn't
brought to light.

If I rule as you want, what is
to keep any debtor in the future from
doing this and basically | oading down one
or two corporations with every case?

MR DUNNE: It cones back to
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t he bal ancing of the factors, the
interests of justice and the convenience
of the parties. Are they doing it for an
i mproper purpose or bad faith? Let's
assune every creditor, and here we have
sone snall creditors, in ternms of nunber
of dollars, arguing otherw se, but the
vast majority of the creditors argue that
yes, this will result in a nore efficient
adm nistration of justice so that nore
funds are available for distribution to
the unsecured creditors. |t depends
whet her your Honor is going to make a per
se ruling that if you do this, you are
gone, because of nacro concerns about the
bankruptcy system

| submit, and particularly as
fiduciaries for unsecureds, we have to do
what is right and best for all the
constituents in this case. |f there was
evi dence of bad faith or trying to get a
leg up in a particular dispute, then we
start segueing and sliding towards those

cases. But clearly they are asking your
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Honor to expand those cases. As | said,
Congress could have addressed this in the
affiliate hook or elsewhere in 1408, and
they didn't.

One | ast point, because this
cane up in sone of the cross | think of
M. Appel, the trade menbers of the
Conmittee did not support the opposition
of the Cormittee to the venue notion. |
woul d Iike to point out that Piper

represents a najority of the large

creditors. | will read themoff for a
second. |t includes nenbers of the
Conmittee. It is Corox, Conagra,

Conopco, Frito-Lay, which is on the
Conmmittee, CGeneral MIIls, Kraft Foods,
which is on the Committee, Masterfoods,
Mars, Nestle, Pepsi, Procter & Ganbl e,
Quaker Foods, Sara Lee, and SC Johnson.

In sum your Honor, there is no
di spute that DSI can file here properly
under a strict reading of 1408-1. There
is no dispute that the | anguages of the

rel evant statutes authorize the filing in
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New Yor k.

There is simlarly no dispute

t hat Congress has been considering

| egi sl ation and hasn't adopted it to

address these issues. W have to deal

again, with the statute and the plain

nmeani ng, and the Court should narrowy

construe any exceptions to it. The

Debtors have tried to stake out a path to

a cost-effective and conveni ent case.

Virtually all of the large creditors

agree, the Committee agrees, the Court

should retain the case in New York

THE COURT: Anyone el se?
MS. MAZER- MARI NO:  Ji

Mazer - Mari no, Scarcella Rosen & Slone, for

Fl orida Power & Light, Progress Energy

Fl orida, Progress Energy Carolina. Just a

few words to address what the Creditors

Commi ttee has said.

| think, although you shouldn't

address macro concerns in this case with

respect to the Bankruptcy Code, this is

one instance where the concerns of policy

in genera

and the interests of this case
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wal k hand in hand. |f you ignore the
policy, then you are inviting every
case -- there is going to be an issue,
peopl e are deciding what is in the best
interests of the Debtor, whether it should
be venued where sonebody has a sub or a
venue with a real nexus to a jurisdiction
To try to predict what issues are going to
cone up and what creditors will be
interested in attending the hearings, we
certainly, although I should have
cross-exam ned the Debtors' w tness, but
we didn't ask any questions of the
Creditors Conmttee. It is too early to
say what creditors will want to be part of
the issues.

As far as bad faith, | don't
thi nk you have to deny Buffal o Rock's
noti on because of bad faith. | think that
what ever their issues are, there are
plenty of creditors interested in seeing
this case in Florida who don't have those
issues. | think we should focus on what

the parties have said before, that you

in In re Winn-Di
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have a debtor who wants to nopve, the

majority of creditors who want to nove,

and a Creditors Comm ttee, who although

they didn't put on evidence, are saying it

is going to be cheaper down there.

THE COURT: You said the

majority of the creditors. Were is that

on the record?

MS. MAZER- MARI NG I"msorry, |

didn't nean to say that. W don't know

what creditors wll

be involved. W don't

know what the costs are going to be. So

to take those kind of issues into account

now j ust seens inappropriate. Thank you.

MR, CHEBOT: Good afternoon

your Honor. M nane is Jeffrey Chebot of

VWhi t eman, Bankes &

Chebot, representing

Sunki st Growers, Inc. as well as sone PACA

custoners, approximately $7 mllion worth

of PACA trust creditors. W did not

submit a filing here today, but we have

ent ered our appearance in the case.

VWhat pronpted our position here

t oday was the nost

recent filing by
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Buf f al o Rock,

and |

respectfully request

perm ssion to briefly address it.

THE COURT:  Okay.

MR, CHEBOT:

Your Honor, we are

here today to join with Wachovi a, the

debt or-i n- possessi on | endi ng agent, and

also with the Creditors Committee in

opposi ng the notion of Buffal o Rock.

THE COURT:

| don't think

Wachovi a has said anything on this. Their

counse

is here,

MR, CHEBOT:

t hough.

position in the papers, your

bel i eve,

Conmmi ttee has,

They have taken a

Honor, |

and certainly the Creditors

and we join in and we

support the reasoning in the papers that

were filed by the Creditors Committee.

addi ti on,

From t he standpoint of PACA in

there is also the concern of the

prom se of PACA, which is full paynent

pronptly to the unpaid produce suppliers

of the

Debt or,

W nn- Di xi e

That is

contained in 7 USC Section 499(B)(4),

pr onpt

paynent .

And,

al so,

in the context
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of certain of today's PACA trust
enforcenent cases, any del ays attendant
upon a change of venue to any jurisdiction
other than New York will thwart a
Congressi onal prem se of pronpt paynent to
t he unpaid PACA trust creditors.

W have no doubt that the court
inthe Mddle District of Florida,
probably even in the Eastern District of
Loui si ana, could render a conpetent
deci si on regarding issues regardi ng PACA
But the fact is this particular court
al ready has been exposed to the PACA issue
t hrough the objections that were filed to
the initial notions for approval of both
the cash collateral order and also the
i nterimPACA trust clains procedure order
Thr ough t hese oppositions, the Court has
al ready gai ned an appreciation of the
primacy and i nmedi acy of the issues
regardi ng PACA trust claims.

During the two and a hal f weeks
after the initial notions were filed

regardi ng PACA trust clainms, PACA trust

in In re Winn-Di
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counsel, representing approxi mately $27
mllion worth of clains, engaged in
substantial negotiations with Wachovi a,
the Creditors Committee, and with the
Debtor to craft an order that was
satisfactory to the PACA trust creditors
both with respect to the PACA trust clains
procedure and also with respect to the
financi ng order.

By retaining venue in this
jurisdiction, your Honor, with the same
set of players, that woul d best protect
the PACA trust creditors, because an order
such as the PACA trust clains procedure
order which could potentially be viewed as
interlocutory and possibly subject to
attack if, as we heard some of the
testinmony today, the Debtor engages new
professionals in Florida, that woul d
certainly be harnful to the interests of
the PACA trust creditors.

So, therefore, we respectfully
ask both fromthe standpoint of econonies

and the famliarity of the Court, and al so
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with respect to the question of potentia
addi ti onal costs involved and delays in
paynment to the PACA trust creditors, that
venue be retained in this jurisdiction
and we respectfully join in the opposition
of the Creditors Committee to change venue
by Buffal o Rock.

Thank you, your Honor

THE COURT: The 546 order and
the DI P order and cash collateral order
are all final orders.

MR CHEBOT: That's correct.
But it could be ordered that the PACA
trust claimprocedure -- we don't believe
it is. W believe the PACA trust clains
procedure is a final order. It states
final order, but it could possibly be open
to an attack in another forum W want to
avoid any possibility of collateral
attack.

THE COURT: Thank you.

MR LEHANE: Good afternoon
your Honor. Robert Lehane from Kell ey

Drye & Warren on behal f of six |andlords

in In re Winn-Di
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hol di ng 25 | eases.

We represent Edens & Avent,
Wei ngarten Realty Investors, Palm Springs
Ml e Associates, Villa Rica Retai
Properties, ALG Linited Partnership, and
Curry Ford LP, and we also join in the
Conmittee's objection to Buffalo Rock's
motion to transfer venue.

We are here primarily in
support of the conveni ence anal ysis and
would like to point out that 11 of our 25
| eases are in fact |ocated in Florida.
The remai nder are in Al abama, M ssissippi
Georgia, North Carolina, South Carolina,
and Loui siana. Those |eases are not in
New York. Also, our landlords' primry
principal places of residence are in
Florida, Georgia, South Carolina, and
Texas, not New York. Neverthel ess, our
| andl ords believe that venue is
appropriate in New York and request that
the court deny Buffalo Rock's notion to

transfer venue.

This court has already invested

in In re Winn-Di
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substantial tine and energy in this case,
and the landlords with these 25 | eases
hol d sone unsecured clains at this point
for rejection danages, but may perhaps
amount to mllions of dollars in unsecured
clainms, but will also have continued
i nvol venent in this case with respect to
notions to extend the tine to assunme or
reject potential disposition of the |eases
and/ or other asset sales and the plan
di scl osure statenent.

The | andl ords' ongoi ng
i nvol venent in this case we believe is a
matter that should be taken into
consi deration when the Court considers the
conveni ence analysis. Leases are a
significant asset of this estate. W
recogni ze with 25 | eases we are only a
small voice in the total of 920 |eases,
but nevertheless we think it is inmportant
to point out that our clients do believe
that this court, with significant retai
experience, the case is properly venued in

this court.
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Thank you very much, your
Honor .

MR CARRI GAN: CGood afternoon
your Honor. Daniel Carrigan, DLA Piper
Rudni ck Gray Cary US LLP.

My notion to appear pro hac
vice is before the Court. | don't know if
it has been approved or not at this stage.
| thought | would disclose that.

THE COURT: It probably has
been approved. Anyway, you can speak

MR, CARRI GAN: Thank you, your
Honor .

M. Dunne has stol en nost of
our story. However, we do represent 14 of
the larger vendors in the case. According
to the Debtors' schedules, in the list of
the top 50 unsecured creditors, we
represent nmore than $50 million of clains,
approxi mately half of which we think are
entitled to sone claimof reclamation

We are pleased to see in one of
the exhibits today that one of the

first-day affidavits by M. Nussbaum
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suggests that they may be valid. W were
al so pleased to hear that soneone at the
Debt or thinks they are sol vent 90 days
bef ore the bankruptcy case.

THE COURT: | think later he
said he didn't know what he was talking
about .

MR CARRI GAN:  Your Honor, two
t hi ngs, two observati ons perhaps that
haven't really been addressed yet.

One is there has been a | ot of
di scussi on about the negative inpact of
the notion and the attendant publicity and
what the effect of a court's ruling would
be that the case either should or should
not stay here. One thing that hasn't been
di scussed is that if the Court were to
rule that the case should not stay here,
is that publicity going to be any better
than the publicity they already have? It
will nerely confirm perhaps, the notion
that it was filed in bad faith or in sone
i nappropriate manner. That is somewhat

jesuitical in analysis, but it is

in In re Winn-Di
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nonet hel ess tal ki ng about practica
ef fects and perceptions.

The ot her observation is if the
change of venue is to be some sort of
prophyl acti c agai nst the encouragenent of
others to structure transactions to create
venue, your Honor, the interests of
justice is a pretty broad standard and it
brings in a nunber of different factors
that can be brought to the anal ysis and
brought to the reasoning to conclude that
not wi t hst andi ng what the circunstances
m ght be, it yet may be in the interests
of justice because of the interests of
creditors and the interests of other
parties to the case that it is better for
it to be in one location versus anot her
regardl ess of howit got there, as |long as
we are not tal king about, for exanple, the
bad-faith filing, which goes nore to the
jurisdictional aspects of the case than to
t he venue.

For those reasons, your Honor

we struggled with this as to whether to

in In re Winn-Di
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support the nmotion or to take our own
position onit, and it occurred to us --
and | understood the allusion that we nay
be one of the parties with whomthere is a
substantial dispute with the conpany down
the road here, and it nay be that in |ight
of some of the case law that is present
here in this jurisdiction that there was a
reaction by reclamation creditors that
ought to be anticipated anywhere but here
and Chio. In our view, if we are going to
have that litigation about a substantia
amount of noney in a protracted state, it
woul d be nore conducive to having it
fought out on a level playing field than
per haps anywhere el se that we have a

choi ce.

For those reasons, your Honor,
we woul d ask the Court to take our
interests into consideration and to find
that the case should stay here. Thank
you, your Honor.

MR, RUBIN.  Judge, could we

j ust respond?
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THE COURT: | think there may
be one or two nore people to speak. Are
we done with all of the people who have
said their first piece and hopefully don't
want to say a second piece?

MR RUBIN. My | respond now?

THE COURT: That is fine.

MR RUBIN. Just a couple of
qui ck points.

First of all, the venue notion

was filed on March 14th, which was within

three weeks of the filing of the case. It
was not a late filing. It wasn't filed
deep into the case. It was filed early in
t he case.

Second of all, it was nentioned

t hat what we were doing was attenpting to
derail the organization process. That is
totally untrue. The Debtor itself
testified today through its wtness as
wel |l as through its stipulation that the
reorgani zati on process can be successfu
in Florida as well. W are not trying to

extract an appointnment to the Comittee.

in In re Winn-Di

Pg 142 of 175



12-12908s8c8:0Pbk-8881F-JRHed DBL22GE? etk RH B /1P a6l T4310f Eshibit 3 -

Transcript of Court Hearing Held on April 12 2005

143

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The Court is aware of the fact under 1102
and 1103 of the Code that in 1994 Congress
took away fromthe court the ability to
basically add nmenbers to the conmittee.
That is up to the U S. Trustee. W are
here to see to it that these cases are in
t he appropriate and proper venue.

Next, the courts universally
have hel d that an entrenchrment of counse
is not a reason to keep a case in the New
York venue. O course there are New York
| awyers involved. The case was filed in
New Yor K.

We take the position, Judge,
that the interests of justice require that
the Court not reward such an effort to
manuf act ure venue which has been done in
this case. That is what has happened
here. That is an opinion of the United
St ates Bankruptcy Court for the Southern
District of New York, cited as 255 BR 121
which is the Eclair Bakery case.

THE COURT: You read that case,

| assune. That involves a gentlenman who

in In re Winn-Di
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filed about 14 tinmes in the Eastern
District of New York and thought he would
get a better break if he came over across
the river.

MR RUBIN. It is clear both in
the Second Circuit and in the El eventh
Circuit that the Dixie Stores case,
wherein there is no business, no
creditors, no assets, would have been a
case which woul d have been considered to
have been filed in bad faith under the
Al bany Partners case in the El eventh
Circuit as well as the Second Gircuit
case, CFTC

And there is no prospect of any
reorgani zati on of Dixie Stores, and the
same hol ds true for the second conpany,
whi ch was dormant as well and had no
busi ness, the second to file.

THE COURT: \What about
M. Dunne's point? Frankly, |I'mnot sure
of the answer, but he contends that once
venue i s established, the predicate for

venues having its case dism ssed doesn't
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matter, venue is established at that
poi nt .

MR RUBIN: Venue cannot be
est abl i shed through fraud or bad faith or
bad conduct.

THE COURT: Let's assune for
the nmonent that that is not on the record.

MR RUBIN. Well, | don't know
that | know the answer to that either
Judge, other than the fact that | did read
fromthe sanme opinion that you did in
respect to the interests of justice, and
it seems to nme that for the Court to
condone venue in the Southern District of
New York based on a filing of a
corporation 12 days before the filing of
the case is not in the interests of
justice, and these cases shoul d be noved.

THE COURT: Do you have any
conmment on the Capitol Mdtors versus
LeBl anc case that the Debtor cited, the
Second Circuit case?

MR RUBIN. No, sir

MR, MARTIN:. Thank you, your
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Honor. Just briefly, Warren Martin again
attorney for Riverdal e Farns.

I think a lot of the arguments
bef ore your Honor invoke an i nproper
statutory analysis. A lot of what we have
heard is essentially a 1412 anal ysis, that
conveni ence of the parties, interests of
justice, where is it better, let's count
heads, these five creditors would like it
here and these ten creditors would like it
there. Frankly, we don't have enough
fingers and toes to count all the heads.
There has been no systematic polling of
creditors. |'mnot even suggesting that
t here shoul d be.

What appears to ne happened
here, fromthe testinmony of M. Appel, as
best | heard it, was that the Debtor had
essentially decided to file in Florida and
it heard through its advisors and what not
that there were certain creditor
constituencies that would have preferred
the case in New York. That was

essentially a 1412 type of anal ysis done
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prepetition. But the problemwth that is
you' ve got to have 1408 first. You've got
to have jurisdiction and you've got to
have venue before you can consider a
notion as to whether or not you are in the
right place.

Essentially what happened is
that jurisdiction and venue was
manuf actured t hrough the device that has
been described in order to get the case
here. W've tal ked about interests of
justice, bad faith, but there is no
evi dence what soever of any evil intent by
the Debtor. But | suggest that your Honor
can find that bad faith in the fact of
creating a corporation solely to establish
jurisdiction and venue, contrary to the
terns of the statute. The statute is
1408.

One ot her point, your Honor.
The Conmittee argued that the Committee
didn't exist on the petition date, the
Committee wasn't involved, we just took

this case as we found it. Prior to the
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petition date, there was an infornma

conm ttee of bondhol ders represented by

M | bank. From what | understand of

M. Appel's testinmony, the bondhol ders
were anong the group that supported the
New York venue. The bondhol ders are 4/7
of the Committee nmenbership, so they

dom nate the Conmittee, and the Conmittee
is represented by MIbank. 1 also heard
the Conmttee's counsel say that on

bal ance the Committee supports transfer of
venue to Florida. On balance, that sounds
to nme significantly short of unanimty.

I f your Honor rul es that
1408 - -

THE COURT: Maybe | misheard
him but | thought M. Dunne referred to
Conmittee trade nenbers who separately
joined in the notion.

MR MARTIN: There are sone, |
guess two Conmittee trade nmenbers, one or
two that joined in the notion. Maybe it
is one, Pepsi.

MR DUNNE: Are we testifying
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now, your Honor? | think virtually
everything he said is inaccurate. | don't
know if this is relevant or not. | can

get into it if the Court wants to.

| just referenced the fact that
the two trade nenbers had retained Piper
Rudni ck, which filed the pleading, which
represents itself.

MR. CARRI GAN:  Yes, your Honor,
we represent Kraft and Frito-Lay, which
are on the Comittee.

MR, DUNNE: Suffice to say,
nost of what he said is inaccurate.

MR MARTIN. Finally, your
Honor, | hear there is a great bankruptcy
judge in Juneau, and if your Honor rules
this way, 1'mgoing to consider filing ny
next case up there. Thank you.

THE COURT: |1'mgoing to take
about a ten-m nute break.

(Recess taken.)

THE COURT: W are back on the
record in Wnn-Dixie

| have before ne a notion by
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Buf fal o Rock Conpany, a creditor of nost,
if not all of the Debtors, to transfer
venue of these Chapter 11 cases to the

M ddl e District of Florida, which has been
joined in by several other creditors or
groups of creditors, including a nunber of
former enpl oyees and certain other
creditors holding clains that are for them
significant, although not necessarily
anong the largest clains in the case.

I nportantly, the Debtors, who
originally chose this forum have, because
of the effect of the filing of the venue
transfer notion and in particular its
characterization in the press and anong
its enpl oyees and various suppliers, have
concl uded that they at this point favor
transfer of venue and affirmatively seek
transfer of venue also to the Mddle
District of Florida. One creditor seeks
transfer of venue to Louisiana, but |
gat her woul d equally be happy to have a
transfer to Florida.

The notion is opposed by the
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Oficial Conmittee of Unsecured Creditors,
a group of trade creditors holding
substantial clainms, a group of |andlords
hol di ng substantial clains. And what |
took away fromthe U S. Trustee's remarks
is that, generally speaking, although the
U S. Trustee was making nore of a policy
statenent, the U S. Trustee al so woul d
oppose transfer of venue at this stage of
t he case.

We held a hearing and took the
testimony of the Debtors' general counsel
M. Appel, on the issue of why the Debtors
chose venue in New York. That testinony,
as well as the agreed facts as agreed to
bet ween the Debtors and Buffal o Rock, nade
it clear that but for actions taken by the
Debtors shortly before the Chapter 11
filings, there would not be a basis for
venue in New York, but that, as set forth
in the agreed stipulation of facts, Dixie
Stores, Inc., DSI, was fornmed solely to
establish venue in this bank, and a bank

account was established for an essentially

in In re Winn-Di

Pg 151 of 175



12-12908s8c8:0Pbk-8881F-JRHed DBL226E etk RU B O/1P A1 T5210f Eshibit 3 -

Transcript of Court Hearing Held on April 12 2005

152

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

def unct corporation, Table Supply Conpany,
al so to sustain venue in New York

| approach this issue first and
forenost by exam ning the rel evant
statutes, as the Suprene Court has
instructed us to do. The relevant statute
here is 28 USC Section 1408(A), which
provi des for the venue of a bankruptcy
case where a corporation is domciled or
resi denced, or, in this case,
i ncorporated, in DSI's case, or for other
reasons not rel evant here, and where its
assets existed for, and this is inportant,
for 180 days or for a | onger portion of
such 180-day period than the domicile
resi dence or principal place of business
inthe United States or principal assets
inthe United States of such person were
located in any other district. That is,
Section 1408(A) (1) does not require that a
corporation be donmiciled for at |east 180
days in the district to qualify for proper
venue, but, rather, that it be domciled

here for a | onger period during that
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180- day period than anywhere el se.

That interpretation was adopted
as to the predecessor statute by the
Second Circuit Court of Appeals in Capito
Mot or versus Leblanc Corp., 201 F.2d 536,
Second Circuit Court of Appeals, 1953,
cert. denied 345 U. S. 957, also 1953.

Therefore, | conclude that on
the face of the statute and pursuant to
its plain neaning, venue was technically
proper for DSI.

Venue for the other debtors is
obt ai ned t hrough 28 USC Secti on
1408(A)(2), the so-called affiliate rule,
that DSI is wholly controlled by the
parent debtor and an affiliate of all the
ot her debtors.

As the Suprene Court in the
Lam e case that canme down towards the end
of last year noted, and | guess repeatedly
noted | guess since Ron Pair, if the
statute is not anbiguous, it nust be
applied according to its plain terns

unl ess an absurd result would apply, an

in In re Winn-Di

Pg 153 of 175



12-12908s8c8:0Pbk-8881F-JRHed DBL226E etk RU B O/1P a6l T5810f Eshibit 3 -

Transcript of Court Hearing Held on April 12 2005

154

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

illogical result would apply by doing so.
Based on ny reading of the Lam e case,
which is at 540 U.S. 526, 2004, and the
Court's analysis of the absurd result
exception, that exception would not apply
here on the theory that Congress says what
it means and neans what it says.

Consequently, we are not |eft
wi t h consi dering whether 28 USC Section
1412 is applicable where venue is
i mproper. Contrast In Re Sorrels, 218 BR
580, Tenth Circuit, 1998, with In Re
Lazaro, 128 BR 168, Bankruptcy, Wstern
District of Texas, 1991. But, rather
turn inrediately to the applicability of
28 USC Section 1412 where venue will be
transferred if the movant sustains its
burden, which is established by a
preponderance of the evidence, that such
transfer is in the interests of justice or
for the conveni ence of the parties.

The standard appl yi ng Section
1412 is generally well-understood. The

court shall weigh a nunber of factors in
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the exercise of its reasonable discretion
and in particular in determ ning whet her
the transfer is established by a
preponder ance of the evidence, and should
consider the following: These are in no
particul ar order of priority, but sinply
factors that the court should consider
First, proximty of the court
to the assets, the creditors, the debtor,
its principals, evidence that may be
adduced. Second, the parties' own
preferences. Third, the econom cal and
efficient adm nistration of the estate.
Fourth, in sone instances, the necessity
for ancillary adnministration if
I'iquidation should result, although
numerous courts state that that factor
should be given little weight unless it
appears likely or reasonable to assune
that |iquidation should result, which none
of the evidence suggests. Fifth, a loca
interest in having | ocalized controversies
deci ded at honme and the applicability of

state law to the case, and in particul ar
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adversary proceedings. Sixth, the ease of
conpelling unwilling wtnesses to appear
Seventh, the Debtors' original choice of
forum which some courts, including Judge
Gonzalez in his first venue ruling in the
Enron case, accords significant weight to.
| do to sone extent as well.

Those factors are set forth in
a nunber of cases, including In Re Bent,
93 BR 329-331, Bankruptcy Court, District
of Vernmont, 1988, by Judge Conrad, as well
as by Judge Gonzalez in In Re Enron
Corporation, including to the Debtors
initial choice of forum at 284 BR
376- 386, Bankruptcy, SDNY, 2002.

O course, here the Debtor has
changed its mind and there is an issue as
to whether the Court should continue to
pl ace enphasis on the Debtors' choice of
venue when it has changed its mnd. Here
the parties disagree to sone extent. The
obj ectants point out that once the Debtor
has chosen venue, it has effectively

wai ved the right to make anot her decision
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on the topic, citing In Re Fishman, 205 BR
147-149, Bankruptcy, ED Arkansas, 1997.
And ironically the novants have al so
stated that the Debtors' decision is not
as inmportant if there is a significant
opposition to the venue change.

| believe that the Debtors
views here are inportant, and in
particular are inmportant with respect to
the inportant factor of the econonmic and
efficient admnistration of the estate,
because essentially they have said that
they are nmaki ng a busi ness deci si on that
t he adverse inmpact of the venue transfer
notion on their business requires themto
take a tangi ble step through their
observabl e conduct to nove the venue to
try to correct sone, if not all, of the
adverse effects of the venue notion.
wi Il consider the Debtors' views in that
cont ext .

In weighing the follow ng
factors, | find this to be a fairly close

guestion, at least the factors as to the
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conveni ence of the parties. |In terns of
dol l ar anmount, it appears clear to ne that
the dollar amount of creditors involved in
the case prefer to have the case stay
here. On the other hand, it is perfectly
obvi ous that the business and the assets
and the personnel have very little
connection to New York other than through
t he worki ng out of the bankruptcy case
itself. Operationally, the company is
clearly centered in Florida and the rest
of the southeast.

Because, however, | believe the
primary focus of the restructuring is
centered in New York where the |arger
creditors are, the issue of convenience to
the parties is a fairly close question
with regard to travel cost and the |ike.
| note that at this point, however, this
court, and | assunme also the court in
Jacksonville, is fairly adept at handling
t el ephoni ¢ hearings and facilitating
electronic filing. O course, that

technol ogy was in operation outside of the
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court in the business environment |ong
before that.

There is, however, somewhat of
a di sadvantage, in sone cases perhaps a
significant one, for smaller creditors who
are not as actively involved in the case
as those | arger ones who have al ready
appeared in the case and oppose the
transfer of venue. | believe that in
particul ar those parties will be
di sadvantaged in the context of |ease
rejections, claimobjections, and any sort
of preference avoi dance actions. Wthout
characterizing whether there are
preference claims or not, the petitions or
schedul es indicate there are potentially a
great nunber of preference avoi dance
cl ai ns.

The harm at least in terns of
adversary proceedi ngs and any actua
contested matters, to creditors in those
contexts could be aneliorated by venue
transfer with regard to those types of

proceedi ngs in contested matters.
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Al t hough, frankly, the lawin that area is
sonmewhat agai nst transfer, it would seem
to me in a case like this it would be nore
called for.

In a couple of the cases cited
by the Committee, the Pick 'N Pay and
Ameri can Fil m Technol ogi es cases attached
toits pleading, or the transcripts by the
Del aware courts were attached to the
pl eadi ngs, there was a reference of the
difficulty of switching the venue.

Mechani cally, | believe that no | onger
exists. | believe with the inplenentation
of the electronic filing system the
nmechani cal switch of these cases woul d be
a matter of a day or two at nbst. So that
is not a factor that | think calls for
keepi ng venue here.

It has been argued with nore
force, however, that retaining venue here
is appropriate because of this court's
famliarity with the case, and in
particular with regard to at |east a

coupl e of the issues that have already
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cone up in a nmeani ngful way regarding
recl amation clains and PACA clains, and to
some extent with regard to the DI P order

I would accord sonme weight to
that point. But note, on the other hand,
that | view there having been really only
one meani ngful hearing in this case at
this tinme. It was a lengthy hearing and a
| ot was acconplished at it. But | have no
doubt that a court sitting in
Jacksonville, or, frankly, anywhere el se
in the country, would be able to come up
to speed very quickly on that issue and
certainly on any other issue in this case.
On that issue in particular, | believe the
orders were reasonably clear. Hopefully
the transcript is clear as well. So |
again, do not believe that that is a
significant reason for either transferring
the case or keeping it here.

It is noted that many, if not
nost of the professionals, if not all of
the professionals in the case, are based

in New York. That will obviously increase
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the cost of the case if the case is
transferred. However, it is quite
possible that with the transfer, the
Debtor will be able to, for itself, use

| ocal counsel efficiently and may be abl e
to persuade other constituents to use

| ocal counsel efficiently to sonewhat

of fset the travel cost for the New York
pr of essi onal s.

In addition to that, while |
believe that a debtor and a comittee and
other parties in interest are all owed
| eeway in choosing the professionals that
they do, it is not a significant reason to
keep venue in a particul ar venue that
t hose professionals cone fromone |ocation
or another. | should say fromny own
personal experience before | went on the
bench, | spent so nuch time on a couple of
cases in the Mddle District of Florida
that nmy partners accused nme of having a
second fanmly down there. So I'm
convi nced that the case could be conducted

efficiently in Florida.
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That | eaves the point of loca

interest, which I do not want to give

short shrift at all. However, it appears

to ne that the record is clear that |oca

interest was a factor that the Debtor

originally considered in favor of the case

being in Jacksonville, given the |ong

history of the Debtors there and the | ong

hi story of good corporate citizenship

there. On the other hand, there is no

evi dence what soever of any attenpt to

avoid any responsibilities or any

unf avor abl e

| aw by the Debtors' initia

choice to have venue be here.

a debtor be

One could ask, in any event, if

ieved that a particul ar

venue's substantive lawis nore likely to

enhance its

reor gani zati on prospects,

whether in that case it should file in

t hat venue.

But that issue is not really

germane here based on the record in any

event .

clearly as |

On that point, | should say as

can that the evidentiary

Pg 163 of 175



12-12908s8c8:0Pbk-8881F-JRHed DBL226E? etk RH B O/1Pa6Ge1T6810f Eshibit 3 -

Transcript of Court Hearing Held on April 12 2005

164

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

record and the record of this hearing
shows that the Debtors made their choice
of venue entirely in good faith, not to
hi de anything or to obtain any sort of

i mproper advantage or edge on any
particular creditor. Specifically there
is no evidence whatsoever that the Debtors
filed in New York to obtain a
debtor-friendly or a managenent-friendly
forum In fact, the evidence is to the
contrary, that they filed in New York in
the belief that that is where the center
of their reorganization, their financia
reor gani zati on, would be.

It is unfortunate that renarks
to the contrary that were not proven and
not even alleged in the hearing today,
with one exception, and | will get to
that, or in the papers, has nmade its way
into the press and into the public
know edge to the detrinment of the Debtors.
It is an unfortunate aspect of the venue
debate or venue context that all of the

courts operate under. Frankly, | believe
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t hese types of allegations not only by the
novants, but by purportedly | earned

prof essors and nenbers of Congress, do no
good to the bankruptcy system and i npugn
and nmalign the courts.

G ven the foregoing, as | said
earlier, and weighing all of the foregoing
considerations, | would normally say that
this was a cl ose question whether to keep
the case here or not, particularly with
appropriate safeguards, including not only
t el ephonic access to the court, but, nore
importantly, greater willingness to
transfer venue in contested matters
i nvolving creditors in the southeast,
particularly smaller creditors. Based on
nmy wei ghing of all of the factors, | would
probably keep the cases.

However, there is one factor
that | have not discussed because | do not
viewit as falling within the convenience
of the parties el ement of Section 1412.

It is clear that that statute is phrased

in the disjunctive and that the interests
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of justice prong of it will not always
serve the conveni ence of the parties, as
so found or so stated by Judge Geotz in
Port Jeff Corporation, 118 BR 184 at 192,
Bankruptcy, EDNY, 1990. Frankly, the
interpretation of the phrase "in the
interests of justice" as applied by the
courts is not particularly hel pful here
except that it is applied very broadly as
the Second Circuit said in Exploration
Conpany versus Manville Forest Products
Corp., 894 F.2d 1384-1391, Second Circuit,
1990. The interests of justice conponent
is a broad and flexible standard that nust
be applied on a case-by-case basis and
contenpl ates, anobng ot her things,

consi derations of fairness.

G ven the circunstances here,
first and forenpst, and really solely the
following factor, that DSI was forned
solely to establish venue in New York, |
concl ude that the transfer of venue here
woul d be in the interests of justice under

Section 1412 and therefore will order the
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transfer of the cases to the Mddle
District of Florida.

Al t hough the case law itself is
not particularly on point when it
interprets the interests of justice,
need to say why | believe that is the case
here. | do not believe it is an
unacceptabl e judicial intrusion on the
statute, on Section 1408, to find that the
interests of justice require transfer here
and to close a loophole in the statute
t hat woul d ot herwi se, according to the
statute's plain terns, pernit venue to be
properly established here on the eve of
filing.

| do this, again, not because
venue was established here in bad faith or
wongfully, but sinply because | don't
believe it is just to exploit the | oophole
of the statute to obtain venue here. | do
that mindful of the Second Circuit's
ruling in Capitol Mdtors versus LeBl anc,
which | cited earlier, where the Second

Circuit did not seemto have any problem
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in finding a proper basis for jurisdiction
at, least, in the Second Circuit, although
the corporation that served as the basis
for jurisdiction was incorporated just a
matter of weeks before the filing.

| distinguish that case because
it appears to nme, based on reading the
case, that that corporation, although
recently forned, had a separate and valid
reason for existing. That is, rea
buyers, different owners, if you will,
purchased t he debtor shortly before the
filing. They were located in New York and
they created the corporation in New York
because that is where they were. So |
vi ew that as di stingui shabl e.

| note that Judge Feinberg in
the district court simlarly distinguished
that case in In Re Popell Conpany, Inc.
221 F Supp. 534, SDNY, 1963, which was
later affirmed by the Second Circuit, when
he transferred venue of a case where al
of the actions seenmed to be outside of New

Yor k.
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O course, this raises the
i ssue how close to a Chapter 11 filing is
too close for establishing a basis for
venue. | will not answer that question
except to say under these facts where
there appears to be no econom c substance
to DSI, we are too close.

| should note, since there has
been a lot of |oose talk here as well as
in the press about forum shopping, that ny
deci sion makes a critical distinction
between creating the facts to fit the
statute, which | believe is undeniable
here, as opposed to applying the statute
to fit the facts. Again, in the context
of forum shopping, this is a very big
di stinction.

The forum shopping that is
properly decried in cases |like Eclair
Bakery and Abacus Broadcasting
Cor poration, 154 BR 682, Bankruptcy,
Western District of Texas, 1993, and In Re
Maruki USA, Inc., 97 BR 166, Bankruptcy,

Sout hern District of New York, 1988, al
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i nvol ve efforts by debtors who were
already in trouble in one forumtrying to
evade that forumto get a better result
sonewhere else. In ny mnd, that is

i mproper forum shopping. | do not believe
it is otherwise inmproper to file within a
district that Congress has expressly
created for one. In fact, it may well be
a duty to do so based on one's anal ysis of
all the facts at hand.

On the other hand, | think that
the interests of justice require transfer
of venue where, again, the facts were
created to fit the statute. |In that
sense, you are building the shop that you
choose to act in as opposed to going to
it.

On that sole basis, and none
other, I will grant the notion.

Let me just say again, in
closing, if it isn't clear already, |
believe that it is plain and sinple, the
case here, that there is no evidence of

bad faith and no evidence of the type of
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forum shoppi ng that the cases properly
puni sh, and that this is not a punishnment
of the Debtor. There is no evidence and |
bel i eve there could be no evidence that
the Debtor is trying to obtain any sort of
leg up on any creditor by filing here, and
t hat any suggestions to the contrary,

whet her nmade in the papers or in the
press, are unfounded. |If offered up in a
| aw school course, they would get an F,
and if generally offered up in a
courtroom they would be subject to Rule
11.

On that score, | note that in
its response Buffal o Rock attached remarks
made by the junior senator from Texas
about various bankruptcy cases and what he
viewed as incidents of inproper forum
shopping. | will only coment on the two
that | personally know the facts of, in
whi ch the senator inplied that in Enron
and Worl dCom nmanagers received | enient
treatment and trustees were not appointed

not wi t hst andi ng t he obvi ous evi dence of
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fraud.

Plain and sinple, that is a
lie. Anyone who know those cases woul d
under st and nmanagenent did not evade any
exposure. Managenent was replaced in the
Enron case by Stephen Cooper (let alone to
exam ners) and in the Wrl dCom case not
only by Mchael Capellas, but also by a
court-appointed nonitor, forner chairman
of the SEC, Richard Breeden, who proposed
what has been described as a gold standard
of corporate governance and whi ch Worl dCom
subsequent |y adopt ed.

Consequently, those remarks are
ei ther woefully misguided or slander on
the court, and, nore inportantly, mslead
the public, including enmployees, who |'ve
al ready stated should have a right to the
best information in these cases, not
i nformati on that plays upon their worst
fears.

M. Rubin, you can subnmit an
order directing transfer of venue to the

M ddle District of Florida.
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CERTI FI CATI ON

|, TODD DeSI MONE, a Registered
Pr of essi onal Reporter and a Notary Public,
do hereby certify that the foregoing is a
true and accurate transcription of ny
st enogr aphi ¢ not es.
| further certify that | am not
enpl oyed by nor related to any party to

this action.

TODD DeSlI MONE, RPR
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Motion to Transfer Venue of the Debtors’

Bankruptcy Cases to the United States

Bankruptcy Court for the Middle District

Of Florida, Jacksonville Division or Such
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Appropriate filed by Buffalo Rock Company, 4/12/05
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8 5 Attorneys for Beaver Street Fisheries,
Inc. and Ja-Ru, Inc. (REASON: Ja-Ru, Inc.
omitted from original transcript)

43 15 "behalf of Beaver Street Fisheries and
Ja-Ru, Inc.” (REASON: Ja-Ru, Inc.
omitted from original transcript)

70 18 Change “MR. McFARLIN” to “MR. HELD”
(REASON: wrong attorney identified)

70 21 Change “MR. McFARLIN” to “MR. HELD”
(REASON: wrong attorney identified)

Under penalties of perjury, I declare that I have read the
original transcript of the proceedings described herein and that
it is true and correct, subject to any changes in form or
substance entered here.
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Edwin W. Held, Jr.

BENJAMIN REPORTING (212)374-1138 DOYLE REPORTING (212) 867-8220
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