
 
UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF MISSOURI 
EASTERN DIVISION 

 
In Re:      )  Chapter 11 
      )  Case No. 12-51502-659 
PATRIOT COAL CORPORATION,  )  Jointly Administered 
et al.,      )  Honorable Kathy Surratt-States 
  Debtors.   )   
      )  Hearing Date:  June 18, 2013 
      )  Hearing Time:  10:00 a.m. 
 

REPLY TO DEBTORS’ OBJECTION TO THE MOTION OF MARY BOWLES AND 
CERTAIN OTHER PLAINTIFFS FOR RELIEF FROM THE AUTOMATIC STAY 

 
 COMES NOW Mary Bowles and all of the other plaintiffs (collectively the “Movants”) 

in the consolidated lawsuit styled, Mary Bowles, individually, and as Parent and Guardian of 

D.W.C, a minor, et. al. v. Massey Energy Co., et. al. Civil Action No. 09-C-212 that was filed in 

the Circuit Court of Boone County, West Virginia (the “State Court Action”) and for their Reply 

to Debtors’ Objection to the Motion of Mary Bowles and Certain Other Plaintiffs for Relief from 

the Automatic Stay state to the Court as follows: 

 In their Objection, Debtors indicate that stay relief should not be granted for the reason 

that the Settlement Agreement between the Movants and the Debtors did not include any 

signature of the insurers agreeing to be bound to pay the modest sum of about $37,5001, which is 

the amount in issue, and further for the reason that certain insurers subsequently entered into 

agreements with Debtors, pursuant to which the Debtors released these insurers and agreed to 

indemnify them.2    Consequently, Debtors argue that there is no direct path to the insurers to 

hold them accountable and liable for the modest sums and that the factors to establish whether 

                                                            
1 The Settlement Agreement, on page 9, expressly provides, however, that the “Patriot Defendants, their insurers and 
AKS agree to pay the additional sum of $40,000” with regard to the Medicare payment.   Debtors’ Exhibit A 
2 Movants were unaware of the terms of the various agreements between Debtors and certain insurers prior to filing 
their Motion, notwithstanding that Movants had requested, in advance of filing their pleading, why stay relief should 
not be granted.   Debtors entered into a Settlement Agreement with Movants which provided for the insurers to pay 
the Medicare payments and then subsequently released the some of the same insurers from any duty or obligation to 
provide coverage.   
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there is cause for relief from the stay favor Debtors3.  However, Debtors ignore certain other 

facts that justify stay relief as described herein. 

 Debtors fail to indicate that they initiated legal action in the State Court Action in the 

form of a third party complaint against numerous insurance companies, seeking to compel the 

insurance companies to defend and indemnify the Debtors in the Bowles lawsuit.4   Ironically, 

some or all of the insurers had argued, in part, that there were pollution exclusions in the policies 

that would relieve them from liability.  While Debtors then settled with some insurers by 

releasing them from liability for any additional coverage for the claim in issues and agreeing to 

hold these certain insurers harmless, as reflected in the Exhibits attached to Debtors’ Objection, 

they did not settle with ALL of the insurers. There are still pending actions against various other 

insurance companies5, pursuant to which Debtors have staked out a position arguing that these 

insurers are liable.6  Notwithstanding Debtors’ position, to which they have bound themselves 

and should be estopped to challenge, they argue that the stay should remain in 

effect. Furthermore, it is uncertain whether when all the dust settles, whether the Debtors will 

have received enough funds from all of the insurance companies, sufficient to compensate the 

Movants.    

 Movants, like any other plaintiffs seeking to recover through insurance, should not be 

denied stay relief so as to preclude them from seeking recovery. They should be given every 

                                                            
3 It is interesting that some of the factors addressing what constitutes “cause” deal with costs and expenses.    Given 
the modest amount in controversy and the efforts taken to defeat this stay relief motion, it is ironic that the Debtors 
will end up incurring substantial costs that could be commensurate with the small amount of relief and payment that 
has been requested.  
4 See the Memorandum of certain Debtors in Support of their Motion for Summary Judgment in the State Court 
Action that identifies many of the issues.  Movants’ Exhibit 1.  See also Movants’ Exhibit 2 that contains a list of all 
parties to the litigation, including the numerous insurers.    
5 Debtors’ counsel indicated that these claims are still pending.  Movants, however, do not know the status of these 
proceedings nor whether Debtors have any incentive to seek coverage for the small amount of Movants’ remaining 
claims.  
6 It is not entirely clear how many insurance companies are still potentially liable for coverage.    Some of the 
insurance companies are believed to include, at a minimum, Century Indemnity Company, Pacific Employers 
Insurance Company, Indemnity Insurance Company of North America and Ace American Insurance Company.  
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opportunity to evaluate whether the non-settling insurance companies will be held accountable to 

Debtors to provide insurance coverage.  Likewise, if Movants have a potential cause of action 

against any insurers, irrespective of whether they have settled with the Debtors or not, Movants 

should be given every opportunity to pursue these actions.   The fact that the settling insurers 

may not have signed the Settlement Agreement with the Movants does not necessarily suggest an 

absolute bar to any recovery, as this is something that a West Virginia Court having knowledge 

of state law should adjudicate.  All of this remains to be seen, and Movants should be afforded 

every opportunity to go back to state court, where the court there has retained jurisdiction with 

regard to insurance coverage and perhaps other issues, to seek redress.   If for some reason that 

there is no insurance coverage, then Movants would be relegated to a general unsecured claim 

for the modest sum in issue.  But, if there is coverage, whether as a result of the non-settling 

insurers being compelled to indemnify the Debtors, or whether as a possible direct claim against 

the settling insurers or whether for any other reason, Movants should have their day in court.       

 ACCORDINGLY, Movants state that there is ample cause for granting stay relief and 

denying the Debtors’ Objections.    

     SUMMERS COMPTON WELLS PC 
 
 

Date: June 13, 2013                By:/s/ David A. Sosne    
     David A. Sosne, Esq. #28365MO 
     8909 Ladue Road 
     St. Louis, Missouri 63124 
     Phone:  314-991-4999 
     Fax: 314-991-2413 
     Email: dasattymo@summerscomptonwells.com 
               
         Attorneys for Movants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing was served via electronic filing in the 
CM/ECF system of the United States Bankruptcy Court for the Eastern District of Missouri to 
the parties requesting service by electronic filing.  I hereby also certify that a copy of the 
foregoing was served via United States Mail, first class postage prepaid, on the date of the 
electronic filing of this document to those individuals and entities not requesting service by 
electronic filing.  The individuals and entities being served electronically or by mail are: 
 
Curtis Mallet Prevost Colt & Mosle LLC 
Steven J. Reisman** 
Michael A. Cohen** 
 

Davis Polk & Wardwell LLP 
Brian M. Resnick  
Marshall S. Huebner 
Patriot.Routing@DPW.com 
 

GCG, Inc. 
Attn: Elizabeth Vrato 
Elizabeth.vrato@gcginc.com 
 

Kramer Levin Naftalis & Frankel LLP 
Adam C. Rogoff, Thomas Moers Mayer 
P. Bradley O’Neill, Robert T. Schmidt 
tmayer@kramerlevin.com 
arogoff@kramerlevin.com 
gplotko@kramerlevin.com 
boneill@kramerlevin.com 
 

Weil Gotshal & Manges LLP 
Joseph H. Smolinsky 
Marcia Goldstein 
josephsmolinksi@weil.com 
marcia.goldstein@weil.com 
andrea.saavedra@weil.com 
erica.coleman@weil.com 
 
 

Willkie Farr & Gallagher LLP 
Ana M. Alphonso** 
Penelope J. Jensen ** 
Morgot B. Schonholtz 
mschonholtz@willkie.com 
jgoldfarb@willkie.com 
 
 

Bryan Cave LLP 
Lloyd A. Palans ** 
Brian C. Walsh ** 
Laura Uberti Hughes ** 
 

Carmody MacDonald 
Angela Schisler ** 
Gregory Willard ** 
John D. Mcannar 
JDM@carmodymacdonald.com 
 

Office of the United States Trustee 
Leonora S. Long ** 
Paul A. Randolph ** 

 

 

June 13, 2013      /s/ Christina Hauck 
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