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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

Inre:
Chapter 11

Case No. 12-51502-659
(Jointly Administered)

PATRIOT COAL CORPORATION, et al.,

Debtors. Objection Deadline:

July16, 2013

July 23, 2013 at 10:00 a.m.

Hearing Location
Courtroom 7 North

N N N N N N N N N N N N N

UNITED STATES TRUSTEE’S OBJECTION TO THE MOTION OF THE DEBTORS
FOR AN ORDER AUTHORIZING AND APPROVING THE PAYMENT OF FEES AND
REIMBURSEMENT OF EXPENSES OF POTENTIAL RIGHTS OFFERING
BACKSTOP PARTIES

Comes Now the United States Trustee for the Eastern District of Missouri (the "U.S.
Trustee"), by attorney Leonora Long, and objects to the Motion of the Debtors for an Order
Authoring and Approving the Payment of Fees and Reimbursement of Expenses of Potential
Rights Offering Backstop Parties and avers as follows:

1. This Court has jurisdiction to hear this Objection.

2. Pursuant to 28 U.S.C. 8 586, the United States Trustee is charged with overseeing
the administration of cases filed in this judicial district. This duty is part of the United States
Trustee’s overarching responsibility to enforce the bankruptcy laws as written by Congress and
interpreted by the Courts. See United States Trustee v. Columbia Gas Sys., Inc. (In re Columbia
Gas Sys., Inc.), 33 F.3d 294, 295-296 (3d Cir. 1994) (noting that the U.S. Trustee has “public
interest standing” under 11 U.S.C. Section 307, which goes beyond mere pecuniary interest);
Morgenstern v. Revco D.S., Inc. (In re Revco D.S., Inc.), 898 F.2d 498,500 (6™ Cir. 1990)
(describing the United States Trustee as a “watchdog”).

! “The United States Trustee for Region 13, Nancy J. Gargula, has voluntarily recused herself from further participation in this matter out of an
abundance of caution. Prior to the transfer of the case to the Eastern District of Missouri, the debtors retained Ernst & Young to perform
services relating to the debtors’ bankruptcy case. The United States Trustee’s spouse is employed by Ernst & Young on matters unrelated to the
debtors and unrelated to any work being conducted for the debtors. The matter is proceeding under the direction of Paul Randolph, Assistant
United States Trustee for the Region 13 St. Louis Office of U.S. Trustee.”
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3. In furtherance of the United States Trustee case supervisory responsibilities, as
well as pursuant to 11 U.S.C. § 307, the United States Trustee has standing to raise and be heard
on this Objection.

4. The Debtors filed these jointly administered cases in the Southern District of New
York on July 9, 2012. On December 19, 2012, the cases were transferred to the Bankruptcy
Court for the Eastern District of Missouri. No plan of reorganization has been filed in the case
and all debtors remain as debtors in possession of their property.

5. In June 2013, the Debtors filed a Joint Motion for An Order Authorizing and
Approving the Payment of Fees and Reimbursement of Expenses of Potential Rights Offering
Backstop Parties (hereinafter referred to as “the Motion”) under 11 U.S.C. 8363(b)(1). This
section of the Bankruptcy Code allows a Chapter 11 debtor in possession of its property to “use,
sell, or lease, other than in the ordinary course of business, property of the estate” after a notice
and hearing. 11 U.S.C. 8363(b) (1).

6. In the Motion, Debtors request authority to pay the legal fees and expenses of
Knighthead Capital Management, LLC (“Knighthead”) and Aurelius Capital Management, LP
(“Aurelius”), which are negotiating a potential investment in the debtors under a plan of
reorganization. Knighthead and Aurelius are creditors of the debtors and have averred to this
Court that they hold a significant portion of the debtors’ 8.25% Senior Notes due in 2018.

7. The Motion seeks to pay the unlimited legal fees of these potential sources of
emergence funding before those potential sources commit to anything.

8. The Motion, if granted, would require the debtors to pay the unlimited legal fees
of Knighthead and Aurelius though they are able to abandon negotiations at any time.

0. Although the debtors provide a string of cases and docket numbers for cases to
support the conclusion in the Motion that it is common practice to pay the fees of backstop
parties, it does not seem reasonable to do so before they actually backstop a deal or transaction.
Indeed, all the cases appear to be ones where the deals were consummated.

10.  The Third Circuit case of In re O’Brien Environmental Energy, Inc.,181 F.3d 527
(3d Cir. 1999) provides an analysis of circumstances within which fees and expenses relating to a
significant deal in a case are appropriate. The Court concluded there was no justification for
treating the request for a break-up fees differently from any other request for administrative
expenses. The “allowability of the ...fees...depends upon the requesting party’s ability to show
that the fees were actually necessary to preserve the value of the estate”. In re O’Brien, at 535.
In the matter now before this Court, the record is clear that Knighthead and Aurelius are
significant creditors in these cases. It is not clear that in addition to the strong financial
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incentives of their role as a creditors, additional fees must be paid to motivate them to negotiate
this matter.

11. Debtors are at a challenging time, financially. Adding the burden of paying
unlimited legal fees for creditors without establishing the reasonableness and necessity for such
fees or requiring a commitment to the deal is improper. This Court should draw from the
analysis made by the Chief Judge James J. Barta of this Court in analyzing break-up fees in
bankruptcy. As Judge Barta wrote in In re President Casinos, Inc., 314 B.R. 786 (Bankr. E.D.
MO 2004): “While not disregarding the importance of debtor’s business judgment, the applicable
law in this Circuit requires that the determination of whether break-up fees or expenses are
allowable as administrative expense in a bankruptcy case will be made in reference to general
administrative expense jurisprudence”. President Casino, Inc. at 789 (citing Tama Beef Packing,
Inc. (AgriProcessors, Inc. v. lowa Quality Beef Supply Network, L.L.C.) 290 B.R.90, 96 (8"
Cir.B.A.P. 2003.))

12.  General administrative expense jurisprudence requires more careful attention be
given to this request to pay an extraordinary expense. The U.S. Trustee asserts that no fees or
expenses should be allowed to be paid unless a deal is made between the parties. If this Court
allows the fees be paid after a deal is set, then a cap on the amount of fees or a budget of the
amount of fees to be allowed each month would provide a solid financial basis for these debtors
to anticipate the expense. Without these limits, the debtors are subject to the unchecked,
unlimited amounts billed by counsel over which the debtor has no control.

13. In addition to a cap or a budget, the Court should not consider approval of the
payment of fees and expenses until after a plan of reorganization is approved by the Court and
after this Court determines the fees and expenses of Knighthead and Aurelius’ counsel are in fact
reasonable and actual and necessary costs of preserving this estate.

14. Prudence also requires a process for the disclosure, review and Court approval of
these expenses. Such a review process is an important aspect of protecting the estate from
unnecessary, unreasonable charges.

WHEREFORE, based upon the foregoing, the United States Trustee requests this Court
deny the Motion without prejudice until such time as an agreement is reached requiring
Knighthead and Aurelius to commit to a deal with the debtors. Even after a deal is agreed to, the
Motion should only be allowed of fees and expenses are capped or subject to a budget and the
process provides for disclosure of the amounts and a review process and Court approval.
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ST. LOUIS OFFICE OF U.S. TRUSTEE, REGION 13
PAUL A. RANDOLPH, ASSISTANT U.S. TRUSTEE

By /s/ Leonora Long

Leonora Long, Trial Attorney

Missouri Bar #31655, Federal ID #31655MO
Office of United States Trustee

111 S. 10th Street, Room 6353

St. Louis, MO 63102

Phone (314) 539-2980, Fax (314) 539-2990
leonora.long@usdoj.gov

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing was

electronically mailed by the U. S. Bankruptcy Court, Eastern District of Missouri to those names

listed below and / or by first class mail postage prepaid this 15" day of July, 2013, to the

following:

Amelia Temple Redwood Starr
Davis Polk & Wardwell LLP

450 Lexington Avenue

New York, NY 10017

(212) 450-4000

Email: amelia.starr@davispolk.com

Brian M. Resnick

Davis Polk & Wardwell LLP

450 Lexington Avenue

New York, NY 10017

212-450-4000

Fax : 212-607-7983

Email: brian.resnick@davispolk.com

Brian C. Walsh

Bryan Cave LLP

211 N. Broadway, Suite 3600

St. Louis, MO 63102

(314) 259-2000

Email: brian.walsh@bryancave.com

Damian Schaible

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
212-450-4580

Fax : 212-450-3580

Darren S. Klein

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017

(212) 450-4000

Fax : 212-450-3725

Email: darren.klein@davispolk.com

Elliot Moskowitz

Davis Polk & Wardwell LLP

450 Lexington Avenue

New York, NY 10017

(212) 450-4000

Email: elliot.moskowitz@davispolk.com

Jonathan D Martin
Davis Polk & Wardwell LLP
450 Lexington Avenue
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New York, NY 10017
212-450-4000

Email: jonathan.martin@davispolk.com

Lara Samet

Davis Polk & Wardwell LLP

450 Lexington Avenue

New York, NY 10017
212-450-4000

Fax : 212-607-7983

Email: lara.samet@davispolk.com

Laura Uberti Hughes

Bryan Cave LLP

One Metropolitan Square

211 N. Broadway, Suite 3600

St. Louis, MO 63102

314-259-2000

Fax : 314-552-8801

Email: laura.hughes@bryancave.com

Lloyd A. Palans

Bryan Cave

One Metropolitan Sq.

211 N. Broadway, Ste. 3600

St. Louis, MO 63102-2750
(314) 259-2000

Email: Ipalans@bryancave.com

Marshall Huebner

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
212-450-4099

Michael J. Russano

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
212-450-4000

Fax : 212-607-7983

Email: michael.russano@davispolk.com

Michelle M. McGreal
Davis Polk & Wardwell LLP
450 Lexington Avenue
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New York, NY 10017
202-450-4000
Email: michelle.mcgreal@davispolk.com

Robert G. McLusky
Jackson Kelly PLLC

500 Lee St. E., Suite 1600
Charleston, WV 25301-3202
304-340-1381

Fax : 304-539-1272

Steven C. Krause

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
212-450-4493

Fax : 212-701-5493

Steven J. Reisman

Curtis, Mallet-Prevost, Colt & Mosle LLP
101 Park Avenue

New York, NY 10178-0061
212-696-6000

Fax : 212-697-1559

Timothy E. Graulich

Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
212-450-3639

Adam C Rogoff

KRAMER LEVIN NAFTALIS &
FRANKEL LLP

1177 Avenue of the Americas
New York,, NY 10036

(212) 715-9100

Angela L Schisler

Carmody MacDonald P.C.

120 S. Central Ave., Suite 1800

St. Louis, MO 63105

314-854-8600

Email: als@carmodymacdonald.com

Anupama Yerramalli
Kramer Levin Naftalis & Frankel LLP
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1177 Avenue of the Americas Carmody MacDonald P.C.
New York, NY 10036 120 South Central
212-715-9402 Suite 1800

St. Louis, MO 63105-1705
Gregory Plotko (314) 854-8794
Kramer Levin Naftalis & Frankel LLP Fax : 314-854-8660
1177 Avenue of the Americas Email: gdw@carmodymacdonald.com
New York, NY 10036
212-715-9149
Gregory D. Willard
John D. McAnnar Thomas Moers Mayer
Carmody MacDonald P.C. Kramer Levin Naftalis & Frankel LLP
120 South Central Avenue, Suite 1800 1177 Avenue of the Americas
St. Louis, MO 63105 New York, NY 10036
(314) 854-8662 212-715-9169
Fax : (314) 854-8660
Email: jdm@carmodymacdonald.com Michael D. Warner

900 Third Avenue, 16th Floor
Paul Bradley O'Neill New York, NY 10022
Kramer, Levin, Naftalis & Frankel LLP 212-752-8000
1177 Avenue of the Americas
New York, NY 10036 Stephen K. Shuman
(212) 715-7583 Reeder & Shuman
Email: boneill@kramerlevin.com P. O. Box 342

256 High Street
Stuart Komrower Morgantown, WV 26507-0842
Cole Schotz Meisel Forman & Leonard PA 304-292-8488
460 Park Avenue
8th Floor

New York, NY (201) 752-8000

/s/ Sandra L. Herling
Sandra L. Herling, Paralegal Specialist




