
 
 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

In re: 

PATRIOT COAL CORPORATION, et al.,  

Debtors.1 

Chapter 11 
Case No. 12-51502-659 
(Jointly Administered) 
 

 
NOTICE OF FILING OF PLAN SUPPLEMENTS 

 
 PLEASE TAKE NOTICE that on December 5, 2013, Patriot Coal Corporation 

and those of its subsidiaries that are debtors and debtors in possession in these 

proceedings (collectively, the “Debtors”), in accordance with and pursuant to the 

Debtors’ Third Amended Joint Plan of Reorganization Under Chapter 11 of the 

Bankruptcy Code (the “Plan”),2 caused to be filed with the United States Bankruptcy 

Court for the Eastern District of Missouri initial draft versions of:  

(i) a Plan Supplement discussing the composition of the Board of Directors of 
Reorganized Patriot Coal (attached hereto as Exhibit 1); 

(ii) a form of the New Certificate of Incorporation of Reorganized Patriot Coal 
(attached hereto as Exhibit 2); 

(iii) a form of the New Bylaws of Reorganized Patriot Coal (attached hereto as 
Exhibit 3); 

(iv) a form of the Rights Offering Notes Indenture (attached hereto as Exhibit 4); 

                                                 
1 The Debtors are the entities listed on Schedule 1 attached hereto.  The employer tax 

identification numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11 
petitions. 

2 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to it in 
the Plan. 
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(v) a form of the Rights Offering Warrant Agreement (attached hereto as 
Exhibit 5); 

(vi) a form of the New Stockholders Agreement (attached hereto as Exhibit 6); 

(vii) a form of the Registration Rights Agreement (attached hereto as Exhibit 7); 

(viii) a Plan Supplement discussing the material terms of the Exit Financing 
Facilities (attached hereto as Exhibit 8); and 

(ix) a Plan Supplement discussing the Restructuring Transactions contemplated on 
the Effective Date (attached hereto as Exhibit 9). 

 

 PLEASE TAKE FURTHER NOTICE that, the Debtors reserve the right to alter, 

amend, modify, or supplement any document in the Plan Supplement as provided by the 

Plan; provided that if any document in the Plan Supplement is altered, amended, 

modified, or supplemented in any material respect, the Debtors will file a blackline of 

such document with the Bankruptcy Court. 
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Dated: December 5, 2013  
 New York, New York  

  Respectfully submitted, 

DAVIS POLK & WARDWELL LLP 

/s/ Michelle M. McGreal 
Marshall S. Huebner  
Brian M. Resnick 
Michelle M. McGreal 
450 Lexington Avenue 
New York, New York 10017 
Telephone: (212) 450-4000 
Facsimile: (212) 607-7983 

Counsel to the Debtors 
and Debtors in Possession 

-and- 

BRYAN CAVE LLP 
  Lloyd A. Palans, #22650MO 

Brian C. Walsh, #58091MO 
Laura Uberti Hughes, #60732MO 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri 63102 
Telephone: (314) 259-2000 
Facsimile: (314) 259-2020 
 

  Local Counsel to the Debtors 
and Debtors in Possession 
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SCHEDULE 1 
(Debtor Entities) 

1.  Affinity Mining Company 52.  KE Ventures LLC 
2.  Apogee Coal Company, LLC 53.  Little Creek LLC 
3.  Appalachia Mine Services, LLC 54.  Logan Fork Coal Company 
4.  Beaver Dam Coal Company, LLC 55.  Magnum Coal Company LLC 
5.  Big Eagle, LLC 56.  Magnum Coal Sales LLC 
6.  Big Eagle Rail, LLC 57.  Martinka Coal Company, LLC 
7.  Black Stallion Coal Company, LLC 58.  Midland Trail Energy LLC 
8.  Black Walnut Coal Company 59.  Midwest Coal Resources II, LLC 
9.  Bluegrass Mine Services, LLC 60.  Mountain View Coal Company, LLC 
10.  Brody Mining, LLC 61.  New Trout Coal Holdings II, LLC 
11.  Brook Trout Coal, LLC 62.  Newtown Energy, Inc. 
12.  Catenary Coal Company, LLC 63.  North Page Coal Corp. 
13.  Central States Coal Reserves of Kentucky, LLC 64.  Ohio County Coal Company, LLC 
14.  Charles Coal Company, LLC 65.  Panther LLC 
15.  Cleaton Coal Company 66.  Patriot Beaver Dam Holdings, LLC 
16.  Coal Clean LLC 67.  Patriot Coal Company, L.P. 
17.  Coal Properties, LLC 68.  Patriot Coal Corporation 
18.  Coal Reserve Holding Limited Liability Company No. 2 69.  Patriot Coal Sales LLC 
19.  Colony Bay Coal Company 70.  Patriot Coal Services LLC 
20.  Cook Mountain Coal Company, LLC 71.  Patriot Leasing Company LLC 
21.  Corydon Resources LLC 72.  Patriot Midwest Holdings, LLC 
22.  Coventry Mining Services, LLC 73.  Patriot Reserve Holdings, LLC 
23.  Coyote Coal Company LLC 74.  Patriot Trading LLC 
24.  Cub Branch Coal Company LLC 75.  Patriot Ventures LLC 
25.  Dakota LLC 76.  PCX Enterprises, Inc. 
26.  Day LLC 77.  Pine Ridge Coal Company, LLC 
27.  Dixon Mining Company, LLC 78.  Pond Creek Land Resources, LLC 
28.  Dodge Hill Holding JV, LLC 79.  Pond Fork Processing LLC 
29.  Dodge Hill Mining Company, LLC 80.  Remington Holdings LLC 
30.  Dodge Hill of Kentucky, LLC 81.  Remington II LLC 
31.  EACC Camps, Inc. 82.  Remington LLC 
32.  Eastern Associated Coal, LLC 83.  Rivers Edge Mining, Inc. 
33.  Eastern Coal Company, LLC 84.  Robin Land Company, LLC 
34.  Eastern Royalty, LLC 85.  Sentry Mining, LLC 
35.  Emerald Processing, L.L.C. 86.  Snowberry Land Company 
36.  Gateway Eagle Coal Company, LLC 87.  Speed Mining LLC 
37.  Grand Eagle Mining, LLC 88.  Sterling Smokeless Coal Company, LLC 
38.  Heritage Coal Company LLC 89.  TC Sales Company, LLC 
39.  Highland Mining Company, LLC 90.  The Presidents Energy Company LLC 
40.  Hillside Mining Company 91.  Thunderhill Coal LLC 
41.  Hobet Mining, LLC 92.  Trout Coal Holdings, LLC 
42.  Indian Hill Company LLC 93.  Union County Coal Co., LLC 
43.  Infinity Coal Sales, LLC 94.  Viper LLC 
44.  Interior Holdings, LLC 95.  Weatherby Processing LLC 
45.  IO Coal LLC 96.  Wildcat Energy LLC 
46.  Jarrell’s Branch Coal Company 97.  Wildcat, LLC 
47.  Jupiter Holdings LLC 98.  Will Scarlet Properties LLC 
48.  Kanawha Eagle Coal, LLC 99.  Winchester LLC 
49.  Kanawha River Ventures I, LLC 100.  Winifrede Dock Limited Liability Company 
50.  Kanawha River Ventures II, LLC 101.  Yankeetown Dock, LLC 
51.  Kanawha River Ventures III, LLC   
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Composition of New Board of Reorganized Patriot Coal 

 Pursuant to Section 10.3(b) of the Debtors’ Joint Plan of Reorganization Pursuant to 
Chapter 11 of the United States Bankruptcy Code, dated November 4, 2013 [ECF No. 4927] (the 
“Plan”)1 and section 1129(a)(5) of the Bankruptcy Code, this Plan Supplement sets forth the 
anticipated composition of the New Board as of the Effective Date.2  Director compensation will 
be determined subsequent to the Effective Date. 
 
 
1. Timothy J. Bernlohr 
 
Mr. Bernlohr founded TJB Management Consulting in 2005.  Mr. Bernlohr is the former 
President and Chief Executive Officer of RBX Industries, Inc.  Prior to joining RBX in 1997, 
Mr. Bernlohr spent 16 years in the International and Industry Products division of Armstrong 
World Industries, where he served in a variety of management positions.  Mr. Bernlohr currently 
serves as Lead Director of Chemtura Corporation (since 2010), as a director and as a member of 
the audit and nominating and governance committees of Atlas Air Worldwide Holdings, Inc. 
(since 2006), as a director and member of the compensation, nominating and governance 
committees of Rock Tenn Corporation (since 2011), and as a director and chairman of the 
compensation committee of Cash Store Financial Services Inc. (since 2013), all publicly held 
companies.  Mr. Bernlohr is also chairman of Champion Home Builders, Inc., and of The 
Manischewitz Company and is Lead Director of Contech Engineered Solutions, LLC.  Within 
the last five years, Mr. Bernlohr was a director of Aventine Renewable Energy Holdings Inc., 
WCI Steel, Inc., Smurfit Stone Container Corporation, and Ambassadors International Inc., all 
publicly held companies.  Mr. Bernlohr is a graduate of Pennsylvania State University. 
 
2. Charles H. Cremens 
 
Mr. Cremens has thirty years’ experience restructuring public and private companies.  He was 
CEO of Spirit Finance Corporation, CEO of Conseco Finance Corporation, and President of 
WMF Group, Ltd. during their restructurings.  Prior to those assignments, he was Chief 
Investment Officer of Beacon Properties Corporation, President of Real Estate Investments at 
Aetna Life & Casualty Company, and held various executive management positions at Bank of 
Boston.  He presently is a director of Capmark Financial Group Inc., Tactical Holdings and 
Specialty Brands Holdings.  Within the last five years, he has served as a director for Conexant 
Systems, Inc. Kerzner International, Intrawest Holdings, and General Growth Properties.  Mr. 
Cremens is a graduate of Williams College. 

 

                                                 
1 Capitalized terms used but not defined herein have the meanings given to such terms in the Plan. 

2 Subject to the Restructuring Transactions and the New Board, the directors of the Subsidiary Debtors 
immediately prior to the Effective Date will continue to serve in their current capacities after the Effective Date.  
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3. Eugene I. Davis 
 

Mr. Davis is Chairman and Chief Executive Officer of PIRINATE Consulting Group, LLC, a 
privately held consulting firm that he founded in 1997.  Mr. Davis is also the Chairman of the 
Board of Directors of Atlas Air Worldwide Holdings, Inc. and has been a member of its Audit 
Committee and Compensation Committee since July 2004 and of its Nominating and 
Governance Committee since March 2006.  Previously, Mr. Davis served as President, Vice 
Chairman and Director of Emerson Radio Corporation and Chief Executive Officer and Vice 
Chairman of Sport Supply Group, Inc.  He began his career as an attorney and international 
negotiator with Exxon Corporation and Standard Oil Company (Indiana) and as a partner in two 
Texas-based law firms, where he specialized in corporate/securities law, international 
transactions and restructuring advisory.  Mr. Davis is currently the Chairman of Cash Store 
Financial Services Inc., and is also a director of the following four public companies: Global 
Power Equipment Group Inc., Spectrum Brands, Inc., WMI Holdings Corporation, and 
U.S. Concrete, Inc.  He is also a director of ALST Casino Holdco, LLC, Trump Entertainment 
Resorts, Inc. and Lumenis Ltd., whose common stock is registered under the Securities 
Exchange Act of 1934 but does not publicly trade. During the past five years, Mr. Davis has also 
been a director of Ambassadors International, Inc., American Commercial Lines Inc., Delta Air 
Lines, Dex One Corporation, Foamex International Inc., Footstar, Inc., Granite Broadcasting 
Corporation, GSI Group, Inc., Ion Media Networks, Inc., Knology, Inc., Media General, Inc., 
Mosaid Technologies, Inc., Ogelbay Norton Company, Orchid Cellmark, Inc., PRG-Schultz 
International Inc., Roomstore, Inc., Rural/Metro Corporation, SeraCare Life Sciences, Inc., 
Silicon Graphics International, Smurfit-Stone Container Corporation, Solutia Inc., Spansion, 
Inc., Tipperary Corporation, Viskase, Inc. (not a public corporation since 2008) and YRC 
Worldwide, Inc.  Mr. Davis holds a bachelor’s degree from Columbia College, a master of 
international affairs degree (MIA) in international law and organization from the School of 
International Affairs of Columbia University, and a Juris Doctorate from Columbia University 
School of Law. 
 
4. Bennett K. Hatfield 

 
Mr. Hatfield was named President of Patriot in May 2012 and has served as Chief Executive 
Officer and Director since October 2012.  He joined Patriot as Chief Operating Officer in 
September 2011.  Prior to joining Patriot, Mr. Hatfield served as President, Chief Executive 
Officer and Director of International Coal Group, Inc., from March 2005 until the company was 
sold in June 2011.  Mr. Hatfield previously served as President, Eastern Operations of Arch 
Coal, Inc., from March 2003 until March 2005, and Executive Vice President and Chief 
Commercial Officer of Coastal Coal Company from December 2001 through February 2003.  
Mr. Hatfield joined Massey Energy Company in 1979, where he served in a number of 
management roles, most recently as Executive Vice President and Chief Operating Officer from 
June 1998 through December 2001.  Mr. Hatfield is a board member of the West Virginia Coal 
Association and of the National Mining Association.  Mr. Hatfield is a Licensed Professional 
Engineer with a Bachelor of Science degree in Mining Engineering from Virginia Tech. 
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5. Daniel D. Smith 
 

Mr. Smith served as the Senior Vice President of Energy & Properties at Norfolk Southern 
Corporation from December 1, 2003 until his retirement on July 1, 2013, and was responsible for 
coal marketing, real estate and Pocahontas Land Corporation.  He served as President of NS 
Development from 2001 to 2003, and President of Norfolk Southern’s Pocahontas Land 
subsidiary from 1995 until his retirement.  Mr. Smith has served as an Independent Director of 
Corsa Coal Corporation since July 31, 2013.  Mr. Smith has served on several professional 
boards, including the American Coal Council, National Coal Council, Virginia Center for Coal 
and Energy Research, West Virginia Coal Association, and Virginia Coalfield Economic 
Development Authority.  He is a Licensed Professional Engineer in multiple jurisdictions.  Mr. 
Smith holds a Bachelor of Science Degree in Industrial Engineering and Operations Research 
from Virginia Tech. 
 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 8 of 293



 
 

Exhibit 2

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 9 of 293



 
  

SECOND AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 
OF 

PATRIOT COAL CORPORATION 

PATRIOT COAL CORPORATION (the “Corporation”), a corporation organized and 
existing under the laws of the State of Delaware, DOES HEREBY CERTIFY: 

1.  The name of the corporation is Patriot Coal Corporation.  The date of the filing of its 
original Certificate of Incorporation with the Secretary of State of the State of Delaware was 
September 25, 2006 under the name of Eastern Coal Holding Company, Inc.; the date of the 
filing of its Certificate of Amendment with the Secretary of State of the State of Delaware, 
changing the Corporation’s name to Patriot Coal Corporation, was May 10, 2007; and the date of 
the filing of its first Amended and Restated Certificate of Incorporation with the Secretary of 
State of the State of Delaware was October 19, 2007. 

2. A petition for reorganization under Chapter 11 of 11 U.S.C. §§ 101 et seq. (the 
“Bankruptcy Code”) for the Corporation having been filed on July 9, 2012 in the United States 
Bankruptcy Court for the Southern District of New York, In re: Patriot Coal Corporation, et al., 
Case No. 12-51502-659, and under the Debtors’ [Third Amended] Joint Plan of Reorganization 
dated [November 4,] 2013, as the same may be amended or modified, from time to time (the 
“Plan”), and inter alia, Sections 1123 and 1129 of the Bankruptcy Code, 11 U.S.C. §§ 1123 and 
1129, pursuant to the order of the United States Bankruptcy Court for the Eastern District of 
Missouri dated [●], 2013, the text of the Corporation’s Certificate of Incorporation, as amended, 
is amended and restated to read as set forth in EXHIBIT A (the “Amended and Restated 
Certificate of Incorporation”) attached hereto.   

3. This Amended and Restated Certificate of Incorporation has been duly adopted in 
accordance with Sections 245 and 303 of the General Corporation Law of the State of Delaware.   

4.  This Amended and Restated Certificate of Incorporation will become effective at 
[●]:00 a.m., Eastern Time, on [●], 2013.
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EXHIBIT A 

FIRST:  The name of the corporation is Patriot Coal Corporation. 

SECOND:  The registered office and registered agent of the Corporation in the State of 
Delaware is The Corporation Trust Company, 1209 Orange Street, Wilmington, New Castle 
County, Delaware 19801. 

THIRD:  The purposes of the Corporation are to engage in any lawful act or activity for 
which corporations may be organized under the General Corporation Law of the State of 
Delaware. 

FOURTH:  (1) The total number of shares of all classes of stock that the Corporation 
shall have the authority to issue is [●] shares, consisting of (i) [●] shares of Class A Common 
Stock, par value $0.00001 per share (the “Class A Common Stock”) and (ii) [●] shares of Class 
B Common Stock, par value $0.00001 per share  (the “Class B Common Stock” and together 
with the Class A Common Stock, the “Common Stock”).  The number of authorized shares of 
any of the Common Stock may be increased or decreased (but not below (y) the number of 
shares thereof then outstanding, plus (z) the number of shares of Common Stock issuable upon 
the exercise of outstanding options, warrants, exchange rights, conversion rights or similar rights 
for Common Stock) by the affirmative vote of the holders of a majority in voting power of the 
stock of the Corporation entitled to vote thereon irrespective of the provisions of 
Section 242(b)(2) of the General Corporation Law of the State of Delaware (or any successor 
provision thereto), and no vote of the holders of any of the Common Stock voting separately as a 
class shall be required therefor.   

(2)  Holders of Class A Common Stock or Class B Common Stock, as the case may be, 
shall be entitled to vote as a separate class on any amendment or modification of any rights or 
privileges (by merger, reclassification or otherwise) of the Class A Common Stock or Class B 
Common Stock, as the case may be, that does not equally affect the Class B Common Stock or 
Class A Common Stock, as the case may be. 

(3)  (a) Each holder of Class A Common Stock, as such, shall be entitled to one (1) vote 
for each share of Class A Common Stock held of record by such holder on all matters on which 
stockholders generally are entitled to vote, and each holder of Class B Common Stock, as such, 
shall be entitled to one hundred (100) votes for each share of Class B Common Stock held of 
record by such holder on all matters on which stockholders generally are entitled to vote. 

(b)  Subject to applicable law, dividends may be declared and paid on the Common 
Stock at such times and in such amounts as the board of directors of the Corporation (the “Board 
of Directors”) in its discretion shall determine. 

(c)  Upon the dissolution, liquidation or winding up of the Corporation, the holders 
of the Common Stock, as such, shall be entitled to receive, after payment or provision for 
payment of the debts and other liabilities of the Corporation, the remaining assets and funds of 
the Corporation available for distribution to its stockholders ratably in proportion to the number 
of shares held by them. 
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(d)  Except in relation to voting and conversion as set forth in this Article FOURTH, 
the rights of holders of Class A Common Stock and the rights of holders of Class B Common 
Stock shall be identical in all respects, including, without limitation, with respect to dividends 
and rights with respect to any Distribution; provided, however, that in the event a Distribution is 
paid in the form of Class A Common Stock or Class B Common Stock (or such Common Stock 
Equivalents), then holders of Class A Common Stock shall receive Class A Common Stock (or 
such Common Stock Equivalents, as the case may be) and holders of Class B Common Stock 
shall receive Class B Common Stock (or such Common Stock Equivalents, as the case may be). 

(e)  If the Corporation in any manner subdivides or combines the outstanding shares 
of Class A Common Stock or Class B Common Stock, the outstanding shares of the other such 
class will be subdivided or combined in the same proportion and manner. 

(f)  Each one (1) share of Class B Common Stock shall automatically, without any 
further action, convert into one (1) fully paid and non-assessable share of Class A Common 
Stock (i) upon the Transfer of such share from the Qualified Voting Trust to a Person that is not 
a Qualified Voting Trust, (ii) upon the consummation of an IPO, (iii) immediately prior to any 
consolidation, merger, combination, recapitalization, reorganization, reclassification or other 
event as a result of which the shares of Class A Common Stock are exchanged for or converted 
into other stock or securities, cash and/or any other property, and the holders of Class A 
Common Stock and Class B Common Stock shall as a result of such conversion receive the same 
kind and amount of stock, security, cash and/or other property distributed in such transaction, or 
(iv) if Warrants representing [two-third or more] of the total number of shares of Class A 
Common Stock underlying the Warrants have been exercised in accordance with their terms.  
The Corporation may, from time to time, establish such policies and procedures relating to the 
conversion of the Class B Common Stock to Class A Common Stock and the general 
administration of this dual class stock structure, solely in accordance with the provisions of this 
Amended and Restated Certificate of Incorporation, and may from time to time request that 
holders of shares of Class B Common Stock furnish such certifications, affidavits or other proof 
to the Corporation as it deems necessary to verify the ownership of Class B Common Stock and 
to confirm that a conversion to Class A Common Stock has not occurred. A determination by the 
Secretary of the Corporation that a Transfer results in a conversion to Class A Common Stock 
shall be conclusive and binding. Upon conversion of Class B Common Stock to Class A 
Common Stock, such converted shares of Class B Common Stock shall be deemed to be no 
longer outstanding and shall resume the status of authorized and unissued shares in accordance 
with Section 243(b) of the General Corporation Law of the State of Delaware. 

(g)  [At any time on or after the earlier of (i) the dissolution, liquidation or winding 
up of the Qualified Voting Trust, including, but not limited to, any termination thereof pursuant 
to Section 3.1(c) of the Voting Trust Agreement, or (ii) [●], 2018, a majority of the disinterested 
members of the Board of Directors shall have the right, subject to, to cause each share of Class B 
Common Stock held by any holder to automatically convert into one (1) fully paid and non-
assessable share of Class A Common Stock.]   

(h)  The Corporation shall at all times reserve and keep available out of its 
authorized but unissued shares of Class A Common Stock, solely for the purpose of effecting the 
conversion of the shares of Class B Common Stock, such number of its shares of Class A 
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Common Stock as shall from time to time be sufficient to effect the conversion of all outstanding 
shares of Class B Common Stock into shares of Class A Common Stock. 

(4)  Notwithstanding any other provision contained herein to the contrary, no Transfer of 
Common Stock or Common Stock Equivalents to a Third Party shall be permitted, and any such 
Transfer shall be null and void ab initio, if, after giving effect to such Transfer, the Corporation 
would be required to become a reporting company under the Securities Exchange Act of 1934, 
as amended (the “Exchange Act”); provided, however, that such restriction shall no longer be 
applicable upon the earlier of (i) the Corporation’s registration of any class of its equity 
securities within the meaning of the Exchange Act and (ii) the Corporation’s listing of any class 
of its securities on a national securities exchange.  

(5)  Prior to issuing any equity securities of the Corporation or any of its subsidiaries 
(collectively, “Additional Stock”‘) to any Person or Persons, the Corporation shall first make 
an offering of such Additional Stock to [the Backstop Parties] in accordance with the following 
provisions: 

(a)  At least 20 calendar days prior to issuing any Additional Stock, the Corporation 
shall deliver a notice to each Backstop Party, which notice shall state that (i) the Corporation 
intends to make a proposal pursuant this Section (5) to each Qualified Holder and (ii) only 
Qualified Holders who return a written certification (in a form to be provided by the Corporation 
together with such notice) of their status as Qualified Holders to the Corporation, within 10 
calendar days from the date such notice is sent, will be eligible to receive such proposal (each 
Qualified Holder of Common Stock that returns such written certification to the Corporation 
within the required time period, an “Eligible Holder”). At least 10 calendar days prior to selling 
any Additional Stock, the Corporation shall deliver a notice (a “Notice of Preemptive Rights”) 
to each Eligible Holder stating (i) its bona fide intention to offer such Additional Stock, (ii) the 
number of such shares or units of Additional Stock to be offered and (iii) the price and terms 
upon which it proposes to offer such Additional Stock. 

(b) Within 10 calendar days after receipt of any Notice of Preemptive Rights, each 
Eligible Holder may elect to purchase or obtain (each such electing Eligible Holder, a 
“Subscribing Holder”), at the price and on the terms specified in the Notice of Preemptive 
Rights, up to that number of shares or units of such Additional Stock which is equal to (i) the 
total number of shares or units of such Additional Stock to be offered, as specified in the Notice 
of Preemptive Rights, multiplied by (ii) a fraction, the numerator of which is the number of 
shares of Common Stock, after giving effect to the exercise, conversion or exchange of Common 
Stock Equivalents, in each case, held by such Subscribing Holder and the denominator of which 
is the total number of shares of Common Stock then outstanding after giving effect to the 
exercise, conversion or exchange of all Common Stock Equivalents then outstanding (other than 
such Common Stock Equivalents issued pursuant to any management compensation, equity 
incentive or employee benefit plan approved by the Board of Directors) (a “Pro Rata Share”). 

(c) If all shares of Additional Stock which an Eligible Holder is entitled to obtain 
pursuant to Section (5)(b) are not elected to be obtained as provided, then the Corporation may, 
during the 60 day period following the expiration of the period provided in Section (5)(b), offer 
the remaining unsubscribed portion of such Additional Stock to any Person or Persons (including 
any Subscribing Holder, whether or not such Subscribing Holder has previously elected to 
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purchase its entire Pro Rata Share) at a price not less than, and upon terms no more favorable to 
the offeree than those specified in the Notice of Preemptive Rights. If the Corporation does not 
enter into an agreement for the sale of the Additional Stock within such period, or if such 
agreement is not consummated within 30 days of the execution thereof, the right provided 
hereunder shall be deemed to be revived and such Additional Stock shall not be sold unless first 
reoffered to the holders of Common Stock in accordance herewith. Subject to Section (5)(e), the 
Corporation may not make any sale of Additional Stock unless, prior to or simultaneously 
therewith, all Subscribing Holders obtain their Pro Rata Share on the terms set forth in the 
applicable Notice of Preemptive Rights. 

(d) The preemptive rights in this Section (5) shall not be transferrable and as to any 
Backstop Party, shall terminate and be of no further force and effect at such time as such 
Backstop Party and its affiliates no longer hold any Common Stock or Common Stock 
Equivalents. 

(e) The preemptive rights in this Section (5) shall not apply to the offer or sale of 
Excluded Stock and shall terminate, such that this Section (5) shall have no further force or 
effect, immediately following an IPO. 

(f) Notwithstanding any of the foregoing to the contrary, the Corporation shall have 
no obligation to comply with any provision of this Section (5) if, in the reasonable opinion of 
counsel to the Corporation, such compliance would violate the Securities Act of 1933, as 
amended (the “Securities Act”) or the Exchange Act, or the rules and regulations promulgated 
thereunder. 

FIFTH:  The Board of Directors shall be authorized to make, amend, alter, change, add to 
or repeal the By-Laws of the Corporation in any manner not inconsistent with the laws of the 
State of Delaware, subject to the power of the stockholders to amend, alter, change, add to or 
repeal the By-Laws made by the Board of Directors.   

SIXTH:  This Charter may not be altered, amended or repealed, in whole or in part, nor 
shall a new Charter be adopted by the stockholders without obtaining the approval of at least 66 
2/3 percent of the voting power of all of the then issued and outstanding shares of the 
Corporation’s Common Stock, voting together as a single class. 

SEVENTH:  To the fullest extent permitted by the laws of the State of Delaware: 

(1)  The Corporation shall indemnify any person (and such person’s heirs, executors or 
administrators) who was or is a party or is threatened to be made a party to any threatened, 
pending or completed action, suit or proceeding (brought in the right of the Corporation or 
otherwise), whether civil, criminal, administrative or investigative, and whether formal or 
informal, including appeals, by reason of the fact that such person is or was a director or officer 
of the Corporation or, while a director or officer of the Corporation, is or was, serving at the 
request of the Corporation as a director, officer, partner, trustee, employee or agent of another 
corporation, partnership, joint venture, trust, limited liability company or other enterprise, for 
and against all expenses (including attorneys’ fees), judgments, fines and amounts paid in 
settlement actually and reasonably incurred by such person or such heirs, executors or 
administrators in connection with such action, suit or proceeding, including appeals. The 
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Corporation shall promptly pay expenses incurred by any person described in the first sentence 
of this Section (1) in defending any action, suit or proceeding in advance of the final disposition 
of such action, suit or proceeding, including appeals, upon presentation of appropriate 
documentation. Notwithstanding the preceding sentences, the Corporation shall be required to 
indemnify a person described in such sentences who was not a director or officer of the 
Corporation as of December [18], 2013, only to the extent that the events precipitating any 
action, suit or proceeding occurred after July 9, 2012, and the Corporation shall be required to 
indemnify a person described in such sentences in connection with any action, suit or 
proceeding (or part thereof) commenced by such person only if the commencement of such 
action, suit or proceeding (or part thereof) by such person was authorized by the Board of 
Directors of the Corporation.   

(2)  The Corporation may, by action of its Board of Directors, provide indemnification 
to such of the employees and agents, or with respect to an event occurring on or before July 9, 
2012 to such of the former directors or officers, of the Corporation to such extent and to such 
effect as the Board of Directors shall determine to be appropriate and authorized by the laws of 
the State of Delaware; provided that, for each such former director or officer or current or 
former employee or agent, the Corporation may indemnify such persons only to the extent of 
available coverage under an applicable insurance policy (and payable from the proceeds of such 
insurance policy), unless otherwise required by the laws of the State of Delaware. 

(3)  The Corporation may purchase and maintain insurance on behalf of any person 
described in Section (1) or Section (2) of this Article SEVENTH against any liability asserted 
against such person, whether or not the Corporation would have the power to indemnify such 
person against such liability under the provisions of this Article SEVENTH or otherwise. 

(4)  The provisions of this Article SEVENTH shall be applicable to all actions, claims, 
suits or proceedings made or commenced after the adoption hereof, whether arising from acts or 
omissions to act occurring before or after its adoption.  The provisions of this 
Article SEVENTH shall be deemed to be a contract between the Corporation and each director 
or officer who serves in such capacity at any time while this Article SEVENTH and the relevant 
provisions of the laws of the State of Delaware and other applicable law, if any, are in effect, 
and any repeal or modification hereof shall not affect any rights or obligations then existing 
with respect to any state of facts or any action, suit or proceeding then or theretofore existing, or 
any action, suit or proceeding thereafter brought or threatened based in whole or in part on any 
such state of facts.  If any provision of this Article SEVENTH shall be found to be invalid or 
limited in application by reason of any law or regulation, it shall not affect the validity of the 
remaining provisions hereof.  The rights of indemnification provided in this Article SEVENTH 
shall neither be exclusive of, nor be deemed in limitation of, any rights to which an officer, 
director, employee or agent may otherwise be entitled or permitted by contract, this Amended 
and Restated Certificate of Incorporation, vote of stockholders or directors or otherwise, or as a 
matter of law, both as to actions in such person’s official capacity and actions in any other 
capacity while holding such office. 

(5)  For purposes of this Article SEVENTH, references to “other enterprises” shall 
include employee benefit plans; references to “fines” shall include any excise taxes assessed on 
a person with respect to an employee benefit plan; and references to “serving at the request of 
the Corporation” shall include any service as a director, officer, employee or agent of the 
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Corporation which imposes duties on, or involves services by, such director, officer, employee, 
or agent with respect to an employee benefit plan, its participants, or beneficiaries. 

(6)  A director of the Corporation shall not be liable to the Corporation or its 
stockholders for monetary damages for breach of fiduciary duty as a director, except to the 
extent such exemption from liability or limitation thereof is not permitted under the General 
Corporation Law of the State of Delaware as the same exists or may hereafter be amended.  Any 
amendment, modification or repeal of the foregoing sentence shall not adversely affect any right 
or protection of a director of the Corporation hereunder in respect of any act or omission 
occurring prior to the time of such amendment, modification or repeal. 

EIGHTH:  (1) The business and affairs of the Corporation shall be managed by or under 
the direction of a Board of Directors.  

(2)  The number of directors which shall constitute the Board of Directors shall initially 
be five (5) and, thereafter, shall be fixed exclusively by one or more resolutions adopted from 
time to time by the affirmative vote of a majority of the Board of Directors in accordance with 
the By-Laws of the Corporation. [The following individuals are hereby appointed as the 
directors of the Corporation to hold office until the next annual meeting of stockholders or until 
their successors are elected and qualified: [●]].  

(3)  Unless and except to the extent that the By-Laws of the Corporation shall so require, 
the election of the directors of the Corporation need not be by written ballot. There shall be no 
cumulative voting in the election of directors. 

NINTH:  Meetings of stockholders may be held within or without the State of Delaware, 
as the By-Laws of the Corporation may provide.  The books of the Corporation may be kept 
outside the State of Delaware at such place or places as may be designated by the Board of 
Directors or in the By-Laws of the Corporation. 

TENTH: The shares of the Corporation shall be uncertificated shares, provided that the 
Board of Directors may provide by resolution or resolutions that some or all classes or series of 
the Corporation’s stock shall be certificated shares. 

ELEVENTH:To the extent required by Section 1123(a)(6) of the Bankruptcy Code, the 
Corporation shall not issue nonvoting equity securities. This provision shall have no further force 
and effect beyond that required by Section 1123(a)(6) of the Bankruptcy Code and is applicable 
only for so long as such Section is in effect and applicable to the Corporation. 

TWELFTH:The Corporation expressly elects not to be governed by Section 203 of the 
General Corporation Law of the State of Delaware. 

THIRTEENTH: The following terms, where capitalized in this Amended and Restated 
Certificate, shall have the meanings ascribed to them in this Article THIRTEENTH: 

“Backstop Party” means any of [List Backstop Parties] and any of their respective 
affiliates. 
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“Distribution” means (i) any dividend or distribution of cash, property or shares of the 
Corporation’s capital stock; and (ii) any distribution following or in connection with any 
liquidation, dissolution or winding up of the Corporation, either voluntary or involuntary. 

“Common Stock Equivalents” means any warrants, rights call options or other securities 
exchangeable or exercisable for, or convertible into, Common Stock. 

“Effective Date” means the Business Day selected by the Corporation that is (i) on or 
after the date that the Bankruptcy Court enters an order confirming the Plan and on which 
date no stay of such order is in effect and (ii) on or after the date on which the conditions 
to effectiveness of the Plan specified in section 12.1 of the Plan have been either satisfied 
or waived as set forth therein. 

“Excluded Stock” means (i) Additional Stock issued or issuable directly in consideration 
for the acquisition of another business from one or more unaffiliated third parties 
approved by the Board of Directors by the Corporation by merger, purchase of all or 
substantially all of the assets or other reorganization, (ii) Additional Stock sold by the 
Corporation in an IPO, (iii) Additional Stock issued or issuable in connection with any 
debt financing from or with one or more unaffiliated third parties approved by the Board 
of Directors, (iv) Additional Stock issued or issuable pursuant to any management 
compensation, equity incentive or employee benefit plan approved by the Board of 
Directors, (v) shares of Common Stock issued or issuable pursuant to Common Stock 
Equivalents outstanding as of the date hereof, (vi) shares of Common Stock issuable upon 
the conversion of shares of Class B Common Stock into Class A Common Stock, (vii) 
shares of Common Stock issued by the Corporation as a stock dividend payable in shares 
of Common Stock, or upon any subdivision or split of the outstanding shares of Common 
Stock or (viii) Additional Stock issued to the Corporation or one or more of its 
subsidiaries. 

“IPO” means the Corporation’s bona fide initial public offering of any class of its equity 
securities pursuant to an effective registration statement filed with the Securities and 
Exchange Commission under the Securities Act. 

“Person” means any individual, corporation, partnership, limited liability company, joint 
venture, association, joint-stock company, trust, unincorporated organization or any 
agency or political subdivision thereof. 

“Qualified Holder” means a holder of Common Stock or Common Stock Equivalents 
who is a Backstop Party and is (i) a “qualified institutional buyer” as defined in Rule 
144A under the Securities Act or (ii) an “accredited investor” as defined in Rule 501(a) of 
Regulation D under the Securities Act. 

“Qualified Voting Trust” means that certain voting trust created by the Voting Trust 
Agreement. 

“Third Party” means any Person which is not deemed to be an owner of record of 
Common Stock or Common Stock Equivalents pursuant to Rule 12g5-l under the 
Exchange Act. 
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“Transfer” means to sell, hypothecate, give, convey, bequeath, transfer, assign, pledge or 
in any other way whatsoever encumber or dispose. 

“Voting Trust Agreement” means the voting trust agreement, made as of [___________, 
2013], by and among the Corporation and Torque Point Advisors, LLC. 

“Warrants” means the warrants to acquire New Class A Common Stock issued on the 
Effective Date. 

* * *   
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IN WITNESS WHEREOF, the undersigned has executed this Second Amended and 
Restated Certificate of Incorporation this [●] day of [●], 2013. 

PATRIOT COAL CORPORATION 

By:   
Name:  
Title:  
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SECOND AMENDED AND RESTATED 
BY-LAWS 

OF 
PATRIOT COAL CORPORATION 

(As adopted and in effect on [●]) 

ARTICLE I 
 

MEETING OF STOCKHOLDERS 

Section 1.1.  Place of Meeting.  Meetings of the stockholders of the Corporation shall be 
held at such place either within or without the State of Delaware as the Board of Directors may 
determine. 

Section 1.2.  Annual Meetings.  (A) Unless directors are elected by written consent in lieu 
of an annual meeting as permitted by the General Corporation Law of the State of Delaware as 
the same exists or may hereafter be amended (“Delaware Law”), an annual meeting of 
stockholders, commencing with the year 2014, shall be held for the election of directors and to 
transact such other business as may properly be brought before the meeting.  Stockholders may, 
unless the Corporation’s Second Amended and Restated Certificate of Incorporation (as 
amended and restated from time to time, the “Charter”) otherwise provides, act by written 
consent to elect directors; provided, however, that if such consent is less than unanimous, such 
action by written consent may be in lieu of holding an annual meeting only if all of the 
directorships to which directors could be elected at an annual meeting held at the effective time 
of such action are vacant and are filled by such action. 

Section 1.3.  Special Meetings.  Special meetings of stockholders may be called by the 
Chief Executive Officer,  the Chairman of the Board or by the board of directors of the 
Corporation (the “Board of Directors”) pursuant to a resolution approved by a majority of the 
then authorized number of directors and shall be called by the Secretary at the request in writing 
of holders of record of a majority of the outstanding voting power of the Corporation entitled to 
vote.  Such request shall state the purpose or purposes of the proposed meeting. 

Section 1.4.  Notice of Meetings and Adjourned Meetings; Waivers of Notice.  (A)  
Except as otherwise required by law, whenever stockholders are required or permitted to take 
any action at a meeting of stockholders, whether an annual meeting or a special meeting, a 
written notice of the meeting shall be given which shall state the place, if any, date and hour of 
the meeting, the means of remote communications, if any, by which stockholders and proxy 
holders may be deemed to be present in person and vote at such meeting, the record date for 
determining the stockholders entitled to vote at the meeting, if such date is different from the 
record date for determining stockholders entitled to notice of the meeting, and, in the case of a 
special meeting, the purpose or purposes for which the meeting is called.  Unless otherwise 
provided by Delaware Law, such notice shall be given not less than 40 nor more than 60 days 
before the date of the meeting to each stockholder of record entitled to vote at such meeting. 
Unless these By-laws otherwise require, when a meeting is adjourned to another time or place 
(whether or not a quorum is present), notice need not be given of the adjourned meeting if the 
time, place, if any, and the means of remote communications, if any, by which stockholders and 
proxy holders may be deemed to be present in person and vote at such meeting, are announced at 
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the meeting at which the adjournment is taken.  At the adjourned meeting, the Corporation may 
transact any business which might have been transacted at the original meeting.  If the 
adjournment is for more than 30 days, or after the adjournment a new record date is fixed for the 
adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of 
record entitled to vote at the meeting. 

(B)  A written waiver of any such notice signed by the person entitled thereto, or a 
waiver by electronic transmission by the person entitled to notice, whether before or after the 
time stated therein, shall be deemed equivalent to notice.  Attendance of a person at a meeting 
shall constitute a waiver of notice of such meeting, except when the person attends the meeting 
for the express purpose of objecting, at the beginning of the meeting, to the transaction of any 
business because the meeting is not lawfully called or convened.  Business transacted at any 
special meeting of stockholders shall be limited to the purposes stated in the notice. 

Section 1.5.  Nomination of Directors.  Only persons who are nominated in accordance 
with the procedures set forth in these By-laws shall be eligible to serve as directors. Nominations 
of persons for election to the Board of Directors of the Corporation may be made at a meeting of 
stockholders (a) by or at the direction of the Board of Directors, including as specified in the 
notice of meeting and any supplement thereto or (b) by any stockholder of the Corporation who 
is a stockholder of record at the time of giving of notice provided for in this Section 1.5, who 
shall be entitled to vote for the election of directors at the meeting and who complies with the 
notice and delivery procedures set forth in this Section 1.5. Such nominations, other than those 
made by or at the direction of the Board of Directors, shall be made pursuant to timely notice in 
writing to the Secretary of the Corporation. To be timely, a stockholder’s notice shall be 
delivered to and received by the Secretary at the principal executive offices of the Corporation 
not later than the close of business on the 10th day following the day on which notice of the date 
of the meeting is first given by the Corporation.  In no event shall the notice of an adjournment 
or postponement of an annual meeting commence a new time period (or extend any time period) 
for the giving of a stockholder’s notice as described in this Section 1.5. Such stockholder’s 
notice shall set forth 

(A)  as to each person whom the stockholder proposes to nominate for election as 
a director, all information relating to such person that is or would be required to be 
disclosed in solicitations of proxies for election of directors in an election contest, or is 
otherwise required, pursuant to Regulation 14A under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”) and Rule 14a-11 thereunder (and such person’s 
written consent to being named as a nominee and to serving as a director if elected); and 

(B)  as to the stockholder giving the notice 

(i)  the name and address, as they appear on the Corporation’s books, of 
such stockholder and 

(ii) (a) the class or series and number of shares of the Corporation which 
are held of record or are beneficially owned by such stockholder and (b) a 
representation that the stockholder is a holder of record of stock of the 
Corporation entitled to vote at such meeting and intends to appear in person or by 
proxy at the meeting to propose such nomination. 
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 The Corporation may require any proposed nominee to furnish such other information as 
it may reasonably require, including the completion of any questionnaires, to determine the 
eligibility of such proposed nominee to serve as a director of the Corporation and the impact that 
such service would have on the ability of the Corporation to satisfy the requirements of laws, 
rules, regulations and listing standards applicable to the Corporation or its directors.  

Section 1.6.  Notice of Business.  At any meeting of the stockholders, only such business 
shall be conducted as shall have been brought before the meeting (a) by or at the direction of the 
Board of Directors, including as specified in the notice of meeting and any supplement thereto or 
(b) by any stockholder of the Corporation who is a stockholder of record at the time of giving of 
the notice provided for in this Section 1.6, who shall be entitled to vote at such meeting and who 
complies with the notice procedures set forth in this Section 1.6. For business to be properly 
brought before a stockholder meeting by a stockholder, the business must be a proper matter for 
stockholder action and the stockholder must have given timely notice thereof in writing to the 
secretary of the Corporation.  To be timely, a stockholder’s notice shall be delivered to and 
received by the Secretary at the principal executive offices of the Corporation not later than the 
close of business on the 10th day following the day on which notice of the date of the meeting is 
first given by the Corporation.  In no event shall the notice of an adjournment or postponement 
of an annual meeting commence a new time period (or extend any time period) for the giving of 
a stockholder's notice as described in this Section 1.6.  A stockholder’s notice shall set forth as to 
each matter the stockholder proposes to bring before the meeting  

(A)  a brief description of the business desired to be brought before the meeting, 
the text of the proposal or business (including the text of any resolutions proposed for 
consideration and if such business includes a proposal to amend the By-laws of the 
Corporation, the text of the proposed amendment), and the reasons for conducting such 
business at the meeting and any material interest in such business of such stockholder;  

(B)  as to the stockholder giving the notice  

(i)  the name and address, as they appear on the Corporation’s books, of 
such stockholder and 

(ii) (a) the class or series and number of shares of the Corporation which 
are held of record or are beneficially owned by such stockholder and (b) a 
representation that the stockholder is a holder of record of stock of the 
Corporation entitled to vote at such meeting and intends to appear in person or by 
proxy at the meeting to propose such business.   

 The chairman of the meeting shall have the power and duty to determine whether a 
nomination or any business proposed to be brought before the meeting was made or proposed in 
accordance with the procedures set forth in these Section 1.5 and Section 1.6, and if any 
proposed nomination or business is not in compliance with these Sections as applicable, to 
declare that such defective proposal or nomination shall be disregarded.  Notwithstanding the 
foregoing provisions of these Section 1.5 and Section 1.6, unless otherwise required by law, if 
the stockholder (or a qualified representative of the stockholder) does not appear at the meeting 
of stockholders of the Corporation to present a nomination or proposed business, such 
nomination shall be disregarded and such proposed business shall not be transacted, 
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notwithstanding that proxies in respect of such vote may have been received by the Corporation.  
For purposes of these Section 1.5 and Section 1.6, to be considered a qualified representative of 
the stockholder, a person must be a duly authorized officer, manager or partner of such 
stockholder or must be authorized by a writing executed by such stockholder or an electronic 
transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of 
stockholders and such person must produce such writing or electronic transmission, or a reliable 
reproduction of the writing or electronic transmission, at the meeting of stockholders. 

Section 1.7.  Quorum.  At any meeting of stockholders, the holders of record, present in 
person or by proxy, of a majority of the voting power of the Corporation’s issued and 
outstanding capital stock and entitled to vote thereat shall constitute a quorum for the transaction 
of business, except as otherwise provided by applicable law.  Where a separate vote by a class or 
classes or series is required, a majority of the voting power of the shares of such class or classes 
or series in person or represented by proxy shall constitute a quorum entitled to take action with 
respect to that vote on that matter.  In the absence of a quorum, any officer entitled to preside at 
or to act as secretary of the meeting shall have the power to adjourn the meeting from time to 
time until a quorum is present. 

Section 1.8.  Voting.  Except as otherwise provided by applicable law, these By-laws or 
by the Charter, (a) all matters submitted to a meeting of stockholders, other than the election of 
directors, shall be decided by vote of the holders of record of a majority of the voting power  of 
the Corporation’s issued and outstanding capital stock present in person or represented by proxy 
at the meeting and entitled to vote on the matter, (b) directors shall be elected by a plurality of 
the votes of the shares of the Corporation’s issued and outstanding capital stock present in person 
or represented by proxy at the meeting and entitled to vote on the election of directors and (c) 
each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to 
a corporate action in writing without a meeting may authorize another person or persons to act 
for such stockholder by proxy, appointed by an instrument in writing, subscribed by such 
stockholder or by his attorney thereunto authorized, or by proxy sent by cable, telegram or by 
any means of electronic communication permitted by law, which results in a writing from such 
stockholder or by his attorney, and delivered to the secretary of the meeting.  No proxy shall be 
voted after three (3) years from its date, unless said proxy provides for a longer period. 

Section 1.9  Action by Consent. (A) Unless otherwise provided in the Charter, any action 
required to be taken at any annual or special meeting of stockholders, or any action which may 
be taken at any annual or special meeting of stockholders, may be taken without a meeting, 
without prior notice and without a vote, if a consent or consents in writing, setting forth the 
action so taken, shall be signed by the holders of outstanding capital stock having not less than 
the minimum number of votes that would be necessary to authorize or take such action at a 
meeting at which all shares entitled to vote thereon were present and voted and shall be delivered 
to the Corporation by delivery to its registered office in Delaware, its principal place of business, 
or an officer or agent of the Corporation having custody of the book in which proceedings of 
meetings of stockholders are recorded.  Delivery made to the Corporation’s registered office 
shall be by hand or by certified or registered mail, return receipt requested.  Prompt notice of the 
taking of the corporate action without a meeting by less than unanimous written consent shall be 
given to those stockholders who have not consented in writing and who, if the action had been 
taken at a meeting, would have been entitled to notice of the meeting if the record date for such 
meeting had been the date that written consents signed by a sufficient number of stockholders to 
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take the action were delivered to the Corporation as provided in subparagraph (B) of this Section 
1.9. 

(B)  Every written consent shall bear the date of signature of each stockholder who 
signs the consent, and no written consent shall be effective to take the corporate action referred 
to therein unless, within 60 days of the earliest dated consent delivered in the manner required by 
this Section 1.9 and by applicable law to the Corporation, written consents signed by a sufficient 
number of holders to take action are delivered to the Corporation by delivery to its registered 
office in Delaware, its principal place of business or an officer or agent of the Corporation 
having custody of the book in which proceedings of meetings of stockholders are recorded.  
Delivery made to the Corporation’s registered office shall be by hand or by certified or registered 
mail, return receipt requested. 

Section 1.10.  General.  (A) Only persons who are nominated in accordance with the 
procedures set forth in these By-Laws shall be eligible to serve as directors and only such 
business shall be conducted at a meeting of stockholders as shall have been brought before the 
meeting in accordance with the procedures set forth in these By-Laws.  Except as otherwise 
provided by law, the Charter or these By-Laws, the Chairman of the meeting shall have the 
power and duty to determine whether a nomination or any business proposed to be brought 
before the meeting was made in accordance with the procedures set forth in these By-Laws and, 
if any proposed nomination or business is not in compliance with these By-Laws, to declare that 
such defective nomination shall be disregarded or that such proposed business shall not be 
transacted. 

(B)  For purposes of these By-Laws, no adjournment nor notice of adjournment of 
any meeting shall be deemed to constitute a new notice of such meeting for purposes of this 
Article I, and in order for any notification required to be delivered by a stockholder pursuant to 
this Article I to be timely, such notification must be delivered within the periods set forth above 
with respect to the originally scheduled meeting.  Subject to applicable law, the Board of 
Directors may elect to postpone any previously scheduled meeting of stockholders. 

Section 1.11.  List of Stockholders Entitled to Vote.  The officer of the Corporation who 
has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10) days 
before every meeting of stockholders, a complete list of the stockholders entitled to vote at the 
meeting, arranged in alphabetical order, and showing the address of each stockholder and the 
number of shares registered in the name of each stockholder. Such list shall be open to the 
examination of any stockholder, for any purpose germane to the meeting, during ordinary 
business hours, for a period of at least ten (10) days prior to the meeting (i) on a reasonably 
accessible electronic network, provided that the information required to gain access to such list is 
provided with the notice of the meeting, or (ii) during ordinary business hours, at the principal 
place of business of the Corporation. In the event that the Corporation determines to make the 
list available on an electronic network, the Corporation may take reasonable steps to ensure that 
such information is available only to stockholders of the Corporation. If the meeting is to be held 
at a place, then the list shall be produced and kept at the time and place of the meeting during the 
whole time thereof, and may be inspected by any stockholder who is present.  If the meeting is to 
be held solely by means of remote communication, then the list shall also be open to the 
examination of any stockholder during the whole time of the meeting on a reasonably accessible 
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electronic network, and the information required to access such list shall be provided with the 
notice of the meeting. 

ARTICLE II 
 

DIRECTORS 

Section 2.1.  Number, Election and Removal of Directors.  The number of Directors that 
shall constitute the Board of Directors shall initially be five (5).  Thereafter, within the limits 
specified in the Charter, the number of Directors shall be determined by the Board of Directors 
or by the stockholders.  The Directors shall be elected by the stockholders at their annual 
meeting in the manner set forth in the Charter, except as provided in Section 1.2 and Section 2.9 
herein, and each director so elected shall hold office until such director’s successor is elected and 
qualified or until such director’s earlier death, resignation or removal.  Directors may be 
removed with or without cause, at any time by the affirmative vote of at least 66 2/3 percent in 
voting power of all shares of the Corporation entitled to vote generally in the election of 
directors, voting as a single class and vacancies thus created may be filled in accordance with 
Section 2.9 herein. 

Section 2.2.  Regular Meetings.  After the place and time of regular meetings of the 
Board of Directors shall have been determined and notice thereof shall have been once given to 
each member of the Board of Directors, regular meetings may be held without further notice 
being given. 

Section 2.3  Special Meetings.  Special meetings of the Board of Directors may be called 
by the Chairman of the Board or the President and shall be called by the Chairman of the Board, 
President or Secretary on the written request of three directors.  Notice of special meetings of the 
Board of Directors shall be given to each director at least three days before the date of the 
meeting in such manner as is determined by the Board of Directors. A meeting of the Board of 
Directors may be held without notice immediately after the annual meeting of the stockholders. 

Section 2.4.  Quorum.  A majority of the entire Board of Directors shall constitute a 
quorum for the transaction of business.  If a quorum is not present at any meeting of the Board of 
Directors, the Directors present may adjourn the meeting from time to time, without notice other 
than announcement at the meeting, until such a quorum is present.  Except as otherwise provided 
by applicable law, the Charter, these By-Laws or any contract or agreement to which the 
Corporation is a party, the act of a majority of the Directors present at any meeting at which 
there is a quorum shall be the act of the Board of Directors. 

Section 2.5.  Committees of Directors.  The Board of Directors may, by resolution 
adopted by a majority of the entire Board, designate one or more committees, including without 
limitation an Executive Committee, to have and exercise such power and authority as the Board 
of Directors shall specify.  In the absence or disqualification of a member of a committee, the 
member or members thereof present at any meeting and not disqualified from voting, whether or 
not he or they constitute a quorum, may unanimously appoint another Director to act at the 
meeting in place of any such absent or disqualified member. 
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Section 2.6.  Actions without a Meeting.  Any action required or permitted to be taken at 
any meeting of the Board of Directors or a committee thereof may be taken without a meeting if 
all the members of the board or of such committee, as the case may be, consent thereto in writing 
or by electronic transmission, and such writing or writings or electronic transmission or 
transmissions are filed with the records of the meetings of the board or of such committee.  Such 
consent shall be treated for all purposes as the act of the board or of such committee, as the case 
may be. 

Section 2.7.  Participation in Meetings by Conference Telephone.  Members of the Board 
of Directors, or any committee designated by the Board of Directors, may participate in a 
meeting of such board or committee by means of conference telephone or other communications 
equipment by means of which all persons participating in the meeting can hear each other or by 
any other means permitted by law.  Such participation shall constitute presence in person at such 
meeting. 

Section 2.8.  Resignation.  Any director may resign at any time by giving notice in 
writing or by electronic transmission to the Board of Directors or to the Secretary of the 
Corporation.  The resignation of any director shall take effect upon receipt of notice thereof or at 
such later time as shall be specified in such notice; and unless otherwise specified therein, the 
acceptance of such resignation shall not be necessary to make it effective 

Section 2.9.  Vacancies.  Unless otherwise required by law or provided in the Charter, 
vacancies and newly created directorships resulting from any increase in the authorized number 
of directors elected by all the stockholders having the right to vote as a single class may be filled 
by (i) a majority of the directors then in office, although less than a quorum, or by a sole 
remaining director, or (ii) by the affirmative vote or written consent of the holders of a majority 
of voting power of the outstanding capital stock of the Corporation then entitled to vote at any 
election of directors.  Whenever the holders of any class or classes of stock or series thereof are 
entitled to elect one or more directors by the Charter, vacancies and newly created directorships 
of such class or classes or series may be filled by a majority of directors elected by such class or 
classes or series thereof then in office, or by a sole remaining director so elected.  Each director 
so chosen shall hold office until his or her successor is elected and qualified, or until his or her 
earlier death, resignation or removal.  If there are no directors in office, then an election of 
directors may be held in accordance with the law.  Unless otherwise provided in the Charter, 
when one or more directors shall resign from the Board, effective at a future date, a majority of 
the directors then in office, including those who have so resigned, shall have the power to fill 
such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations 
shall become effective, and each director so chosen shall hold office as provided in the filling of 
other vacancies. 

Section 2.10.  Compensation.  In the discretion of the Board of Directors, each director 
may be paid such fees for his or her services as director (including as a member of one or more 
committees of the Board of Directors) and be reimbursed for his or her reasonable expenses 
incurred in the performance of his or her duties as director as the board of directors from time to 
time may determine.  Nothing contained in this Section 2.10 shall be construed to preclude any 
director from serving the Corporation in any other capacity and receiving reasonable 
compensation therefor. 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 27 of 293



8 
  

Section 2.11.  Reliance Upon Books and Records.  A member of the Board of Directors, 
or a member of any committee designated by the Board of Directors shall, in the performance of 
his or her duties, be fully protected in relying in good faith upon the records of the Corporation 
and upon such information, opinions, reports or statements presented to the Corporation by any 
of the Corporation’s officers, employees, agents, committees, or by any other person as to 
matters the member reasonably believes are within such other person’s or persons’ professional 
or expert competence, and who has been selected with reasonable care by or on behalf of the 
Corporation. 

ARTICLE III 
 

CHAIRMAN OF THE BOARD AND OFFICERS 

Section 3.1.  Chairman of the Board.  The Board of Directors shall elect from time to 
time one of its own members as the Chairman of the Board of Directors (the “Chairman”).  The 
Chairman may also be the Chief Executive Officer or other officer of the Corporation.  The 
Chairman shall preside at the meetings of the Board and may call meetings of the Board and any 
committee thereof, whenever he deems necessary, and he shall call to order and preside at all 
meetings of the stockholders of the Corporation.  In addition, he shall have such other powers 
and duties as the Board shall designate from time to time. 

Section 3.2.  Principal Officers.  The principal officers of the Corporation shall consist of 
a Chief Executive Officer, a President, one or more Vice Presidents, a Secretary, a Treasurer and 
such other additional officers with such titles (including, without limitation, a Chief Operating 
Officer and a Chief Financial Officer) as the Board of Directors shall from time to time 
determine, all of whom shall be elected by and shall serve at the pleasure of the Board of 
Directors.  Subject to applicable law, an officer may hold more than one office, if so elected by 
the Board of Directors.  Such officers shall have the usual powers and shall perform all the usual 
duties incident to their respective offices.  Such officers shall also have such powers and duties 
as from time to time may be conferred by the Board of Directors.  All officers shall be subject to 
the supervision and direction of the Board of Directors.  The Board of Directors may from time 
to time elect, or the Chief Executive Officer or President may appoint, such other officers 
(including one or more Assistant Vice Presidents, Assistant Secretaries, Assistant Treasurers, and 
Assistant Controllers) and such agents, as may be necessary or desirable for the conduct of the 
business of the Corporation.  Such other officers and agents shall have such duties and shall hold 
their offices for such terms as may be prescribed by the Board of Directors or by the Chief 
Executive Officer or President, as the case may be.  The officers of the Corporation need not be 
stockholders of the Corporation nor need such officers be directors of the Corporation. 

Section 3.3.  Election and Term of Office.  The officers of the Corporation shall be 
elected annually by the Board of Directors at the regular meeting of the Board of Directors held 
after the annual meeting of stockholders.  If the election of officers shall not be held at such 
meeting, such election shall be held as soon thereafter as convenient.  Each officer shall hold 
office until his successor shall have been duly elected and shall have qualified or until his death 
or until he shall resign, but any officer may be removed from office at any time as provided in 
Section 3.4. 
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Section 3.4.  Removal.  Any officer elected, or agent appointed, by the Board of Directors 
may be removed by resolution adopted by the Board of Directors whenever, in their judgment, 
the best interests of the Corporation would be served thereby.  Any officer or agent appointed by 
the Chief Executive Officer or the President may be removed by the Chief Executive Officer or 
the President, as the case may be, whenever, in such officer’s judgment, the best interests of the 
Corporation would be served thereby.  Such removal shall be without prejudice to the contractual 
rights, if any, of the person so removed; provided that no elected officer shall have any 
contractual rights against the Corporation for compensation beyond the date of the election of his 
successor, his death, his resignation or his removal, whichever event shall first occur, except as 
otherwise provided in an employment contract or under an employee deferred compensation 
plan. 

Section 3.5.  Resignations.  Any officer may resign at any time by giving written notice 
to the Board of Directors (or to a principal officer if the Board of Directors has delegated to such 
principal officer the power to appoint and to remove such officer).  The resignation of any officer 
shall take effect upon receipt of notice thereof or at such later time as shall be specified in such 
notice; and unless otherwise specified therein, the acceptance of such resignation shall not be 
necessary to make it effective. 

Section 3.6.  Vacancies.  A newly created elected office and a vacancy in any elected 
office because of death, resignation, or removal may be filled by the Board of Directors for the 
unexpired portion of the term at any meeting of the Board of Directors.  Any vacancy in an 
office appointed by the Chief Executive Officer or the President because of death, resignation, or 
removal may be filled by the Chief Executive Officer or the President. 

ARTICLE IV 
 

INDEMNIFICATION 

Section 4.1.  Mandatory Indemnification.  The Corporation shall indemnify any person 
(and such person’s heirs, executors or administrators) who was or is a party or is threatened to be 
made a party to any threatened, pending or completed action, suit or proceeding (brought in the 
right of the Corporation or otherwise), whether civil, criminal, administrative or investigative, 
and whether formal or informal, including appeals, by reason of the fact that such person is or 
was a director or officer of the Corporation or, while a director or officer of the Corporation, is or 
was, serving at the request of the Corporation as a director, officer, partner, trustee, employee or 
agent of another corporation, partnership, joint venture, trust, limited liability company or other 
enterprise, for and against all expenses (including attorneys’ fees), judgments, fines and amounts 
paid in settlement actually and reasonably incurred by such person or such heirs, executors or 
administrators in connection with such action, suit or proceeding, including appeals. The 
Corporation shall promptly pay expenses incurred by any person described in this Section 4.1 in 
defending any action, suit or proceeding in advance of the final disposition of such action, suit or 
proceeding, including appeals, upon presentation of appropriate documentation. Notwithstanding 
the preceding sentences, the Corporation shall be required to indemnify a person described in 
such sentences who was not a director or officer of the Corporation as of December [18], 2013 
only to the extent that the events precipitating any action, suit or proceeding occurred after July 
9, 2012, and the Corporation shall be required to indemnify a person described in such sentences 
in connection with any action, suit or proceeding (or part thereof) commenced by such person 
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only if the commencement of such action, suit or proceeding (or part thereof) by such person was 
authorized by the Board of Directors of the Corporation.  

Section 4.2.  Permissive Indemnification.  The Corporation may, by action of its Board of 
Directors, provide indemnification to such of the employees and agents, or with respect to an 
event occurring on or before July 9, 2012 to such of the former directors or officers, of the 
Corporation to such extent and to such effect as the Board of Directors shall determine to be 
appropriate and authorized by the laws of the State of Delaware; provided that, for each such 
former director or officer or current or former employee or agent, the Corporation may 
indemnify such persons only to the extent of available coverage under an applicable insurance 
policy (and payable from the proceeds of such insurance policy), unless otherwise required by 
the laws of the State of Delaware. 

Section 4.3.  General.  The provisions of this Article IV shall be applicable to all actions, 
claims, suits or proceedings made or commenced after the adoption hereof, whether arising from 
acts or omissions to act occurring before or after its adoption.  The provisions of this Article IV 
shall be deemed to be a contract between the Corporation and each director or officer who serves 
in such capacity at any time while this Article IV and the relevant provisions of the laws of the 
State of Delaware and other applicable law, if any, are in effect, and any repeal or modification 
hereof shall not affect any rights or obligations then existing with respect to any state of facts or 
any action, suit or proceeding then or theretofore existing, or any action, suit or proceeding 
thereafter brought or threatened based in whole or in part on any such state of facts.  If any 
provision of this Article IV shall be found to be invalid or limited in application by reason of any 
law or regulation, it shall not affect the validity of the remaining provisions hereof.  The rights of 
indemnification provided in this Article IV shall neither be exclusive of, nor be deemed in 
limitation of, any rights to which an officer, director, employee or agent may otherwise be 
entitled or permitted by contract, these By-laws, the Charter, vote of stockholders or directors or 
otherwise, or as a matter of law, both as to actions in such person’s official capacity and actions 
in any other capacity while holding such office.  For purposes of this Article IV references to 
“other enterprises” shall include employee benefit plans; references to “fines” shall include any 
excise taxes assessed on a person with respect to an employee benefit plan; and references to 
“serving at the request of the Corporation” shall include any service as a director, officer, 
employee or agent of the Corporation which imposes duties on, or involves services by, such 
director, officer, employee, or agent with respect to an employee benefit plan, its participants, or 
beneficiaries. 

 

ARTICLE V 
 

GENERAL PROVISIONS 

Section 5.1.  Fixing the Record Date.  (A)   In order that the Corporation may determine 
the stockholders entitled to notice of or to vote at any meeting of stockholders or any 
adjournment thereof, the Board of Directors may fix a record date, which record date shall not 
precede the date upon which the resolution fixing the record date is adopted by the Board of 
Directors, and which record date shall not be more than 60 nor less than 10 days before the date 
of such meeting.  If no record date is fixed by the Board of Directors, the record date for 
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determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at 
the close of business on the day next preceding the day on which notice is given, or, if notice is 
waived, at the close of business on the day next preceding the day on which the meeting is held.  
A determination of stockholders of record entitled to notice of or to vote at a meeting of 
stockholders shall apply to any adjournment of the meeting; provided that the Board of Directors 
may fix a new record date for the adjourned meeting. 

(B)  In order that the Corporation may determine the stockholders entitled to consent 
to corporate action in writing without a meeting, the Board of Directors may fix a record date, 
which record date shall not precede the date upon which the resolution fixing the record date is 
adopted by the Board of Directors, and which date shall not be more than 10 days after the date 
upon which the resolution fixing the record date is adopted by the Board of Directors.  If no 
record date has been fixed by the Board of Directors, the record date for determining 
stockholders entitled to consent to corporate action in writing without a meeting, when no prior 
action by the Board of Directors is required by Delaware Law, shall be the first date on which a 
signed written consent setting forth the action taken or proposed to be taken is delivered to the 
Corporation by delivery to its registered office in Delaware, its principal place of business, or an 
officer or agent of the Corporation having custody of the book in which proceedings of meetings 
of stockholders are recorded.  Delivery made to the Corporation’s registered office shall be by 
hand or by certified or registered mail, return receipt requested.  If no record date has been fixed 
by the Board of Directors and prior action by the Board of Directors is required by Delaware 
Law, the record date for determining stockholders entitled to consent to corporate action in 
writing without a meeting shall be at the close of business on the day on which the Board of 
Directors adopts the resolution taking such prior action. 

(C)  In order that the Corporation may determine the stockholders entitled to receive 
payment of any dividend or other distribution or allotment of any rights or the stockholders 
entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for 
the purpose of any other lawful action, the Board of Directors may fix a record date, which 
record date shall not precede the date upon which the resolution fixing the record date is adopted, 
and which record date shall be not more than 60 days prior to such action.  If no record date is 
fixed, the record date for determining stockholders for any such purpose shall be at the close of 
business on the day on which the Board of Directors adopts the resolution relating thereto. 

Section 5.2.  Dividends.  Subject to limitations contained in applicable law and the 
Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock 
of the Corporation, which dividends may be paid either in cash, in property or in shares of the 
capital stock of the Corporation. 

Section 5.3.  Notices.  Whenever any statute, the Charter or these By-Laws require notice 
to be given to any Director or stockholder, such notice may be given in writing by mail, 
addressed to such Director or stockholder at his address as it appears on the records of the 
Corporation, with postage thereon prepaid.  Such notice shall be deemed to have been given 
when it is deposited in the United States mail.  Notice to Directors may also be given by telefax 
or e-mail. 

Section 5.4.  Fiscal Year.  The fiscal year of the Corporation shall be fixed by the Board 
of Directors. 
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Section 5.5.  Amendment.  Except as otherwise provided in the Charter, these By-Laws 
may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 66 
2/3 percent of the voting power of the stock outstanding and entitled to vote, voting as a single 
class. 
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TRUST INDENTURE ACT OF 1939, AS AMENDED (“TIA”) 
CROSS-REFERENCE TABLE 

TIA Section Indenture Section 
   
310 (a)(1) Section 7.10 
 (a)(2) Section 7.10 
 (a)(3) N.A. 
 (a)(4) N.A. 
 (a)(5) N.A. 
 (b) Section 7.08, Section 7.10 
 (c) N.A. 
311 (a) Section 7.11 
 (b) Section 7.11 
 (c) N.A. 
312 (a) Section 2.05 
 (b) Section 12.03 
 (c) Section 12.03 
313 (a) Section 7.06 
 (b)(1) Section 7.06 
 (b)(2) Section 7.06 
 (c) Section 7.06 
 (d) Section 7.06 
314 (a) Section 4.02, Section 4.03 
 (b) Section 11.05 
 (c)(1) Section 11.05, Section 12.04 
 (c)(2) Section 11.05, Section 12.04 
 (c)(3) Section 11.05 
 (d) Section 11.05 
 (e) Section 12.05 
 (f) N.A. 
315 (a) Section 7.01(b) 
 (b) Section 7.05 
 (c) Section 7.01 
 (d) Section 7.01(c) 
 (e) Section 6.11 
316 (a)(1)(A) Section 6.05 
 (a)(1)(B) Section 6.04 
 (a)(2) N.A. 
 (b) Section 6.07 
 (c) Section 1.05(e) 
317 (a)(1) Section 6.08 
 (a)(2) Section 6.09 
 (b) Section 2.04 
318 (a) Section 12.01 

N.A. means not applicable. 

Note: This Cross-Reference Table shall not, for any purpose, be deemed to be a part of this Indenture.  
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INDENTURE, dated as of [     ], 2013, among PATRIOT COAL CORPORATION, a 
Delaware corporation, as issuer (the “Company”), certain of the Company’s Domestic 
Subsidiaries from time to time party hereto, as guarantors, and U.S. BANK NATIONAL 
ASSOCIATION, as trustee (together with its successors and assigns, in such capacity, the 
“Trustee”).  

Each party agrees as follows for the benefit of the other parties and for the equal and 
ratable benefit of the Holders of the Company’s 15.0% Senior Secured Second Lien PIK Toggle 
Notes due 2023:  

ARTICLE I 
DEFINITIONS AND INCORPORATION BY REFERENCE  

Section 1.01 Definitions.  

“144A Global Security” means a global security substantially in the form of Exhibit A 
hereto bearing the Global Security Legend and the Private Placement Legend and deposited with 
or on behalf of, and registered in the name of, the Depositary or its nominee that will be issued in 
a denomination equal to the outstanding principal amount of the Securities sold in reliance on 
Rule 144A. 

“ABL Credit Agreement” means that (i) certain Credit Agreement dated as of the Issue 
Date by and among the Company, as the parent borrower, certain of its Subsidiaries party thereto 
as co-borrowers, certain of its Subsidiaries as guarantors party thereto, the lenders party thereto 
from time and time and Deutsche Bank AG New York Branch, as administrative agent, as 
amended, extended, renewed, restated, supplemented and/or modified or refinanced from time to 
time, and (ii) all agreements, documents and/or instruments executed and/or delivered in 
connection therewith, from time to time, as amended, extended, renewed, restated, supplemented 
and/or modified or refinanced from time to time, in each case, in accordance with the provisions 
hereof and as otherwise permitted under the Senior Priority Lien Intercreditor Agreement and so 
long as such Indebtedness is otherwise permitted under Section 4.10(b)(ii) hereof.  

[“Acceleration Premium” shall mean, in connection with any accelerated payment of any 
of the Securities pursuant to Article VI of this Indenture or the Securities, the aggregate present 
value as of the date of such accelerated payment of the amount of unpaid interest (exclusive of 
interest that has been accrued to the date of such accelerated payment, but inclusive of any 
interest that would have become payable on PIK Securities or on any increased principal amount 
of Securities as a result of the payment of PIK Interest if such accelerated payment had not been 
made) that would have been payable in respect of the principal amount of the Securities 
(including any PIK Securities or any increase in the principal amount of the Securities as a result 
of the payment of PIK Interest), then outstanding, with the present value determined by 
discounting, on a semi-annual basis, such interest at the Reinvestment Rate (determined on the 
third Business Day preceding the date such declaration of acceleration is made) from the 
respective dates on which such interest payments would have been payable if such accelerated 
payment had not been made.] 
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“Accredited Investor” means an entity or natural person that is an “accredited investor” 
as defined in Rule 501(a) under the Securities Act, who is not also a QIB. 

“Accredited Investor Global Security” means the global security substantially in the form 
of Exhibit A hereto bearing the Global Security Legend and the Private Placement Legend and 
deposited with or on behalf of and registered in the name of the Depositary or its nominee that 
will be issued in a denomination equal to the outstanding principal amount of the Securities sold 
to Accredited Investors. 

“Acquired Indebtedness” means, with respect to any specified Person:  

(1) Indebtedness of a Person existing at the time the Person is acquired by, or merges 
with or into, the Company or any Restricted Subsidiary or becomes a Restricted Subsidiary, and  

(2) Indebtedness secured by a Lien encumbering any asset acquired by such specified 
Person.  

“Additional Assets” means all or substantially all of the assets of a Permitted Business, or 
Voting Stock of another Person engaged in a Permitted Business that will, on the date of 
acquisition, be a Restricted Subsidiary, or other assets (other than cash and Cash Equivalents, 
securities (including Equity Interests) or assets classified as current assets under GAAP) that are 
to be used in a Permitted Business of the Company or one or more of its Restricted Subsidiaries. 

“Additional Securities” means Securities (other than the Initial Securities) issued under 
this Indenture in accordance with Section 2.02 and Section 4.10 hereof, as part of the same series 
as the Initial Securities. 

“Adjusted Net Assets” of a Guarantor at any date means the amount by which the fair 
value of the assets and other property of such Guarantor exceeds the total amount of liabilities, 
including, without limitation, contingent liabilities (after giving effect to all other fixed and 
contingent liabilities incurred or assumed on such date), but excluding liabilities under its 
Guarantee, of such Guarantor at such date.  

“Affiliate” of any specified Person means any other Person directly or indirectly 
controlling or controlled by or under direct or indirect common control with such specified 
Person. For the purposes of this definition, “Control” when used with respect to any specified 
Person means the power to direct or cause the direction of the management and policies of such 
Person, directly or indirectly, whether through the ownership of voting securities or by contract; 
and the terms “Controlling” and “Controlled” have meanings correlative to the foregoing.  Solely 
for purposes of Section 2.08, no Person will be deemed to “Control” another Person solely by 
virtue of their ownership of less than [35] percent of the voting power of the voting securities of 
such other Person or by virtue of their ownership of nonvoting securities convertible into the 
voting securities of such other Person. 

“Applicable Procedures” means, with respect to any transfer or exchange of or for 
beneficial interests in any Global Security, the rules and procedures of the Depositary, Euroclear 
and Clearstream that apply to such transfer or exchange. 
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“Asset Sale” means any sale, lease (other than Capital Leases), transfer or other 
disposition of any assets by the Company or any Restricted Subsidiary, including by means of a 
merger, consolidation or similar transaction and including any sale or issuance of the Equity 
Interests of any Restricted Subsidiary but not of the Company (each of the above referred to as a 
“disposition”). 

Notwithstanding the preceding, the following items shall not be deemed to be Asset Sales: 

(1) a disposition to the Company or a Restricted Subsidiary that is a Guarantor, 
including the sale or issuance by the Company or any Restricted Subsidiary of any Equity 
Interests of any Restricted Subsidiary to the Company or any Restricted Subsidiary that is a 
Guarantor; 

(2) the sale or discount of accounts receivable arising in the ordinary course of 
business in connection with the compromise or collection thereof[, and dispositions of 
Receivables and related assets in connection with a Permitted Receivables Financing]; 

(3) operating leases (other than Sale and Leaseback Transactions) entered into in the 
ordinary course of a mining business; 

(4) a transaction covered by Section 5.01; 

(5) a Restricted Payment permitted under Section 4.11 or a Permitted Investment; 

(6) any transfer of property or assets that consists of grants by the Company or its 
Restricted Subsidiaries in the ordinary course of business of licenses or sub-licenses, including 
with respect to intellectual property rights; 

(7) the sale, lease or sublease by the Company and its Restricted Subsidiaries of real 
property solely to the extent that such real property is not necessary for the normal conduct of 
operations of the Company and its Restricted Subsidiaries; 

(8) the granting of a Lien permitted under the terms hereof or the foreclosure of assets 
of the Company or any of its Restricted Subsidiaries to the extent not constituting a Default; 

(9) the sale or other disposition of cash or Cash Equivalents; 

(10) the unwinding of any Hedging Agreements; 

(11) the surrender or waiver of contract rights or the settlement, release or surrender of 
contract, tort or other claims of any kind; 

(12) the issuance of Disqualified Stock or Preferred Stock of a Restricted Subsidiary 
pursuant to Section 4.10 hereof; 

(13) (a) the sale of damaged, obsolete, unusable or worn out equipment or equipment 
that is no longer needed in the conduct of the business of the Company and its Restricted 
Subsidiaries, (b) sales of inventory, used or surplus equipment or reserves and dispositions 
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related to the burn-off of mines or (c) the abandonment or allowance to lapse or expire or other 
disposition of intellectual property by the Company and its Restricted Subsidiaries in the 
ordinary course of business; 

(14) any disposition in a transaction or series of related transactions of assets with a 
Fair Market Value of less than $[5,000,000]; 

(15) the sale of Equity Interests of an Unrestricted Subsidiary; and 

(16) dispositions of assets by virtue of an asset exchange or swap with a third party in 
any transaction (x) with an aggregate fair market value less than or equal to $[12,500,000], (y) 
involving a coal-for-coal swap or (z) consisting of a coal swap involving any Real Property. 

“Attributable Indebtedness” means, at any date, in respect of Capital Leases of any 
Person, the capitalized amount thereof that would appear on a balance sheet of such Person 
prepared in accordance with GAAP. 

“Backstop Agreement” means the Backstop Rights Purchase Agreement, dated as of 
November 4, 2013, by and among the Company, the other entities set forth in Schedule 1 thereto, 
each of the signatories thereto and/or their investment advisors, managers, managed funds or 
accounts, intermediaries or nominees set forth on the signature pages thereto, and each Person 
executing a joinder thereto substantially in the form of Exhibit A thereto, as such agreement may 
be amended, supplemented or otherwise modified. 

“Backstop Parties” means Davidson Kempner Capital Management LLC, on behalf of 
certain funds and accounts it manages and/or advises, and Knighthead Capital Management, 
LLC, on behalf of certain funds and accounts it manages and/or advises.  

[“Bank Group Cash Management Obligations” has the meaning set forth in the Senior 
Priority Lien Intercreditor Agreement, as in effect on the Issue Date. 

“Bank Group Priority Documents” has the meaning set forth in the Senior Priority Lien 
Intercreditor Agreement. 

“Bank Group Obligations” has the meaning set forth in the Senior Priority Lien 
Intercreditor Agreement. 

“Bank Group Representative” has the meaning set forth in the Senior Priority Lien 
Intercreditor Agreement. 

“Bank Indebtedness” means any and all amounts payable under or in respect of the ABL 
Credit Agreement, the Term/LC Credit Agreement and the other Credit Agreement Documents as 
amended, restated, supplemented, waived, replaced, restructured, repaid, refunded, refinanced or 
otherwise modified from time to time (including after termination of any of the ABL Credit 
Agreement and the Term/LC Credit Agreement), including principal, premium (if any), interest 
(including interest accruing on or after the filing of any petition in bankruptcy or for 
reorganization relating to the Company whether or not a claim for post-filing interest is allowed 
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in such proceedings), fees, charges, expenses, reimbursement obligations, guarantees and all 
other amounts payable thereunder or in respect thereof.] 

“Bankruptcy Code” means the Bankruptcy Reform Act of 1978, as amended.  

“Bankruptcy Court” means the United States Bankruptcy Court for the Eastern District of 
Missouri, Eastern Division. 

“Bankruptcy Proceedings” means the reorganization proceedings of the Company and 
certain of its Subsidiaries, as debtors, under Chapter 11 of the Bankruptcy Code in the 
Bankruptcy Court. 

“Board of Directors” means: 

(1) with respect to the Company, its board of directors; and 

(2) with respect to any other Person, (i) if the Person is a corporation, the board of 
directors of the corporation, (ii) if the Person is a partnership, the Board of Directors of the 
general partner of the partnership and (iii) with respect to any other Person, the board, committee 
or members of such Person serving a similar function. 

“Board Resolution” means a copy of one or more resolutions, certified by an Officer of 
the Company to have been duly adopted or consented to by the Board of Directors and to be in 
full force and effect, and delivered to the Trustee.  

“Business Day” means a day, other than a Saturday or Sunday, that in The City of New 
York or at a place of payment is not a day on which banking institutions are authorized or 
required by law, regulation or executive order to close.  

 “Capital Lease” means, with respect to any Person, any lease of any property which, in 
conformity with GAAP, is required to be capitalized on the balance sheet of such Person 
provided that, for the avoidance of doubt, any obligations relating to a lease that was accounted 
for by such Person as an operating lease as of the Issue Date and any similar lease entered into 
after the Issue Date by such Person shall be accounted for as an operating lease and not a Capital 
Lease. 

“Capital Lease Obligations” means of any Person as of the date of determination, the 
aggregate liability of such Person under Capital Leases reflected on a balance sheet of such 
Person under GAAP. 

“Capital Stock” means:  

(1) in the case of a corporation, corporate stock or shares;  

(2) in the case of an association or business entity, any and all shares, interests, 
participations, rights or other equivalents (however designated) of corporate stock;  
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(3) in the case of a partnership or limited liability company, partnership or 
membership interests (whether general or limited); and  

(4) any other interest or participation that confers on a Person the right to receive a 
share of the profits and losses of, or distributions of assets of, the issuing Person; 

provided, however, that all convertible Indebtedness shall be deemed Indebtedness, and not 
Capital Stock, unless and until the applicable part of any such Indebtedness is converted into 
Capital Stock. 

“Cash Equivalents” means: 

(1) United States dollars, or money in other currencies; 

(2) U.S. Government Obligations or certificates representing an ownership interest in 
U.S. Government Obligations with maturities not exceeding two years from the date of 
acquisition; 

(3) (i) demand deposits, (ii) time deposits and certificates of deposit with maturities 
of one year or less from the date of acquisition, (iii) bankers’ acceptances with maturities not 
exceeding one year from the date of acquisition, and (iv) overnight bank deposits, in each case 
with any bank or trust organized or licensed under the laws of the United States or any state 
thereof (including any branch of a foreign bank licensed under any such laws) having capital, 
surplus and undivided profits in excess of $500,000,000 (or the foreign currency equivalent 
thereof) whose short-term debt is rated “A-2” or higher by S&P or “P-2” or higher by Moody’s; 

(4) commercial paper maturing within 364 days from the date of acquisition thereof 
and having, at such date of acquisition, ratings of at least A-1 by S&P or P-1 by Moody’s; 

(5) readily marketable direct obligations issued by any state, commonwealth or 
territory of the U.S. or any political subdivision thereof, in each case with an Investment Grade 
Rating by S&P or Moody’s with maturities not exceeding one year from the date of acquisition; 

(6) investment funds substantially all of the assets of which consist of investments of 
the type described in clauses (1) through (5) above; and 

(7) fully collateralized repurchase agreements with a term of not more than 30 days 
for securities described in clause (2) above and entered into with a financial institution satisfying 
the criteria described in clause (3) above. 

“Certificated Securities” means Securities that are issued in definitive form in the form of 
the Securities attached hereto as Exhibit A.  

“Change of Control” means the occurrence of either of the following:  

(1) the sale, lease or transfer, in one or a series of related transactions, of all or 
substantially all the assets of the Company and its Subsidiaries, taken as a whole, to any Person;  
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(2) prior to an Initial Public Offering, the Company becomes aware (by way of a 
report or any other filing pursuant to Section 13(d) of the Exchange Act, proxy, vote, written 
notice or otherwise) of the acquisition by any Person or group (within the meaning of 
Section 13(d)(3) or Section 14(d)(2) of the Exchange Act, or any successor provision, but 
excluding any employee benefit plan of such Person or its subsidiaries, and any Person or entity 
acting in its capacity as trustee, agent or other fiduciary or administrator of any such plan) other 
than a Permitted Holder, including any group acting for the purpose of acquiring, holding or 
disposing of securities (within the meaning of Rule 13d-5(b)(1) under the Exchange Act), in a 
single transaction or in a related series of transactions, by way of merger, consolidation, 
amalgamation or other business combination or purchase of beneficial ownership (within the 
meaning of Rule 13d-3 under the Exchange Act, or any successor provision), of more than 50% 
of the total voting power of the Voting Stock of the Company;  

(3)  after an Initial Public Offering, the Company becomes aware (by way of a report 
or any other filing pursuant to Section 13(d) of the Exchange Act, proxy, vote, written notice or 
otherwise) of the acquisition by any Person or group (within the meaning of Section 13(d)(3) or 
Section 14(d)(2) of the Exchange Act, or any successor provision, but excluding any employee 
benefit plan of such Person or its subsidiaries, and any person or entity acting in its capacity as 
trustee, agent or other fiduciary or administrator of any such plan) other than a Permitted Holder, 
including any group acting for the purpose of acquiring, holding or disposing of securities 
(within the meaning of Rule 13d-5(b)(1) under the Exchange Act), in a single transaction or in a 
related series of transactions, by way of merger, consolidation, amalgamation or other business 
combination or purchase of beneficial ownership (within the meaning of Rule 13d-3 under the 
Exchange Act, or any successor provision), of more than 35% of the total voting power of the 
Voting Stock of the Company if such Person or group also holds a greater percentage than the 
Permitted Holders hold, on an aggregate basis, of the total voting power of the Voting Stock of 
the Company; or 

(4) [during any period of 12 consecutive months,] a majority of the members of the 
Company’s Board of Directors are not Continuing Directors 

; provided that for the avoidance of doubt, in each of the above, none of the transactions 
contemplated in the Plan Confirmation Order, the Plan of Reorganization or [_______] shall 
constitute, or be deemed to constitute, a Change of Control. 

“Clearstream” means Clearstream Banking, Société Anonyme. 

“Collateral” means any and all property owned, leased or operated by a Person covered 
by the Collateral Documents and any and all other property of the Company or any Guarantor, 
now existing or hereafter acquired, that may at any time be or become subject to a security 
interest or Lien in favor of the Collateral Trustee and for the benefit of the Secured Parties (as 
defined in the Collateral Trust Agreement) to secure the Securities Obligations; provided that 
Collateral shall exclude Excluded Property. 

“Collateral Documents” means, [collectively, the Security Agreement, each Lien Sharing 
and Priority Confirmation, the Security and Collateral Agency Agreement, the Mortgages, the 
Intercreditor Agreements] and all other agreements, instruments and documents executed in 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 45 of 293



 

8 
 
  

connection with this Indenture that are intended to create, perfect or evidence Liens to secure the 
Securities Obligations, including, without limitation, all other security agreements, pledge 
agreements, mortgages, deeds of trust, collateral trust agreements, intercreditor agreements or 
collateral sharing agreements, loan agreements, notes, guarantees, subordination agreements, 
pledges, powers of attorney, consents, assignments, contracts, fee letters, notices, leases, 
financing statements and all other written matter whether heretofore, now, or hereafter executed 
by the Company or any Guarantor and delivered to the Collateral Trustee, in each case that is 
intended to create, perfect or evidence Liens to secure the Securities Obligations, as the same 
may be amended, amended and restated, restated, supplemented, renewed, extended, replaced or 
otherwise modified from time to time. 

“Collateral Trust Agreement” means the Collateral Trust Agreement among the Company, 
the Subsidiaries of the Company from time to time party thereto, the Trustee and the Collateral 
Trustee, dated as of the Issue Date, as it may be amended, restated, supplemented, modified, 
extended, renewed or replaced from time to time in accordance with its terms. 

“Collateral Trustee” means U.S. Bank National Association, together with its successors 
and permitted assigns, in its capacity as collateral trustee under the Collateral Trust Agreement, 
the Security Agreement and any other Collateral Document (and to the extent applicable any co-
trustee or separate trustee appointed by the Collateral Trustee pursuant to the Collateral Trust 
Agreement). 

“Company” means the party named as the “Company” in the first paragraph of this 
Indenture until a successor replaces it pursuant to the applicable provisions of this Indenture and, 
thereafter, shall mean such successor. The foregoing sentence shall likewise apply to any 
subsequent such successor or successors.  

“Company Order” means a written request or order signed in the name of the Company 
by any two Officers and delivered to the Trustee.  

“consolidated” with respect to any Person shall mean such Person consolidated with its 
Restricted Subsidiaries, and shall not include any Unrestricted Subsidiary, but the interest of such 
Person in an Unrestricted Subsidiary will be accounted for as an Investment.  

“Consolidated EBITDA” means, for any Person for any period, Consolidated Net Income 
for such Person for such period: 

(1) plus, without duplication, the following for such Person and its Subsidiaries 
(Restricted Subsidiaries, in the case of the Company) for such period to the extent deducted in 
calculating Consolidated Net Income: 

 (A) federal state, local and foreign income tax expense for such period, 

 (B) non-cash compensation expense, 

 (C) losses on discontinued operations, 
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 (D) extraordinary or non-recurring gains and losses in accordance with GAAP, 

 (E) Fixed Charges, 

 (F) depreciation, depletion and amortization of property, plant, equipment and 
intangibles, 

 (G) debt extinguishment costs, 

 (H) other non-cash charges (including, without limitation, FASB ASC 360-10 
writedowns, but excluding any non-cash charge which requires an accrual of, or a cash reserve 
for, anticipated cash charges for any future period), 

 (I) reclamation and remediation obligation expenses determined in accordance 
with GAAP , including such expenses relating to selenium (it being understood that reclamation 
and remediation obligation expenses may not be added back under any other clause in this 
definition),  

 (J) cash proceeds of asset sales or principal repayments in cash of notes 
receivables related to asset sales, so long as such cash proceeds and cash repayments in the 
aggregate do not exceed 20% of Consolidated EBITDA in any reporting period, 

 (K) cash received from any non-wholly owned subsidiary or joint venture, 

 (L) transaction costs, fees and expenses incurred during such period in connection 
with any acquisition not prohibited hereunder or any issuance of debt or equity securities not 
prohibited hereunder (or repayment or refinancing of Indebtedness not prohibited hereunder) by 
the Company or any of its Restricted Subsidiaries, in each case for such period and any costs and 
expenses (including legal, financial and other advisors) incurred in connection with the 
Bankruptcy Proceedings and the Plan of Reorganization or any other transaction related thereto 
for such period,  

 (M)  negative sales or purchase contract accretion, and 

 (N) past mining obligation expenses less past mining obligation cash payments; 

provided that, with respect to any Subsidiary of such Person (Restricted Subsidiary, in the case of 
the Company), the foregoing such items shall be added only to the extent and in the same 
proportion that such Subsidiary’s net income was included in calculating Consolidated Net 
Income. 

(2) minus, without duplication, the following for such Person and its Subsidiaries 
(Restricted Subsidiaries in the case of the Company) for such period to the extent added in 
calculating Consolidated Net Income: 

 (A) federal state, local and foreign income tax benefit for such period, 

 (B) gains on discontinued operations, 
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 (C) Consolidated EBITDA of any non-wholly owned subsidiary, and equity 
earnings and losses from joint ventures, 

 (D)  cash dividends made to any minority interest holder, and 

 (E)  positive sales or purchase contract accretion. 

“Consolidated Funded Indebtedness” means, as of any date of determination, for the 
Company and its Restricted Subsidiaries on a consolidated basis, the sum of (a) the outstanding 
principal amount of all obligations, whether current or long-term, for borrowed money (including 
Obligations hereunder) and all obligations evidenced by bonds, debentures, notes, loan 
agreements or other similar instruments as of such date, (b) all direct obligations arising under 
standby letters of credit and similar instruments solely to the extent amounts have been drawn 
and remain unpaid thereunder (other than any letter of credit borrowings to the extent cash 
collateralized), (c) Attributable Indebtedness in respect of Capital Lease Obligations, (d) without 
duplication, all guarantees with respect to outstanding Indebtedness of the types specified in 
clauses (a) through (c) above of Persons other than the Company or any Restricted Subsidiary, 
and (e) the Swap Termination Value that is due and payable by the Company and its Restricted 
Subsidiaries under any Swap Contract that has been closed out; provided, however, that 
Consolidated Funded Indebtedness shall exclude (x) any amount that would otherwise be 
included therein to the extent such amount represents capitalized interest that accrued on or after 
the date hereof on any Securities or any other Parity Lien Debt or unsecured Indebtedness 
(whether or not such capitalized interest has subsequently been refinanced or replaced) and (y) 
any unsecured debt to the extent such debt provides for interest solely paid-in-kind until after the 
date that is 91 days after the then Latest Maturity Date (as defined in the Term/LC Credit 
Agreement). 

“Consolidated Net Income” means, for any Person for any period, the aggregate net 
income (or loss) of such Person and its Subsidiaries for such period determined on a consolidated 
basis in conformity with GAAP (after reduction for minority interests in Subsidiaries of such 
Person), provided that the following (without duplication) shall be excluded in computing 
Consolidated Net Income: 

(1) the net income (or loss) of any Person other than a Subsidiary of such Person 
(Restricted Subsidiary, in the case of the Company), except to the extent of dividends or other 
distributions actually paid in cash to the Company or any of its Restricted Subsidiaries by such 
Person during such period; 

(2) the net income (or loss) of any Subsidiary of such Person (Restricted Subsidiary, 
in the case of the Company) to the extent that the declaration or payment of dividends or similar 
distributions by such Subsidiary of its net income is not at the date of determination permitted 
without any prior governmental approval (which has not been obtained) or, directly or indirectly, 
by the operation of the terms of its charter or any agreement, instrument, judgment, decree, order, 
statute, rule, or governmental regulation applicable to that Subsidiary or its stockholders, unless 
such restriction with respect to the payment of dividends or in similar distributions has been 
legally waived; 
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(3) any net after-tax gains or losses (less all fees and expenses or charges relating 
thereto) attributable to asset sales, other dispositions or the extinguishment of debt, in each case 
other than in the ordinary course of business; 

(4) any net after-tax extraordinary gains or losses; 

(5) the cumulative effect of a change in accounting principles; and 

(6) in calculating Consolidated Net Income for purposes of clause (a)(iii) of Section 
4.11 only, the net income (or loss) of a successor entity prior to assuming the Company’s 
obligations hereunder and under the Securities pursuant to Section 5.01. 

“Consolidated Net Leverage Ratio” means, as of any date of determination, the ratio of (a) 
Consolidated Funded Indebtedness less Unrestricted Cash as of such date, to (b) Consolidated 
EBITDA for the period of the four consecutive fiscal quarters ending as of the date of such 
financial statements. 

“Consolidated Tangible Assets” means, as of any date of determination, (a) the sum of all 
amounts that would, in accordance with GAAP, be set forth opposite the caption “total assets” 
(or any like caption) on a consolidated balance sheet of the Company and its Restricted 
Subsidiaries minus (b) the sum of all amounts that would, in accordance with GAAP, be set forth 
opposite the captions “goodwill” or other intangible categories (or any like caption) on a 
consolidated balance sheet of the Company and its Restricted Subsidiaries [minus (c) assets of a 
Securitization Subsidiary]. 

“Continuing Directors” means, as of any date of determination, any member of the Board 
of Directors (i) who was a member of that Board of Directors on the Issue Date, (ii) whose 
election or nomination to that Board of Directors was approved by individuals referred to in 
clause (i) above constituting at the time of such election or nomination at least a majority of that 
board or equivalent governing body or (iii) whose election or nomination to that Board of 
Directors was approved by individuals referred to in clauses (i) and (ii) above constituting at the 
time of such election or nomination at least a majority of that Board of Directors (excluding, in 
the case of both clause (ii) and clause (iii), any individual whose initial nomination for, or 
assumption of office as, a member of that Board of Directors occurs as a result of an actual or 
threatened solicitation of proxies or consents for the election or removal of one or more directors 
by any person or group other than a solicitation for the election of one or more directors by or on 
behalf of the Board of Directors). 

“Corporate Trust Office” means the office of the Trustee at which at any time this 
Indenture shall be administered, which office at the date of execution of this instrument is 
located at the address of the Trustee in Nashville, Tennessee specified in Section 12.02 hereof, 
except that with respect to the surrender of Securities for registration of transfer, exchange, 
purchase or redemption or the office where Global Securities shall be deposited as custodian for 
the Depositary, such term means the address of the Trustee in St. Paul, Minnesota specified in 
Section 12.02 hereof and with respect to presentation or surrender of Securities for payment such 
term means the office or agency of the Trustee at which at any particular time its corporate 
agency business shall be conducted in the Borough of Manhattan, The City of New York, which 
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office or agency on the Issue Date is located at 100 Wall Street, New York, New York 10005, 
Attention: Global Corporate Trust Services or, in the case of any of such offices or agency, such 
other address as the Trustee may designate from time to time by notice to the Holders and the 
Company, or the principal corporate trust office of any successor Trustee (or such other address 
as a successor Trustee may designate from time to time by notice to the Holders and the 
Company). 

“Credit Agreement” means either of the ABL Credit Agreement or the Term/LC Credit 
Agreement. 

“Credit Agreement Documents” means the collective reference to any Credit Agreement, 
any notes issued pursuant thereto and the guarantees thereof, any fee letters related thereto, and 
the collateral documents relating thereto, as amended, supplemented, restated, renewed, refunded, 
replaced, restructured, repaid, refinanced or otherwise modified, in whole or in part, from time to 
time.  

“Default” means any event which is, or after notice or passage of time or both would be, 
an Event of Default.  

“Definitive Security” means a certificated Security registered in the name of the Holder 
thereof and issued in accordance with Section 2.06 hereof, substantially in the form of Exhibit A 
hereto except that such Security shall not bear the Global Securities Legend and shall not have 
the “Schedule of Increases or Decreases in the Global Security” attached thereto. 

“Depositary” means, with respect to the Securities issuable or issued in whole or in part 
in global form, the Person specified in Section 2.03 hereof as the Depositary with respect to the 
Securities, and any and all successors thereto appointed as depositary hereunder and having 
become such pursuant to the applicable provision of this Indenture. 

“Designated Non-cash Consideration” means the Fair Market Value of non-cash 
consideration received by the Company or any of its Restricted Subsidiaries in connection with 
an Asset Sale that is so designated as Designated Non-cash Consideration pursuant to an Officers’ 
Certificate, less the amount of Cash Equivalents received in connection with a subsequent sale of 
or collection on such Designated Non-cash Consideration. 

“Disqualified Equity Interests” means Equity Interests that by their terms (or by the terms 
of any security into which such Equity Interests are convertible, or for which such Equity 
Interests are exchangeable, in each case at the option of the holder thereof) or upon the 
happening of any event: 

(1) matures or is mandatorily redeemable, pursuant to a sinking fund obligation or 
otherwise, or are required to be redeemed or redeemable at the option of the holder prior to the 
Stated Maturity of the Securities for consideration other than Qualified Equity Interests, or 

(2) are convertible at the option of the holder into Disqualified Equity Interests or 
exchangeable for Indebtedness, in each case prior to the date that is 91 days after the date on 
which the Securities mature; provided that Equity Interests shall not constitute Disqualified 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 50 of 293



 

13 
 
  

Equity Interests solely because of provisions giving holders thereof the right to require the 
repurchase or redemption upon an “asset sale” or “change of control” occurring prior to the 
Stated Maturity of the Securities if those provisions: 

(A) are no more favorable to the holders of such Equity Interests than those set forth 
under Section 4.13 and Section 4.15 hereof, respectively, and 

(B) specifically state that repurchase or redemption pursuant thereto shall not be 
required prior to the Company’s repurchase of the Securities as required under the 
terms hereof. 

“Disqualified Stock” means Capital Stock constituting Disqualified Equity Interests. 

“Domestic Subsidiary” means a Subsidiary incorporated or otherwise organized or 
existing under the laws of the United States, any state thereof, the District of Columbia or any 
territory or possession of the United States.  

“DTC” means The Depository Trust Company, its nominees and successors. 

“Equity Interests” means all Capital Stock and all warrants or options with respect to, or 
other rights to purchase, Capital Stock, but excluding Indebtedness convertible into, or 
exchangeable for, Capital Stock. 

“Euroclear” means Euroclear Bank S.A./N.V., as operator of the Euroclear system.  

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules 
and regulations promulgated thereunder, as in effect from time to time.   

“Excluded Property” has the meaning assigned to such term in the Security Agreement. 

“Existing Indebtedness” means all Indebtedness of the Company or its Subsidiaries (other 
than Indebtedness under the Securities and the Guarantees issued on the date of this Indenture or 
under the ABL Credit Agreement or the Term/LC Credit Agreement) in existence on the date of 
this Indenture, until such amounts are repaid. 

“Fair Market Value” means, with respect to any property, the price that could be 
negotiated in an arm’s-length transaction between a willing seller and a willing buyer, neither of 
whom is under undue pressure or compulsion to complete the transaction. Fair Market Value 
shall be determined, except as otherwise provided, (a) if such property has a Fair Market Value 
equal to or less than $[25,000,000], by any Officer; or (b) if such property has a Fair Market 
Value in excess of $[25,000,000], by at least a majority of the disinterested members of the 
Board of Directors and evidenced by a Board Resolution delivered to the Trustee. 

“Fixed Charge Coverage Ratio” means, on any date (the “transaction date”) for any 
Person, the ratio of: 
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(x) the aggregate amount of Consolidated EBITDA for such Person for the four fiscal 
quarters immediately prior to the transaction date for which internal financial statements are 
available (the “reference period”) to 

(y) the aggregate Fixed Charges for such Person during such reference period, in all 
cases calculated on a consolidated basis for such Person. 

In making the foregoing calculation, 

(1) pro forma effect shall be given to any Indebtedness or Preferred Stock Incurred 
during or after the reference period to the extent the Indebtedness is outstanding or 
is to be Incurred on the transaction date as if the Indebtedness, Disqualified Stock or 
Preferred Stock had been Incurred on the first day of the reference period; 

(2) pro forma calculations of interest on Indebtedness bearing a floating interest rate 
shall be made as if the rate in effect on the transaction date (taking into account any 
Hedging Agreement applicable to the Indebtedness if the Hedging Agreement has a 
remaining term of at least 12 months) had been the applicable rate for the entire 
reference period; 

(3) Fixed Charges related to any Indebtedness or Preferred Stock no longer outstanding 
or to be repaid or redeemed on the transaction date, except for Interest Expense 
accrued during the reference period under a revolving credit to the extent of the 
commitment thereunder (or under any successor revolving credit) in effect on the 
transaction date, shall be excluded; 

(4) pro forma effect shall be given to: 

(A) the creation, designation or redesignation of Restricted and Unrestricted 
Subsidiaries, 

(B) the acquisition or disposition of companies, divisions or lines of businesses by 
such Person and its Subsidiaries (Restricted Subsidiaries in the case of the 
Company), including any acquisition or disposition of a company, division or 
line of business since the beginning of the reference period by a Person that 
became a Subsidiary of such Person (Restricted Subsidiary, in the case of the 
Company) after the beginning of the reference period, and 

(C) the discontinuation of any discontinued operations but, in the case of Fixed 
Charges, only to the extent that the obligations giving rise to the Fixed 
Charges shall not be obligations of such Person or any of its Subsidiaries 
(Restricted Subsidiaries in the case of the Company) following the transaction 
date 

that have occurred since the beginning of the reference period as if such events had occurred, and, 
in the case of any disposition, the proceeds thereof applied, on the first day of the reference 
period. To the extent that pro forma effect is to be given to an acquisition or disposition of a 
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company, division or line of business, the pro forma calculation shall be based upon the most 
recent four full fiscal quarters for which the relevant financial information is available. 

“Fixed Charges” means, for any Person for any period, the sum of: 

(1) Interest Expense for such Person for such period; and 

(2) the product of 

(x) cash and non-cash dividends paid, declared, accrued or accumulated on any 
Disqualified Stock or Preferred Stock of such Person or any of its Subsidiaries (Restricted 
Subsidiaries in the case of the Company), except for dividends payable in Capital Stock of the 
Company other than Disqualified Stock or paid to such Person or any of its Subsidiaries 
(Restricted Subsidiaries in the case of the Company), and 

(y) a fraction, the numerator of which is one and the denominator of which is one 
minus the sum of the currently effective combined Federal, state, local and foreign tax rate 
applicable to such Person and its Subsidiaries (Restricted Subsidiaries in the case of the 
Company). 

“Foreign Subsidiary” means a Subsidiary not organized or existing under the laws of the 
United States of America or any state, territory or possession thereof or the District of Columbia.  

“GAAP” means generally accepted accounting principles set forth in the opinions and 
pronouncements of the Accounting Principles Board of the American Institute of Certified Public 
Accountants and statements and pronouncements of the Financial Accounting Standards Board 
or in such other statements by such other entity as have been approved by a significant segment 
of the accounting profession, in each case, as in effect in the United States of America on the 
Issue Date, except with respect to any reports or financial information required to be delivered 
pursuant to  Section 4.02 hereof, which shall be prepared in accordance with GAAP as in effect 
on the date thereof. 

“Global Securities” means, individually and collectively, each of the Global Securities 
deposited with or on behalf of and registered in the name of the Depository or its nominee, 
substantially in the form of Exhibit A hereto and that bears the Global Securities Legend and that 
has the “Schedule of Increases or Decreases in the Global Security” attached thereto, issued in 
accordance with Section 2.01, Section 2.06(b)(iv) or Section 2.06(d) hereof.  

“Global Security Legend” means the legend set forth in Section 2.06(f)(ii), which is 
required to be placed on all Global Securities issued under this Indenture. 

“Governmental Authority” means the government of the United States of America, any 
other nation or any political subdivision thereof, whether state or local, and any agency, authority, 
instrumentality, regulatory body, court, central bank or other entity exercising executive, 
legislative, judicial, taxing, regulatory or administrative powers or functions of or pertaining to 
government. 
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“guarantee” by any Person (the “guarantor”) means any obligation, contingent or 
otherwise, of the guarantor guaranteeing any Indebtedness or other obligation of any other 
Person (the “primary obligor”), whether directly or indirectly, and including any written 
obligation of the guarantor, (a) to purchase or pay (or advance or supply funds for the purchase 
or payment of) such Indebtedness or other obligation or to purchase (or advance or supply funds 
for the purchase of) any security for the payment thereof, (b) to maintain working capital, equity 
capital or any other financial statement condition or liquidity of the primary obligor so as to 
enable the primary obligor to pay such Indebtedness or other obligation or (c) as an account party 
in respect of any letter of credit or letter of guarantee issued to support such Indebtedness or 
other obligation; provided that the term “guarantee” shall not include endorsements for collection 
or deposit in the ordinary course of business.  

“Guarantee” means an unconditional guaranty of the Securities Obligations given by any 
Subsidiary pursuant to the provisions of Article X of this Indenture.  

“Guarantor” means (i) each Restricted Subsidiary of the Company in existence on the 
Issue Date that guarantees any of the ABL Credit Agreement or the Term/LC Credit Agreement 
and (ii) each Subsidiary that executes and delivers a Guarantee pursuant to Section 10.08 hereof 
and (iii) each Subsidiary that otherwise executes and delivers a Guarantee, in each case, until 
such time as such Subsidiary is released from its Guarantee in accordance with the provisions of 
this Indenture.  References to Guarantor or Guarantors, where appropriate, shall include such 
Guarantor, or Guarantors, in its or their capacity as a grantor or mortgagor under the applicable 
Collateral Documents. 

“Hedging Agreement” means any and all rate swap transactions, basis swaps, credit 
derivative transactions, forward rate transactions, commodity swaps, commodity options, 
forward commodity contracts, equity or equity index swaps or options, bond or bond price or 
bond index swaps or options or forward bond or forward bond price or forward bond index 
transactions, interest rate options, forward foreign exchange transactions, cap transactions, floor 
transactions, collar transactions, currency swap transactions, cross-currency rate swap 
transactions, currency options, spot contracts, or any other similar transactions or any 
combination of any of the foregoing (including any options to enter into any of the foregoing), 
whether or not any such transaction is governed by or subject to any master agreement. 

“Holder” or “Securityholder” means a Person in whose name a Security is registered on 
the Registrar’s books.  

“Incur” means, with respect to any Indebtedness or Capital Stock, to incur, create, issue, 
assume or guarantee such Indebtedness or Capital Stock. If any Person becomes a Restricted 
Subsidiary on any date after the date hereof (including by redesignation of an Unrestricted 
Subsidiary or failure of an Unrestricted Subsidiary to meet the qualifications necessary to remain 
an Unrestricted Subsidiary), the Indebtedness and Capital Stock of such Person outstanding on 
such date shall be deemed to have been Incurred by such Person on such date for purposes of 
Section 4.10 hereof, but shall not be considered the sale or issuance of Equity Interests for 
purposes of Section 4.13 hereof. Neither the accrual of interest nor the accretion of original issue 
discount nor the payment of interest in the form of additional Indebtedness (to the extent 
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provided for when the Indebtedness on which such interest is paid was originally issued) shall be 
considered an Incurrence of Indebtedness. 

“Indebtedness” means, with respect to any Person, without duplication, 

(1) all indebtedness of such Person for borrowed money; 

(2) all obligations of such Person evidenced by bonds, debentures, notes or other 
similar instruments; 

(3) all obligations of such Person in respect of letters of credit, bankers’ acceptances 
or other similar instruments; 

(4) all obligations of such Person to pay the deferred and unpaid purchase price of 
property or services provided by third-party service providers which are recorded 
as liabilities under GAAP, excluding (i) trade payables arising in the ordinary 
course of business and payable in accordance with customary practice, and (ii) 
accrued expenses, salary and other employee compensation obligations incurred 
in the ordinary course; 

(5) the Attributable Indebtedness of such Person in respect of Capital Leases; 

(6) [the amount of all Receivables Financings of such Person;] 

(7) Disqualified Equity Interests of such Person; 

(8) all Indebtedness of other Persons guaranteed by such Person to the extent so 
guaranteed; 

(9) all Indebtedness (excluding prepaid interest thereon) of other Persons secured by 
a Lien on any property owned or being purchased by (including indebtedness 
owing under conditional sales or other title retention agreements) such Person, 
whether or not such Indebtedness is assumed by such Person or is limited in 
recourse; and 

(10) all obligations of such Person under Hedging Agreements. 

The amount of Indebtedness of any Person shall be deemed to be: 

(A) with respect to Indebtedness secured by a Lien on an asset of such Person 
but not otherwise the obligation, contingent or otherwise, of such Person, 
the lesser of (x) the fair market value of such asset on the date the Lien 
attached and (y) the amount of such Indebtedness; 

(B) with respect to any Indebtedness issued with original issue discount, the 
face amount of such Indebtedness less the remaining unamortized portion 
of the original issue discount of such Indebtedness; 
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(C) with respect to any Hedging Agreement, the amount payable (determined 
after giving effect to all contractually permitted netting) if such Hedging 
Agreement terminated at that time; and 

(D) otherwise, the outstanding principal amount thereof. 

“Indenture” means this instrument, as amended or supplemented from time to time in 
accordance with the terms hereof, including the provisions of the TIA that are deemed to be a 
part hereof in the event this instrument is qualified under the TIA.  

“Indirect Participant” means a Person who holds a beneficial interest in a Global Security 
through a Participant. 

“Initial Public Offering” means the initial offering by the Company or any direct or 
indirect parent of the Company of its common Equity Interests in an underwritten primary public 
offering (other than a public offering pursuant to a registration statement on Form S-8) pursuant 
to an effective registration statement filed with the U.S. Securities and Exchange Commission in 
accordance with the Securities Act (whether alone or in connection with or solely pursuant to a 
secondary public offering).   

“Initial Securities” means the first $262,500,000 aggregate principal amount of Securities 
issued under this Indenture on the date hereof, which amount includes the issuance of Securities 
to certain Affiliates of the Backstop Parties in respect of backstop fees. 

“Institutional Accredited Investor” means an institution that is an “accredited investor” as 
defined in Rule 501(a)(1), (2), (3) or (7) under the Securities Act, who is not also a QIB. 

“Intercreditor Agreements” means the Senior Priority Lien Intercreditor Agreement[, the 
Collateral Trust Agreement, the Security and Collateral Agency Agreement] and such other 
intercreditor agreements as may be entered into from time to time by the Company with respect 
to the Collateral. 

“Interest Expense” means, for any Person for any period, the consolidated interest 
expense of such Person and its Subsidiaries (Restricted Subsidiaries in the case of the Company), 
plus, to the extent not included in such consolidated interest expense, and to the extent incurred, 
accrued or payable by such Person or its Subsidiaries (Restricted Subsidiaries in the case of the 
Company), without duplication: (i) interest expense attributable to Capital Leases, (ii) 
amortization of debt discount and debt issuance costs, (iii) capitalized interest, (iv) non-cash 
interest expense[,]/[ and] (v) any of the above expenses with respect to Indebtedness of another 
Person guaranteed by such Person or any of its Subsidiaries (Restricted Subsidiaries in the case 
of the Company) or secured by a Lien on the assets of such Person or any of its Subsidiaries 
(Restricted Subsidiaries in the case of the Company) [and (vi) any interest, premiums, fees, 
discounts, expenses and losses on the sale of accounts receivable (and any amortization thereof) 
payable by such Person or any of its Subsidiaries (Restricted Subsidiaries in the case of the 
Company) in connection with a Receivables Financing, and any yields or other charges or other 
amounts comparable to, or in the nature of, interest payable by such Person or any of its 
Subsidiaries (Restricted Subsidiaries in the case of the Company) under any Receivables 
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Financing]. Interest Expense shall be determined for any period after giving effect to any net 
payments made or received and costs incurred by such Person or any of its Subsidiaries 
(Restricted Subsidiaries in the case of the Company) with respect to any related interest rate 
Hedging Agreements. 

“Investment” means: 

(1) any advance (excluding intercompany liabilities incurred in the ordinary course of 
business in connection with the cash management operations of the Company or its Restricted 
Subsidiaries), loan or other extension of credit to another Person (but excluding (i) advances to 
customers, suppliers or the like in the ordinary course of business that are, in conformity with 
GAAP, recorded as accounts receivables, prepaid expenses or deposits on the balance sheet of 
the Company or its Restricted Subsidiaries and endorsements for collection or deposit arising in 
the ordinary course of business, (ii) commission, travel and similar advances to officers and 
employees made in the ordinary course of business and (iii) advances, loans or extensions of 
trade credit in the ordinary course of business by the Company or any of its Restricted 
Subsidiaries), 

(2) any capital contribution to another Person, by means of any transfer of cash or 
other property or in any other form, 

(3) any purchase or acquisition of Equity Interests, bonds, notes or other Indebtedness, 
or other instruments or securities issued by another Person, including the receipt of any of the 
above as consideration for the disposition of assets or rendering of services, or 

(4) any guarantee of any obligation of another Person. 

If the Company or any Restricted Subsidiary (x) issues, sells or otherwise disposes of any 
Equity Interests of any direct or indirect Restricted Subsidiary so that, after giving effect to that 
sale or disposition, such Person is no longer a Subsidiary of the Company, or (y) designates any 
Restricted Subsidiary as an Unrestricted Subsidiary in accordance with the terms hereof, all 
remaining Investments of the Company and the Restricted Subsidiaries in such Person shall be 
deemed to have been made at such time. The acquisition by the Company or any Restricted 
Subsidiary of a Person that holds an Investment in a third Person shall be deemed to be an 
Investment by the Person or such Restricted Subsidiary in such third Person in an amount equal 
to the Fair Market Value of the Investment held by the acquired Person in such third Person on 
the date of such acquisition. 

“Investment Grade Rating” means a rating equal to or higher than Baa3 (or the equivalent) 
by Moody’s and BBB- (or the equivalent) by S&P, or an equivalent rating by any other Rating 
Agency.  

“Investment Grade Securities” means:  

(1) securities issued or directly and fully guaranteed or insured by the U.S. 
government or any agency or instrumentality thereof (other than Cash Equivalents),  
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(2) securities that have a rating equal to or higher than Baa3 (or equivalent) by 
Moody’s and BBB- (or equivalent) by S&P, but excluding any debt securities or loans or 
advances between and among the Company and its Subsidiaries,  

(3) investments in any fund that invests exclusively in investments of the type 
described in clauses (1) and (2) which fund may also hold immaterial amounts of cash pending 
investment and/or distribution, and  

(4) corresponding instruments in countries other than the United States customarily 
utilized for high quality investments and in each case with maturities not exceeding two years 
from the date of acquisition. 

“Issue Date” means the date on which the Securities (other than Additional Securities) are 
originally issued hereunder. 

“Letter of Credit Facility” means (i) [the “L/C Facility” as such term is defined in the 
Senior Priority Lien Intercreditor Agreement], and (ii) all agreements, documents and/or 
instruments executed and/or delivered in connection therewith, from time to time, as amended, 
extended, renewed, restated, supplemented and/or modified or refinanced from time to time, in 
each case, in accordance with the provisions hereof and as otherwise permitted under the Senior 
Priority Lien Intercreditor Agreement and so long as such Indebtedness is otherwise permitted 
under Section 4.10(b)(iii) hereof. 

“Lien” means any mortgage, pledge, security interest, encumbrance, lien or charge of any 
kind (including any conditional sale or other title retention agreement or Capital Lease). 

“Lien Sharing and Priority Confirmation” means:  

as to any future Series of Parity Lien Debt, the written agreement of the holders of such 
Series of Parity Lien Debt, as set forth in this Indenture, credit agreement or other 
agreement governing such Series of Parity Lien Debt, for the enforceable benefit of all 
holders of each existing and future Series of Secured Debt and each existing and future 
Secured Debt Representative: 

(a) that all Parity Lien Obligations will be and are secured equally and 
ratably by all Parity Liens at any time granted by the Company or any Guarantor 
to secure any Obligations in respect of such Series of Parity Lien Debt and that all 
such Parity Liens will be enforceable by the Collateral Trustee for the benefit of 
all Parity Lien Secured Parties equally and ratably; provided, however, that 
notwithstanding the foregoing, this provision will not be violated with respect to 
any particular Collateral and any particular Series of Parity Lien Debt if the 
Secured Debt Documents in respect thereof prohibit the applicable Parity Lien 
Representative from accepting the benefit of a Lien on any particular asset or 
property or such Parity Lien Representative otherwise expressly declines in 
writing to accept the benefit of a Lien on such asset or property; 
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(b) that the holders of Obligations in respect of such Series of Parity Lien 
Debt are bound by the provisions of the Collateral Trust Agreement, including the 
provisions relating to the ranking of Parity Liens and the order of application of 
proceeds from the enforcement of Parity Liens; and 

(c) consenting to and directing the Collateral Trustee to perform its 
obligations under the Collateral Trust Agreement and the other Collateral 
Documents. 

“Management Rights Offering Warrants” means the warrants to acquire 1,000,000 shares 
of Class A Common Stock issued from time to time in accordance with a management 
compensation plan or program.   

“Material Adverse Effect” means (a) a material adverse effect on (i) the business, assets, 
operations or condition, financial or otherwise, of the Company and its Subsidiaries taken as a 
whole, (ii) the ability of the Company to perform any of its obligations under this Indenture, the 
Securities or the Collateral Documents or (iii) the rights of or benefits available to the Secured 
Parties under this Indenture and the Collateral Documents or (b) a material impairment of a 
material portion of the Collateral or of any Lien on any material portion of the Collateral in favor 
of or for the benefit of the Collateral Trustee or the priority of such Liens. 

“Moody’s” means Moody’s Investors Service, Inc. or any successor to the rating agency 
business thereof.  

“Mortgage” means each mortgage, deed of trust or other agreement which conveys or 
evidences a Lien in favor of the Collateral Trustee for the benefit of the Secured Parties (as 
defined in the Collateral Trust Agreement), on owned real property of the Company or any 
Guarantor, including any amendment, amendment and restatement, restatement, modification, 
supplement, extension, renewal or replacement thereto. 

“Net Cash Proceeds” means, with respect to any Asset Sale, the proceeds of such Asset 
Sale in the form of cash (including (i) payments in respect of deferred payment obligations to the 
extent corresponding to principal, but not interest, when received in the form of cash, and (ii) 
proceeds from the conversion of other consideration received when converted to cash but only 
when received), net of: 

(1) brokerage commissions and other fees and expenses related to such Asset Sale, 
including fees and expenses of counsel, accountants and investment bankers and any relocation 
expenses incurred as a result thereof; 

(2) provisions for income Taxes as a result of such Asset Sale taking into account the 
consolidated results of operations of the Company and its Restricted Subsidiaries reasonably 
estimated to actually be payable within two years of the date of the relevant transaction as a 
result of any gain recognized in connection therewith, provided that if the amount of any 
estimated Taxes hereunder exceeds the amount of Taxes actually required to be paid in cash in 
respect of such Asset Sale, the aggregate amount of such excess shall constitute Net Cash 
Proceeds; 
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(3) payments required to be made to holders of minority interests in Restricted 
Subsidiaries as a result of such Asset Sale or to repay Indebtedness outstanding at the time of 
such Asset Sale that is secured by a Lien on the property or assets sold; and 

(4) appropriate amounts to be provided as a reserve against liabilities associated with 
such Asset Sale, including pension and other post-employment benefit liabilities, liabilities 
related to environmental matters and indemnification obligations associated with such Asset Sale, 
with any subsequent reduction of the reserve other than by payments made and charged against 
the reserved amount to be deemed a receipt of cash. 

“Non-U.S. Person” means a Person who is not a U.S. Person. 

“Obligations” means, with respect to any Indebtedness, all obligations (whether in 
existence on the Issue Date or arising afterwards, absolute or contingent, direct or indirect) for or 
in respect of principal (when due, upon acceleration, upon redemption, upon mandatory 
repayment or repurchase pursuant to a mandatory offer to purchase, or otherwise), premium, 
interest, penalties, fees, indemnification, reimbursement, expenses, damages and other amounts 
payable and liabilities with respect to such Indebtedness, including all interest accrued or 
accruing after the commencement of any bankruptcy, insolvency or reorganization or similar 
case or proceeding at the contract rate (including, without limitation, any contract rate applicable 
upon default) specified in the relevant documentation, whether or not the claim for such interest 
is allowed as a claim in such case or proceeding, whether direct or indirect, absolute or 
contingent, joint or several, due or not due, primary or secondary, liquidated or unliquidated, or 
secured or unsecured[, and including without limitation the Acceleration Premium]. 

“Officer” means the Chairman, Vice Chairman, Chief Executive Officer, the President, 
any Executive Vice President, any Senior Vice President, any Vice President, the Chief Financial 
Officer, the Treasurer, the Secretary or any Assistant Secretary of the Company.  

“Officers’ Certificate” means a written certificate containing the statements specified in 
Section 12.05, signed by any two Officers and delivered to the Trustee.  

“Opinion of Counsel” means a written opinion containing the statements specified in 
Section 12.05, from legal counsel who is acceptable to the Trustee and delivered to the Trustee.  

“Parity Lien” means a Lien granted, or purported to be granted, by a security document to 
the Collateral Trustee for the benefit of the Parity Lien Secured Parties, at any time, upon any 
property of the Company or any Guarantor to secure Parity Lien Obligations. 

“Parity Lien Debt” means: 

(1) the Securities issued on the date of this Indenture;  

(2) any other Indebtedness of the Company (including Additional Securities issued under 
this Indenture) that is secured by a Parity Lien and that was permitted to be incurred and 
so secured under each applicable Secured Debt Document; provided that: 
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(a) the net proceeds of such Indebtedness are used to refund, refinance, 
replace, defease, discharge or otherwise acquire or retire Priority Lien Debt or 
other Parity Lien Debt;  

(b)  such Indebtedness was incurred in respect of Management Incentive 
Securities; or 

(c) on the date of incurrence of such Indebtedness, after giving pro forma 
effect to the incurrence thereof and the application of the proceeds therefrom, the 
Consolidated Net Leverage Ratio shall be less than 3.5 to 1.0; 

provided, in the case of any Indebtedness referred to in this clause (2):  

(a) on or before the date on which such Indebtedness is incurred by the 
Company, such Indebtedness is designated by the Company in an Officers’ 
Certificate delivered to each Parity Lien Representative and the Collateral Trustee, 
as “Parity Lien Debt” for the purposes of this Indenture and each applicable 
Secured Debt Document; provided that no Series of Secured Debt may be 
designated as both Parity Lien Debt and Priority Lien Debt; 

(b) such Indebtedness is governed by an indenture, credit agreement or other 
agreement that includes a Lien Sharing and Priority Confirmation; and 

(c) all requirements set forth in the Collateral Trust Agreement as to the 
confirmation, grant or perfection of the Collateral Trustee’s Liens to secure such 
Indebtedness or Obligations in respect thereof are satisfied (and the satisfaction of 
such requirements and the other provisions of this clause (c) will be conclusively 
established if the Company delivers to the Collateral Trustee an Officers’ 
Certificate stating that such requirements and other provisions have been satisfied 
and that such Indebtedness is “Parity Lien Debt”). 

“Parity Lien Documents” means this Indenture and any credit agreement pursuant to 
which any Parity Lien Debt is incurred and any related documents or agreements evidencing, 
governing or implementing such Parity Lien Debt, including any Collateral Documents (other 
than any Collateral Documents that do not secure Parity Lien Obligations). 

“Parity Lien Obligations” means Parity Lien Debt and all other Obligations in respect 
thereof, including, without limitation, interest and premium (if any) (including post-petition 
interest whether or not allowable) and all guarantees of any of the foregoing. 

“Parity Lien Representative” means:  

(1) in the case of the Securities, the Trustee; and  

(2) in the case of any other Series of Parity Lien Debt, the trustee, agent or representative 
of the holders of such Series of Parity Lien Debt who maintains the transfer register for 
such Series of Parity Lien Debt and (a) is appointed as a Parity Lien Representative (for 
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purposes related to the administration of the Security Documents) pursuant to this 
Indenture, a credit agreement or other agreement governing such Series of Parity Lien 
Debt, together with its successors in such capacity, and (b) has become a party to the 
Collateral Trust Agreement by executing a joinder in the form required under the 
Collateral Trust Agreement. 

“Parity Lien Secured Parties” means the holders of Party Lien Obligations, each Parity 
Lien Representative and the Collateral Trustee. 

“Participant” means, with respect to the Depositary, Euroclear or Clearstream, a Person 
who has an account with the Depositary, Euroclear or Clearstream, respectively (and, with 
respect to DTC, shall include Euroclear and Clearstream) 

“Permitted Business” means any of the businesses in which the Company and its 
Restricted Subsidiaries are engaged on the Issue Date, and any other businesses reasonably 
related, incidental, complementary or ancillary thereto. 

“Permitted Holder” means [(1) the Voting Trust, the United Mine Workers of America, 
the Backstop Parties and their respective Affiliates and (2) a group of related persons (as such 
terms are used in Sections 13(d) and 14(d) of the Exchange Act) that include one or more of the 
entities set forth in clause (1) of this definition.]  

“Permitted Investments” means: 

(1) any Investment in the Company or in a Restricted Subsidiary of the Company that 
is a Guarantor; 

(2) any Investment in cash or Cash Equivalents; 

(3) any Investment by the Company or any Subsidiary of the Company in a Person, if, 
as a result of such Investment 

  (A) such Person becomes a Restricted Subsidiary of the Company and a 
Guarantor, or 

(B) such Person is merged or consolidated with or into, or transfers or conveys 
substantially all its assets to, or is liquidated into, the Company or a 
Restricted Subsidiary that is a Guarantor; 

(4) Investments received as non-cash consideration in an asset sale made pursuant to 
and in compliance with Section 4.13 hereof; 

(5) any Investment acquired solely in exchange for Qualified Stock of the Company; 

(6) Hedging Agreements otherwise permitted under the terms hereof; 

(7) (i) receivables owing to the Company or any Restricted Subsidiary if created or 
acquired in the ordinary course of business, (ii) endorsements for collection or deposit in the 
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ordinary course of business, and (iii) securities, instruments or other obligations received in 
compromise or settlement of debts created in the ordinary course of business, or by reason of a 
composition or readjustment of debts or reorganization of another Person, or in satisfaction of 
claims or judgments; 

(8) payroll, travel and other loans or advances to, or guarantees issued to support the 
obligations of, current or former officers, managers, directors, consultants and employees, in 
each case in the ordinary course of business, not in excess of $[2,000,000] outstanding at any 
time; 

(9) [Investments arising as a result of any Permitted Receivables Financing;] 

(10) Investments in the nature of any Production Payments, royalties, dedication of 
reserves under supply agreements or similar rights or interests granted, taken subject to, or 
otherwise imposed on properties with normal practices in the mining industry; 

(11) Investments consisting of obligations specified in Section 4.10(b)(ix); 

(12) Investments resulting from pledges and deposits permitted under the definition of 
“Permitted Liens”; 

(13) Investments consisting of purchases and acquisitions, in the ordinary course of 
business, of inventory, supplies, material or equipment or the licensing or contribution of 
intellectual property; 

(14) Investments consisting of indemnification obligations in respect of performance 
bonds, bid bonds, appeal bonds, surety bonds, reclamation bonds and completion guarantees and 
similar obligations in respect of coal sales contracts (and extensions or renewals thereof on 
similar terms) or under applicable law or with respect to workers’ compensation benefits, in each 
case entered into in the ordinary course of business, and pledges or deposits made in the ordinary 
course of business in support of obligations under coal sales contracts (and extensions or 
renewals thereof on similar terms); 

(15) [customary Investments in a Securitization Subsidiary that are necessary or 
desirable to effect any Permitted Receivables Financing;] 

(16) Investments in Unrestricted Subsidiaries and joint ventures in an aggregate 
amount (without taking into account any changes in value after the making of any such 
Investment), taken together with all other Investments made in reliance on this clause, not to 
exceed the greater of (x) $[100,000,000] and (y) [3.0]% of Consolidated Tangible Assets (net of, 
with respect to the Investment in any particular Person, the cash return thereon received after the 
Issue Date as a result of any sale for cash, repayment, redemption, liquidating distribution or 
other cash realization (not included in Consolidated Net Income), not to exceed the amount of 
Investments in such Person made after the Issue Date in reliance on this clause); and 

(17) in addition to Investments listed above, Investments in Persons engaged in 
Permitted Businesses in an aggregate amount (without taking into account any changes in value 
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after the making of any such Investment), taken together with all other Investments made in 
reliance on this clause, not to exceed the greater of (x) $[100,000,000] and (y) [3.5]% of 
Consolidated Tangible Assets (net of, with respect to the Investment in any particular Person 
made pursuant to this clause, the cash return thereon received after the Issue Date as a result of 
any sale for cash, repayment, return, redemption, liquidating distribution or other cash realization 
(not included in Consolidated Net Income) not to exceed the amount of such Investments in such 
Person made after the Issue Date in reliance on this clause). 

“Permitted Liens” means, with respect to any Person:  

(1) Liens existing on the Issue Date; 

(2) Liens securing Parity Lien Obligations; 

(3) Liens securing Priority Lien Obligations; 

(4) (i) pledges or deposits under worker’s compensation laws, unemployment 
insurance and other social security laws or regulations or similar legislation, or to secure 
liabilities to insurance carriers under insurance arrangements in respect of such obligations, or 
good faith deposits, prepayments or cash payments in connection with bids, tenders, contracts or 
leases, or to secure public or statutory obligations, surety and appeal bonds, customs duties and 
the like, or for the payment of rent, in each case incurred in the ordinary course of business and 
(ii) Liens securing obligations specified in clause (b)(ix) of the definition of “Permitted 
Indebtedness,” Incurred in the ordinary course of business to secure performance of obligations 
with respect to statutory or regulatory requirements, performance or return-of-money bonds, 
contractual arrangements with suppliers, reclamation bonds, surety bonds or other obligations of 
a like nature and Incurred in a manner consistent with industry practice, in each case which are 
not Incurred in connection with the borrowing of money or the obtaining of advances or credit; 

(5) Liens imposed by law, such as carriers’, vendors’, warehousemen’s and 
mechanics’ liens, in each case for sums not yet due or being contested in good faith and by 
appropriate proceedings and in respect of Taxes and other governmental assessments and charges 
or claims which are not yet due or which are being contested in good faith and by appropriate 
proceedings; 

(6) customary Liens in favor of trustees and escrow agents, and netting and setoff 
rights, banker’s liens and the like in favor of financial institutions and counterparties to financial 
obligations and instruments, including Hedging Agreements; 

(7) Liens on assets pursuant to merger agreements, stock or asset purchase 
agreements and similar agreements in respect of the disposition of such assets; 

(8) options, put and call arrangements, rights of first refusal and similar rights relating 
to Investments in joint ventures, partnerships and the like; 

(9) judgment liens so long as no Event of Default then exists as a result thereof; 
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(10) Liens incurred in the ordinary course of business securing obligations other than 
Indebtedness for borrowed money and not in the aggregate materially detracting from the value 
of the properties or their use in the operation of the business of the Company and its Restricted 
Subsidiaries; 

(11) Liens (including the interest of a lessor under a Capital Lease) on property that 
secure Indebtedness Incurred pursuant to clause (b)(xiv) of the definition of “Permitted 
Indebtedness” for the purpose of financing all or any part of the purchase price or cost of 
construction or improvement of such property, provided that the Lien does not (x) extend to any 
additional property or (y) secure any additional obligations, in each case other than the initial 
property so subject to such Lien and the Indebtedness and other obligations originally so secured; 

(12) Liens on property of a Person at the time such Person becomes a Restricted 
Subsidiary of the Company, provided such Liens were not created in contemplation thereof and 
do not extend to any other property of the Company or any Restricted Subsidiary; 

(13) Liens on property at the time the Company or any of the Restricted Subsidiaries 
acquires such property, including any acquisition by means of a merger or consolidation with or 
into the Company or a Restricted Subsidiary of such Person, provided such Liens were not 
created in contemplation thereof and do not extend to any other property of the Company or any 
Restricted Subsidiary; 

(14) Liens securing Indebtedness or other obligations of the Company or a Restricted 
Subsidiary to the Company or a Guarantor; 

(15) Liens incurred or assumed in connection with the issuance of revenue bonds the 
interest on which is tax-exempt under the Internal Revenue Code; 

(16) Liens on specific items of inventory, equipment or other goods and proceeds of 
any Person securing such Person’s obligations in respect thereof or created for the account of 
such Person to facilitate the purchase, shipment or storage of such inventory or other goods; 

(17) Liens in favor of collecting or payor banks having a right of setoff, revocation, 
refund or chargeback with respect to money or instruments of the Company or any Restricted 
Subsidiary on deposit with or in possession of such bank; 

(18) Deposits made in the ordinary course of business to secure liability to insurance 
carriers; 

(19) extensions, renewals or replacements of any Liens referred to in clauses (1), (2), 
(11), (12) or (13) in connection with the refinancing of the obligations secured thereby, provided 
that such Lien does not extend to any other property and, except as contemplated by the 
definition of “Permitted Refinancing Indebtedness”, the amount secured by such Lien is not 
increased; 

(20) [Liens on assets of a Securitization Subsidiary and accounts receivable and related 
assets and proceeds thereof arising in connection with a Permitted Receivables Financing;] 
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(21) surface use agreements, easements, zoning restrictions, rights of way, 
encroachments, pipelines, leases (other than Capital Leases), subleases, rights of use, licenses, 
special assessments, trackage rights, transmission and transportation lines related to mining 
leases or mineral right and/or other real property including any re-conveyance obligations to a 
surface owner following mining, royalty payments, and other obligations under surface owner 
purchase or leasehold arrangements necessary to obtain surface disturbance rights to access the 
subsurface coal deposits and similar encumbrances on real property imposed by law or arising in 
the ordinary course of business which, in the aggregate, are not substantial in amount and which 
do not materially detract from the value of the affected property or materially interfere with the 
ordinary conduct of business of the Company or any Restricted Subsidiary; 

(22) pledges, deposits or non-exclusive licenses to use intellectual property rights of 
the Company or its Restricted Subsidiaries to secure the performance of bids, tenders, trade 
contracts, leases, public or statutory obligations, surety and appeal bonds, reclamation bonds, 
performance bonds and other obligations of a like nature, in each case in the ordinary course of 
business; 

(23) rights of owners of interests in overlying, underlying or intervening strata and/or 
mineral interests not owned by the Company or any of its Restricted Subsidiaries, with respect to 
tracts of real property where the Company’s or the applicable Restricted Subsidiary’s ownership 
is only surface or severed mineral or is otherwise subject to mineral severances in favor of one or 
more third parties; 

(24) other defects and exceptions to title of real property where such defects or 
exceptions, in the aggregate, are not substantial in amount and do not materially detract from the 
value of the affected property; 

(25) leases, licenses, subleases and sublicenses created in the ordinary course of 
business which do not interfere in any material respect with the business of the Company or any 
of the Restricted Subsidiaries;  

(26) Liens on shares of Capital Stock of any Unrestricted Subsidiary securing 
obligations of any Unrestricted Subsidiary; 

(27) Liens arising from precautionary Uniform Commercial Code financing statement 
filings with respect to operating leases or consignment arrangements entered into by the 
Company or any of its Restricted Subsidiaries in the ordinary course of business; 

(28) Liens on assets of Foreign Restricted Subsidiaries securing Indebtedness of such 
Foreign Restricted Subsidiary incurred under clause (xix) of the definition of “Permitted 
Indebtedness” (or of any Foreign Restricted Subsidiary of such Foreign Restricted Subsidiary); 

(29) Production Payments, royalties, dedication of reserves under supply agreements, 
mining leases, or similar rights or interests granted, taken subject to, or otherwise imposed on 
properties consistent with normal practices in the mining industry and any precautionary UCC 
financing statement filings in respect of leases or consignment arrangements (and not any 
Indebtedness) entered into in the ordinary course of business; 
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(30) [other Liens securing obligations in an aggregate amount not exceeding the 
greater of $[                ] and [    ]% of Consolidated Tangible Assets (it being understood that any 
decrease in Consolidated Tangible Assets following the date of Incurrence shall not create a 
Default with respect to such previously incurred Indebtedness or Liens).] 

(31) [Liens on the Collateral securing Indebtedness and other Obligations permitted to 
be incurred under Section 4.10(b)(xxi).] 

[“Permitted Receivables Financing” means any Receivables Financing pursuant to which 
a Securitization Subsidiary purchases or otherwise acquires Receivables of the Company or any 
Restricted Subsidiary and enters into a third party financing thereof on terms that the Board of 
Directors of the Company has concluded are customary and market terms fair to the Company 
and its Restricted Subsidiaries. It is understood and agreed that the Receivables Financing of 
Patriot Coal Receivables SPV Ltd. (including its successors) outstanding on the Issue Date shall 
be deemed to be a “Permitted Receivables Financing”.] 

“Person” means any individual, corporation, limited liability company, partnership, joint 
venture, association, joint-stock company, trust, unincorporated organization, government or any 
agency or political subdivision thereof or other entity.  

“PIK Interest” means interest paid in the form of (1) an increase in the outstanding 
principal amount of the Securities or (2) the issuance of PIK Securities. 

“PIK Securities” means additional Securities issued under this Indenture on the same 
terms and conditions as the Securities issued on the Issue Date in connection with the payment of 
PIK Interest. 

“Plan Confirmation Order” means the order entered by the Bankruptcy Court on 
[_________________], 2013, which confirmed the Plan of Reorganization. 

“Plan of Reorganization” means that certain Debtors’ Third Amended Joint Plan of 
Reorganization under Chapter 11 of the Bankruptcy Code filed by the Company and certain of its 
affiliates on November 4, 2013 (Case No. 12-51502-659) in the United States Bankruptcy Court 
for the Eastern District of Missouri, as altered, amended, modified, or supplemented from time to 
time prior to entry of the Plan Confirmation Order, including any exhibits, supplements, annexes, 
appendices and schedules thereto, as confirmed by such Bankruptcy Court pursuant to the Plan 
Confirmation Order. 

“Preferred Stock” means, with respect to any Person, any and all Capital Stock which is 
preferred as to the payment of dividends or distributions, upon liquidation or otherwise, over 
another class of Capital Stock of such Person. 

“Principal Amount” or “principal amount” of a Security means the Principal Amount as 
set forth on the face of the Security or, in the case of a Global Security, as such Principal Amount 
may be increased or decreased as set forth in Schedule I attached thereto, in all cases including 
any increase in the principal amount of the Securities as a result of the payment of PIK Interest. 
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“Priority Lien” means a Lien granted by a Collateral Document to the Collateral Trustee 
for the benefit of the Priority Lien Secured Parties, at any time, upon any property of the 
Company or any Guarantor to secure Priority Lien Obligations. 

[“Priority Lien Debt” means any Indebtedness now or hereafter incurred under the ABL 
Credit Agreement and the Term/LC Credit Agreement as in effect on the date hereof (including, 
in each case, letters of credit and reimbursement Obligations with respect thereto).] 

For the avoidance of doubt, Hedging Obligations and [Bank Group Cash Management 
Obligations] do not constitute Priority Lien Debt but may constitute Priority Lien Obligations. 

“Priority Lien Obligations” means the Priority Lien Debt and all other Obligations in 
respect of Priority Lien Debt, including without limitation any post-petition interest whether or 
not allowable, together with all Hedging Obligations and [Bank Group Cash Management 
Obligations] and all guarantees of any of the foregoing. 

“Priority Lien Representative” means (1) [administrative agents under various Credit 
Agreements] or (2) in the case of any other Series of Priority Lien Debt, the trustee, agent or 
representative of the holders of such Series of Priority Lien Debt who maintains the transfer 
register for such Series of Priority Lien Debt and is appointed as a representative of the Priority 
Lien Debt (for purposes related to the administration of the Collateral Documents) pursuant to 
the credit agreement or other agreement governing such Series of Priority Lien Debt and who has 
delivered a joinder to the Collateral Trust Agreement in the form required under the Collateral 
Trust Agreement. 

“Priority Lien Secured Parties” means the holders of Priority Lien Obligations, each 
Priority Lien Representative and the Collateral Trustee. 

“Private Placement Legend” means the legend set forth in Section 2.06(f)(i) to be placed 
on all Securities issued under this Indenture except where otherwise permitted by the provisions 
of this Indenture. 

“Production Payments” means with respect to any Person, all production payment 
obligations and other similar obligations with respect to coal and other natural resources of such 
Person that are recorded as a liability or deferred revenue on the financial statements of such 
Person in accordance with GAAP. 

“Public Offering” means an Initial Public Offering or subsequent public offering or 
effective registration or an effective listing or qualification of equity securities of the Company 
on a securities market in accordance with applicable laws, rules or regulations, whether effected 
pursuant to an effective registration statement under the Securities Act or otherwise. 

“QIB” means a “qualified institutional buyer” as defined in Rule 144A. 

“Qualified Equity Interests” means all Equity Interests of a Person other than 
Disqualified Equity Interests. 
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“Rating Agency” means (1) each of Moody’s and S&P and (2) if Moody’s or S&P ceases 
to rate the Securities for reasons outside of the Company’s control, a “nationally recognized 
statistical rating organization” within the meaning of Rule 15c3-1(c)(2)(vi)(F) under the 
Exchange Act selected by the Company, the Company or any direct or indirect parent of the 
Company as a replacement agency for Moody’s or S&P, as the case may be.  

“Real Property” shall mean, collectively, all right, title and interest of the Company or 
any other Subsidiary (including any leasehold or mineral estate) in and to any and all parcels of 
real property owned or operated by the Company or any other Subsidiary, whether by lease, 
license or other use agreement, including but not limited to, coal leases and surface use 
agreements, together with, in each case, all improvements and appurtenant fixtures (including all 
conveyors, preparation plants or other coal processing facilities, silos, shops and load out and 
other transportation facilities), easements and other property and rights incidental to the 
ownership, lease or operation thereof, including but not limited to, access rights, water rights and 
extraction rights for minerals. 

[“Receivables” means accounts receivable (including all rights to payment created by or 
arising from the sale of goods, leases of goods or the rendition of services, no matter how 
evidenced (including in the form of a chattel paper). 

“Receivables Financing” means any receivable securitization program or arrangement 
pursuant to which the Company or any of its Restricted Subsidiaries sells Receivables for 
financing purposes.] 

“Regulation S” means Regulation S promulgated under the Securities Act. 

“Regulation S Global Security” means a Regulation S Temporary Global Security or a 
Regulation S Permanent Global Security, as appropriate. 

“Regulation S Permanent Global Security” means a Global Security substantially in the 
form of Exhibit A hereto, bearing the Global Security Legend and the Private Placement Legend 
and deposited with or on behalf of and registered in the name of the Depositary or its nominee, 
issued in a denomination equal to the outstanding principal amount of the Securities sold in 
reliance on Regulation S. 

“Regulation S Temporary Global Security” means a temporary Global Security 
substantially in the form of Exhibit A, bearing the Private Placement Legend and the Regulation 
S Temporary Global Security Legend and deposited with or on behalf of and registered in the 
name of the Depositary or its nominee, issued in a denomination equal to the outstanding 
principal amount of the Securities initially sold in reliance on Rule 903 of Regulation S. 

“Regulation S Temporary Global Security Legend” means the legend set forth in Section 
2.06(f)(iii). 

[“Reinvestment Rate” shall mean with respect to the Securities, 0.50% plus the arithmetic 
mean of the yields under the heading “Week Ending” published in the most recent Statistical 
Release under the caption “Treasury Constant Maturities” for the maturity (rounded to the 
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nearest month) corresponding to the remaining life to maturity, as of the accelerated payment 
date of the Securities. If no maturity exactly corresponds to such maturity, yields for the two 
published maturities most closely corresponding to such maturity shall be calculated pursuant to 
the immediately preceding sentence and the Reinvestment Rate shall be interpolated or 
extrapolated from such yields on a straight-line basis, rounding in each of such relevant periods 
to the nearest month. For the purposes of calculating the Reinvestment Rate, the most recent 
Statistical Release published prior to the date of determination of the Acceleration Premium shall 
be used.] 

“Responsible Officer” means, when used with respect to the Trustee, any officer assigned 
to the Corporate Trust Department (or any successor division or unit) of the Trustee located at the 
Corporate Trust Office of the Trustee, who shall have direct responsibility for the administration 
of this Indenture, and for the purposes of Section 7.01(c)(ii) and the second sentence of Section 
7.05 shall also include any other officer of the Trustee to whom any corporate trust matter is 
referred because of such officer’s knowledge of and familiarity with the particular subject.  

“Restricted Definitive Security” means a Definitive Security bearing the Private 
Placement Legend. 

“Restricted Global Security” means a Global Security bearing the Private Placement 
Legend. 

“Restricted Period” means the 40-day distribution compliance period as defined in 
Regulation S. 

“Restricted Investment” means an Investment other than a Permitted Investment.  

“Restricted Subsidiary” means, with respect to any Person, any Subsidiary of such Person 
other than an Unrestricted Subsidiary of such Person. Unless otherwise indicated in this 
Indenture, all references to Restricted Subsidiaries shall mean Restricted Subsidiaries of the 
Company.  

[“Reversion Date” means the date on which one or both of the Rating Agencies withdraw 
their Investment Grade Rating or downgrade the rating assigned to the Securities below an 
Investment Grade Rating.] 

“Rights Offering Warrants” means (i) the warrants to acquire 10,000,000 shares of Class 
A Common Stock issued pursuant to the Warrants Rights Offering, (ii) the warrants to acquire 
500,000 shares of Class A Common Stock in connection with the issuance of the Backstop Fee 
Notes (as defined in the Backstop Agreement) and (iii) the Management Rights Offering 
Warrants. 

“Rule 144” means Rule 144 promulgated under the Securities Act. 

“Rule 144A” means Rule 144A promulgated under the Securities Act. 

“Rule 903” means Rule 903 promulgated under the Securities Act. 
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“Rule 904” means Rule 904 promulgated under the Securities Act. 

“S&P” means Standard & Poor’s Ratings Group, a division of McGraw Hill, Inc., or any 
successor to the rating agency business thereof.  

“Sale and Leaseback Transaction” means, with respect to any Person, an arrangement 
whereby such Person enters into a lease of property previously transferred by such Person to the 
lessor.  

“SEC” means the Securities and Exchange Commission.  

“Secured Debt” means Parity Lien Debt and Priority Lien Debt.  

“Secured Debt Documents” means the Parity Lien Documents and the Priority Lien 
Documents. 

“Secured Debt Representative” means each Parity Lien Representative and each Priority 
Lien Representative. 

“Secured Obligations” means Parity Lien Obligations and Priority Lien Obligations. 

“Secured Parties” means the holders of Secured Obligations, the Secured Debt 
Representatives and the Collateral Trustee. 

“Securities Act” means the Securities Act of 1933, as amended, and the rules and 
regulations promulgated thereunder, as in effect from time to time.  

“Securities Obligations” has the meaning given to it in the Collateral Trust Agreement. 

[“Securitization Subsidiary” means a Subsidiary of the Company: 

(1) that is designated a “Securitization Subsidiary” by the Company, 

(2) that does not engage in, and whose charter prohibits it from engaging in, any 
activities other than Permitted Receivables Financings and any activity necessary, incidental or 
related thereto, 

(3) no portion of the Indebtedness or any other obligation, contingent or otherwise, of 
which 

(A) is guaranteed by the Company or any other Restricted Subsidiary of the Company, 

(B) is recourse to or obligates the Company or any other Restricted Subsidiary of the 
Company in any way, or 

(C) subjects any property or asset of the Company or any other Restricted Subsidiary 
of the Company, directly or indirectly, contingently or otherwise, to the satisfaction thereof 
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(4) with respect to which neither the Company nor any other Restricted Subsidiary of 
the Company (other than an Unrestricted Subsidiary) has any obligation to maintain or preserve 
its financial condition or cause it to achieve certain levels of operating results, and 

(5) with respect to which all investments therein by the Company or any Restricted 
Subsidiary are limited to the Permitted Investments allowed under clause (15) of the definition of 
“Permitted Investments,” 

other than, in respect of clauses (3)(A), (B) and (C) and (4), pursuant to customary 
representations, warranties, covenants and indemnities entered into in connection with a 
Permitted Receivables Financing.] 

“Security” or “Securities” means any of the Company’s 15.0% Senior Secured Second 
Lien PIK Toggle Notes due 2023, as amended or supplemented from time to time, issued under 
this Indenture, including any PIK Securities issued in respect of Securities and any increase in 
the principal amount of outstanding Securities as a result of the payment of PIK Interest. 

“Security Agreement” means that certain Pledge and Security Agreement (including any 
and all supplements thereto), dated as of the Issue Date, by and among the Company, the 
Subsidiaries of the Company from time to time party thereto and the Collateral Trustee, for the 
benefit of the [Secured Parties (as defined in the Collateral Trust Agreement)/Parity Lien 
Obligations], and any other pledge or security agreement entered into, after the date of this 
Indenture by the Company or any Subsidiary (as required by this Indenture or any Collateral 
Document), or any other Person, as the same may be amended, amended and restated, restated, 
supplemented, modified, extended, renewed or replaced from time to time. 

[“Security and Collateral Agency Agreement” means the Security and Collateral Agency 
Agreement, dated as of the Issue Date, among the Company, certain of its Subsidiaries from time 
to time party thereto, the Bank Group Representative, the Collateral Trustee and 
[                               ], as collateral agent for the benefit of the Bank Group Secured Parties (as 
defined in the Senior Priority Lien Intercreditor Agreement) and the Secured Parties (as defined 
in the Collateral Trust Agreement), as the same may be amended, amended and restated, restated, 
supplemented, renewed, extended, replaced or otherwise modified from time to time.] 

“Securityholder” or “Holder” means a Person in whose name a Security is registered on 
the Registrar’s books.  

“Senior Lenders” has the meaning set forth in the Senior Priority Lien Intercreditor 
Agreement. 

“Senior Priority After-Acquired Property” means any and all assets or property of the 
Company or any Guarantor that secures any Bank Indebtedness that is not already subject to the 
Lien under the Collateral Documents, except to the extent such asset or property constitutes 
Excluded Property.  

“Senior Priority Lien Intercreditor Agreement” means the intercreditor agreement, dated 
as of the Issue Date, among [  ], as administrative agent under the Letter of Credit Facility 
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and the Collateral Trustee, as collateral trustee under the Collateral Trust Agreement, and the 
other parties from time to time party thereto, as it may be amended, amended and restated, 
restated, supplemented, modified replaced, extended, restructured or renewed from time to time 
in accordance with this Indenture. 

“Series of Parity Lien Debt” means, severally, the Securities and each other issue or 
series of Indebtedness that constitutes Parity Lien Debt for which a single transfer register is 
maintained.  For the avoidance of doubt, all reimbursement obligations in respect of letters of 
credit issued pursuant to a Parity Lien Document shall be part of the same Series of Parity Lien 
Debt as all other Parity Lien Debt incurred pursuant to such Parity Lien Document. 

“Series of Priority Lien Debt” means Indebtedness outstanding under the ABL Credit 
Agreement, the Term/LC Credit Agreement and each other series or issue of Priority Lien Debt 
for which a single transfer register is maintained.  For the avoidance of doubt, all reimbursement 
obligations in respect of letters of credit issued pursuant to a Priority Lien Document shall be 
part of the same Series of Priority Lien Debt as all other Priority Lien Debt incurred pursuant to 
such Priority Lien Document. 

“Series of Secured Debt” means each Series of Parity Lien Debt and each Series of 
Priority Lien Debt. 

“Significant Subsidiary” has the meaning ascribed to such term in Regulation S-X (17 
CFR Part 210). Unless the context requires otherwise, “Significant Subsidiary” shall refer to a 
Significant Subsidiary of the Company.  

“Specified Cure” has the meaning set forth in the Term/LC Credit Agreement. 

“Stated Maturity” means (i) with respect to any Indebtedness, the date specified as the 
fixed date on which the final installment of principal of such Indebtedness is due and payable or 
(ii) with respect to any scheduled installment of principal of or interest on any Indebtedness, the 
date specified as the fixed date on which such installment is due and payable as set forth in the 
documentation governing such Indebtedness, not including any contingent obligation to repay, 
redeem or repurchase prior to the regularly scheduled date for payment. 

“Subordinated Indebtedness” means (a) with respect to the Company, any Indebtedness 
of the Company which is by its written terms subordinated in right of payment to the Securities, 
and (b) with respect to any Guarantor, any Indebtedness of such Guarantor which is by its written 
terms subordinated in right of payment to its Guarantee.  

“Subsidiary” means, with respect to any Person, any corporation, association, limited 
liability company or other business entity of which more than 50% of the outstanding Voting 
Stock is owned, directly or indirectly, by, or, in the case of a partnership, the sole general partner 
or the managing partner or the only general partners of which are, such Person and one or more 
Subsidiaries of such Person (or a combination thereof). Unless otherwise specified, “Subsidiary” 
means a Subsidiary of the Company. 
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[“Suspension Period” means the period of time between a Covenant Suspension Event 
and the related Reversion Date.] 

“Swap Termination Value” means, in respect of any one or more Hedging Agreements, 
after taking into account the effect of any valid netting agreement relating to such Hedging 
Agreements, (a) for any date on or after the date such Hedging Agreements have been closed out 
and termination value(s) determined in accordance therewith, such termination value(s), and (b) 
for any date prior to the date referenced in clause (a), the amount(s) determined as the mark-to-
market value(s) for such Hedging Agreements, as determined based upon one or more mid-
market or other readily available quotations provided by any recognized dealer in such Hedging 
Agreements. 

“Taxes” means any present or future tax, levy, import, duty, charge, deduction, 
withholding, assessment or fee of any nature (including interest, penalties, and additions thereto) 
that is imposed by any Governmental Authority or other taxing authority. 

“Term/LC Credit Agreement” shall mean (i) the Credit Agreement, dated as of the date 
hereof, by and among the Company, as borrower, certain of its Subsidiaries as guarantors, the 
lenders party thereto from time and time, Barclays Bank PLC,  as administrative agent for the 
L/C lenders and L/C issuers, Barclays Bank PLC, as administrative agent for the term lenders, 
and [Barclays Bank PLC], as collateral agent for the lenders, the L/C issuers and the other 
secured parties, as in effect on the Issue Date and as the same may be amended, modified, 
supplemented, extended, renewed, restated, replaced or refinanced from time to time, and (ii) all 
agreements, documents and/or instruments executed and/or delivered in connection therewith, 
from time to time, in each case, in accordance with the provisions hereof and as otherwise 
permitted under the Senior Priority Lien Intercreditor Agreement. 

“Term Facility” means (i) [the “Term Facility” as such term is defined in the Senior 
Priority Lien Intercreditor Agreement], and (ii) all agreements, documents and/or instruments 
executed and/or delivered in connection therewith, from time to time, as amended, extended, 
renewed, restated, supplemented and/or modified or refinanced from time to time, in each case, 
in accordance with the provisions hereof and as otherwise permitted under the Senior Priority 
Lien Intercreditor Agreement and so long as such Indebtedness is otherwise permitted under 
Section 4.10(b)(i) hereof. 

“TIA” means the Trust Indenture Act of 1939 as in effect on the date of this Indenture, 
provided, however, that in the event the TIA is amended after such date, TIA means, to the extent 
required by any such amendment, the TIA as so amended.   

“Trustee” means the party named as the “Trustee” in the first paragraph of this Indenture 
until a successor replaces it pursuant to the applicable provisions of this Indenture and, thereafter, 
shall mean such successor. The foregoing sentence shall likewise apply to any subsequent 
successor. 
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“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code as in 
effect from time to time in the State of New York or any other jurisdiction the laws of which are 
required to be applied in connection with the issue of perfection of security interests. 

“Unrestricted Cash” means cash or Cash Equivalents of the Company and its Restricted 
Subsidiaries that would not appear as “restricted” on a consolidated balance sheet of the 
Company and its Subsidiaries. 

“Unrestricted Definitive Security” means one or more Definitive Securities that do not 
bear and are not required to bear the Private Placement Legend. 

“Unrestricted Global Security” means a permanent Global Security substantially in the 
form of Exhibit A attached hereto that bears the Global Security Legend and that has the 
“Schedule of Increases or Decreases in the Global Security” attached thereto, and that is 
deposited with or on behalf of and registered in the name of the Depositary or its nominee, 
representing a series of Securities that do not bear the Private Placement Legend.  

“Unrestricted Subsidiary” means:  

(1) any Securitization Subsidiary; 

(2) any Subsidiary of the Company that at the time of determination shall be 
designated an Unrestricted Subsidiary by the Board of Directors in the manner provided below; 
and  

(3)  any Subsidiary of an Unrestricted Subsidiary;  

the Company may designate any Subsidiary of the Company (including any newly acquired or 
newly formed Subsidiary) to be an Unrestricted Subsidiary unless such Subsidiary or any of its 
Subsidiaries owns any Equity Interests or Indebtedness of, or owns or holds any Lien on any 
property of, the Company or any other Subsidiary of the Company that is not a Subsidiary of the 
Subsidiary to be so designated; provided, however, that the Subsidiary to be so designated and its 
Subsidiaries do not at the time of designation have and do not thereafter Incur any Indebtedness 
pursuant to which the lender has recourse to any of the assets of the Company or any of the 
Restricted Subsidiaries; provided, further, however, that either:  

(a) the Subsidiary to be so designated has total consolidated assets of $1,000 
or less; or  

(b) if such Subsidiary has consolidated assets greater than $1,000, then such 
designation would be permitted under Section 4.11;  

the Company may designate any Unrestricted Subsidiary to be a Restricted Subsidiary; provided, 
however, that immediately after giving effect to such designation:  

(x)  (1) the Company could Incur $1.00 of additional Indebtedness pursuant to 
the Fixed Charge Coverage Ratio test set forth in Section 4.10(a), or (2) the Fixed Charge 
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Coverage Ratio would be greater than such ratio immediately prior to such designation, 
in each case on a pro forma basis taking into account such designation, and  

(y)  no Event of Default shall have occurred and be continuing.  

Any such designation by the Company shall be evidenced to the Trustee by promptly 
filing with the Trustee a copy of the Board Resolution giving effect to such designation and an 
Officers’ Certificate certifying that such designation complied with the foregoing provisions. 

“U.S. Government Obligations” means obligations issued or directly and fully guaranteed 
or insured by the United States of America or by any agent or instrumentality thereof, provided 
that the full faith and credit of the United States of America is pledged in support thereof.  

“U.S. Person” means a U.S. person as defined in Rule 902(k) under the Securities Act. 

“Voting Stock” means, with respect to any Person, Capital Stock of any class or kind 
ordinarily having the power to vote for the election of directors, managers or other voting 
members of the governing body of such Person. 

“Voting Trust” means that certain voting trust established pursuant to that certain Voting 
Trust Agreement, by and between the Company and Torque Point Advisors, LLC, dated as of the 
date hereof, as may be amended, modified or supplemented from time to time.  

“Warrants Rights Offering” means the rights offering for the Rights Offering Warrants 
described in Section 5.6 of the Plan of Reorganization. 

“Wholly Owned Restricted Subsidiary” is any Wholly Owned Subsidiary that is a 
Restricted Subsidiary.  

“Wholly Owned Subsidiary” of any Person means a Subsidiary of such Person 100% of 
the outstanding Capital Stock or other ownership interests of which (other than directors’ 
qualifying shares or shares required to be held by Foreign Subsidiaries) shall at the time be 
owned by such Person or by one or more Wholly Owned Subsidiaries of such Person.  

Section 1.02 Other Definitions. 

Term Defined in Section 
Act Section 1.05(a) 
Asset Sale Offer Section 4.13(a)(iv) 
Article 9 Collateral Section 11.05(a) 
Change of Control Offer Section 4.15(b) 
[Covenant Suspension Event Section 4.17] 
Event of Default Section 6.01 
Excess Proceeds Section 4.13(a)(iv) 
Fixed Charge Coverage Ratio Test Section 4.10(a) 
Increased Amount Section 4.16(d) 
Legal Holiday Section 12.08 
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Management Incentive Securities Section 4.10(b)(xiv) 
Offer Period Section 4.13(c) 
Paying Agent Section 2.03 
Permitted Indebtedness Section 4.10(b) 
Permitted Refinancing Indebtedness Section 4.10(b)(vi) 
Public Offering Pro Rata Portion Section 4.15(b) 
Public Offering Repurchase Offer Section 4.15(b) 
Registrar Section 2.03 
Related Party Transaction Section 4.14(a) 
Restricted Payments Section 4.11(a) 
Rule 3-16 Section 11.01(b)(i) 
Rule 144A Information Section 4.05 
[Suspended Covenants Section 4.17] 

Section 1.03 Incorporation by Reference of Trust Indenture Act.  In the event this 
Indenture is qualified under the TIA, whenever this Indenture expressly refers to a provision of 
the TIA, the provision is incorporated by reference in and made a part of this Indenture. The 
following TIA terms used in this Indenture have the following meanings:  

“Commission” means the SEC.  

“indenture securities” means the Securities.  

“indenture security holder” means a Securityholder.  

“indenture to be qualified” means this Indenture.  

“indenture trustee” or “institutional trustee” means the Trustee.  

“obligor” on the indenture securities means the Company.  

All other TIA terms used in this Indenture that are defined by the TIA, defined by a TIA 
reference to another statute or defined by an SEC rule have the meanings assigned to them by 
such definitions.  

Section 1.04 Rules of Construction. Unless the context otherwise requires:  

(a) a term has the meaning assigned to it in this Article;  

(b) an accounting term not otherwise defined has the meaning assigned to it in 
accordance with GAAP;  

(c) “or” is not exclusive;  

(d) “including” means including, without limitation;  

(e) words in the singular include the plural, and words in the plural include 
the singular;  
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(f) the words “herein,” “hereof” and “hereunder” and other words of similar 
import refer to this Indenture as a whole and not to any particular Article, Section or 
other subdivision hereof;  

(g) unsecured Indebtedness shall not be deemed to be subordinated or junior 
to Secured Indebtedness merely because it is unsecured, (2) Secured Indebtedness shall 
not be deemed to be subordinated or junior to any other Secured Indebtedness merely 
because it has a junior priority with respect to the same collateral and (3) Indebtedness 
that is not guaranteed shall not be deemed to be subordinated or junior to Indebtedness 
that is guaranteed merely because of such guarantee; and 

(h) references herein to Articles, Sections, Annexes and Exhibits are 
references to Articles, Sections, Annexes and Exhibits to this Indenture unless the context 
otherwise clearly indicates.  

Section 1.05 Acts of Holders. 

(a) Any request, demand, authorization, direction, notice, consent, waiver or 
other action provided by this Indenture to be given or taken by Holders may be embodied 
in and evidenced by one or more instruments of substantially similar tenor signed by such 
Holders in person or by agent duly appointed in writing; and, except as herein otherwise 
expressly provided, such action shall become effective when such instrument or 
instruments are delivered to the Trustee and, where it is hereby expressly required, to the 
Company. Such instrument or instruments (and the action embodied therein and 
evidenced thereby) are herein sometimes referred to as the “Act” of Holders signing such 
instrument or instruments. Proof of execution of any such instrument or of a writing 
appointing any such agent shall be sufficient for any purpose of this Indenture and 
conclusive in favor of the Trustee and the Company, if made in the manner provided in 
this Section.  

(b) The fact and date of the execution by any Person of any such instrument or 
writing may be proved by the affidavit of a witness of such execution or by a certificate 
of a notary public or other officer authorized by law to take acknowledgments of deeds, 
certifying that the individual signing such instrument or writing acknowledged to such 
officer the execution thereof. Where such execution is by a signer acting in a capacity 
other than such signer’s individual capacity, such certificate or affidavit shall also 
constitute sufficient proof of such signer’s authority.  

The fact and date of the execution of any such instrument or writing, or the 
authority of the Person executing the same, may also be proved in any other manner 
which the Trustee deems sufficient.  

(c) The ownership of registered Securities shall be proved by the register 
maintained by the Registrar.  

(d) Any request, demand, authorization, direction, notice, consent, waiver or 
other Act of the Holder of any Security shall bind every future Holder of the same 
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Security and the Holder of every Security issued upon the registration of transfer thereof 
or in exchange therefor or in lieu thereof in respect of anything done, omitted or suffered 
to be done by the Trustee or the Company in reliance thereon, whether or not notation of 
such action is made upon such Security.  

(e) If the Company shall solicit from the Holders any request, demand, 
authorization, direction, notice, consent, waiver or other Act, the Company may, at its 
option, by or pursuant to a Board Resolution, fix in advance a record date for the 
determination of Holders entitled to give such request, demand, authorization, direction, 
notice, consent, waiver or other Act, but the Company shall have no obligation to do so. 
If such a record date is fixed, such request, demand, authorization, direction, notice, 
consent, waiver or other Act may be given before or after such record date, but only the 
Holders of record at the close of business on such record date shall be deemed to be 
Holders for the purposes of determining whether Holders of the requisite proportion of 
outstanding Securities have authorized or agreed or consented to such request, demand, 
authorization, direction, notice, consent, waiver or other Act, and for that purpose the 
outstanding Securities shall be computed as of such record date; provided that no such 
authorization, agreement or consent by the Holders on such record date shall be deemed 
effective unless it shall become effective pursuant to the provisions of this Indenture not 
later than six months after the record date.  

ARTICLE II 
THE SECURITIES 

Section 2.01 Form and Dating.  

(a) General.  The Securities and the Trustee’s certificate of authentication 
shall be substantially in the form of Exhibit A hereto.  The Securities may have notations, 
legends or endorsements required by law, stock exchange rule or usage.  Each Security 
shall be dated the date of its authentication.  The Securities shall be issued in minimum 
denominations of $1.00 and integral multiples of $1.00 in excess thereof, subject to the 
issuance of PIK Securities, which may be issued in minimum denominations of $1.00 and 
integral multiples of $1.00.    

The terms and provisions contained in the Securities shall constitute, and are hereby 
expressly made, a part of this Indenture and the Company and each Guarantor, by their 
execution and delivery of this Indenture, expressly agree to such terms and provisions 
and to be bound thereby.  However, to the extent any provision of any Security conflicts 
with the express provisions of this Indenture, the provisions of this Indenture shall govern 
and be controlling. 

After the Issue Date, the Company shall be entitled, subject to its compliance with 
Section 2.02 and Section 4.10, to issue Additional Securities under this Indenture, which 
Securities shall have identical terms as the Initial Securities issued on the Issue Date, 
other than with respect to the date of issuance, issue price and, if applicable, the first 
interest payment date. 
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The Initial Securities, the Additional Securities and the PIK Securities shall be treated as 
a single class for all purposes under this Indenture, and unless the context otherwise 
requires, all references to the Securities shall include the Initial Securities and any 
Additional Securities or PIK Securities; provided, however, that in the event that any 
Additional Securities are not fungible with the Securities for U.S. federal income tax 
purposes, such nonfungible Additional Securities shall be issued with a separate CUSIP 
or ISIN number so that they are distinguishable from the Securities. 

(b) Global Securities.  Securities issued in global form shall be substantially in 
the form of Exhibit A attached hereto (including the Global Security Legend thereon and 
the “Schedule of Increases or Decreases in the Global Security” attached thereto).  
Securities issued in definitive form shall be substantially in the form of Exhibit A 
attached hereto (but without the Global Security Legend thereon and without the 
“Schedule of Increases or Decreases in the Global Security” attached thereto).  Each 
Global Security shall represent such of the outstanding Securities as shall be specified 
therein and each shall provide that it shall represent the aggregate principal amount of 
outstanding Securities from time to time endorsed thereon and that the aggregate 
principal amount of outstanding Securities represented thereby may from time to time be 
reduced or increased, as appropriate, to reflect exchanges and redemptions.  Any 
endorsement of a Global Security to reflect the amount of any increase or decrease in the 
aggregate principal amount of outstanding Securities represented thereby shall be made 
by the Trustee or the Custodian, at the direction of the Trustee, in accordance with 
instructions given by the Holder thereof as required by Section 2.06 hereof. 

Following the termination of the Restricted Period, beneficial interests in the Regulation 
S Temporary Global Security will be exchanged for beneficial interests in the Regulation 
S Permanent Global Security pursuant to the Applicable Procedures.  Simultaneously 
with the authentication of the Regulation S Permanent Global Security, the Trustee will 
cancel the Regulation S Temporary Global Security.  The aggregate principal amount of 
the Regulation S Temporary Global Security and the Regulation S Permanent Global 
Security may from time to time be increased or decreased by adjustments made on the 
records of the Registrar and the Depositary or its nominee, as the case may be, in 
connection with transfers of interest as hereinafter provided. 

(c) Euroclear and Clearstream Procedures Applicable.  The Applicable 
Procedures shall be applicable to transfers of beneficial interests in the Regulation S 
Temporary Global Security and the Regulation S Permanent Global Security that are held 
by Participants through Euroclear or Clearstream.  The Trustee shall have no duties in 
respect of this Section 2.01(c) and shall not be deemed to have knowledge of the contents 
of the documents cited in this subsection.  

(d) Certificated Securities. Securities not issued as interests in the Global 
Securities will be issued in certificated form substantially in the form of Exhibit A 
attached hereto.  
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Section 2.02 Execution and Authentication. The Securities shall be executed on behalf 
of the Company by any Officer. The signature of the Officer of the Company on the Securities 
may be manual or facsimile.  

Securities bearing the manual or facsimile signatures of individuals who were at the time 
of the execution of the Securities the proper Officers of the Company shall bind the Company, 
notwithstanding that such individuals or any of them have ceased to hold such offices prior to the 
authentication and delivery of such Securities or did not hold such offices at the date of 
authentication of such Securities.  

No Security shall be entitled to any benefit under this Indenture or be valid or obligatory 
for any purpose unless there appears on such Security a certificate of authentication substantially 
in the form provided for herein duly executed by the Trustee by manual signature of an officer or 
other authorized signatory of the Trustee, and such certificate upon any Security shall be 
conclusive evidence, and the only evidence, that such Security has been duly authenticated and 
delivered hereunder.  

The Trustee shall authenticate and deliver Securities (including Additional Securities) for 
original issue upon receipt of a Company Order and an Opinion of Counsel covering such 
matters as the Trustee or the Collateral Trustee may reasonably request without any further action 
by the Company.  In addition, in connection with the payment of PIK Interest, the Trustee shall 
upon receipt of a Company Order and an Opinion of Counsel authenticate and deliver PIK 
Securities for an aggregate principal amount specified in such Company Order for such PIK 
Securities issued hereunder.  

The Securities shall be issued only in registered form without coupons and only in 
minimum denominations of $1.00 of Principal Amount and any integral multiple thereof. 

Section 2.03 Registrar and Paying Agent. The Company shall maintain an office or 
agency where Securities may be presented for registration of transfer or for exchange 
(“Registrar”) and an office or agency where Securities may be presented for purchase or payment 
(“Paying Agent”). The Registrar shall keep a register of the Securities and of their transfer and 
exchange. The Company may have one or more co-registrars and one or more additional paying 
agents. The term Paying Agent includes any additional paying agent, including any named 
pursuant to Section 4.04.  

The Company shall enter into an appropriate agency agreement with any Registrar, 
Paying Agent or co-registrar (other than the Trustee). The agreement shall implement the 
provisions of this Indenture that relate to such agent. The Company shall notify the Trustee by a 
Company Order of the name and address of any such agent. If the Company fails to maintain a 
Registrar or Paying Agent, the Trustee shall act as such and shall be entitled to appropriate 
compensation therefor pursuant to Section 7.07. The Company or any Subsidiary or an Affiliate 
of either of them may act as Paying Agent, Registrar or co-registrar.  

The Company initially appoints DTC to act as Depositary with respect to the Global 
Securities. 
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The Company initially appoints the Trustee as Registrar and Paying Agent in connection 
with the Securities.  

Section 2.04 Paying Agent to Hold Money in Trust. Except as otherwise provided 
herein, on or prior to each due date of payments in respect of any Security, the Company shall 
deposit with the Paying Agent a sum of money (in immediately available funds if deposited on 
the due date) sufficient to make such payments when so becoming due. The Company shall 
require each Paying Agent (other than the Trustee) to agree in writing that the Paying Agent shall 
hold in trust for the benefit of Securityholders or the Trustee all money held by the Paying Agent 
for the making of payments in respect of the Securities and shall notify the Trustee of any 
Default by the Company in making any such payment. At any time during the continuance of any 
such Default, the Paying Agent shall, upon the written request of the Trustee, forthwith pay to the 
Trustee all money so held in trust. If the Company, a Subsidiary or an Affiliate of either of them 
acts as Paying Agent, it shall segregate the money held by it as Paying Agent and hold it as a 
separate trust fund. The Company at any time may require a Paying Agent to pay all money held 
by it to the Trustee and to account for any funds disbursed by it. Upon doing so, the Paying 
Agent shall have no further liability for the money.  

Section 2.05 Securityholder Lists. The Trustee shall preserve in as current a form as is 
reasonably practicable the most recent list available to it of the names and addresses of 
Securityholders. If the Trustee is not the Registrar, the Company shall cause to be furnished to 
the Trustee at least semiannually on March 15 and September 15 a listing of Securityholders 
dated within 15 days of the date on which the list is furnished and at such other times as the 
Trustee may request in writing a list in such form and as of such date as the Trustee may 
reasonably require of the names and addresses of Securityholders.  

Section 2.06 Transfer and Exchange. 

(a) Transfer and Exchange of Global Securities.  A Global Security may not 
be transferred as a whole except by the Depositary to a nominee of the Depositary, by a 
nominee of the Depositary to the Depositary or to another nominee of the Depositary, or 
by the Depositary or any such nominee to a successor Depositary or a nominee of such 
successor Depositary.  All Global Securities will be exchanged by the Company for 
Definitive Securities if (i) the Company delivers to the Trustee notice from the 
Depositary that it is unwilling or unable to continue to act as Depositary or that it is no 
longer a clearing agency registered under the Exchange Act and, in either case, a 
successor Depositary is not appointed by the Company within 120 days after the date of 
such notice from the Depositary or (ii) the Company in its sole discretion determines that 
the Global Securities (in whole but not in part) should be exchanged for Definitive 
Securities and delivers a written notice to such effect to the Trustee.  Upon the occurrence 
of either of the preceding events in (i) or (ii) above, Definitive Securities shall be issued 
in such names as the Depositary shall instruct the Trustee.  Global Securities also may be 
exchanged or replaced, in whole or in part, as provided in Section 2.07 and Section 2.09 
hereof.  A Global Security may not be exchanged for another Security other than as 
provided in this Section 2.06(a), however, beneficial interests in a Global Security may 
be transferred and exchanged as provided in Section 2.06(b) or (c) hereof.  
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(b) Transfer and Exchange of Beneficial Interests in the Global Securities.  
The transfer and exchange of beneficial interests in the Global Securities shall be effected 
through the Depositary, in accordance with the provisions of this Indenture and the 
Applicable Procedures.  Neither the Trustee nor the Registrar shall have any duty to 
monitor compliance with the requirements or conditions for effecting transfers of 
beneficial interests within a Global Security.  Beneficial interests in the Restricted Global 
Securities shall be subject to restrictions on transfer comparable to those set forth herein 
to the extent required by the Securities Act.  Transfers of beneficial interests in the Global 
Securities also shall require compliance with either clause (i) or (ii) below, as applicable, 
as well as one or more of the other following subsections, as applicable: 

(i) Transfer of Beneficial Interests in the Same Global Security.  
Beneficial interests in any Restricted Global Security may be transferred to 
Persons who take delivery thereof in the form of a beneficial interest in the same 
Restricted Global Security in accordance with the transfer restrictions set forth in 
the Private Placement Legend; provided, however, that prior to the expiration of 
the Restricted Period, transfers of beneficial interests in the Regulation S 
Temporary Global Security may not be made to a U.S. Person or for the account 
or benefit of a U.S. Person.  Beneficial interests in any Unrestricted Global 
Security may be transferred to Persons who take delivery thereof in the form of a 
beneficial interest in an Unrestricted Global Security.  No written orders or 
instructions shall be required to be delivered to the Registrar to effect the transfers 
described in this Section 2.06(b)(i). 

(ii) All Other Transfers and Exchanges of Beneficial Interests in 
Global Securities.  In connection with all transfers and exchanges of beneficial 
interests that are not subject to Section 2.06(b)(i) above, the transferor of such 
beneficial interest must deliver to the Registrar either (A) both (1) a written order 
from a Participant or an Indirect Participant given to the Depositary in accordance 
with the Applicable Procedures directing the Depositary to credit or cause to be 
credited a beneficial interest in another Global Security in an amount equal to the 
beneficial interest to be transferred or exchanged and (2) instructions given in 
accordance with the Applicable Procedures containing information regarding the 
Participant account to be credited with such increase or (B) both (1) a written 
order from a Participant or an Indirect Participant given to the Depositary in 
accordance with the Applicable Procedures directing the Depositary to cause to be 
issued a Definitive Security in an amount equal to the beneficial interest to be 
transferred or exchanged and (2) instructions given by the Depositary to the 
Registrar containing information regarding the Person in whose name such 
Definitive Security shall be registered to effect the transfer or exchange referred 
to in (1) above; provided that in no event shall Definitive Securities be issued 
upon the transfer or exchange of beneficial interests in the Regulation S 
Temporary Global Security prior to the expiration of the Restricted Period as 
certified by the Company to the Registrar. Upon satisfaction of all of the 
requirements for transfer or exchange of beneficial interests in Global Securities 
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contained in this Section, the Trustee shall adjust the principal amount of the 
relevant Global Security(s) pursuant to Section 2.06(g) hereof. 

(iii) Transfer of Beneficial Interests to Another Restricted Global 
Security.  A beneficial interest in any Restricted Global Security may be 
transferred to a Person who takes delivery thereof in the form of a beneficial 
interest in another Restricted Global Security if the transfer complies with the 
requirements of Section 2.06(b)(ii) above and the Registrar receives the following: 

(A) if the transferee will take delivery in the form of a 
beneficial interest in the 144A Global Security, then the transferor must 
deliver a certificate in the form of Exhibit B hereto, including the 
certifications in item (1) thereof;  

(B) if the transferee will take delivery in the form of a 
beneficial interest in the Regulation S Temporary Global Security or the 
Regulation S Permanent Global Security, then the transferor must deliver 
a certificate in the form of Exhibit B hereto, including the certifications in 
item (2) thereof; or 

(C) if the transferee will take delivery in the form of a 
beneficial interest in an Accredited Investor Global Security, then the 
transferor must deliver a certificate to the effect set forth in Exhibit B 
hereto, including the certifications, certificates and Opinion of Counsel 
required by item (3) thereof, if applicable. 

(iv) Transfer and Exchange of Beneficial Interests in a Restricted 
Global Security for Beneficial Interests in an Unrestricted Global Security.  A 
beneficial interest in any Restricted Global Security may be exchanged by any 
Holder thereof for a beneficial interest in an Unrestricted Global Security or 
transferred to a Person who takes delivery thereof in the form of a beneficial 
interest in an Unrestricted Global Security if the exchange or transfer complies 
with the requirements of Section 2.06(b)(ii) above and the Registrar receives the 
following: 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 84 of 293



 

47 
 
  

(A) if the holder of such beneficial interest in a Restricted 
Global Security proposes to exchange such beneficial interest for a 
beneficial interest in an Unrestricted Global Security, a certificate from 
such Holder substantially in the form of Exhibit C hereto, including the 
certifications in item (1)(a) thereof; or 

(B) if the Holder of such beneficial interest in a Restricted 
Global Security proposes to transfer such beneficial interest to a Person 
who shall take delivery thereof in the form of a beneficial interest in an 
Unrestricted Global Security, a certificate from such Holder substantially 
in the form of Exhibit B hereto, including the certifications in item (4) 
thereof; 

and, in each such case set forth in these subparagraphs (A) and (B), if the 
Registrar so requests, an Opinion of Counsel in form reasonably acceptable to the 
Registrar to the effect that such exchange or transfer is in compliance with the 
Securities Act and that the restrictions on transfer contained herein and in the 
Private Placement Legend are no longer required in order to maintain compliance 
with the Securities Act. 

If any such transfer is effected pursuant to this clause (iv) at a time when an Unrestricted 
Global Security has not yet been issued, the Company shall issue and, upon receipt of a 
Company Order in accordance with Section 2.02 hereof, the Trustee shall authenticate one or 
more Unrestricted Global Securities in an aggregate principal amount equal to the aggregate 
principal amount of beneficial interests transferred pursuant to this clause (iv). 

Beneficial interests in an Unrestricted Global Security cannot be exchanged for, or 
transferred to Persons who take delivery thereof in the form of, a beneficial interest in a 
Restricted Global Security. 

(c) Transfer or Exchange of Beneficial Interests for Definitive Securities. 

(i) Beneficial Interests in Restricted Global Securities to Restricted 
Definitive Securities.  If any holder of a beneficial interest in a Restricted Global 
Security proposes to exchange such beneficial interest for a Restricted Definitive 
Security or to transfer such beneficial interest to a Person who takes delivery 
thereof in the form of a Restricted Definitive Security, then, upon receipt by the 
Registrar of the following documentation: 

(A) if the holder of such beneficial interest in a Restricted 
Global Security proposes to exchange such beneficial interest for a 
Restricted Definitive Security, a certificate from such Holder substantially 
in the form of Exhibit C hereto, including the certifications in item (2)(a) 
thereof; 

(B) if such beneficial interest is being transferred to a QIB in 
accordance with Rule 144A under the Securities Act, a certificate 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 85 of 293



 

48 
 
  

substantially in the form of Exhibit B hereto, including the certifications in 
item (1) thereof; 

(C) if such beneficial interest is being transferred to a Non-U.S. 
Person in an offshore transaction in accordance with Rule 903 or Rule 904 
under the Securities Act, a certificate substantially in the form of Exhibit 
B hereto, including the certifications in item (2) thereof; 

(D) if such beneficial interest is being transferred pursuant to an 
exemption from the registration requirements of the Securities Act in 
accordance with Rule 144 under the Securities Act, a certificate 
substantially in the form of Exhibit B hereto, including the certifications in 
item (3)(a) thereof; 

(E) if such beneficial interest is being transferred to an 
Institutional Accredited Investor in reliance on an exemption from the 
registration requirements of the Securities Act other than those listed in 
subparagraphs (B) through (D) above, a certificate to the effect set forth in 
Exhibit B hereto, including the certifications, certificates and Opinion of 
Counsel required by item (3) thereof, if applicable; 

(F) if such beneficial interest is being transferred to the 
Company or any of their Subsidiaries, a certificate to the effect set forth in 
Exhibit B hereto, including the certifications in item (3)(b) thereof; or 

(G) if such beneficial interest is being transferred pursuant to an 
effective registration statement under the Securities Act, a certificate to the 
effect set forth in Exhibit B hereto, including the certifications in item 
(3)(c) thereof, 

the Trustee shall cause the aggregate principal amount of the applicable Global Security to be 
reduced accordingly pursuant to Section 2.06(g) hereof, and the Company shall execute and the 
Trustee shall authenticate and deliver to the Person designated in the instructions a Definitive 
Security in the appropriate principal amount.  Any Definitive Security issued in exchange for a 
beneficial interest in a Restricted Global Security pursuant to this Section 2.06(c)(i) shall be 
registered in such name or names and in such authorized denomination or denominations as the 
holder of such beneficial interest shall instruct the Registrar through instructions from the 
Depositary and the Participant or Indirect Participant.  The Trustee shall deliver such Definitive 
Securities to the Persons in whose names such Securities are so registered.  Any Definitive 
Security issued in exchange for a beneficial interest in a Restricted Global Security pursuant to 
this Section 2.06(c)(i) shall bear the Private Placement Legend and the Regulation S Temporary 
Global Security Legend, as applicable, and shall be subject to all restrictions on transfer 
contained therein. 

(ii) Beneficial Interests in Regulation S Temporary Global Security to 
Definitive Securities.  Notwithstanding Section 2.06(c)(i)(A) and Section 
2.06(c)(i)(C), a beneficial interest in the Regulation S Temporary Global Security 
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may not be exchanged for a Definitive Security or transferred to a Person who 
takes delivery thereof in the form of a Definitive Security prior to (A) the 
expiration of the Restricted Period as certified to the Registrar by the Company 
and (B) the receipt by the Registrar of a certificate in the form attached as Exhibit 
B hereto, except in the case of a transfer pursuant to an exemption from the 
registration requirements of the Securities Act other than Rule 903 or Rule 904. 

(iii) Beneficial Interests in Restricted Global Securities to Unrestricted 
Definitive Securities.  A Holder of a beneficial interest in a Restricted Global 
Security may exchange such beneficial interest for an Unrestricted Definitive 
Security or may transfer such beneficial interest to a Person who takes delivery 
thereof in the form of an Unrestricted Definitive Security only if the Registrar 
receives the following: 

(A) if the holder of such beneficial interest in a Restricted 
Global Security proposes to exchange such beneficial interest for an 
Unrestricted Definitive Security, a certificate from such Holder 
substantially in the form of Exhibit C hereto, including the certifications in 
item (1)(b) thereof; or 

(B) if the holder of such beneficial interest in a Restricted 
Global Security proposes to transfer such beneficial interest to a Person 
who shall take delivery thereof in the form of a Definitive Security that 
does not bear the Private Placement Legend, a certificate from such holder 
in the form of Exhibit B hereto, including the certifications in item (4) 
thereof; 

and, in each such case set forth in these subparagraphs (A) and (B), if the 
Registrar so requests, an Opinion of Counsel in form reasonably acceptable to the 
Registrar to the effect that such exchange or transfer is in compliance with the 
Securities Act and that the restrictions on transfer contained herein and in the 
Private Placement Legend are no longer required in order to maintain compliance 
with the Securities Act. 

(iv) Beneficial Interests in Unrestricted Global Securities to 
Unrestricted Definitive Securities.  If any holder of a beneficial interest in an 
Unrestricted Global Security proposes to exchange such beneficial interest for a 
Definitive Security or to transfer such beneficial interest to a Person who takes 
delivery thereof in the form of a Definitive Security, then, upon satisfaction of the 
conditions set forth in Section 2.06(b)(ii) hereof, the Trustee shall cause the 
aggregate principal amount of the applicable Global Security to be reduced 
accordingly pursuant to Section 2.06(g) hereof, and the Company shall execute 
and the Trustee shall authenticate and deliver to the Person designated in the 
instructions a Definitive Security in the appropriate principal amount.  Any 
Definitive Security issued in exchange for a beneficial interest pursuant to this 
Section 2.06(c)(iii) shall be registered in such name or names and in such 
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authorized denomination or denominations as the holder of such beneficial 
interest shall instruct the Registrar through instructions from the Depositary and 
the Participant or Indirect Participant.  The Trustee shall deliver such Definitive 
Securities to the Persons in whose names such Securities are so registered.  Any 
Definitive Security issued in exchange for a beneficial interest pursuant to this 
Section 2.06(c)(iv) shall not bear the Private Placement Legend. 

(d) Transfer and Exchange of Definitive Securities for Beneficial Interests. 

(i) Restricted Definitive Securities to Beneficial Interests in Restricted 
Global Securities.  If any Holder of a Restricted Definitive Security proposes to 
exchange such Security for a beneficial interest in a Restricted Global Security or 
to transfer such Restricted Definitive Security to a Person who takes delivery 
thereof in the form of a beneficial interest in a Restricted Global Security, then, 
upon receipt by the Registrar of the following documentation: 

(A) if the Holder of such Restricted Definitive Security 
proposes to exchange such Security for a beneficial interest in a Restricted 
Global Security, a certificate from such Holder substantially in the form of 
Exhibit C hereto, including the certifications in item (2)(b) thereof; 

(B) if such Restricted Definitive Security is being transferred to 
a QIB in accordance with Rule 144A under the Securities Act, a certificate 
substantially in the form of Exhibit B hereto, including the certifications in 
item (1) thereof; 

(C) if such Restricted Definitive Security is being transferred to 
a Non-U.S. Person in an offshore transaction in accordance with Rule 903 
or Rule 904 under the Securities Act, a certificate substantially in the form 
of Exhibit B hereto, including the certifications in item (2) thereof; 

(D) if such Restricted Definitive Security is being transferred 
pursuant to an exemption from the registration requirements of the 
Securities Act in accordance with Rule 144 under the Securities Act, a 
certificate to the effect set forth in Exhibit B hereto, including the 
certifications in item (3)(a) thereof; 

(E) if such Restricted Definitive Security is being transferred to 
an Institutional Accredited Investor in reliance on an exemption from the 
registration requirements of the Securities Act other than those listed in 
subparagraphs (B) through (D) above, a certificate to the effect set forth in 
Exhibit B hereto, including the certifications, certificates and Opinion of 
Counsel required by item (3) thereof, if applicable; 

(F) if such Restricted Definitive Security is being transferred to 
the Company or any of their Subsidiaries, a certificate substantially in the 
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form of Exhibit B hereto, including the certifications in item (3)(b) thereof; 
or 

(G) if such Restricted Definitive Security is being transferred 
pursuant to an effective registration statement under the Securities Act, a 
certificate substantially in the form of Exhibit B hereto, including the 
certifications in item (3)(c) thereof, 

the Trustee shall cancel the Restricted Definitive Security, increase or cause to be increased the 
aggregate principal amount of, in the case of clause (A), (D), (F) or (G) above, the appropriate 
Restricted Global Security, in the case of clause (B) above, the 144A Global Security, in the case 
of clause (C) above, the Regulation S Global Security, and in the case of clause (E) above, the 
Accredited Investor Global Security. 

(ii) Restricted Definitive Securities to Beneficial Interests in 
Unrestricted Global Securities.  A Holder of a Restricted Definitive Security may 
exchange such Security for a beneficial interest in an Unrestricted Global Security 
or transfer such Restricted Definitive Security to a Person who takes delivery 
thereof in the form of a beneficial interest in an Unrestricted Global Security only 
if the Registrar receives the following: 

(A) if the Holder of such Definitive Securities proposes to 
exchange such Securities for a beneficial interest in the Unrestricted 
Global Security, a certificate from such Holder substantially in the form of 
Exhibit C hereto, including the certifications in item (1)(c) thereof; or 

(B) if the Holder of such Definitive Securities proposes to 
transfer such Securities to a Person who shall take delivery thereof in the 
form of a beneficial interest in the Unrestricted Global Security, a 
certificate from such Holder substantially in the form of Exhibit B hereto, 
including the certifications in item (4) thereof; 

and, in each such case set forth in these subparagraphs (A) and (B), if the 
Registrar so requests, an Opinion of Counsel in form reasonably acceptable to the 
Registrar to the effect that such exchange or transfer is in compliance with the 
Securities Act and that the restrictions on transfer contained herein and in the 
Private Placement Legend are no longer required in order to maintain compliance 
with the Securities Act. 

Upon satisfaction of the conditions of any of the subparagraphs in this Section 2.06(d)(ii), the 
Trustee shall cancel the Definitive Securities and increase or cause to be increased the aggregate 
principal amount of the Unrestricted Global Security. 

(iii) Unrestricted Definitive Securities to Beneficial Interests in 
Unrestricted Global Securities.  A Holder of an Unrestricted Definitive Security 
may exchange such Security for a beneficial interest in an Unrestricted Global 
Security or transfer such Definitive Securities to a Person who takes delivery 
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thereof in the form of a beneficial interest in an Unrestricted Global Security at 
any time.  Upon receipt of a request for such an exchange or transfer, the Trustee 
shall cancel the applicable Unrestricted Definitive Security and increase or cause 
to be increased the aggregate principal amount of one of the Unrestricted Global 
Securities. 

If any such exchange or transfer from a Definitive Security to a beneficial interest is effected 
pursuant to clause (ii) or (iii) above at a time when an Unrestricted Global Security has not yet 
been issued, the Company shall issue and, upon receipt of a Company Order in accordance with 
Section 2.02 hereof, the Trustee shall authenticate one or more Unrestricted Global Securities in 
an aggregate principal amount equal to the principal amount of Definitive Securities so 
transferred. 

(e) Transfer and Exchange of Definitive Securities for Definitive Securities.  
Upon request by a Holder of Definitive Securities and such Holder’s compliance with the 
provisions of this Section 2.06(e), the Registrar shall register the transfer or exchange of 
Definitive Securities.  Prior to such registration of transfer or exchange, the requesting 
Holder shall present or surrender to the Registrar the Definitive Securities duly endorsed 
or accompanied by a written instruction of transfer in form satisfactory to the Registrar 
duly executed by such Holder or by its attorney, duly authorized in writing.  In addition, 
the requesting Holder shall provide any additional certifications, documents and 
information, as applicable, required pursuant to the following provisions of this Section 
2.06(e). 

(i) Restricted Definitive Securities to Restricted Definitive Securities.  
Any Restricted Definitive Security may be transferred to and registered in the 
name of Persons who take delivery thereof in the form of a Restricted Definitive 
Security if the Registrar receives the following: 

(A) if the transfer will be made to a QIB in accordance with 
Rule 144A under the Securities Act, then the transferor must deliver a 
certificate substantially in the form of Exhibit B hereto, including the 
certifications in item (1) thereof; 

(B) if the transfer will be made pursuant to Rule 903 or Rule 
904, then the transferor must deliver a certificate in the form of Exhibit B 
hereto, including the certifications in item (2) thereof; and 

(C) if the transfer will be made pursuant to any other exemption 
from the registration requirements of the Securities Act, then the transferor 
must deliver a certificate in the form of Exhibit B hereto, including the 
certifications, certificates and Opinion of Counsel required by item (3) 
thereof, if applicable. 

(ii) Restricted Definitive Securities to Unrestricted Definitive 
Securities.  Any Restricted Definitive Security may be exchanged by the Holder 
thereof for an Unrestricted Definitive Security or transferred to a Person or 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 90 of 293



 

53 
 
  

Persons who take delivery thereof in the form of an Unrestricted Definitive 
Security if the Registrar receives the following: 

(A) if the Holder of such Restricted Definitive Securities 
proposes to exchange such Securities for an Unrestricted Definitive 
Security, a certificate from such Holder in the form of Exhibit C hereto, 
including the certifications in item (1)(d) thereof; or 

(B) if the Holder of such Restricted Definitive Securities 
proposes to transfer such Securities to a Person who shall take delivery 
thereof in the form of an Unrestricted Definitive Security, a certificate 
from such Holder substantially in the form of Exhibit B hereto, including 
the certifications in item (4) thereof; 

and, in each such case set forth in these subparagraphs (A) and (B), if the 
Registrar so requests, an Opinion of Counsel in form reasonably acceptable to the 
Registrar to the effect that such exchange or transfer is in compliance with the 
Securities Act and that the restrictions on transfer contained herein and in the 
Private Placement Legend are no longer required in order to maintain compliance 
with the Securities Act. 

(iii) Unrestricted Definitive Securities to Unrestricted Definitive 
Securities.  A Holder of Unrestricted Definitive Securities may transfer such 
Securities to a Person who takes delivery thereof in the form of an Unrestricted 
Definitive Security.  Upon receipt of a request to register such a transfer, the 
Registrar shall register the Unrestricted Definitive Securities pursuant to the 
instructions from the Holder thereof. 

(f) Legends.  The following legends shall appear on the face of all Global 
Securities and Definitive Securities issued under this Indenture unless specifically stated 
otherwise in the applicable provisions of this Indenture. 

(i) Private Placement Legend. 

(A) Except as permitted by subparagraph (B) below, each 
Global Security and each Definitive Security (and all Securities issued in 
exchange therefor or substitution therefor) shall bear the legend in 
substantially the following form: 

“THE SECURITIES EVIDENCED HEREBY HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND MAY 
NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT (A)(1) 
TO A PERSON WHO THE SELLER REASONABLY BELIEVES IS A QUALIFIED 
INSTITUTIONAL BUYER WITHIN THE MEANING OF RULE 144A UNDER THE 
SECURITIES ACT PURCHASING FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF 
A QUALIFIED INSTITUTIONAL BUYER IN A TRANSACTION MEETING THE 
REQUIREMENTS OF RULE 144A, (2) IN AN OFFSHORE TRANSACTION COMPLYING 
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WITH RULE 903 OR RULE 904 OF REGULATION S UNDER THE SECURITIES ACT, (3) 
PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT 
PROVIDED BY RULE 144 THEREUNDER (IF AVAILABLE), (4) PURSUANT TO AN 
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR (5) 
PURSUANT TO ANOTHER EXEMPTION FROM THE REGISTRATION REQUIREMENTS 
OF THE SECURITIES ACT (AND BASED ON AN OPINION OF COUNSEL IF THE 
COMPANY SO REQUESTS) AND (B) IN ACCORDANCE WITH ALL APPLICABLE 
SECURITIES LAWS OF THE STATES OF THE UNITED STATES AND OTHER 
JURISDICTIONS.” 

(B) Notwithstanding the foregoing, any Global Security or 
Definitive Security issued pursuant to clause (b)(iv), (c)(iii), (c)(iv), (d)(ii), 
(d)(iii), (e)(ii), or (e)(iii) of this Section 2.06 (and all Securities issued in 
exchange therefor or substitution thereof) shall not bear the Private 
Placement Legend. 

(ii) Global Security Legend.  Each Global Security shall bear a legend 
in substantially the following form: 

“THIS GLOBAL SECURITY IS HELD BY THE DEPOSITARY (AS DEFINED IN THE 
INDENTURE GOVERNING THIS SECURITY) OR ITS NOMINEE IN CUSTODY FOR THE 
BENEFIT OF THE BENEFICIAL OWNERS HEREOF, AND IS NOT TRANSFERABLE TO 
ANY PERSON UNDER ANY CIRCUMSTANCES EXCEPT THAT (I) THE TRUSTEE MAY 
MAKE SUCH NOTATIONS HEREON AS MAY BE REQUIRED PURSUANT TO SECTION 
2.06(G) OF THE INDENTURE, (II) THIS GLOBAL SECURITY MAY BE EXCHANGED IN 
WHOLE BUT NOT IN PART PURSUANT TO SECTION 2.06(A) OF THE INDENTURE, (III) 
THIS GLOBAL SECURITY MAY BE DELIVERED TO THE TRUSTEE FOR 
CANCELLATION PURSUANT TO SECTION 2.10 OF THE INDENTURE AND (IV) THIS 
GLOBAL SECURITY MAY BE TRANSFERRED TO A SUCCESSOR DEPOSITARY WITH 
THE PRIOR WRITTEN CONSENT OF THE COMPANY.  UNLESS AND UNTIL IT IS 
EXCHANGED IN WHOLE OR IN PART FOR SECURITIES IN DEFINITIVE FORM, THIS 
SECURITY MAY NOT BE TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY 
TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE DEPOSITARY TO 
THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE 
DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR DEPOSITARY OR A 
NOMINEE OF SUCH SUCCESSOR DEPOSITARY.  UNLESS THIS CERTIFICATE IS 
PRESENTED BY AN AUTHORIZED REPRESENTATIVE OF THE DEPOSITORY TRUST 
COMPANY (55 WATER STREET, NEW YORK, NEW YORK) (“DTC”) TO THE COMPANY 
OR ITS AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND 
ANY CERTIFICATE ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR SUCH 
OTHER NAME AS MAY BE REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF 
DTC (AND ANY PAYMENT IS MADE TO CEDE & CO. OR SUCH OTHER ENTITY AS 
MAY BE REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY 
TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR 
TO ANY PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER HEREOF, 
CEDE & CO., HAS AN INTEREST HEREIN.” 
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(iii) Regulation S Temporary Global Security Legend.  Each temporary 
Security that is a Global Security issued pursuant to Regulation S shall bear a 
legend in substantially the following form:   

“THIS GLOBAL SECURITY IS A TEMPORARY GLOBAL SECURITY FOR PURPOSES 
OF REGULATION S UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS 
AMENDED.  NEITHER THIS TEMPORARY GLOBAL SECURITY NOR ANY INTEREST 
HEREIN MAY BE OFFERED, SOLD OR DELIVERED, EXCEPT AS PERMITTED UNDER 
THE INDENTURE REFERRED TO BELOW. 

NO BENEFICIAL OWNERS OF THIS TEMPORARY GLOBAL SECURITY SHALL BE 
ENTITLED TO RECEIVE PAYMENT OF PRINCIPAL OR INTEREST HEREON UNLESS 
THE REQUIRED CERTIFICATIONS HAVE BEEN DELIVERED PURSUANT TO THE 
TERMS OF THE INDENTURE.” 

(g) Cancellation and/or Adjustment of Global Securities.  At such time as all 
beneficial interests in a particular Global Security have been exchanged for Definitive 
Securities or a particular Global Security has been redeemed, repurchased or canceled in 
whole and not in part, each such Global Security shall be returned to or retained and 
canceled by the Trustee in accordance with Section 2.10 hereof.  At any time prior to 
such cancellation, if any beneficial interest in a Global Security is exchanged for or 
transferred to a Person who will take delivery thereof in the form of a beneficial interest 
in another Global Security or for Definitive Securities, the principal amount of Securities 
represented by such Global Security shall be reduced accordingly and an endorsement 
shall be made on such Global Security by the Trustee or by the Depositary at the 
direction of the Trustee to reflect such reduction; and if the beneficial interest is being 
exchanged for or transferred to a Person who will take delivery thereof in the form of a 
beneficial interest in another Global Security, such other Global Security shall be 
increased accordingly and an endorsement shall be made on such Global Security by the 
Trustee or by the Depositary at the direction of the Trustee to reflect such increase. 

(h) General Provisions Relating to Transfers and Exchanges. 

(i) To permit registrations of transfers and exchanges, the Company 
shall execute and the Trustee shall authenticate Global Securities and Definitive 
Securities upon receipt of a Company Order in accordance with Section 2.02 
hereof or at the Registrar’s request. 

(ii) No service charge shall be made to a holder of a beneficial interest 
in a Global Security or to a Holder of a Definitive Security for any registration of 
transfer or exchange, but the Company may require payment of a sum sufficient 
to cover any transfer tax or similar governmental charge payable in connection 
therewith (other than any such transfer taxes or similar governmental charge 
payable upon exchange or transfer pursuant to Section 2.09, Section 4.13, Section 
4.15 and Section 9.05 hereof). 
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(iii) The Registrar shall not be required to register the transfer of or 
exchange any Security selected for redemption in whole or in part, except the 
unredeemed portion of any Security being redeemed in part. 

(iv) All Global Securities and Definitive Securities issued upon any 
registration of transfer or exchange of Global Securities or Definitive Securities 
shall be the valid obligations of the Company, evidencing the same debt, and 
entitled to the same benefits under this Indenture, as the Global Securities or 
Definitive Securities surrendered upon such registration of transfer or exchange. 

(v) The Company shall not be required to register the transfer of or to 
exchange a Security between a record date and the next succeeding interest 
payment date. 

(vi) Prior to due presentment for the registration of a transfer of any 
Security, the Trustee, any Paying Agent, any Registrar, any co-registrar and the 
Company may deem and treat the Holder as the absolute owner of such Security 
for the purpose of receiving payment of principal of and interest on such 
Securities and for all other purposes, and none of the Trustee, any Paying Agent, 
any Registrar, any co-registrar or the Company shall be affected by notice to the 
contrary. 

(vii) All certifications, certificates and Opinions of Counsel required to 
be submitted to the Registrar pursuant to this Section 2.06 to effect a registration 
of transfer or exchange may be submitted by facsimile or e-mail. 

Section 2.07 Replacement Securities. If any mutilated Security is surrendered to the 
Trustee or the Company and the Trustee receives evidence to its satisfaction of the ownership 
and destruction, loss or theft of any Security, the Company shall issue and the Trustee, upon 
receipt of an Authentication Order, shall authenticate a replacement Security if the Trustee’s 
requirements are met.  If required by the Trustee or the Company, an indemnity bond must be 
supplied by the Holder that is sufficient in the judgment of the Trustee and the Company to 
protect the Company, the Trustee, any Agent and any authenticating agent from any loss that any 
of them may suffer if a Security is replaced.  The Company may charge for its expenses in 
replacing a Security. 

Every replacement Security is an additional obligation of the Company and shall be 
entitled to all of the benefits of this Indenture equally and proportionately with all other 
Securities duly issued hereunder.  

Section 2.08 Outstanding Securities; Determinations of Holders’ Action.  The 
Securities outstanding at any time are all the Securities authenticated by the Trustee except for 
those canceled by it, those delivered to it for cancellation, those reductions in the interest in a 
Global Security effected by the Trustee in accordance with the provisions hereof, and those 
described in this Section 2.08 as not outstanding.  A Security does not cease to be outstanding 
because the Company or an Affiliate of the Company holds the Security.   
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In determining whether the Holders of the required principal amount of Securities have 
concurred in any direction, waiver or consent, Securities owned by the Company or any 
Subsidiary of the Company, or by any Person directly or indirectly controlled by the Company or 
any Subsidiary of the Company, will be considered as though not outstanding, except that for the 
purposes of determining whether the Trustee will be protected in relying on any such direction, 
waiver or consent, only Securities that the Trustee knows are so owned will be so disregarded.  
Upon request of the Trustee, the Company shall furnish to the Trustee promptly an Officer’s 
Certificate listing and identifying all Securities, if any, known by the Company to be owned or 
held by or for the account of any of the above described Persons, and the Trustee shall be entitled 
to accept and rely upon such Officer’s Certificate as conclusive evidence of the facts therein set 
forth and of the fact that all Securities not listed therein are outstanding for the purpose of any 
determination. 

If a Security is replaced pursuant to Section 2.07 hereof, it ceases to be outstanding 
unless the Trustee receives proof satisfactory to it that the replaced Security is held by a 
protected purchaser. 

If the principal amount of any Security is considered paid under Section 4.01 hereof, it 
ceases to be outstanding and interest on it ceases to accrue. 

If the Paying Agent (other than the Company, a Subsidiary or an Affiliate of any thereof) 
holds, on a redemption date or maturity date, money sufficient to pay Securities payable on that 
date, then on and after that date such Securities shall be deemed to be no longer outstanding and 
shall cease to accrue interest.   

Section 2.09 Temporary Securities.  Pending the preparation of definitive Securities, 
the Company may execute, and upon receipt of a Company Order the Trustee shall authenticate 
and deliver, temporary Securities that are printed, lithographed, typewritten, mimeographed or 
otherwise produced, in any authorized denomination, substantially of the tenor of the definitive 
Securities in lieu of which they are issued and with such appropriate insertions, omissions, 
substitutions and other variations as the officers executing such Securities may determine, as 
conclusively evidenced by their execution of such Securities.  

If temporary Securities are issued, the Company will cause definitive Securities to be 
prepared without unreasonable delay. After the preparation of definitive Securities, the temporary 
Securities shall be exchangeable for definitive Securities upon surrender of the temporary 
Securities at the office or agency of the Company designated for such purpose pursuant to 
Section 2.03, without charge to the Holder. Upon surrender for cancellation of any one or more 
temporary Securities, the Company shall execute and the Trustee shall, upon receipt of a 
Company Order, authenticate and deliver in exchange therefor a like Principal Amount of 
definitive Securities of authorized denominations. Until so exchanged, the temporary Securities 
shall in all respects be entitled to the same benefits under this Indenture as definitive Securities.  

Section 2.10 Cancellation. All Securities surrendered for payment or redemption by the 
Company pursuant to redemption or registration of transfer or exchange, shall, if surrendered to 
any Person other than the Trustee, be delivered to the Trustee and shall be promptly cancelled by 
it. The Company may at any time deliver to the Trustee for cancellation any Securities previously 
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authenticated and delivered hereunder that the Company may have acquired in any manner 
whatsoever, and all Securities so delivered shall be promptly cancelled by the Trustee. The 
Company may not issue new Securities to replace Securities it has paid or delivered to the 
Trustee for cancellation, except as otherwise permitted by this Indenture. No Securities shall be 
authenticated in lieu of or in exchange for any Securities cancelled as provided in this Section, 
except as expressly permitted by this Indenture. All cancelled Securities held by the Trustee shall 
be disposed of by the Trustee in accordance with the Trustee’s customary procedure.  

Section 2.11 Persons Deemed Owners. Prior to due presentment of a Security for 
registration of transfer, the Company, the Trustee and any agent of the Company or the Trustee 
may treat the Person in whose name such Security is registered as the owner of such Security for 
the purpose of receiving payment of the Principal Amount of the Security in respect thereof, 
premium, if any, and accrued and unpaid interest thereon for all other purposes whatsoever, 
whether or not such Security be overdue, and neither the Company, the Trustee nor any agent of 
the Company or the Trustee shall be affected by notice to the contrary.  

Section 2.12 CUSIP Numbers. The Company may issue the Securities with one or more 
“CUSIP” numbers (if then generally in use), and, if so, the Trustee shall use “CUSIP” numbers 
in notices as a convenience to Holders; provided that any such notice may state that no 
representation is made as to the correctness of such numbers either as printed on the Securities or 
as contained in any notice and that reliance may be placed only on the other identification 
numbers printed on the Securities, and any such notice shall not be affected by any defect in or 
omission of such numbers. The Company will promptly notify the Trustee in writing of any 
change in the CUSIP numbers.  

Section 2.13 Defaulted Interest. 

If the Company defaults in a payment of interest on the Securities, the Company shall pay the 
defaulted interest in any lawful manner plus, to the extent lawful, interest payable on the 
defaulted interest, in each case at the rate provided in the Securities.  If the Company pays the 
defaulted interest on or prior to 30 days of the default in payment in interest, payment shall be 
paid to the record Holders of the Securities as of the original record date.  If such default in 
payment of interest continues after 30 days, payment shall be paid to the record Holders of the 
Securities on a subsequent special record date.  The Company shall notify the Trustee in writing 
of the amount of defaulted interest proposed to be paid on each Security and the date of the 
proposed payment.  The Company shall fix or cause to be fixed such special record date, if any, 
and payment date; provided that no such special record date shall be less than 10 days prior to 
the related payment date for such defaulted interest.  At least 15 days before the special record 
date, the Company (or, upon the written request of the Company, the Trustee in the name and at 
the expense of the Company) shall mail or cause to be mailed to Holders a notice that states the 
special record date, the related payment date and the amount of such interest to be paid. 

Section 2.14 PIK Interest. 

(a) In the event the Company elects to pay PIK Interest, no later than two 
Business Days prior to the relevant interest payment date the Company shall deliver to 
the Trustee and the Paying Agent (if other than the Trustee), (i) with respect to Securities 
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represented by Certificated Securities, the required amount of new PIK Securities 
represented by Certificated Securities (rounded up to the nearest whole dollar) and a 
Company Order to authenticate and deliver such PIK Securities or (ii) with respect to 
Securities represented by one or more Global Securities, a Company Order to increase the 
outstanding principal amount of such Global Securities by the required amount (rounded 
up to the nearest whole dollar) (or, if necessary, pursuant to the requirements of the 
Depositary or otherwise, the required amount of new PIK Securities represented by 
Global Securities (rounded up to the nearest whole dollar) and a Company Order to 
authenticate and deliver such new Global Securities). 

(b) Any PIK Securities shall, after being executed and authenticated pursuant 
to Section 2.02, be (i) if such PIK Securities are Certificated Securities, mailed to the 
Person entitled thereto as shown on the register maintained by the Registrar for the 
Certificated Securities as of the relevant record date or (ii) if such PIK Securities are 
Global Securities, deposited into the account specified by the Holder or Holders thereof 
as of the relevant record date. Alternatively, in connection with any payment of PIK 
Interest, the Company may direct the Paying Agent to make appropriate amendments to 
the schedule of principal amounts of the relevant Global Securities outstanding for which 
PIK Securities will be issued and arrange for deposit into the account specified by the 
Holder or Holders thereof as of the relevant record date.  

(c) Payment shall be made in such form and terms as specified in this Section 
2.14 and the Company shall and the Paying Agent may take additional steps as is 
necessary to effect such payment. The Company may not issue PIK Securities in lieu of 
paying interest in cash if such interest is payable with respect to any principal amount 
that is due and payable, whether at Stated Maturity, upon redemption, repurchase or 
otherwise. 

ARTICLE III 
REDEMPTION OF SECURITIES 

Section 3.01 No Right of Redemption. No sinking fund is provided for the Securities. 
The Company shall not have the right to redeem any Securities (other than in connection with 
any replacement, retirement, cancellation or exchange of Securities as contemplated in Article II). 

The Company may, at any time and from time to time, purchase Securities in the open 
market or otherwise, subject to compliance with this Indenture and compliance with all 
applicable securities laws. 

ARTICLE IV 
COVENANTS 

Section 4.01 Payment of Securities. The Company shall promptly make all payments in 
respect of the Securities on the dates and in the manner provided in the Securities or pursuant to 
this Indenture. Any cash payments to be given to the Trustee or Paying Agent, as the case may be, 
shall be deposited with the Trustee or Paying Agent, as the case may be, in immediately available 
funds by 10:00 a.m. (New York City time) by the Company.  Principal Amount, premium, if any, 
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and interest, if any, due on overdue amounts shall be considered paid on the applicable date due 
if at 10:00 a.m. (New York City time) on such date the Trustee or the Paying Agent, as the case 
may be, holds, in accordance with this Indenture, money sufficient to pay all such amounts then 
due.  

PIK Interest, if any, shall be paid in the manner provided in Section 2.14.  Any payment 
of PIK Interest shall be considered paid on the date it is due if on such date (1) if PIK Securities 
(including PIK Securities that are Global Securities) have been issued therefor, such PIK 
Securities have been authenticated in accordance with the terms of this Indenture and (2) if the 
payment is made by increasing the principal amount of Global Securities then authenticated, the 
Trustee has increased the principal amount of Global Securities then authenticated by the 
required amount. 

The Company shall, to the extent permitted by law, pay interest on overdue amounts in 
cash at the rate per annum set forth in paragraph 1 of the Securities, compounded semiannually, 
which interest shall accrue from the date such overdue amount was originally due to the date 
payment of such amount, including interest thereon, has been made or duly provided for. All 
such interest shall be payable on demand. The accrual of such interest on overdue amounts shall 
be in addition to the continued accrual of interest on the Securities.  

Section 4.02 Reports.  

(a) Whether or not required by the rules and regulations of the SEC, so long 
as any Securities are outstanding, the Company will furnish to the Trustee: 

(i) within 90 days after the end of each fiscal year, annual financial 
statements prepared in accordance with GAAP that would be required to be 
included in Item 8 of Part II of Form 10-K if the Company were required to file 
such form, together with a “Management’s Discussion and Analysis of Financial 
Condition and Results of Operations” that describes the financial condition and 
results of operations of the Company and its consolidated Subsidiaries, including 
a presentation, either on the face of the financial statements or in the footnotes 
thereto, and in “Management’s Discussion and Analysis of Financial Condition 
and Results of Operations,” of (a) if material, the financial condition and results 
of operations of the Guarantors separate from the financial condition and results 
of operations of Restricted Subsidiaries that are not Guarantors, and (b) if material, 
the financial condition and results of operations of the Company and its Restricted 
Subsidiaries separate from the financial condition and results of operations of the 
Unrestricted Subsidiaries of the Company, and a report on the annual financial 
statements by the Company’s certified independent accountants; 

(ii) within 45 days after the end of each of the first three fiscal quarters 
of each fiscal year, all quarterly financial statements prepared in accordance with 
GAAP that would be required to be included in Item 1 of Part I of Form 10-Q if 
the Company were required to file such form, together with a “Management’s 
Discussion and Analysis of Financial Condition and Results of Operations” that 
describes the financial condition and results of operations of the Company and its 
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consolidated Subsidiaries, including a presentation, either on the face of the 
financial statements or in the footnotes thereto, and in “Management’s Discussion 
and Analysis of Financial Condition and Results of Operations,” of (a) if material, 
the financial condition and results of operations of the Guarantors separate from 
the financial condition and results of operations of Restricted Subsidiaries that are 
not Guarantors, and (b) if material, the financial condition and results of 
operations of the Company and its Restricted Subsidiaries separate from the 
financial condition and results of operations of the Unrestricted Subsidiaries of 
the Company; and 

(iii) within five business days after the occurrence of each event that 
would have been required to be reported in a Current Report on Form 8-K if the 
Company were required to file this form, reports containing substantially all of 
the information with respect to the Company and its Subsidiaries that would be 
required to be filed in a Current Report on Form 8-K if the Company had been a 
reporting company under the Exchange Act (other than Items 1.01 or 1.02 (in 
each case, to the extent not relating to a financing or acquisition), 1.04, 2.02, 2.05, 
2.06, 5.02, 5.03, 5.04, 5.05, 5.06 and 5.07 or any of the Items under Sections 3, 6, 
7, 8 or 9 of Form 8-K); provided, however, that no such current report will be 
required to be furnished if the Company determines in good faith that such event 
is not material to Holders or to the business, assets, operations or financial 
positions of the Company and its Restricted Subsidiaries, taken as a whole. 

Notwithstanding the foregoing, nothing in this Indenture will require (a) the Company to 
comply with Section 302 or Section 404 or Section 906 of the Sarbanes-Oxley Act of 2002, 
related Items 307 and 308 of Regulation S-K promulgated by the Commission, or Items 301 or 
302 of Regulation S-K or Item 10(e) of Regulation S-K (with respect to any non-GAAP financial 
measures contained therein), in each case, as in effect on the date of the Issue Date, (b) any 
reports to contain the separate financial information for Guarantors as contemplated by Rule 3-
05, Rule 3-09 or Rule 3-10 of Regulation S-X promulgated by the SEC, (c) any reports to 
contain information required by Item 601 of Regulation S-K, or (d) any reports to include the 
schedules identified in Section 5-04 of Regulation S-X under the Securities Act. 

(b) References under this Section 4.02 to the laws, rules, forms, items, articles 
and sections shall be to such laws, rules, forms, items, articles and sections as they exist 
on the Issue Date, without giving effect to amendments thereto that may take effect after 
the Issue Date. 

(c) The Company will (a) post such financial statements and other 
information on its public website (or through a public announcement or such other 
medium as the Company may use at the time) within the time periods specified above 
and (b) arrange and participate in quarterly conference calls to discuss its results of 
operations no later than ten business days following the date on which each of the 
quarterly and annual reports are made available as provided above; provided that the 
Company may limit the information made available during such conference calls to the 
extent the Company determines, in its sole discretion, that such information that (x) 
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would not be material to Holders or to the business, assets, operations or financial 
positions of the Company and its Restricted Subsidiaries, taken as a whole, or (y) would 
otherwise cause material competitive harm to the business, assets, operations, financial 
position or prospects of the Company and its Restricted Subsidiaries, taken as a whole. 
The Company will provide on its public website (or through a public announcement or 
such other medium as the Company may use at the time) dial-in conference call 
information substantially concurrently with the posting of such reports as provided for in 
clause (a) above. 

(d) If at any time the Securities are guaranteed by a direct or indirect parent of 
the Company and such parent has furnished the reports described herein as required by 
this Section 4.02 as if such parent were the Company (including any financial 
information required hereby), the Company shall be deemed to have furnished the reports 
required under this Section 4.02; provided, (a) such reports include such disclosure as is 
reasonably necessary to describe any material differences between the consolidated 
financial information of such direct or indirect parent and the consolidated financial 
information of the Company and its Restricted Subsidiaries, or (b) such direct or indirect 
parent does not conduct, transact or otherwise engage in any material business or 
operations other than the business and operations conducted through the Company or its 
ownership of intermediate holding companies and activities incidental thereto. Any 
information filed with, or furnished to, the SEC within the time periods specified in this 
Section 4.02 shall be deemed to have been made available as required by this Section 
4.02, and to the extent such filings comply with the rules and regulations of the SEC 
regarding such filings, they will be deemed to comply with the requirements of this 
Section 4.02.  If the Company or a direct or indirect parent of the Company files with or 
furnishes to the Commission (a) an Annual Report on Form 10-K with respect to a fiscal 
year that complies in all material respects with the rules and regulations of the SEC 
regarding such filing, then such filing shall be deemed to satisfy the requirements of 
Section 4.02(a)(i) with respect to the relevant fiscal year; (b) a quarterly report on Form 
10-Q with respect to a fiscal quarter that complies in all material respects with the rules 
and regulations of the Commission regarding such filing, then such filing shall be deemed 
to satisfy the requirements of Section 4.02(a)(ii) with respect to the relevant fiscal quarter; 
and (c) a current report on Form 8-K with respect to any of the events described in 
Section 4.02(a)(iii) that complies in all material respects with the rules and regulations of 
the Commission regarding such filing, then such filing shall be deemed to satisfy the 
requirements of Section 4.02(a)(iii) with respect to such event; provided, in each case of 
clause (a) through (c), that (x) such filings include such disclosure as is reasonably 
necessary to describe any material differences between the consolidated financial 
information of such direct or indirect parent and the consolidated financial information of 
the Company and (y) such direct or indirect parent does not conduct, transact or 
otherwise engage in any material business or operations other than the business and 
operations conducted through the Company or its ownership of intermediate holding 
companies and activities incidental thereto. 

(e) The subsequent filing or making available of any materials or conference 
call required by this Section 4.02 shall be deemed automatically to cure any Default or 
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Event of Default resulting from the failure to file or make available such materials or 
conference call within the required time frame. 

(f) Delivery of the reports required by this Section 4.02 to the Trustee is for 
informational purposes only and the Trustee’s receipt of such shall not constitute 
constructive notice of any information contained therein or determinable from 
information contained therein, including the Company’s compliance with any of its 
covenants hereunder (as to which the Trustee is entitled to rely exclusively on Officer’s 
Certificates). 

(g) If the Company has designated any of its Subsidiaries as Unrestricted 
Subsidiaries, then the quarterly and annual financial information required by the 
preceding paragraphs will include a reasonably detailed presentation, either on the face of 
the financial statements or in the footnotes thereto, and in Management’s Discussion and 
Analysis of Financial Condition and Results of Operations, of the financial condition and 
results of operations of the Company and its Restricted Subsidiaries separate from the 
financial condition and results of operations of the Unrestricted Subsidiaries of the 
Company. 

Section 4.03 Compliance Certificate. The Company shall deliver to the Trustee within 
120 days after the end of each fiscal year of the Company (beginning with the fiscal year ended 
December 31, 2013) an Officers’ Certificate, stating that, in the course of the performance by the 
signers thereof of their duties as Officers of the Company, they would normally have knowledge 
of any default by the Company in the performance of its obligations contained in this Indenture, 
a review of their activities during the preceding fiscal year has been made under the supervision 
of the signers with a view to determining whether the Company has kept, observed, performed 
and fulfilled each condition and covenant under this Indenture and stating whether or not, to the 
best knowledge of the signers thereof, the Company, as of the date of such Officers’ Certificate, 
is in default in the performance or observance of any of the terms, provisions and conditions of 
this Indenture (without regard to any period of grace or requirement of notice provided hereunder) 
and if the Company shall be in default, specifying all such Defaults or Events of Defaults, the 
nature and status thereof of which they may have knowledge and what action the Company is 
taking or proposes to take with respect thereto.  

The Company shall deliver to the Trustee promptly (and in any event within 10 Business 
Days) after an Officer becomes aware of the occurrence thereof, written notice of any Event of 
Default, Default or any event which with the giving of notice or the lapse of time, or both, would 
become an Event of Default in the form of an Officers’ Certificate specifying such Default or 
Event of Default, its status and what action the Company is taking or proposes to take with 
respect thereto. 

Section 4.04 Maintenance of Office or Agency. The Company will maintain an office 
or agency of the Trustee, Registrar and Paying Agent where Securities may be presented or 
surrendered for payment, where Securities may be surrendered for registration of transfer, 
exchange, purchase or redemption and where notices and demands to or upon the Company in 
respect of the Securities and this Indenture may be served. The Corporate Trust Office of the 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 101 of 293



 

64 
 
  

Trustee shall initially be such office or agency for all of the aforesaid purposes. The Company 
shall give prompt written notice to the Trustee of the location, and of any change in the location, 
of any such office or agency (other than a change in the location of the office of the Trustee). If 
at any time the Company shall fail to maintain any such required office or agency or shall fail to 
furnish the Trustee with the address thereof, such presentations, surrenders, notices and demands 
may be made or served at the address of the Trustee set forth in Section 12.02.  

The Company may also from time to time designate one or more other offices or agencies 
where the Securities may be presented or surrendered for any or all such purposes and may from 
time to time rescind such designations.  

Section 4.05 Delivery of Certain Information. At any time when the Company is not 
subject to Section 13 or 15(d) of the Exchange Act, upon the request of a Holder or any 
beneficial owner of Securities, the Company will promptly furnish or cause to be furnished Rule 
144A Information (as defined below) to such Holder or any beneficial owner of Securities, or to 
a prospective purchaser of any such security designated by any such holder, as the case may be, 
to the extent required to permit compliance by such Holder or holder with Rule 144A under the 
Securities Act in connection with the resale of any such security. “Rule 144A Information” shall 
be such information as is specified pursuant to Rule 144A(d)(4) under the Securities Act or any 
successor provisions. Whether a Person is a beneficial owner shall be determined by the 
Company to the Company’s reasonable satisfaction.  

Section 4.06 Existence. The Company will, and will cause each of its Subsidiaries to, 
do or cause to be done all things necessary to preserve, renew and keep in full force and effect its 
legal existence and the rights, licenses, permits, privileges and franchises material to the conduct 
of its business, except for such rights, licenses, permits, privileges and franchises the loss of 
which, either individually or in the aggregate, could not reasonably be expected to have a 
Material Adverse Effect; provided that the foregoing shall not prohibit any merger, conveyance, 
transfer or lease permitted under Article V or any Asset Sale not prohibited by the terms of this 
Indenture; and provided further that this Section 4.06 shall not prohibit any transaction (or the 
effect thereof) contemplated in the Plan of Reorganization. 

Section 4.07 Maintenance of Properties. The Company will, and will cause each of its 
Subsidiaries to, keep and maintain all property material to the conduct of its business in good 
working order and condition (ordinary wear and tear, casualty and condemnation excepted), 
except in any case where the failure to do so could not reasonably be expected to result in a 
Material Adverse Effect. 

Section 4.08 After-Acquired Property. Subject to the terms, conditions and provisions 
set forth in the Collateral Documents, the Company and the Guarantors agree that all Senior 
Priority After-Acquired Property shall be Collateral under this Indenture and all appropriate 
Collateral Documents and shall take all necessary action, including the execution and delivery of 
such mortgages, deeds of trust, security instruments, supplements and joinders to security 
instruments, financing statements, certificates and opinions of counsel (in each case, in 
accordance with the applicable terms and provisions of this Indenture and the Collateral 
Documents), so that such Senior Priority After-Acquired Property is subject to the Lien of 
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appropriate Collateral Documents and such Lien is perfected and has priority over other Liens in 
each case to the extent required by and in accordance with the applicable terms and provisions of 
this Indenture and the applicable Collateral Documents. 

Section 4.09 Future Subsidiary Guarantors. The Company shall cause each Domestic 
Subsidiary that guarantees any Indebtedness of the Company or any of its Restricted Subsidiaries 
under any Credit Agreement to (a) promptly execute and deliver to the Trustee a supplemental 
indenture substantially in the form of Exhibit B pursuant to which such Domestic Subsidiary 
shall guarantee the Securities Obligations on the same secured basis, (b) promptly execute and 
deliver to the Trustee and the Collateral Trustee a joinder to the Intercreditor Agreements and (c) 
within 45 days execute and deliver to the Collateral Trustee such Collateral Documents or 
supplements or joinders thereto as are necessary for such Domestic Subsidiary to become a 
grantor or mortgagor under all applicable Collateral Documents and take all actions so that the 
Lien of the Collateral Documents on the property and assets of such Domestic Subsidiary are 
perfected and have priority over other Liens to the extent required by, and in accordance with, 
the applicable terms and provisions of this Indenture and the Collateral Documents. 

Section 4.10 Incurrence of Indebtedness or Preferred Stock.   

(a) The Company shall not, and shall not cause or permit any of its Restricted 
Subsidiaries to Incur any Indebtedness, including Acquired Indebtedness, or permit any 
Restricted Subsidiary to Incur Preferred Stock, except that: 

(i) the Company or any Restricted Subsidiary may Incur Indebtedness, 
including Acquired Indebtedness, and 

(ii) any Restricted Subsidiary may Incur Preferred Stock, 

if, at the time of and immediately after giving effect to the Incurrence thereof and the 
receipt and application of the proceeds therefrom, the Fixed Charge Coverage Ratio is not less 
than 2.0:1 (the “Fixed Charge Coverage Ratio Test”), provided that Indebtedness or Preferred 
Stock Incurred by Restricted Subsidiaries that are not Guarantors may not exceed more than 
$[10,000,000] in the aggregate at any time;  

(b) Notwithstanding the provisions of Section 4.10(a) hereof, the Company 
and, to the extent provided below, any Restricted Subsidiary may Incur the following 
(“Permitted Indebtedness”): 

(i) Indebtedness of the Company and the Guarantors pursuant to the 
Term Facility; provided that the aggregate principal amount of such Indebtedness 
at any time outstanding does not exceed $250,000,000, less any amount of such 
Indebtedness permanently repaid as provided under Section 4.13 hereof; 

(ii) Indebtedness of the Company and the Guarantors pursuant to the 
ABL Credit Agreement; provided that the aggregate principal amount of such 
Indebtedness at any time outstanding does not exceed $[               ], less any 
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amount of such Indebtedness permanently repaid as provided under Section 4.13 
hereof; 

(iii) Indebtedness under the Letter of Credit Facility; provided that the 
aggregate amount of such Indebtedness at any time outstanding shall not exceed 
$201,000,000, less any amount of such Indebtedness permanently repaid as 
provided under Section 4.13 hereof; 

(iv) Indebtedness of the Company pursuant to the Securities (other than 
Additional Securities) and any PIK Securities issued from time to time as 
payment of PIK Interest on the Securities and any increase in the principal 
amount of Securities as a result of the payment of PIK Interest and Indebtedness 
of any Guarantor pursuant to its Guarantee (including Additional Securities) and 
the Guarantee related to any PIK Securities issued from time to time as payment 
of PIK Interest on the Securities and any increase in the principal amount of 
Securities as a result of the payment of PIK Interest;  

(v) (i) Indebtedness of the Company or any Restricted Subsidiary 
owed to the Company or any Restricted Subsidiary so long as such Indebtedness 
continues to be owed to the Company or a Restricted Subsidiary and which, if the 
obligor is the Company or a Guarantor and if the Indebtedness is owed to a non-
Guarantor, is subordinated in right of payment to the Securities and (ii) Preferred 
Stock of a Restricted Subsidiary so long as such Preferred Stock continues to be 
held by the Company or a Guarantor; provided that, at such time as any such 
outstanding Indebtedness or Preferred Stock ceases to be owed to or held by, as 
the case may be, the Company or a Restricted Subsidiary (or Guarantor, in the 
case of Preferred Stock), such Indebtedness or Preferred Stock shall be deemed to 
be Incurred and not permitted by this Section 4.10(b)(v); 

(vi) [Indebtedness or Disqualified Stock of the Company and 
Indebtedness, Disqualified Stock or Preferred Stock of any Restricted Subsidiary 
equal to 100% of the net cash proceeds received by the Company since 
immediately after the Issue Date from the issue or sale of Equity Interests of the 
Company or cash contributed to the capital of the Company (in each case, other 
than proceeds of Disqualified Stock or sales of Equity Interests to the Company or 
any of its Subsidiaries) as determined in accordance with clause (C)(2) of Section 
4.11(a) hereof to the extent such net cash proceeds or cash have not been applied 
pursuant to such clauses to make Restricted Payments or to make other 
Investments, payments or exchanges pursuant to Section 4.11(b) or to make 
Permitted Investments (other than Permitted Investments specified in clauses (1), 
(2) and (3) of the definition thereof);] 

(vii) Indebtedness (“Permitted Refinancing Indebtedness”) constituting 
an extension or renewal of, replacement of, or substitution for, or issued in 
exchange for, or the net proceeds of which are used to repay, redeem, repurchase, 
replace, refinance or refund, including by way of defeasance (all of the above, for 
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purposes of this clause, “refinance”) then outstanding Indebtedness Incurred 
under Section 4.10(a) hereof or clauses [(iv), (vi), (vii) (xi), (xv), (xvi) or (xviii)] 
of this Section 4.10(b) in an amount not to exceed the principal amount of the 
Indebtedness so refinanced, plus applicable premiums, fees and expenses incurred 
in connection with the repayment of such Indebtedness and the Incurrence of the 
Permitted Refinancing Indebtedness; provided that: 

(A) in case the Securities are refinanced in part or the 
Indebtedness to be refinanced is pari passu with the Securities, the new 
Indebtedness, by its terms or by the terms of any agreement or instrument 
pursuant to which it is outstanding, is made pari passu with, or 
subordinated in right of payment to, the remaining Securities; 

(B) in case the Indebtedness to be refinanced is subordinated in 
right of payment to the Securities, the new Indebtedness, by its terms or by 
the terms of any agreement or instrument pursuant to which it is 
outstanding, is made subordinate in right of payment to the Securities at 
least to the extent that the Indebtedness to be refinanced is subordinated to 
the Securities; 

(C) the terms relating to maturity and amortization are no less 
favorable in any material respect to the Holders of the Securities than the 
terms of any agreement or instrument governing the Indebtedness being 
refinanced; and 

(D) in no event may Indebtedness of the Company or any 
Guarantor be refinanced pursuant to this Section 4.10(b)(vi) by means of 
any Indebtedness of any Restricted Subsidiary that is not a Guarantor; 

(viii) Hedging Agreements of the Company or any Restricted Subsidiary 
entered into in the ordinary course of business and not for speculation and [Bank 
Group Cash Management Obligations]; 

(ix) Indebtedness of the Company or any Restricted Subsidiary in the 
form of bank guarantees, letters of credit and bankers’ acceptances (except to the 
extent issued under the ABL Credit Agreement or the Term/LC Credit Agreement) 
and bid, performance, reclamation, statutory obligation, surety, appeal and 
performance bonds and other obligations of a like nature, in each case incurred in 
the ordinary course of business; 

(x) Indebtedness arising from agreements of the Company or any 
Restricted Subsidiaries providing for indemnification, adjustment of purchase 
price, earnouts or similar obligations, in each case, incurred or assumed in 
connection with the acquisition or disposition of any business, assets or any 
Subsidiary; 

(xi) Existing Indebtedness; 
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(xii) Indebtedness of the Company or any Guarantor consisting of 
guarantees of Indebtedness of the Company or any Guarantor otherwise permitted 
under this Section 4.10; provided that if the Indebtedness guaranteed is 
subordinate to the Securities, then such guarantee shall be subordinate to the 
Securities or the relevant Guarantee of the Securities, as the case may be, to the 
same extent; 

(xiii) Indebtedness arising from the honoring by a bank or other financial 
institution of a check, draft or similar instrument drawn against insufficient funds 
or Indebtedness in respect of netting services, automatic clearinghouse 
arrangements, overdraft protections and similar arrangements in connection with 
deposit accounts, in each case in the ordinary course of business; 

(xiv) any Permitted Receivables Financing in an aggregate principal 
amount at any time outstanding not to exceed $[175,000,000]; 

(xv) Indebtedness of the Company or any Restricted Subsidiary 
Incurred to finance the acquisition, construction, development or improvement of 
any assets, including Capital Leases and any Indebtedness assumed in connection 
with the acquisition of any such assets or secured by a Lien on any such assets 
before the acquisition thereof; provided that the aggregate principal amount at any 
time outstanding of any Indebtedness Incurred under this Section 4.10(b)(xv), 
together with any Permitted Refinancing Indebtedness Incurred in respect thereof 
under clause (vii) of this Section 4.10(b), may not exceed the greater of (x) 
$[           ] or (y) [    ]% of Consolidated Tangible Assets; 

(xvi) [(x) Indebtedness or Disqualified Stock of the Company and 
Indebtedness, Disqualified Stock or Preferred Stock of a Restricted Subsidiary, 
incurred or issued to finance an acquisition or (y) Indebtedness, Disqualified 
Stock or Preferred Stock of Persons that are acquired by the Company or any 
Restricted Subsidiary or merged into the Company or a Restricted Subsidiary in 
accordance with the terms of this Indenture; provided that in the case of (x) and (y) 
after giving effect to such acquisition or merger, either (a) the Company would be 
permitted to incur at least $1.00 of additional Indebtedness pursuant to the Fixed 
Charge Coverage Ratio Test set forth in Section 4.10(a) hereof, or (b) the Fixed 
Charge Coverage Ratio Test of the Company and the Restricted Subsidiaries is 
equal to or greater than immediately prior to such acquisition or merger;] 

(xvii) [Indebtedness of the Company or any Restricted Subsidiary 
Incurred on or after the Issue Date not otherwise permitted hereunder in an 
aggregate principal amount at any time outstanding not to exceed the greater of (x) 
$[215,000,000] and (y) [6.0]% of Consolidated Tangible Assets;] 

(xviii) Indebtedness of the Company Incurred pursuant to Additional 
Securities issued in accordance with a management compensation plan or 
program (the “Management Incentive Securities”) and any PIK Securities issued 
from time to time as payment of PIK Interest on such Management Incentive 
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Securities and any increase in the principal amount of Management Incentive 
Securities as a result of the payment of PIK Interest and Indebtedness of any 
Guarantor pursuant to its Guarantee and the Guarantee related to any PIK 
Securities issued from time to time as payment of PIK Interest on the 
Management Incentive Securities and any increase in the principal amount of 
Management Incentive Securities as a result of the payment of PIK Interest 
Incurred on or after the Issue Date; provided that the aggregate principal amount 
of Management Incentive Securities issued on or after the Issue Date shall not 
exceed $25.0 million;   

(xix) Indebtedness of Foreign Restricted Subsidiaries Incurred on or 
after the Issue Date in an aggregate principal amount not to exceed $[10,000,000] 
outstanding at any time;  

(xx) Indebtedness of the Company or any Restricted Subsidiary 
pursuant to the issuance of Additional Securities solely in connection with a 
Specified Cure and any PIK Securities issued from time to time as payment of 
PIK Interest on such Additional Securities and any increase in the principal 
amount of such Additional Securities as a result of the payment of PIK Interest 
and Indebtedness of any Guarantor pursuant to its Guarantee and the Guarantee 
related to any PIK Securities issued from time to time as payment of PIK Interest 
on the such Additional Securities and any increase in the principal amount of such 
Additional Securities as a result of the payment of PIK Interest Incurred on or 
after the Issue Date; provided that the Indebtedness Incurred under this Section 
4.10(b)(xx) shall not exceed $[                ] outstanding at any time; 

(xxi) Indebtedness of the Company or any Restricted Subsidiary that is 
secured by a lien that is junior to the Lien securing the Securities or that is 
unsecured Subordinated Indebtedness of the Company or any Restricted 
Subsidiary, together with any other Indebtedness Incurred under this Section 
4.10(b)(xxi) not to exceed $[                ] outstanding at any time; and 

(xxii) Indebtedness of the Company or any Restricted Subsidiary 
consisting of (i) the financing of insurance premiums or (ii) take-or-pay 
obligations contained in supply or other arrangements. 

(c) Notwithstanding any other provision of this Section 4.10, for the purposes 
of determining compliance with this Section 4.10, increases in Indebtedness solely due to 
fluctuations in the exchange rates of currencies shall not be deemed to exceed the 
maximum amount that the Company or a Restricted Subsidiary may Incur under this 
Section 4.10. For purposes of determining compliance with any U.S. dollar-denominated 
restriction on the Incurrence of Indebtedness, the U.S. dollar-equivalent principal amount 
of Indebtedness denominated in a foreign currency shall be calculated based on the 
relevant currency exchange rate in effect on the date such Indebtedness was Incurred; 
provided that if such Indebtedness is Incurred to refinance other Indebtedness 
denominated in a foreign currency, and such refinancing would cause the applicable U.S. 
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dollar-denominated restriction to be exceeded if calculated at the relevant currency 
exchange rate in effect on the date of such refinancing, such U.S. dollar-denominated 
restriction shall be deemed not to have been exceeded so long as the principal amount of 
such refinancing Indebtedness does not exceed the principal amount of such Indebtedness 
being refinanced. The principal amount of any Indebtedness Incurred to refinance other 
Indebtedness, if Incurred in a different currency from the Indebtedness being refinanced, 
shall be calculated based on the currency exchange rate applicable to the currencies in 
which such respective Indebtedness is denominated that is in effect on the date of such 
refinancing. 

Furthermore, for the purposes of determining compliance with this Section 4.10, in the 
event that an item of Indebtedness or Preferred Stock meets the criteria of more than one of the 
categories of Permitted Indebtedness described in clauses (i) through (xx) of Section 4.10(b) 
hereof, or is entitled to be incurred pursuant to Section 4.10(a) hereof, the Company shall, in its 
sole discretion, classify such item in any manner that complies with this Section 4.10 and such 
Indebtedness or Preferred Stock shall be treated as having been incurred pursuant to the clauses 
of Permitted Indebtedness or paragraph (a) hereof, as the case may be, designated by the 
Company, and from time to time may change the classification of an item of Indebtedness (or 
any portion thereof) to any other type of Indebtedness permitted under this Section 4.10 at any 
time, including pursuant to clause (a) hereof; provided that Indebtedness under the Term Credit 
Agreement and the ABL Credit Agreement outstanding on the Issue Date shall be deemed at all 
times to be incurred under clause (i), (ii) and (iii), respectively, of Section 4.10(b) hereof. 

Accrual of interest or dividends, the accretion of accreted value, the accretion or 
amortization of original issue discount and the payment of interest or dividends in the form of 
additional Indebtedness or Preferred Stock of the same class shall not be deemed to be an 
Incurrence of Indebtedness or Preferred Stock for purposes of this Section 4.10 but shall be 
included in subsequent calculations of the amount of outstanding Indebtedness for purposes of 
Incurring future Indebtedness; provided that such accrual, accretion, amortization or payment is 
included in the calculation of Fixed Charges. 

Neither the Company nor any Guarantor shall Incur any Indebtedness that is subordinated 
in right of payment to other Indebtedness of the Company or the Guarantor unless such 
Indebtedness is also subordinated in right of payment to the Securities or the relevant Guarantee 
on substantially identical terms. 

Section 4.11 Restricted Payments. 

(a) The Company shall not, and shall not permit any Restricted Subsidiary to, 
directly or indirectly (the payments and other actions described in the following clauses 
being collectively “Restricted Payments”): 

(i) declare or pay any dividend or make any distribution on its Equity 
Interests (other than dividends or distributions paid in the Company’s Qualified 
Equity Interests) held by Persons other than the Company or any of its Restricted 
Subsidiaries; 
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(ii) purchase, redeem or otherwise acquire or retire for value any 
Equity Interests of the Company held by Persons other than the Company or any 
of its Restricted Subsidiaries that is also a Guarantor; 

(iii) repay, redeem, repurchase, defease or otherwise acquire or retire 
for value, or make any payment on or with respect to, any Subordinated 
Indebtedness (other than a payment of interest or principal at Stated Maturity 
thereof or the purchase, repurchase or other acquisition of any Subordinated 
Indebtedness purchased in anticipation of satisfying a scheduled maturity sinking 
fund or amortization or other installment obligation, in each case due within one 
year of the date of acquisition); or 

(iv) make any Investment other than a Permitted Investment; 

unless, at the time of, and after giving effect to, the proposed Restricted Payment: 

(A) no Default has occurred and is continuing, 

(B) the Company could Incur at least $1.00 of Indebtedness 
under the Fixed Charge Coverage Ratio Test, and 

(C) the aggregate amount expended for all Restricted Payments 
made on or after the Issue Date would not, subject to Section 4.11(c), 
exceed the sum of: 

(1) 50% of the aggregate amount of the Consolidated 
Net Income (or, if the Consolidated Net Income is a loss, minus 
100% of the amount of the loss) accrued on a cumulative basis 
during the period, taken as one accounting period, beginning on the 
first day of the fiscal quarter in which the Issue Date occurs and 
ending on the last day of the Company’s most recently completed 
fiscal quarter for which internal financial statements are available, 
plus 

(2) subject to Section 4.11(c), the aggregate net cash 
proceeds, including cash proceeds and the Fair Market Value of 
property other than cash, received by the Company (other than 
from a Subsidiary) after the Issue Date: 

(x) from the issuance and sale of its Qualified Equity Interests, 
including by way of issuance of its Disqualified Equity Interests or Indebtedness 
to the extent since converted into Qualified Equity Interests of the Company, or 

(y) as a contribution to its common equity, plus 

(3) an amount equal to the sum, for all Unrestricted 
Subsidiaries, of the following: 
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(x) the cash return, after the Issue Date, on Investments in an 
Unrestricted Subsidiary made after the Issue Date pursuant to this Section 4.11(a) 
as a result of any sale for cash, repayment, redemption, liquidating distribution or 
other cash realization (not included in Consolidated Net Income), plus 

(y) the portion (proportionate to the Company’s equity interest 
in such Subsidiary) of the fair market value of the assets less liabilities of an 
Unrestricted Subsidiary at the time such Unrestricted Subsidiary is designated a 
Restricted Subsidiary, 

not to exceed, in the case of any Unrestricted Subsidiary, the amount of Investments made after 
the Issue Date by the Company and its Restricted Subsidiaries in such Unrestricted Subsidiary 
pursuant to this Section 4.11(a), plus 

(4) the cash return, after the Issue Date, on any other 
Investment made after the Issue Date pursuant to this Section 
4.11(a), as a result of any sale for cash, repayment, return, 
redemption, liquidating distribution or other cash realization (not 
included in Consolidated Net Income), not to exceed the amount of 
such Investment so made, plus 

(5) any amount which previously qualified as a 
Restricted Payment made under Section 4.11(a) on account of any 
guarantee entered into by the Company or any Restricted 
Subsidiary; provided that such guarantee has not been called upon 
and the obligation arising under such guarantee no longer exists. 

The amount of any Restricted Payment, if other than in cash, shall be the Fair Market Value of 
the assets or securities proposed to be transferred or issued to or by the Company or such 
Restricted Subsidiary, as the case may be. 

(b) The provisions of Section 4.11(a) hereof shall not prohibit: 

(i) the payment of any dividend or distribution within 60 days after 
the date of declaration thereof if, at the date of declaration, such payment would 
comply with Section 4.11(a) hereof; 

(ii) dividends or distributions by a Restricted Subsidiary payable, on a 
pro rata basis or on a basis more favorable to the Company, to all Holders of any 
class of Equity Interests of such Restricted Subsidiary a majority of which is held, 
directly or indirectly through Restricted Subsidiaries, by the Company; 

(iii) the repayment, redemption, repurchase, defeasance or other 
acquisition or retirement for value of Subordinated Indebtedness of the Company 
or a Guarantor with the proceeds of, or in exchange for, Permitted Refinancing 
Indebtedness; 
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(iv) the purchase, redemption or other acquisition or retirement for 
value of Equity Interests of the Company in exchange for, or out of the proceeds 
of a substantially concurrent offering (with any offering within 45 days deemed as 
substantially concurrent) of, Qualified Equity Interests of the Company or of a 
contribution to the common equity of the Company; 

(v) the repayment, redemption, repurchase, defeasance or other 
acquisition or retirement of Subordinated Indebtedness of the Company or any 
Guarantor in exchange for, or out of the proceeds of, a cash or non-cash 
contribution to the capital of the Company or a substantially concurrent offering 
(with any offering within 45 days deemed as substantially concurrent) of, 
Qualified Equity Interests of the Company; 

(vi) any Investment acquired as a capital contribution to the Company, 
or made in exchange for, or out of the net cash proceeds of, a substantially 
concurrent offering (with any offering within 45 days deemed as substantially 
concurrent) of Qualified Equity Interests of the Company; 

(vii) amounts paid for the purchase, redemption or other acquisition or 
retirement for value of Equity Interests of the Company or any of its Restricted 
Subsidiaries held by current or former officers, directors or employees (or their 
estates or beneficiaries under their estates or the applicable agreements or 
employee benefit plans), of the Company or any of its Restricted Subsidiaries 
pursuant to any agreement or employee benefit plan under which the Equity 
Interests were issued; provided that the aggregate consideration paid therefor 
(other than in the form of Equity Interests of the Company) in any twelve-month 
period after the Issue Date does not exceed an aggregate amount of $[5,000,000] 
(with unused amounts in any twelve-month period being permitted to carry over 
for the two succeeding twelve-month periods, so long as the aggregate 
consideration paid does not exceed an aggregate amount of $[10,000,000] in any 
twelve-month period); 

(viii) the repayment, redemption, repurchase, defeasance or other 
acquisition or retirement for value of any Subordinated Indebtedness or 
Disqualified Stock of the Company or a Guarantor at a purchase price not greater 
than 101% of the principal amount thereof or liquidation preference in the event 
of (x) a change of control pursuant to a provision no more favorable to the holders 
thereof than Section 4.15 hereof or (y) an asset sale pursuant to a provision no 
more favorable to the holders thereof than hereof, provided that, in each case, 
prior to the repurchase the Company has made a Change of Control Offer or Asset 
Sale Offer, to the extent required by Section 4.15 or Section 4.13 hereof, as the 
case may be, and repurchased all Securities issued hereunder that were validly 
tendered for payment in connection with such offer to purchase; 

(ix) Restricted Payments not otherwise permitted hereby in an 
aggregate amount not to exceed $[          ]; provided that, in the case of clauses 
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(vi), (vii), (viii) and (ix), no Default has occurred and is continuing or would 
occur as a result thereof;  

(x) the repurchase of Management Incentive Securities deemed to 
occur upon the withholding or repurchase of a portion of Management Incentive 
Securities (including such Securities issued as capitalized interest payments) 
issued under a management compensation plan or program of the Company and 
its Subsidiaries to cover tax obligations of such persons in respect of such 
issuance or vesting of rights thereunder and accrual of interest thereon; 

(xi) the delivery of shares of Class A Common Stock upon exercise of 
the Rights Offering Warrants in accordance with their terms (including any net 
share exercises and any tax withholding in connection therewith) and any 
repurchases of shares of Class A Common Stock deemed to occur upon the 
withholding of a portion of such shares of Class A Common Stock issued upon 
the exercise of the Management Rights Offering Warrants issued under a 
management compensation plan or program of the Company and its Subsidiaries 
to cover tax obligations of such persons in respect of the exercise of such warrants 
in accordance with their terms; and 

(xii) Restricted Payments in connection with the transactions 
contemplated by the Plan of Reorganization or as set forth in the Plan 
Confirmation Order. 

(c) Proceeds of the issuance of Qualified Equity Interests shall be included 
under clause (C) of Section 4.11(a) hereof only to the extent they are not applied as 
described in clause (iv), (v) or (vi) of Section 4.11(b) hereof. Restricted Payments 
permitted pursuant to clauses (ii), (iii), (iv), (v), (vi) and (x) of Section 4.11(b) hereof 
shall not be included in making the calculations under clause (C) of Section 4.11(a) 
hereof. 

(d) For purposes of determining compliance with this Section 4.11, in the 
event that a Restricted Payment permitted pursuant to this Section 4.11 or a Permitted 
Investment meets the criteria of more than one of the categories of Restricted Payment 
described in clauses (i) through (xii) of Section 4.11(b) hereof or one or more clauses of 
the definition of “Permitted Investments,” the Company shall be permitted to classify 
such Restricted Payment or Permitted Investment on the date it is made, or later 
reclassify all or a portion of such Restricted Payment or Permitted Investment, in any 
manner that complies with this Section 4.11, and such Restricted Payment or Permitted 
Investment shall be treated as having been made pursuant to only one of such clauses of 
this Section 4.11 or of the definition of “Permitted Investments.” The amount of any 
Investment shall be the amount actually invested, without adjustment for subsequent 
increases or decreases in the value of such Investment, less any amount paid, repaid, 
returned, distributed or otherwise received in cash in respect of such Investment. 

Section 4.12 Dividend and Other Payment Restrictions Affecting Subsidiaries.  
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(a) Except as provided in Section 4.12(b) hereof, the Company shall not, and 
shall not permit any Restricted Subsidiary to, create or otherwise cause or permit to exist 
or become effective any consensual encumbrance or restriction of any kind on the ability 
of any Restricted Subsidiary to: 

(i) pay dividends or make any other distributions on its Equity 
Interests to the Company or any Restricted Subsidiary; 

(ii) pay any Indebtedness owed to the Company or any other 
Restricted Subsidiary; 

(iii) make loans or advances to the Company or any other Restricted 
Subsidiary; or 

(iv) transfer any of its property or assets to the Company or any other 
Restricted Subsidiary. 

(b) The provisions of Section 4.12(a) hereof shall not apply to any 
encumbrances or restrictions: 

(i) existing on the Issue Date in the ABL Credit Agreement, the 
Term/LC Credit Agreement, the Indenture or the Existing Indebtedness or any 
other agreements in effect on the Issue Date, and any amendments, modifications, 
restatements, extensions, renewals, replacements or refinancings of any of the 
foregoing; provided that the encumbrances and restrictions in the amendment, 
modification, restatement, extension, renewal, replacement or refinancing are, 
taken as a whole, in the good faith judgment of the Company, no less favorable in 
any material respect to the Holders of the Securities than the encumbrances or 
restrictions being amended, modified, restated, extended, renewed, replaced or 
refinanced; 

(ii) existing pursuant to the Indenture, the Securities or the Guarantees; 

(iii) existing under or by reason of applicable law, rule, regulation or 
order; 

(iv) existing under any agreements or other instruments of, or with 
respect to: 

(A) any Person, or the property or assets of any Person, at the 
time the Person is acquired by the Company or any Restricted Subsidiary; 
or 

(B) any Unrestricted Subsidiary at the time it is designated or is 
deemed to become a Restricted Subsidiary; 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 113 of 293



 

76 
 
  

which encumbrances or restrictions referred to in clause (iv) of this Section 
4.12(b): (i) are not applicable to any other Person or the property or assets of any 
other Person and (ii) were not put in place in anticipation of such event and any 
amendments, modifications, restatements, extensions, renewals, replacements or 
refinancings of any of the foregoing, provided that the encumbrances and 
restrictions in the amendment, modification, restatement, extension, renewal, 
replacement or refinancing are, taken as a whole, in the good faith judgment of 
the Company, no less favorable in any material respect to the Holders of the 
Securities than the encumbrances or restrictions being amended, modified, 
restated, extended, renewed, replaced or refinanced; 

(v) of the type described in clause (iv) of Section 4.12(a) hereof 
arising or agreed to (i) in the ordinary course of business that restrict in a 
customary manner the subletting, assignment or transfer of any property or asset 
that is subject to a lease, license, conveyance or similar contract, including with 
respect to intellectual property, (ii) that restrict in a customary manner, pursuant 
to provisions in partnership agreements, limited liability company organizational 
governance documents, joint venture agreements and other similar agreements, 
the transfer of ownership interests in, or assets of, such partnership, limited 
liability company, joint venture or similar Person or (iii) by virtue of any Lien on, 
or agreement to transfer, option or similar right with respect to any property or 
assets of, the Company or any Restricted Subsidiary permitted pursuant to the 
terms hereof; 

(vi) with respect to a Restricted Subsidiary and imposed pursuant to an 
agreement that has been entered into for the sale or disposition of the Capital 
Stock of, or property and assets of, the Restricted Subsidiary pending closing of 
such sale or disposition that is permitted pursuant to the terms hereof; 

(vii) [consisting of customary restrictions pursuant to any Permitted 
Receivables Financing;] 

(viii) existing pursuant to Permitted Refinancing Indebtedness; provided 
that the encumbrances and restrictions contained in the agreements governing 
such Permitted Refinancing Indebtedness are, taken as a whole, no less favorable 
in any material respect to the Holders of the Securities than those contained in the 
agreements governing the Indebtedness being refinanced; 

(ix) consisting of restrictions on cash or other deposits or net worth 
imposed by customers, suppliers or required by insurance surety bonding 
companies, in each case, in the ordinary course of business; 

(x) existing pursuant to purchase money obligations for property 
acquired in the ordinary course of business and Capital Leases or operating leases 
that impose encumbrances or restrictions discussed in clause (iv) of Section 
4.12(a) hereof on the property so acquired or covered thereby; 
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(xi) existing pursuant to any Indebtedness Incurred by, or other 
agreement of, a Foreign Restricted Subsidiary, which restrictions are customary 
for a financing or agreement of such type, and which are otherwise permitted 
under clause (xix) of the definition of “Permitted Indebtedness” in Section 4.10(b) 
hereof; 

(xii) existing pursuant to customary provisions in joint venture, 
operating or similar agreements, asset sale agreements and stock sale agreements 
required in connection with the entering into of such transaction; or 

(xiii) existing pursuant to any agreement or instrument relating to any 
Indebtedness permitted to be Incurred subsequent to the Issue Date under Section 
4.10 hereof if the encumbrance and restrictions contained in any such agreement 
or instrument are, taken as a whole, no less favorable in any material respect to 
the Holders of the Securities than the encumbrances and restrictions contained in 
the ABL Credit Agreement and the Term/LC Credit Agreement in effect as of the 
Issue Date (as determined in good faith by the Company). 

Section 4.13 Asset Sales. 

(a) The Company shall not, and shall not permit any Restricted Subsidiary to, 
consummate any Asset Sale unless the following conditions are met: 

(i) The Asset Sale is for at least Fair Market Value. 

(ii) At least 75% of the consideration received by the Company or its 
Restricted Subsidiaries consists of cash or Cash Equivalents. For purposes of this 
clause (ii), each of the following shall be considered cash or Cash Equivalents: 

(A) the assumption by the purchaser of Indebtedness or other 
obligations or liabilities (as shown on the Company’s most recent balance 
sheet or in the notes thereto) (other than Subordinated Indebtedness or 
other obligations or liabilities subordinated in right of payment to the 
Securities) of the Company or a Restricted Subsidiary pursuant to 
operation of law or a customary novation agreement, 

(B) Additional Assets, 

(C) instruments, notes, securities or other obligations received 
by the Company or such Restricted Subsidiary from the purchaser that are 
promptly, but in any event within 90 days of the closing, converted by the 
Company or such Restricted Subsidiary to cash or Cash Equivalents, to the 
extent of the cash or Cash Equivalents actually so received, and 

(D) any Designated Non-cash Consideration received by the 
Company or such Restricted Subsidiary in the Asset Sale having an 
aggregate Fair Market Value, taken together with all other Designated 
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Non-cash Consideration received pursuant to this clause (D) that is at that 
time outstanding, not to exceed the greater of (x) $[          ] and (y) [   ]% 
of the Company’s Consolidated Tangible Assets at the time of receipt of 
such outstanding Designated Non-cash Consideration (with the Fair 
Market Value of each item of Designated Non-cash Consideration being 
measured at the time received and without giving effect to subsequent 
changes in value). 

(iii) Within 180 days after the receipt of any Net Cash Proceeds from 
an Asset Sale, the Net Cash Proceeds may be used 

(A) to permanently repay [(i)]Indebtedness of the Company or 
a Guarantor constituting Priority Lien Obligations (and, if the 
Indebtedness repaid is revolving credit Indebtedness, to correspondingly 
reduce commitments with respect thereto or otherwise cash collateral any 
such Priority Lien Obligations); provided that the Lien on the assets that 
are the subject of the Asset Sale is senior in priority to the Lien securing 
the Securities Obligations pursuant to the terms of the Senior Priority Lien 
Intercreditor Agreement [(B) (ii) any Indebtedness of a Restricted 
Subsidiary that is not a Guarantor owing to a Person other than the 
Company or a Restricted Subsidiary, (C) Securities Obligations or (D) 
other Parity Lien Debt (provided that the Company will equally and 
ratably reduce Securities Obligations through open-market purchases 
(provided that such purchases are at or above 100% of the principal 
amount thereof) or by making an offer (in accordance with the procedures 
set forth below for an Asset Sale Offer) to all Holders to purchase at a 
purchase price equal to 100% of the principal amount thereof, plus 
accrued and unpaid interest, the pro rata principal amount of Securities), in 
each case other than Indebtedness owed to the Company or an Affiliate of 
the Company], or 

(B) to acquire Additional Assets or to make capital 
expenditures in a Permitted Business of the Company or one or more 
Restricted Subsidiaries that is a Guarantor. 

A binding commitment to make an acquisition referred to in clause (B) of this Section 4.13(a)(iii) 
shall be treated as a permitted application of the Net Cash Proceeds from the date of such 
commitment; provided that (x) such investment is consummated within 180 days of the end of 
the 180 day period referred to in the first sentence of this Section 4.13(a)(iii), and (y) if such 
acquisition is not consummated within the period set forth in subclause (x) or such binding 
commitment is terminated, the Net Cash Proceeds not so applied shall be deemed to be Excess 
Proceeds (as defined below). For the avoidance of doubt, pending application thereof in 
accordance with this Section 4.13(a), the Company or any Restricted Subsidiary may use any Net 
Cash Proceeds from an Asset Sale for general corporate purposes (including a reduction in 
borrowings under any revolving credit facility) prior to the end of the 180-day period referred to 
in the first sentence of this Section 4.13(a)(iii).  In addition, the Company or the applicable 
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Restricted Subsidiary, as the case may be, will take all necessary action to promptly grant to the 
Collateral Trustee a perfected security interest, subject to any Permitted Liens, on such property 
or assets acquired or constructed with Net Cash Proceeds of any Asset Sale on the terms set forth 
in, and to the extent required by, this Indenture and the Collateral Documents. 

(iv) The Net Cash Proceeds of an Asset Sale not applied pursuant to 
clause (iii) of this Section 4.13(a) within 180 days of the Asset Sale constitute 
“Excess Proceeds”. Excess Proceeds of less than $[25,000,000] shall be carried 
forward and accumulated. When the aggregate amount of the accumulated Excess 
Proceeds equals or exceeds $[25,000,000], the Company shall, within 30 days, 
make an offer to all Holders of the Securities (an “Asset Sale Offer”) to purchase 
Securities having a principal amount equal to 

(A) accumulated Excess Proceeds, multiplied by 

(B) [a fraction (x) the numerator of which is equal to the 
outstanding aggregate principal amount of the Securities and (y) the 
denominator of which is equal to the outstanding aggregate principal 
amount of the Securities and all other Parity Lien Debt similarly required 
to be repaid, redeemed or tendered for in connection with the Asset Sale, 
rounded down to the nearest $1,000. The purchase price for the Securities 
shall be 100% of the principal amount plus accrued interest to the date of 
purchase. If the Offer to Purchase is for less than all of the outstanding 
Securities and Securities in an aggregate principal amount in excess of the 
purchase amount are tendered and not withdrawn pursuant to the offer, the 
Company shall purchase Securities having an aggregate principal amount 
equal to the purchase amount on a pro rata basis, with adjustments so that 
only Securities in multiples of $1,000 principal amount (and in a minimum 
amount of $2,000) shall be purchased. Upon completion of the Offer to 
Purchase, Excess Proceeds shall be reset at zero, and any Excess Proceeds 
remaining after consummation of the Offer to Purchase may be used for 
any purpose not otherwise prohibited by the terms hereof.] 

(b) The Company shall comply with the requirements of Rule 14e-1 under the 
Exchange Act and any other securities laws and regulations to the extent such laws or 
regulations are applicable in connection with the repurchase of the Securities pursuant to 
an Asset Sale Offer. To the extent that the provisions of any securities laws or regulations 
conflict with the provisions of this Indenture, the Company shall comply with the 
applicable securities laws and regulations and shall not be deemed to have breached its 
obligations described in this Indenture by virtue thereof. 

(c) Not later than the date upon which written notice of an Asset Sale Offer is 
delivered to the Trustee as provided above, the Company shall deliver to the Trustee an 
Officers’ Certificate certifying as to (i) the amount of the Excess Proceeds, (ii) the 
allocation of the Net Proceeds from the Asset Sales pursuant to which such Asset Sale 
Offer is being made and (iii) the compliance of such allocation with the provisions of 
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Section 4.13(b).  On such date, the Company shall also irrevocably deposit with the 
Trustee or with a paying agent (or, if the Company or a Wholly-Owned Restricted 
Subsidiary is acting as the Paying Agent, segregate and hold in trust) an amount equal to 
the Excess Proceeds to be invested in Cash Equivalents, as directed in writing by the 
Company, and to be held for payment in accordance with the provisions of this Section 
4.13.  Upon the expiration of the period for which the Asset Sale Offer remains open (the 
“Offer Period”), the Company shall deliver to the Trustee for cancellation the Securities 
or portions thereof that have been properly tendered to and are to be accepted by the 
Company.  The Trustee (or the Paying Agent, if not the Trustee) shall, on the date of 
purchase, mail or deliver payment to each tendering Holder in the amount of the purchase 
price.  In the event that the Excess Proceeds delivered by the Company to the Trustee are 
greater than the purchase price of the Securities tendered, the Trustee shall deliver the 
excess to the Company immediately after the expiration of the Offer Period for 
application in accordance with Section 4.13. 

(d) Holders electing to have a Security purchased shall be required to 
surrender the Security, with an appropriate form duly completed, to the Company at the 
address specified in the notice at least three Business Days prior to the purchase date.  
Holders shall be entitled to withdraw their election if the Trustee or the Company 
receives not later than one Business Day prior to the purchase date, a telegram, telex, 
facsimile transmission or letter setting forth the name of the Holder, the principal amount 
of the Security which was delivered by the Holder for purchase and a statement that such 
Holder is withdrawing his election to have such Security purchased.  If at the end of the 
Offer Period more Securities (and such Parity Lien Debt) are tendered pursuant to an 
Asset Sale Offer than the Company is required to purchase, selection of such Securities 
for purchase shall be made by the Trustee in compliance with the requirements of the 
principal national securities exchange, if any, on which such Securities are listed, or if 
such Securities are not so listed, on a pro rata basis, by lot or by such other method as the 
Trustee shall deem fair and appropriate (and in such manner as complies with applicable 
legal requirements).  Selection of such Parity Lien Debt shall be made pursuant to the 
terms of such Parity Lien Debt. 

(e) Notices of an Asset Sale Offer shall be delivered electronically or mailed 
first class mail, postage prepaid, at least 30 but not more than 60 days before the purchase 
date to each Holder of Securities at such Holder’s registered address. If any Security is to 
be purchased in part only, any notice of purchase that relates to such Security shall state 
the portion of the principal amount thereof that has been or is to be purchased. 

Section 4.14 Transactions with Affiliates. 

(a) The Company shall not, and shall not permit any Restricted Subsidiary to, 
directly or indirectly, enter into, renew or extend any transaction or arrangement 
including the purchase, sale, lease or exchange of property or assets, or the rendering of 
any service with any Affiliate of the Company or any Restricted Subsidiary (a “Related 
Party Transaction”) unless the Related Party Transaction is on fair and reasonable terms 
that are not materially less favorable (as reasonably determined by the Company) to the 
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Company or the relevant Restricted Subsidiary than those that could be obtained in a 
comparable arm’s-length transaction with a Person that is not an Affiliate of the 
Company. 

(b) Any Related Party Transaction or series of Related Party Transactions 
with an aggregate value in excess of $[15,000,000] shall first be approved by a majority 
of the Board of Directors of the Company who are disinterested in the subject matter of 
the transaction pursuant to a resolution of such Board of Directors. Prior to entering into 
any Related Party Transaction or series of Related Party Transactions with an aggregate 
value in excess of $[75,000,000], the Company shall in addition obtain a favorable 
written opinion from a nationally recognized investment banking firm as to the fairness 
of the transaction to the Company and its Restricted Subsidiaries from a financial point of 
view. 

(c) The provisions of clauses (a) and (b) of this Section 4.14 shall not apply to: 

(i) any transaction between the Company and any of its Restricted 
Subsidiaries or between Restricted Subsidiaries of the Company; 

(ii) the payment of reasonable regular fees to directors of the Company 
who are not employees of the Company; 

(iii) any Restricted Payments of a type described in clauses (i) or (ii) of 
Section 4.11(a) hereof if permitted thereunder; 

(iv) any issuance of Equity Interests (other than Disqualified Equity 
Interests) of the Company; 

(v) any issuance of Management Incentive Securities; 

(vi) any issuances of Indebtedness of the Company or any of its 
Restricted Securities secured by a Lien or of Subordinated Indebtedness of the 
Company or any of its Restricted Securities to the Backstop Parties or one or 
more of their respective Affiliates; 

(vii) loans or advances to officers, directors or employees of the 
Company in the ordinary course of business of the Company or its Restricted 
Subsidiaries or guarantees in respect thereof or otherwise made on their behalf 
(including payment on such guarantees) and only to the extent permitted by 
applicable law, including the Sarbanes-Oxley Act of 2002; 

(viii) any employment, consulting, service or termination agreement, or 
reasonable and customary indemnification arrangements, entered into by the 
Company or any of its Restricted Subsidiaries with officers and employees of the 
Company or any of its Restricted Subsidiaries that are Affiliates of the Company 
and the payment of compensation to such officers and employees (including 
amounts paid pursuant to employee benefit plans, employee stock option or 
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similar plans) so long as such agreement has been entered into in the ordinary 
course of business; 

(ix) transactions with a Person (other than an Unrestricted Subsidiary 
of the Company) that is an Affiliate solely because the Company, directly or 
through a Restricted Subsidiary, owns Equity Interests in such Person or owes 
Indebtedness to such Person; 

(x) transactions arising under any contract, agreement, instrument or 
arrangement in effect on the Issue Date, as amended, modified or replaced from 
time to time so long as the amended, modified or new agreements, taken as a 
whole at the time such agreements are executed, are not materially less favorable 
to the Company and its Restricted Subsidiaries than those in effect on the date of 
the Indenture; 

(xi) customary transactions entered into as part of a Permitted 
Receivables Financing; and 

(xii) transactions, arrangements, fee reimbursements and indemnities 
specifically and expressly permitted between or among such parties under the 
Plan of Reorganization; and the consummation of the transactions contemplated 
by the Plan of Reorganization and the Plan Confirmation Order.   

Section 4.15 Offer to Repurchase upon Change of Control or Public Offering. 

(a) [Upon a Change of Control, each Holder shall have the right to require the 
Company to repurchase all or any part of such Holder’s Securities at a purchase price in 
cash (expressed as percentages of principal amount of the Securities to be repurchased for 
the six-month period in which such Securities are repurchased) set forth in Schedule A 
hereto, plus accrued and unpaid interest, if any, to the date of repurchase (subject to the 
right of the Holders of record on the relevant record date to receive interest due on the 
relevant interest payment date) if repurchased during the six-month periods set forth in 
Schedule A hereto, in accordance with the terms contemplated in this Section 4.15.] 

(b) [Upon a Public Offering, each Holder shall have the right to require the 
Company to repurchase from the net proceeds received by the Company from such 
Public Offering all or any part of such Holder’s Securities at a purchase price in cash 
(expressed as percentages of principal amount of the Securities to be repurchased for the 
six-month period in which such Securities are repurchased) set forth in Schedule A hereto, 
plus accrued and unpaid interest, if any, to the date of repurchase (subject to the right of 
the Holders of record on the relevant record date to receive interest due on the relevant 
interest payment date) if repurchased during the six-month periods set forth in Schedule 
A, in accordance with the terms contemplated in this Section 4.15.  Notwithstanding the 
foregoing, in the event the net proceeds of such Public Offering are less than the 
aggregate purchase price (including accrued and unpaid interest) on the repurchase date 
for all the then outstanding Securities on the date of the notice of the Public Offering 
Repurchase Offer, such Holder shall have the right to require the Company to repurchase 
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only up to the amount of such Holder’s Securities multiplied by the fraction of (i) the 
numerator of which is the amount of such net proceeds and (ii) the denominator of which 
is the amount of the aggregate purchase price (including accrued and unpaid interest) in 
such Public Offering Repurchase Offer if all outstanding Securities on the date of the 
notice of the Public Offering Repurchase Offer were repurchased on the repurchase date 
(such fraction, the “Public Offering Pro Rata Portion”).] 

(c) [Within 30 days following any Change of Control or Public Offering, the 
Company shall mail a notice (a “Change of Control Offer” or “Public Offering 
Repurchase Offer,” as the case may be) to each Holder with a copy to the Trustee stating: 

(i) that (A) a Change of Control has occurred and that such Holder has 
the right to require the Company to repurchase such Holder’s Securities at a 
repurchase price in cash (expressed as percentages of principal amount of the 
Securities to be repurchased for the six-month period in which such Securities are 
repurchased) set forth in Schedule A hereto, plus accrued and unpaid interest to 
the repurchase date, or (B) a Public Offering has occurred and that such Holder 
has the right to require the Company to repurchase such Holder’s Securities at a 
repurchase price in cash (expressed as percentages of principal amount of the 
Securities to be repurchased for the six-month period in which such Securities are 
repurchased) set forth in Schedule A hereto, plus accrued and unpaid interest to 
the repurchase date; provided that in the event the net proceeds of such Public 
Offering are less than the aggregate purchase price (including accrued and unpaid 
interest) on the repurchase date for all the then outstanding Securities on the date 
of the notice of the Public Offering Repurchase Offer, such Holder shall have the 
right to require the Company to repurchase up to only that amount of such 
Holder’s Securities multiplied by the Public Offering Pro Rata Portion. 

(ii) the circumstances and relevant facts and financial information 
regarding such Change of Control or Public Offering; 

(iii) the repurchase date (which shall be no earlier than 30 days nor 
later than 60 days from the date such notice is mailed); and 

(iv) the instructions determined by the Company, consistent with this 
Section 4.15, that a Holder must follow in order to have its Securities purchased.] 

(d) Holders electing to have a Security purchased shall be required to 
surrender the Security, with an appropriate form duly completed, to the Company at the 
address specified in the notice at least three Business Days prior to the purchase date. The 
Holders shall be entitled to withdraw their election if the Trustee or the Company 
receives not later than one Business Day prior to the purchase date a telegram, telex, 
facsimile transmission or letter setting forth the name of the Holder, the principal amount 
of the Security which was delivered for purchase by the Holder and a statement that such 
Holder is withdrawing his election to have such Security purchased. Holders whose 
Securities are purchased only in part shall be issued new Securities equal in principal 
amount to the unpurchased portion of the Securities surrendered. 
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(e) On the purchase date, all Securities purchased by the Company under this 
Section shall be delivered to the Trustee for cancellation, and the Company shall pay the 
purchase price plus accrued and unpaid interest to the Holders entitled thereto. 

(f) [A Change of Control Offer may be made in advance of a Change of 
Control, and conditioned upon such Change of Control, if a definitive agreement is in 
place for the Change of Control at the time of making of the Change of Control Offer.] 

(g) Notwithstanding the foregoing provisions of this Section, the Company 
shall not be required to make a Change of Control Offer upon a Change of Control if a 
third party makes the Change of Control Offer in the manner, at the times and otherwise 
in compliance with the requirements set forth in this Section 4.15 applicable to a Change 
of Control Offer made by the Company and purchases all Securities validly tendered and 
not withdrawn under such Change of Control Offer. 

(h) [Notwithstanding the foregoing provisions of this Section, the Holders of a 
majority in aggregate principal amount of the Securities then outstanding voting as a 
single class (including, without limitation, consents obtained in connection with a 
purchase of, or tender offer or exchange offer for, Securities) may permit or require the 
repurchase price for a Change of Control Offer or a Public Offering Repurchase Offer to 
be paid in part or in whole in non-cash consideration of the Company and further require 
that the Company obtain a fair value opinion of a nationally recognized investment bank 
consented to by the Holders in such vote that such non-cash consideration is equivalent in 
value to that portion of the repurchase price otherwise payable in cash under this Section 
4.15.]     

(i) Securities repurchased by the Company pursuant to a Change of Control 
Offer  or a Public Offering Repurchase Offer, as the case may be, will have the status of 
Securities issued but not outstanding or will be retired and canceled at the option of the 
Company. Securities purchased by a third party pursuant to the preceding clause (f) will 
have the status of Securities issued and outstanding. 

(j) At the time the Company delivers Securities to the Trustee which are to be 
accepted for purchase, the Company shall also deliver an Officers’ Certificate stating that 
such Securities are to be accepted by the Company pursuant to and in accordance with 
the terms of this Section 4.15. A Security shall be deemed to have been accepted for 
purchase at the time the Trustee, directly or through an agent, mails or delivers payment 
therefor to the surrendering Holder. 

(k) Prior to any Change of Control Offer or Public Offering Repurchase Offer, 
the Company shall deliver to the Trustee an Officers’ Certificate stating that all 
conditions precedent contained herein to the right of the Company to make such offer 
have been complied with. 

(l) The Company shall comply, to the extent applicable, with the 
requirements of Section 14(e) of the Exchange Act and any other securities laws or 
regulations in connection with the repurchase of Securities pursuant to this Section. To 
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the extent that the provisions of any securities laws or regulations conflict with provisions 
of this Section 4.15, the Company shall comply with the applicable securities laws and 
regulations and shall not be deemed to have breached its obligations under this Section by 
virtue thereof. 

Section 4.16 Liens. 

(a) The Company shall not, and shall not permit any of its Restricted 
Subsidiaries to, create, Incur or suffer to exist any Lien on or with respect to the 
Collateral other than Permitted Liens.  Subject to the immediately preceding sentence, the 
Company shall not, and shall not permit any of its Restricted Subsidiaries to, create, Incur 
or suffer to exist any Lien, other than Permitted Liens, on any asset or property of the 
Company or any such Restricted Subsidiary of the Company, or any income or profits 
therefrom, or assign or convey any right to receive income therefrom, whether owned at 
the Issue Date or thereafter acquired unless the Securities Obligations are secured equally 
and ratably with (or, in the case of Subordinated Indebtedness, prior or senior thereto, 
with the same relative priority as the Securities Obligations shall have with respect to 
such Subordinated Indebtedness) the obligation or liability secured by such Lien. 

(b) Any Lien on property securing the Secured Obligations for the benefit of 
the Secured Parties shall be automatically and unconditionally released and discharged in 
accordance with the terms and provisions of the Intercreditor Agreements and, to the 
extent applicable and not in conflict with the Intercreditor Agreements, this Indenture and 
the other applicable Collateral Documents. 

(c) For purposes of determining compliance with this covenant, (A) a Lien 
securing an item of Indebtedness need not be permitted solely by reference to one 
category of permitted Liens described in clauses (1) through (29) of the definition of 
“Permitted Liens” but may be permitted in part under any combination thereof and (B) in 
the event that a Lien securing an item of Indebtedness, Disqualified Stock or Preferred 
Stock (or any portion thereof) meets the criteria of one or more of the categories of 
permitted Liens described in clauses (1) through (29) of the definition of “Permitted 
Liens”, the Company shall, in its sole discretion, classify or reclassify, or later divide, 
classify or reclassify, such Lien securing such item of Indebtedness (or any portion 
thereof) in any manner that complies with this covenant and will only be required to 
include the amount and type of such Lien or such item of Indebtedness secured by such 
Lien in one of the clauses of the definition of “Permitted Liens” and such Lien securing 
such item of Indebtedness will be treated as being Incurred or existing pursuant to only 
one of such clauses. 

(d) With respect to any Lien securing Indebtedness that was permitted to 
secure such Indebtedness at the time of the Incurrence of such Indebtedness, such Lien 
shall also be permitted to secure any Increased Amount of such Indebtedness. The 
“Increased Amount” of any Indebtedness shall mean any increase in the amount of such 
Indebtedness in connection with any accrual of interest or fees, the accretion of accreted 
value, the amortization of original issue discount, the payment of interest in the form of 
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additional Indebtedness with the same terms or in the form of common stock of the 
Company, the payment of dividends on Preferred Stock in the form of additional shares 
of Preferred Stock of the same class, accretion of original issue discount or liquidation 
preference and increases in the amount of Indebtedness outstanding solely as a result of 
fluctuations in the exchange rate of currencies or increases in the value of property 
securing Indebtedness described in clause (3) of the definition of “Indebtedness”. 

Section 4.17 [Covenant Suspension. If on any date following the Issue Date, (i) the 
Securities have Investment Grade Ratings from both Rating Agencies, and (ii) no Default has 
occurred and is continuing under this Indenture (the occurrence of the events described in the 
foregoing clauses (i) and (ii) being collectively referred to as a “Covenant Suspension Event”), 
then, beginning on that day and continuing at all times thereafter until the Reversion Date (as 
defined below), and subject to the provisions of the following paragraph, the Company and the 
Restricted Subsidiaries shall not be subject to Section 4.09, Section 4.10, Section 4.11, Section 
4.12, Section 4.13, Section 4.14 and Section 5.01(d) (collectively the “Suspended Covenants”). 
In addition, the then-existing Guarantees shall also be suspended immediately following a 
Covenant Suspension Event. 

In the event that the Company and the Restricted Subsidiaries are not subject to the 
Suspended Covenants under this Indenture for any period of time as a result of the foregoing, 
and on any subsequent date (the “Reversion Date”) one or both of the Rating Agencies withdraw 
their Investment Grade Rating or downgrade the rating assigned to the Securities below an 
Investment Grade Rating, then the Company and the Restricted Subsidiaries will thereafter again 
be subject to the Suspended Covenants under this Indenture with respect to future events and the 
Guarantees will be reinstated. 

On each Reversion Date, all Indebtedness Incurred, or Disqualified Stock or Preferred 
Stock issued, during the Suspension Period will be classified as having been Incurred or issued 
pursuant to Section 4.10(a) or Section 4.10(b) (to the extent such Indebtedness or Disqualified 
Stock or Preferred Stock would be permitted to be Incurred or issued thereunder as of the 
Reversion Date and after giving effect to Indebtedness Incurred or issued prior to the Suspension 
Period and outstanding on the Reversion Date). To the extent such Indebtedness or Disqualified 
Stock or Preferred Stock would not be so permitted to be Incurred or issued pursuant to Section 
4.10(a), such Indebtedness or Disqualified Stock or Preferred Stock will be deemed to have been 
outstanding on the Issue Date, so that it is classified as permitted under Section 4.10(b)(xi). 
Calculations made after the Reversion Date of the amount available to be made as Restricted 
Payments under Section 4.11 will be made as though Section 4.11 had been in effect since the 
Issue Date and throughout the Suspension Period. Accordingly, Restricted Payments made 
during the Suspension Period will reduce the amount available to be made as Restricted 
Payments under Section 4.11(a). In addition, for purposes of Section 4.14, all agreements and 
arrangements entered into by the Company and any Restricted Subsidiary with an Affiliate of the 
Company during the Suspension Period prior to such Reversion Date will be deemed to have 
been entered into on or prior to the Issue Date and for purposes of Section 4.12, all contracts 
entered into during the Suspension Period prior to such Reversion Date that contain any of the 
restrictions contemplated by such Section will be deemed to have been existing on the Issue Date. 
As described above, however, no Default or Event of Default will be deemed to have occurred 
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on the Reversion Date as a result of any actions taken by the Company or the Restricted 
Subsidiaries during the Suspension Period.  

For purposes of Section 4.13, on the Reversion Date, the unutilized Excess Proceeds 
amount will be reset to zero. 

Upon the occurrence of a Covenant Suspension Event or a Reversion Date, the Company 
shall provide written notice to the Trustee, and file with the Trustee an Officers’ Certificate 
certifying that such suspension or reversion complied with the foregoing provisions.  In the case 
of a Covenant Suspension Event, such notice shall list the Suspended Covenants.] 

ARTICLE V 
SUCCESSOR CORPORATION  

Section 5.01 When the Company May Merge or Transfer Assets. The Company shall 
not consolidate with or merge with or into any other Person or convey, transfer or lease all or 
substantially all of its properties and assets to any Person, unless:  

(a) (i) the Company shall be the resulting or surviving corporation or (ii) the 
Person (if other than the Company) formed by such consolidation or into which the 
Company is merged or the Person which acquires by conveyance, transfer or lease all or 
substantially all of the properties and assets of the Company (x) [shall be a corporation 
organized and validly existing under the laws of the United States or any State thereof or 
the District of Columbia,] and (y) shall expressly assume, by an indenture supplemental 
hereto, executed and delivered to the Trustee, all of the obligations of the Company under 
the Securities, this Indenture and the Collateral Documents;  

(b) immediately after giving effect to such transaction, no Default or Event of 
Default shall have occurred and be continuing; 

(c) the Company shall have delivered to the Trustee an Officers’ Certificate 
and an Opinion of Counsel, each stating that such consolidation, merger, conveyance, 
transfer or lease and, if a supplemental indenture is required in connection with such 
transaction, such supplemental indenture, comply with this Article V and that all 
conditions precedent herein provided for relating to such transaction have been complied 
with; and 

(d) immediately after giving pro forma effect to such transaction, as if such 
transaction had occurred at the beginning of the applicable four-quarter period (and 
treating any Indebtedness which becomes an obligation of the successor Company or any 
Restricted Subsidiary as a result of such transaction as having been Incurred by the 
Successor Company or such Restricted Subsidiary at the time of such transaction), either  

(i) the successor Company would be permitted to Incur at least $1.00 
of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio Test set 
forth in Section 4.10(a); or  
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(ii) the Fixed Charge Coverage Ratio for the successor Company and 
its Restricted Subsidiaries would be at least equal to such ratio for the Company 
and its Restricted Subsidiaries immediately prior to such transaction; 

provided, that clauses (i) and (ii) of this Section 5.01(d) do not apply (i) to the 
consolidation, merger, sale, conveyance, transfer or other disposition of the 
Company with, into or to a Wholly Owned Restricted Subsidiary or the 
consolidation, merger, sale, conveyance, transfer or other disposition of a Wholly 
Owned Restricted Subsidiary with, into or to the Company or (ii) if, in the good 
faith determination of the Board of Directors of the Company, whose 
determination is evidenced by a Board Resolution, the sole purpose of the 
transaction is to change the jurisdiction of incorporation of the Company. 

For purposes of the foregoing, the transfer (by lease, assignment, sale or otherwise) of the 
properties and assets of one or more Subsidiaries (other than to the Company or another 
Subsidiary), which, if such assets were owned by the Company would constitute all or 
substantially all of the properties and assets of the Company shall be deemed to be the transfer of 
all or substantially all of the properties and assets of the Company.  

Section 5.02 Successor Corporation to be Substituted. The successor corporation 
formed by such consolidation or into which the Company is merged or the successor corporation 
to which such conveyance, transfer or lease is made shall succeed to, and be substituted for, and 
may exercise every right and power of, the Company under this Indenture with the same effect as 
if such successor had been named as the Company herein; and thereafter the Company shall be 
discharged from all obligations and covenants under this Indenture, the Securities and the 
Collateral Documents. Subject to Section 9.06, the Company, the Trustee (upon receipt of a 
Company Order) and the successor corporation shall enter into a supplemental indenture (with 
endorsements of Guarantees thereon by the Guarantors) to evidence such succession, substitution 
and exercise of every right and power of such successor corporation and such discharge and 
release of the Company.  

ARTICLE VI 
DEFAULTS AND REMEDIES  

Section 6.01 Events of Default. Subject to the provisions set forth below in this Section 
6.01, an “Event of Default” occurs if:  

(a) the Company defaults in the payment of interest (pursuant to paragraph 1 
of the Securities), if any, payable on any Security when the same becomes due and 
payable and such default continues for a period of 30 days;  

(b) the Company defaults in the payment of the Principal Amount or premium 
on any Security when the same becomes due and payable at its Stated Maturity, upon 
declaration, upon redemption, when due for purchase by the Company or otherwise;  

(c) the Company fails to comply with any of its agreements in the Securities 
or this Indenture (other than (i) a default specified in clauses (a) or (b) of this Section 
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6.01 or (ii) under Section 4.02 hereof) or the Collateral Documents and such failure 
continues for 60 consecutive days after written notice to the Company by the Trustee or 
to the Company and the Trustee by the Holders of 25% or more in aggregate principal 
amount of the Securities;  

(d) the Company fails to comply with Section 4.02 and such failure continues 
for 90 consecutive days after written notice to the Company by the Trustee or to the 
Company and the Trustee by the Holders of 25% or more in aggregate principal amount 
of the Securities; 

(e) the Company fails to pay at final maturity (giving effect to any applicable 
grace periods and any extensions thereof) the stated principal amount of any of the 
Company’s or its Subsidiaries’ Indebtedness, or the acceleration of the final stated 
maturity of any such Indebtedness (which acceleration is not rescinded, annulled or 
otherwise cured within 10 days of receipt by the Company or such Subsidiary of notice of 
any such acceleration) if the aggregate principal amount of such Indebtedness, together 
with the principal amount of any other such Indebtedness in default for failure to pay 
principal at final stated maturity or which has been accelerated (in each case with respect 
to which the 10-day period described above has elapsed), aggregates $[25.0] million or 
more at any time; 

(f) the Company or a Significant Subsidiary of the Company fails to pay 
when due any final, non-appealable judgments (other than any judgment as to which a 
reputable insurance company has accepted full liability) aggregating in excess of 
$[25.0] million, which judgments are not stayed, bonded or discharged within 60 days 
after their entry;  

(g) any Guarantee by a Guarantor that is a Significant Subsidiary shall for any 
reason cease to be, or be asserted by the Company or such Guarantor, as applicable, not 
to be, in full force and effect (except pursuant to the release of any such Guarantee in 
accordance with the provisions of this Indenture);  

(h) a court having jurisdiction in the premises shall enter a decree or order for 
relief in respect of the Company or any Significant Subsidiary of the Company in an 
involuntary case under any applicable bankruptcy, insolvency or other similar law now or 
hereafter in effect, or appointing a receiver, liquidator, assignee, custodian, trustee or 
sequestrator (or similar official) of the Company or any Significant Subsidiary or for any 
substantial part of the Company’s or any Significant Subsidiary’s property or ordering the 
winding up or liquidation of the Company’s or any Significant Subsidiaries affairs and 
such decree or order shall remain unstayed and in effect for a period of 60 days; 

(i) the Company or any Significant Subsidiary of the Company shall 
commence a voluntary case under any applicable bankruptcy, insolvency or other similar 
law now or hereafter in effect, or consent to the entry of an order for relief in an 
involuntary case under any such law, or consent to the appointment of or taking 
possession by a receiver, liquidator, assignee, custodian, trustee or sequestrator (or 
similar official) of the Company or such Significant Subsidiary of the Company or for 
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any substantial part of its property or make any general assignment for the benefit of 
creditors; or 

(j) unless such Liens have been released in accordance with the provisions of 
this Indenture and the Collateral Documents, Liens in favor of the Collateral Trustee for 
the benefit of the Secured Parties with respect to all or a substantial portion of the 
Collateral cease to be valid, enforceable or perfected Liens (subject only to Permitted 
Liens) or the Company or any Guarantor shall assert, in any pleading in any court of 
competent jurisdiction, that any such security interest is invalid or unenforceable and, in 
the case of any Guarantor, the Company fails to cause such Guarantor to rescind such 
assertions within 30 days after the Company has actual knowledge of such assertions. 

Section 6.02 Defaults and Remedies. If an Event of Default (other than an Event of 
Default specified in Section 6.01(h) with respect to the Company or Section 6.01(i) with respect 
to the Company) occurs and is continuing, subject to the provisions, terms and conditions of the 
Intercreditor Agreements, the Trustee by notice to the Company and the Collateral Trustee, or the 
Holders of at least 25% in aggregate Principal Amount of the Securities at the time outstanding 
by notice to the Company, the Trustee and Collateral Trustee, may declare all Securities 
Obligations [(including the Acceleration Premium set forth in this Section 6.02)] to be 
immediately due and payable in cash. Upon such a declaration, such Securities Obligations shall 
become and be immediately due and payable in cash subject to the provisions of Article X. If an 
Event of Default specified in Section 6.01(d), Section 6.01(h) or Section 6.01(i) occurs and is 
continuing, all Securities Obligations [(including the Acceleration Premium set forth in this 
Section 6.02)] shall become and be immediately due and payable in cash without any declaration 
or other act on the part of the Trustee or any Securityholder. 

The Holders of a majority in principal amount of the Securities then outstanding by 
notice to the Trustee and the Collateral Trustee may rescind an acceleration and its 
consequences[, including the payment of the Acceleration Premium,] if (a) all existing Events of 
Default, other than the nonpayment of the principal of and other premium, accrued and unpaid 
interest, if any, on the Securities which has become due solely by such declaration of 
acceleration, have been cured or waived; (b) the Company has paid or deposited with the Trustee 
a sum in immediately available funds sufficient to pay (i) all overdue interest, if any, on the 
Securities, (ii) the principal of any Security which has become due otherwise than by such 
declaration of acceleration, and (iii) to the extent the payment of such interest is lawful, interest 
on overdue installments of interest and overdue principal, which has become due otherwise than 
by such declaration of acceleration; (c) the rescission would not conflict with any judgment or 
decree of a court of competent jurisdiction; and (d) all payments due to the Trustee and any 
predecessor Trustee under Section 7.07 have been made.  No such rescission shall affect any 
subsequent Default or Event of Default or impair any right consequent thereon.  

[If for any reason Securities Obligations are accelerated at any time and such acceleration 
is not rescinded pursuant to this Section 6.02, in view of the impracticality and extreme difficulty 
of ascertaining actual damages and by mutual agreement of the parties as to a reasonable 
calculation of each Holder’s lost profits as a result thereof, the Company agrees to pay in respect 
of the Securities, upon the effective date of such acceleration, a repayment fee in the amount 
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equal to the Acceleration Premium. Such Acceleration Premium shall be presumed to be the 
amount of liquidated damages sustained by Holders as a result of such acceleration and each of 
the Company and the Guarantors agrees that it is reasonable under the circumstances currently 
existing.  In addition, Holders shall be entitled to such Acceleration Premium upon the 
occurrence of any Event of Default described in Section 6.01(d), Section 6.01(h) or Section 
6.01(i) hereof, even if Holders elect, at their option, to provide financing to any obligor 
hereunder or permit the use of cash collateral under the Bankruptcy Code. 

The Company and each Guarantor acknowledges, and, by accepting a Security, each 
Holder agrees, that each Holder of Securities has the right to maintain its investment in such 
Securities free from repayment by the Company (except as herein specifically provided for) and 
that the provision for payment of an Acceleration Premium by the Company in the event that the 
Securities are accelerated as a result of an Event of Default is intended to provide compensation 
for the deprivation of such right under such circumstances.] 

Section 6.03 Other Remedies. If an Event of Default occurs and is continuing, subject 
to the provisions, terms and conditions of the Intercreditor Agreements, the Trustee may pursue 
any available remedy to collect the payment of the Principal Amount of all the Securities [plus 
the Acceleration Premium], plus all other premium, accrued and unpaid interest, if any, thereon 
or to enforce the performance of any provision of the Securities, this Indenture or the Collateral 
Documents.  

The Trustee may maintain a proceeding even if the Trustee does not possess any of the 
Securities or does not produce any of the Securities in the proceeding. A delay or omission by the 
Trustee or any Securityholder in exercising any right or remedy accruing upon an Event of 
Default shall not impair the right or remedy or constitute a waiver of, or acquiescence in, the 
Event of Default. No remedy is exclusive of any other remedy. All available remedies are 
cumulative to the extent permitted by law.  

Section 6.04 Waiver of Past Defaults. The Holders of a majority in aggregate Principal 
Amount of the Securities at the time outstanding (calculated in accordance with Section 2.08 and 
the definition of “Affiliate” hereunder), by notice in writing to the Trustee (and without notice to 
any other Securityholder necessary), may waive an existing Default and its consequences, except 
(a) an Event of Default described in Section 6.01(a) or 6.01(b) or (b) a Default in respect of a 
provision that under Section 9.02 cannot be amended without the consent of each Securityholder 
affected.  When a Default is waived, it is deemed cured, but no such waiver shall extend to any 
subsequent or other Default or impair any consequent right. This Section 6.04 shall be in lieu of 
Section 316(a)1(B) of the TIA and such Section 316(a)1(B) is hereby expressly excluded from 
this Indenture, as permitted by the TIA.  

Section 6.05 Control by Majority. The Holders of a majority in aggregate Principal 
Amount of the Securities at the time outstanding (calculated in accordance with Section 2.08 and 
the definition of “Affiliate” hereunder) may direct the time, method and place of conducting any 
proceeding for any remedy available to the Trustee or of exercising any trust or power conferred 
on the Trustee. However, the Trustee may refuse to follow any direction that conflicts with law 
or this Indenture or that the Trustee determines in good faith is unduly prejudicial to the rights of 
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other Securityholders or would involve the Trustee in personal liability. This Section 6.05 shall 
be in lieu of Section 316(a)1(A) of the TIA and such Section 316(a)1(A) is hereby expressly 
excluded from this Indenture, as permitted by the TIA. 

Section 6.06 Limitation on Suits. A Securityholder may not pursue any remedy with 
respect to this Indenture or the Securities unless:  

(a) the Holder gives to the Trustee written notice stating that an Event of 
Default is continuing;  

(b) the Holders of at least a majority in aggregate Principal Amount of the 
Securities at the time outstanding make a written request to the Trustee to pursue the 
remedy;  

(c) such Holder or Holders offer to the Trustee security or indemnity 
satisfactory to the Trustee, in its sole discretion, against any loss, liability or expense;  

(d) the Trustee does not comply with the request within 60 days after receipt 
of such notice, request and offer of security or indemnity; and  

(e) the Holders of a majority in aggregate Principal Amount of the Securities 
at the time outstanding do not give the Trustee a direction inconsistent with the request 
during such 60-day period.  

A Securityholder may not use this Indenture to prejudice the rights of any other 
Securityholder or to obtain a preference or priority over any other Securityholder.  

Section 6.07 Rights of Holders to Receive Payment.  Subject to the provisions of 
Article X hereof, notwithstanding any other provision of this Indenture, the right of any Holder 
to receive payment of interest installments, the Principal Amount, and premium, if any, due on 
overdue amounts in respect of the Securities held by such Holder, on or after the respective due 
dates expressed in the Securities, or to bring suit for the enforcement of any such payment on or 
after such respective dates, shall not be impaired or affected adversely without the consent of 
such Holder.  

Section 6.08 Collection Suit by Trustee. If an Event of Default described in Section 
6.01(a) or 6.01(b) occurs and is continuing, without possession of any of the Securities or the 
production thereof in any proceeding related thereto, the Trustee may recover judgment in its 
own name and as trustee of an express trust against the Company for the whole amount owing 
with respect to the Securities and the amounts provided for in Section 7.07.  

Section 6.09 Trustee May File Proofs of Claim. In case of the pendency of any 
receivership, insolvency, liquidation, bankruptcy, reorganization, arrangement, adjustment, 
composition or other judicial proceeding relative to the Company, any Guarantor or any other 
obligor upon the Securities or the property of the Company, any Guarantor or of such other 
obligor or their creditors, the Trustee (irrespective of whether interest installments, the Principal 
Amount, premium, interest, if any, due on overdue amounts in respect of the Securities shall then 
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be due and payable as therein expressed or by declaration or otherwise and irrespective of 
whether the Trustee shall have made any demand on the Company or the Guarantors for the 
payment of any such amount) shall be entitled and empowered, by intervention in such 
proceeding or otherwise,  

(a) to file and prove a claim for any accrued and unpaid interest installments, 
the whole amount of the Principal Amount, premium, or interest, if any, due on overdue 
amounts in respect of the Securities, and to file such other papers or documents as may be 
necessary or advisable in order to have the claims of the Trustee (including any claim for 
the reasonable compensation, expenses, disbursements and advances of the Trustee, its 
agents and counsel or any other amounts due the Trustee under Section 7.07) and of the 
Holders allowed in such judicial proceeding, and  

(b) to collect and receive any moneys or other property payable or deliverable 
on any such claims and to distribute the same; and any custodian, receiver, assignee, 
trustee, liquidator, sequestrator or similar official in any such judicial proceeding is 
hereby authorized by each Holder to make such payments to the Trustee and, in the event 
that the Trustee shall consent to the making of such payments directly to the Holders, to 
pay the Trustee any amount due it for the reasonable compensation, expenses, 
disbursements and advances of the Trustee, its agents and counsel, and any other amounts 
due the Trustee under Section 7.07.  

Nothing herein contained shall be deemed to authorize the Trustee to authorize or consent 
to or accept or adopt on behalf of any Holder any plan of reorganization, arrangement, 
adjustment or composition affecting the Securities or the rights of any Holder thereof, or to 
authorize the Trustee to vote in respect of the claim of any Holder in any such proceeding.  

Section 6.10 Priorities. Subject to the terms, conditions and provisions of the 
Intercreditor Agreements and the Collateral Documents, any money collected by the Trustee 
pursuant to this Article VI, and any money or other property distributable in respect of the 
Securities Obligations after the occurrence of an Event of Default, shall be applied in the 
following order:  

FIRST: to the Trustee (including any predecessor Trustee), its agents, professional 
advisors and counsel for amounts due under Section 7.07;  

SECOND: to Securityholders for amounts due and unpaid on the Securities for any 
accrued and unpaid interest installments, the Principal Amount, premium, or interest, if any, due 
on overdue amounts in respect of the Securities, as the case may be, ratably, without preference 
or priority of any kind, according to such amounts due and payable on the Securities; and  

THIRD: the balance, if any, to the Company or the Guarantors or to such other party as a 
court of competent jurisdiction shall direct.  

The Trustee may fix a record date and payment date for any payment to Securityholders 
pursuant to this Section 6.10. At least 15 days before such record date, the Trustee shall mail to 
each Securityholder and the Company a notice that states the record date, the payment date and 
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the amount to be paid (to the extent such information is then known by the Trustee and is not 
superseded by an order issued by a court of competent jurisdiction).  

Section 6.11 Undertaking for Costs. In any suit for the enforcement of any right or 
remedy under this Indenture or in any suit against the Trustee for any action taken or omitted by 
it as Trustee, a court in its discretion may require the filing by any party litigant (other than the 
Trustee) in the suit of an undertaking to pay the costs of the suit, and the court in its discretion 
may assess reasonable costs, including reasonable attorneys’ fees and expenses, against any party 
litigant in the suit, having due regard to the merits and good faith of the claims or defenses made 
by the party litigant. This Section 6.11 does not apply to a suit by the Trustee, a suit by a Holder 
pursuant to Section 6.07 or a suit by Holders of more than 10% in aggregate Principal Amount of 
the Securities at the time outstanding. This Section 6.11 shall be in lieu of Section 315(e) of the 
TIA and such Section 315(e) is hereby expressly excluded from this Indenture, as permitted by 
the TIA.  

Section 6.12 Waiver of Stay, Extension or Usury Laws. The Company covenants (to 
the extent that it may lawfully do so) that it will not at any time insist upon, or plead, or in any 
manner whatsoever claim or take the benefit or advantage of, any stay or extension law or any 
usury or other law wherever enacted, now or at any time hereafter in force, which would prohibit 
or forgive the Company from paying all or any portion of any interest installment, the Principal 
Amount, premium, or interest, if any, due on overdue amounts in respect of the Securities, as 
contemplated herein, or which may affect the covenants or the performance of this Indenture; 
and the Company (to the extent that it may lawfully do so) hereby expressly waives all benefit or 
advantage of any such law and covenants that it will not hinder, delay or impede the execution of 
any power herein granted to the Trustee, but will suffer and permit the execution of every such 
power as though no such law had been enacted.  

ARTICLE VII 
TRUSTEE  

Section 7.01 Duties of Trustee. (a)   If an Event of Default has occurred and is 
continuing and is actually known to a Responsible Officer, the Trustee shall exercise such of the 
rights and powers vested in it by this Indenture, and use the same degree of care and skill in their 
exercise, as a prudent person would exercise or use under the circumstances in the conduct of 
such person’s own affairs.  

(b) Except during the continuance of an Event of Default:  

(i) the Trustee undertakes to perform such duties and only such duties 
that are specifically set forth in this Indenture and no implied covenants or other 
obligations shall be read into this Indenture against the Trustee; and  

(ii) the duties of the Trustee will be determined solely by the express 
provisions of this Indenture, in the absence of bad faith on its part, the Trustee 
may conclusively rely, as to the truth of the statements and the correctness of the 
opinions expressed therein, upon certificates or opinions furnished to the Trustee 
and conforming to the requirements of this Indenture; but in the case of any such 
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certificates or opinions which by any provision hereof are specifically required to 
be furnished to the Trustee, the Trustee shall be under a duty to examine such 
certificates and opinions to determine whether or not they conform on their face 
to the requirements of this Indenture (but need not confirm or investigate the 
accuracy of mathematical calculations or other facts, statements, conclusions or 
opinions contained therein).  

This Section 7.01(b) shall be in lieu of Section 315(a) of the TIA and such Section 315(a) 
is hereby expressly excluded from this Indenture, as permitted by the TIA.  

(c) The Trustee may not be relieved from liability for its own grossly 
negligent action, its own grossly negligent failure to act or its own willful misconduct, 
except that:  

(i) this paragraph (c) does not limit the effect of paragraph (b) or (e) 
of this Section 7.01;  

(ii) the Trustee shall not be liable for any error of judgment made in 
good faith by a Responsible Officer of the Trustee unless it is proved in a court of 
competent jurisdiction in a final and non-appealable decision that the Trustee was 
negligent in ascertaining the pertinent facts; and  

(iii) the Trustee shall not be liable with respect to any action it takes or 
omits to take in good faith in accordance with a direction received by it pursuant 
to the terms hereof.  

Section 7.01(c)(i), (ii) and (iii) shall be in lieu of Sections 315(d)(1), 315(d)(2) and 
315(d)(3) of the TIA and such Sections 315(d)(1), 315(d)(2) and 315(d)(3) are hereby expressly 
excluded from this Indenture, as permitted by the TIA.  

(d) Every provision of this Indenture that in any way relates to the Trustee is 
subject to Section 7.01(a), (b), (c) and (e). 

(e) The Trustee may refuse to perform any duty or exercise any right or power 
or expend or risk its own funds or otherwise incur any financial liability unless it receives 
security or indemnity satisfactory to it, in its sole discretion, against any loss, liability or 
expense.  

(f) Money held by the Trustee in trust hereunder need not be segregated from 
other funds except to the extent required by law. The Trustee (acting in any capacity 
hereunder) shall be under no liability for interest on, or be required to invest, any money 
received by it hereunder unless otherwise agreed in writing with the Company.  

Section 7.02 Rights of Trustee.  Subject to the provisions of Section 7.01.  

(a) the Trustee may conclusively rely and shall be fully protected in acting or 
refraining from acting upon any resolution, certificate, statement, instrument, opinion, 
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report, notice, request, direction, consent, order, bond, debenture, note, other evidence of 
indebtedness or other paper or document believed by it in the absence of bad faith to be 
genuine and to have been signed or presented by the proper party or parties, and the 
Trustee need not, and shall not be under any obligation to, investigate any fact or other 
matter stated in any such document;  

(b) whenever in the administration of this Indenture the Trustee shall deem it 
desirable that a matter be proved or established prior to taking, suffering or omitting any 
action hereunder, the Trustee (unless other evidence be herein specifically prescribed) 
may in the absence of bad faith rely conclusively upon an Officers’ Certificate and/or an 
Opinion of Counsel;  

(c) the Trustee may execute any of the trusts or powers hereunder or perform 
any duties hereunder either directly or by or through agents, attorneys, custodians or 
nominees and the Trustee shall not be responsible for any misconduct or negligence on 
the part of any agent, attorney, custodian or nominee appointed with due care by it 
hereunder;  

(d) the Trustee shall not be liable for any action taken, suffered, or omitted to 
be taken by it in good faith which it reasonably believes to be authorized or within its 
rights or powers conferred under this Indenture;  

(e) the Trustee may consult with counsel selected by it and any advice or 
opinion of such counsel or any Opinion of Counsel shall be full and complete 
authorization and protection in respect of any action taken, suffered or omitted by it 
hereunder in good faith and in reliance thereon;  

(f) the Trustee shall be under no obligation to exercise any of the rights or 
powers vested in it by this Indenture at the request or direction of any of the Holders 
pursuant to this Indenture, unless such Holders shall have offered to the Trustee security 
or indemnity satisfactory to the Trustee, in its sole discretion, against the costs, fees, 
expenses and liabilities which may be incurred by it in compliance with such request or 
direction;  

(g) any request or direction of the Company mentioned herein shall be 
sufficiently evidenced by a Company Order and any resolution of the Board of Directors 
shall be sufficiently evidenced by a Board Resolution;  

(h) the Trustee shall not be bound to make any investigation into the facts or 
matters stated in any resolution, certificate, statement, instrument, opinion, report, notice, 
request, direction, consent, order, bond, debenture, note, other evidence of indebtedness 
or other paper or document, but the Trustee, in its discretion, may make such further 
inquiry or investigation into such facts or matters as it may see fit, and, if the Trustee 
shall determine to make such further inquiry or investigation, it shall be entitled, during 
normal business hours and after reasonable prior notice to the Company, to examine the 
books, records and premises of the Company, personally or by agent or attorney, at the 
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sole cost of the Company and shall incur no liability or additional liability of any kind by 
reason of such inquiry or investigation;  

(i) the Trustee shall not be deemed to have notice of any Default or Event of 
Default unless a Responsible Officer of the Trustee has received written notice of such 
Default or Event of Default at the Corporate Trust Office of the Trustee from the 
Company, any Guarantor or any Holder, and such notice references the Securities and 
this Indenture;  

(j) the rights, privileges, protections, immunities and benefits given to the 
Trustee, including its right to be indemnified, are extended to, and shall be enforceable by, 
the Trustee in each of its capacities hereunder, and to each agent, custodian and other 
Person employed to act hereunder;  

(k) the Trustee may request that the Company deliver a certificate setting 
forth the names of individuals and/or titles of officers authorized at such time to take 
specified actions pursuant to this Indenture, which certificate may be signed by any 
person authorized to sign an Officers’ Certificate, including any person specified as so 
authorized in any such certificate previously delivered and not superseded;  

(l) the Trustee shall have no duty to inquire as to the performance of the 
Company with respect to the covenants contained in Article IV; 

(m) any permissive right or authority granted to the Trustee shall not be 
construed as a mandatory duty; 

(n) the Company shall provide prompt written notice to the Trustee of any 
change to its fiscal year; 

(o) neither the Trustee nor any of its officers, directors, employees or agents 
shall be liable for any action taken or omitted under this Indenture or in connection 
therewith except to the extent caused by the Trustee’s gross negligence or willful 
misconduct, as determined by the final judgment of a court of competent jurisdiction, no 
longer subject to appeal or review. Anything in this Indenture to the contrary 
notwithstanding, in no event shall the Trustee be liable for special, indirect, punitive or 
consequential loss or damage of any kind whatsoever (including, but not limited to, lost 
profits), even if the Trustee has been advised of the likelihood of such loss or damage and 
regardless of the form of action; and  

(p) the Trustee shall not be required to give any bond or surety in respect of 
the performance of its duties hereunder.  

Section 7.03 Individual Rights of Trustee. The Trustee in its individual or any other 
capacity may become the owner or pledgee of Securities and may otherwise deal with the 
Company or its Affiliates with the same rights it would have if it were not Trustee. Any Paying 
Agent, Registrar or co-registrar may do the same with like rights. However, the Trustee must 
comply with Section 7.10 and Section 7.11.  
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Section 7.04 Trustee’s Disclaimer. The Trustee shall not be responsible for and makes 
no representation as to the validity or adequacy of this Indenture or the Securities, it shall not be 
accountable for the Company’s use or application of the proceeds from the Securities, it shall not 
be responsible for any statement in any registration statement for the Securities under the 
Securities Act, in any offering document for, or in any document entered into in connection with 
the sale of, the Securities, in this Indenture or in the Securities (other than its certificate of 
authentication), all of which statements shall be taken as the statements of the Company. The 
Trustee shall have no duty to see to the performance or observance of, or to perform or observe, 
any of the covenants and agreements on the part of the Company, any Guarantor or any other 
Person to be performed or observed under this Indenture or any of the Securities or Guarantees. 
The Trustee shall not be responsible for making any calculation or computation in respect of any 
matter referred to in this Indenture.  

Section 7.05 Notice of Defaults. If a Default occurs and is continuing and if it is 
actually known to a Responsible Officer of the Trustee, the Trustee shall give to each 
Securityholder notice of all such Defaults known to it within 90 days after any such Default 
occurs or, if later, within 15 days after it is actually known to a Responsible Officer of the 
Trustee, unless such Default shall have been cured or waived before the giving of such notice. 
Notwithstanding the preceding sentence, except in the case of a Default described in Section 
6.01(a) and Section 6.01(b), if and as long as the Trustee also acts in the capacity of the Paying 
Agent, the Trustee may withhold the notice if and so long as a committee of Responsible 
Officers of the Trustee in good faith determines that withholding the notice is in the interests of 
Securityholders. The second sentence of this Section 7.05 shall be in lieu of the proviso to 
Section 315(b) of the TIA and such proviso is hereby expressly excluded from this Indenture, as 
permitted by the TIA.  

Section 7.06 Reports by Trustee to Holders. Within 60 days after each May 15 
beginning with the May 15 following the date of this instrument, the Trustee shall mail, or 
submit to electronic submission (for Securities held in book-entry form) to each Securityholder a 
brief report dated as of such May 15 that complies with TIA Section 313(a), if required by such 
Section 313(a) (but if no event described in TIA Section 313(a) has occurred within the 12 
months preceding the reporting date, no report need by transmitted). The Trustee also shall 
comply with TIA Section 313(b), if required by such Section 313(b).  

The Company agrees to notify the Trustee promptly in writing whenever the securities 
become listed on any securities exchange and of any delisting thereof.  

Section 7.07 Compensation and Indemnity. The Company agrees:  

(a) to pay to the Trustee from time to time, and the Trustee shall be entitled to, 
such compensation as the Company and the Trustee shall from time to time agree in 
writing for all services rendered by it hereunder (which compensation shall not be limited 
by any provision of law in regard to the compensation of a trustee of an express trust);  

(b) to reimburse the Trustee promptly following its written request for all 
reasonable expenses, disbursements and advances incurred or made by the Trustee in 
accordance with any provision of this Indenture or any documents executed in connection 
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herewith (including the reasonable compensation and the expenses and disbursements of 
its agents, professional advisors and one primary counsel and required local counsel), 
except any such expense, disbursement or advance as may be attributable to its gross 
negligence or willful misconduct; and  

(c) to indemnify the Trustee or any predecessor Trustee and their agents, 
officers, directors and employees for, and to hold them harmless against, any and all loss, 
damage, claim, liability, cost or expense (including attorneys’ fees and expenses of one 
primary counsel and required local counsel and taxes (other than taxes based upon, 
measured by or determined by the income of the Trustee)) incurred without gross 
negligence or willful misconduct on its part, as determined by a court of competent 
jurisdiction in a final and non-appealable decision, arising out of or in connection with 
this Indenture, the Securities and the acceptance or administration of the trust or trusts 
hereunder, including the documented costs and expenses of defending itself against any 
claim (whether asserted by the Company or any Holder or any other Person) or liability 
in connection with the exercise or performance of any of its powers or duties hereunder, 
or in connection with enforcing the provisions of this Section.  The Company shall 
defend any such claim and the Trustee shall cooperate in such defense.  The Trustee may 
have separate counsel, and the Company shall pay the reasonable costs and expenses of 
any such separate counsel. 

To secure the Company’s obligations in this Section 7.07, the Trustee shall have a Lien 
prior to the Securities on all money or property held or collected by the Trustee, except that held 
in trust to pay interest installments, the Principal Amount, premium, or interest, if any, due on 
overdue amounts, and on the Collateral.  Such lien shall survive the satisfaction and discharge of 
this Indenture. 

The Company’s obligations pursuant to this Section 7.07 and the Lien provided for herein 
shall survive the satisfaction and discharge of this Indenture and the Securities, the termination 
for any reason of this Indenture (including any termination or rejection hereof under any 
bankruptcy law) and the removal, resignation or replacement of the Trustee. In addition to, and 
without prejudice to its other rights hereunder, when the Trustee incurs expenses or renders 
services after an Event of Default specified in Section 6.01(h) or Section 6.01(i), the expenses, 
including the reasonable charges and expenses of its counsel, and the compensation for the 
services, are intended to constitute expenses of administration under any bankruptcy law.  

Section 7.08 Replacement of Trustee. The Trustee may resign by so notifying the 
Company and be discharged from the trust created hereby; provided, however, that no such 
resignation shall be effective until a successor Trustee has accepted its appointment pursuant to 
this Section 7.08. The Holders of a majority in aggregate Principal Amount of the Securities at 
the time outstanding may remove the Trustee by so notifying the Trustee and the Company in 
writing. The Company shall remove the Trustee if:  

(a) the Trustee fails to comply with Section 7.10;  

(b) the Trustee is adjudged bankrupt or insolvent;  
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(c) a receiver or public officer takes charge of the Trustee or its property; or  

(d) the Trustee otherwise becomes incapable of acting.  

If the Trustee resigns or is removed or if a vacancy exists in the office of Trustee for any 
reason, the Company shall promptly appoint, by resolution of its Board of Directors, a successor 
Trustee.  

A successor Trustee shall deliver a written acceptance of its appointment to the retiring 
Trustee and to the Company satisfactory in form and substance to the retiring Trustee and the 
Company. Thereupon the resignation or removal of the retiring Trustee shall become effective, 
and the successor Trustee shall have all the rights, powers and duties of the Trustee under this 
Indenture. The successor Trustee shall mail, or submit by electronic submission (for Securities 
held in book-entry form), a notice of its succession to Securityholders. The retiring Trustee shall 
promptly transfer all property held by it as Trustee to the successor Trustee, provided that all 
sums owing to the Trustee hereunder have been paid and subject to the lien provided for in 
Section 7.07.  Notwithstanding the replacement of the Trustee, the Company’s obligations under 
Section 7.07 hereof will continue for the benefit of the retiring trustee.  

If a successor Trustee does not take office within 30 days after the retiring Trustee gives 
its notice of resignation or is removed, the retiring Trustee, the Company or the Holders of a 
majority in aggregate Principal Amount of the Securities at the time outstanding may petition any 
court of competent jurisdiction, in each case at the expense of the Company for the appointment 
of a successor Trustee.  

If the Trustee fails to comply with Section 7.10, any Securityholder may petition any 
court of competent jurisdiction for the removal of the Trustee and the appointment of a successor 
Trustee.  

Section 7.09 Successor Trustee by Merger. If the Trustee consolidates with, merges or 
converts into, or transfers all or substantially all of its corporate trust business or assets 
(including the administration of the trust created by this Indenture) to, another entity, the 
resulting, surviving or transferee entity without the execution or filing of any paper or any further 
act of any of the parties hereto shall be the successor Trustee.  

Section 7.10 Eligibility; Disqualification. The Trustee shall at all times satisfy the 
requirements of TIA Section 310(a)(1). The Trustee (or its parent holding company) shall have a 
combined capital and surplus of at least $50,000,000 as set forth in its most recent published 
annual report of condition. Nothing herein contained shall prevent the Trustee from filing with 
the SEC the application referred to in the penultimate paragraph of TIA Section 310(b). The 
Trustee shall comply with TIA Section 310(b); provided, however, that there shall be excluded 
from the operation of TIA Section 310(b)(1) any indenture or indentures under which other 
securities or certificates of interest or participation in other securities of the Company are 
outstanding if the requirements for such exclusion set forth in TIA Section 310(b)(1) are met.  

Section 7.11 Preferential Collection of Claims Against Company. The Trustee shall 
comply with TIA Section 311(a), excluding any creditor relationship listed in TIA Section 311(b). 
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A Trustee who has resigned or been removed shall be subject to TIA Section 311(a) to the extent 
indicated therein. 

ARTICLE VIII 
DISCHARGE OF INDENTURE 

Section 8.01 Discharge of Liability on Securities. When (i) the Company delivers to the 
Trustee all outstanding Securities (other than Securities replaced pursuant to Section 2.07) for 
cancellation or (ii) all outstanding Securities have become due and payable or will become due 
and payable at the Stated Maturity within one year and, in each case, the Company irrevocably 
deposits with the Trustee cash, in immediately available funds, sufficient to pay and discharge all 
amounts due and owing on all outstanding Securities (other than Securities replaced pursuant to 
Section 2.07), together with irrevocable instructions from the Company directing the Trustee to 
apply such funds to the payment thereof at Stated Maturity and if all other Securities Obligations 
have been paid and satisfied in full, then this Indenture shall, subject to Section 7.07, cease to be 
of further effect. The Trustee shall join in the execution of a document prepared by the Company 
acknowledging satisfaction and discharge of this Indenture on demand at the cost and expense of 
the Company and accompanied by (i) an Officers’ Certificate and (ii) a certificate from a 
nationally recognized firm of independent accountants expressing its opinion that the payment of 
such deposited cash without investment will provide cash at such times and in such amounts as 
will be sufficient to pay principal, premium, if any, and interest when due on all the Securities to 
Stated Maturity, and the Company shall promptly provide written notice of such satisfaction and 
discharge to the Collateral Trustee in accordance with the provisions of the Collateral Trust 
Agreement.  

Section 8.02 Repayment to the Company. The Trustee and the Paying Agent shall 
return to the Company upon written request any money held by them for the payment of any 
amount with respect to the Securities that remains unclaimed for two years, subject to applicable 
unclaimed property law. After return to the Company, as applicable, Holders entitled to the 
money must look to the Company for payment as general creditors unless an applicable 
abandoned property law designates another Person and the Trustee and the Paying Agent shall 
have no further liability to the Securityholders with respect to such money or securities for that 
period commencing after the return thereof.  

ARTICLE IX 
AMENDMENTS 

Section 9.01 Without Consent of Holders. The Company and the Trustee together may 
amend or supplement this Indenture, the Collateral Documents to which the Trustee is a party or 
the Securities without notice to or consent of any Securityholder or Guarantor:  

(a) to comply with Article V;  

(b) to cure any ambiguity, defect or inconsistency;  

(c) to evidence and provide for the acceptance of appointment hereunder by a 
successor Trustee with respect to the Securities;  
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(d) to make any changes that would provide the holders of Securities with any 
additional rights or benefits;  

(e) to make any change that does not adversely affect the rights of any Holder;  

(f) to add additional Guarantors to this Indenture, any Collateral Document or 
the Collateral Trust Agreement, or to add Collateral to secure the Securities Obligations  
or otherwise enter into additional or supplemental Collateral Documents pursuant to this 
Indenture, any Collateral Document or otherwise, or a collateral trust agreement with 
respect thereto, including the amendment of any Collateral Documents or intercreditor 
agreements to reflect or permit the incurrence of additional Parity Lien Debt or Priority 
Lien Debt that is otherwise permitted hereunder; 

(g) to release any Guarantor from any of its Securities Obligations under its 
Guarantee when permitted or required by this Indenture and the Collateral Documents, as 
applicable; 

(h) to release or subordinate the Parity Liens with respect to the Collateral in 
accordance with the terms of this Indenture, the Collateral Trust Agreement or the other 
Collateral Documents; 

(i) to provide for the issuance of Additional Securities in accordance with the 
limitations set forth in this Indenture as of the date hereof;  

(j) to release Collateral from the Lien of this Indenture and the Collateral 
Documents when permitted or required by the Intercreditor Agreements and, to the extent 
applicable and not in conflict with the Intercreditor Agreements, this Indenture and the 
other Collateral Documents; 

(k) to make, complete or confirm any grant of a Lien on Collateral permitted 
or required by this Indenture or any of the Collateral Documents or, to the extent required 
under the Intercreditor Agreements, to conform any Collateral Documents to reflect 
permitted amendments or modifications to comparable provisions under any Credit 
Agreement Documents; 

(l) [to amend the Senior Priority Lien Intercreditor Agreement pursuant to 
Section [   ] thereof or otherwise enter into an intercreditor agreement in respect of any 
Credit Agreement permitted hereby to the extent permitted under the Intercreditor 
Agreements and provided such intercreditor agreement is not less favorable to the 
Secured Parties (taken as a whole) than the Intercreditor Agreements in effect as of the 
Issue Date]; or 

(m) to comply with the provisions of the TIA or with any requirement of the 
SEC arising as a result of the qualification of this Indenture under the TIA.  

Section 9.02 [With Consent of Holders. The Company, the Guarantors and the Trustee 
may amend or supplement this Indenture, the Securities and the Collateral Documents without 
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notice to any Securityholder but with the written consent of the Holders of a majority in 
aggregate Principal Amount of the Securities then outstanding. The Holders of a majority in 
aggregate Principal Amount of the Securities then outstanding may waive compliance by the 
Company with restrictive provisions of this Indenture other than as set forth in this Section 9.02 
below, and waive any past Default under this Indenture and its consequences, except a Default in 
the payment of the principal of, premium due in respect of, or interest on any Security or in 
respect of a provision which under this Indenture cannot be modified or amended without the 
consent of the Holder of each outstanding Security affected.  

Subject to Section 9.04, without the written consent of each Securityholder affected, 
however, an amendment, supplement or waiver, including a waiver pursuant to Section 6.04, 
may not:  

(a) change the Stated Maturity of the principal of, the time at which any 
Security may be redeemed, or any payment date of any installment of interest on any 
Security;  

(b) reduce the principal amount of, premium due in respect of, or the rate of 
interest on, any Security, whether upon acceleration, redemption or otherwise, or alter the 
manner of calculation of interest (including, without limitation, the rate of interest during 
the continuation of an Event of Default) or the rate of accrual thereof on any Security;  

(c) change the currency for payment of principal of, or interest or premium on 
any Security;  

(d) impair the right to receive payment of, or institute suit for the enforcement 
of any payment of, principal of, premium due in respect of, or interest on, any Security 
when due;  

(e) modify the ranking of the Securities or any Guarantee in a manner adverse 
to the rights of the Holders of the Securities;  

(f) reduce the percentage of principal amount of the outstanding Securities 
necessary to modify or amend this Indenture or to consent to any waiver provided for in 
this Indenture;  

(g) waive a Default in the payment of the principal amount of, premium due 
in respect of, or interest on, any Security (except as provided in Section 6.02);  

(h) make any changes in Section 6.04, Section 6.07 or this paragraph; or 

(i) make any change in the provisions in the Intercreditor Agreements or this 
Indenture dealing with the application of proceeds of Collateral that would adversely 
affect the Holders.  

In addition, except as otherwise provided in the Collateral Trust Agreement, without the 
consent of the Holders of at least 66 2/3% in aggregate principal amount of Securities then 
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outstanding, no amendment or waiver may release all or substantially all of the Collateral from 
the Lien of this Indenture and the Collateral Documents, or modify or supplement the Collateral 
Documents in any way that would be adverse to the Holders of the Securities in any material 
respect. 

It shall not be necessary for the consent of the Holders under this Section 9.02 to approve 
the particular form of any proposed amendment, supplement or waiver, but it shall be sufficient 
if such consent approves the substance thereof.  

After an amendment under this Section 9.02 becomes effective, the Company shall mail 
to each Holder a notice briefly describing the amendment. Failure to mail the notice or a defect 
in the notice shall not affect the validity of the amendment.]  

Section 9.03 Compliance with Trust Indenture Act. Every supplemental indenture 
executed pursuant to this Article IX shall comply with the TIA, in the event this Indenture has 
become qualified under the TIA.  

Section 9.04 Revocation and Effect of Consents. Until an amendment, waiver or other 
action by Holders becomes effective, a consent thereto by a Holder of a Security hereunder is a 
continuing consent by the Holder and every subsequent Holder of that Security or portion of the 
Security that evidences the same obligation as the consenting Holder’s Security, even if notation 
of the consent, waiver or action is not made on the Security. However, any such Holder or 
subsequent Holder may revoke the consent, waiver or action as to such Holder’s Security or 
portion of the Security if the Trustee receives the notice of revocation before the date the 
amendment, waiver or action becomes effective. After an amendment, waiver or action becomes 
effective, it shall bind every Securityholder.  

Section 9.05 Notation on or Exchange of Securities. Securities authenticated and 
delivered after the execution of any supplemental indenture pursuant to this Article IX may, and 
shall if required by the Trustee, bear a notation in form approved by the Company and the 
Trustee as to any matter provided for in such supplemental indenture. If the Company shall so 
determine, new Securities so modified as to conform, in the opinion of the Trustee and the Board 
of Directors of the Company, to any such supplemental indenture may be prepared and executed 
by the Company and authenticated and delivered by the Trustee in exchange for outstanding 
Securities.  

Section 9.06 Trustee to Sign Supplemental Indentures. The Trustee shall sign any 
supplemental indenture authorized pursuant to this Article IX if the amendment contained therein 
does not adversely affect the rights, duties, liabilities or immunities of the Trustee. If it does, the 
Trustee need not sign such supplemental indenture. In signing such supplemental indenture, the 
Trustee shall, in addition to the documents required by Section 12.04 hereof, receive, and 
(subject to the provisions of Section 7.01) shall be fully protected in relying upon, an Officers’ 
Certificate and an Opinion of Counsel stating that such supplemental indenture is authorized or 
permitted by this Indenture and that such supplemental indenture is the legal, valid and binding 
obligation of the Company and any Guarantor party thereto, enforceable against them in 
accordance with its terms, subject to customary exceptions, and complies with the provisions 
thereof.  
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Section 9.07 Effect of Supplemental Indentures. Upon the execution of any 
supplemental indenture under this Article IX, this Indenture shall be modified in accordance 
therewith, and such supplemental indenture shall form a part of this Indenture for all purposes, 
and every Holder of Securities theretofore or thereafter authenticated and delivered hereunder 
shall be bound thereby.  

ARTICLE X 
GUARANTEES  

Section 10.01 Guarantees. 

(a) For good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, each of the Guarantors hereby jointly and severally and 
irrevocably and unconditionally guarantees to the Trustee and to each Holder of a 
Security authenticated and delivered by the Trustee irrespective of the validity or 
enforceability of this Indenture or the Securities or the Securities Obligations, that: (i) the 
principal of, any interest on the Securities (including, without limitation, any interest that 
accrues after the filing of a proceeding of the type described in Section 6.01(h) or Section 
6.01(i)), and premium due in respect of, the Securities and any fees, expenses and other 
amounts owing under this Indenture will be duly and punctually paid in full when due, 
whether at Stated Maturity, by acceleration, by redemption, by purchase or otherwise, 
and interest on the overdue principal and (to the extent permitted by law) interest, if any, 
on the Securities and any other amounts due in respect of the Securities, and all other 
Securities Obligations to the Holders of the Securities and to the Trustee, whether now or 
hereafter existing, will be promptly paid in full or performed, all strictly in accordance 
with the terms hereof and of the Securities; and (ii) in case of any extension of time of 
payment or renewal of any Securities or any of such other Securities Obligations, the 
same will be promptly paid in full when due or performed in accordance with the terms 
of the extension or renewal, whether at Stated Maturity, by acceleration, purchase or 
otherwise. If payment is not made when due of any amount so guaranteed for whatever 
reason, each Guarantor shall be jointly and severally obligated to pay the same 
individually whether or not such failure to pay has become an Event of Default which 
could cause acceleration pursuant to Section 6.02. Each Guarantor agrees that this is a 
guarantee of payment and not a guarantee of collection. An Event of Default under this 
Indenture or the Securities shall constitute an Event of Default under this Guarantee, and 
shall entitle the Holders to accelerate the Securities Obligations of each Guarantor 
hereunder in the same manner and to the same extent as the Securities Obligations of the 
Company. This Guarantee is intended to be superior to or pari passu in right of payment 
with all indebtedness of the Guarantors and each Guarantor’s Securities Obligations are 
independent of any Secured Obligation of the Company or any other Guarantor. The 
Securities Obligations of a Guarantor will be secured by security interests in the 
Collateral owned by such Guarantor to the extent provided for in the Collateral 
Documents and as required pursuant to Section 4.08. 

(b) Each Guarantor waives, to the extent permitted by applicable law, 
presentation to, demand of, payment from and protest to the Company of any of the 
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Securities Obligations and also waives notice of protest for nonpayment. Each Guarantor 
waives notice of any default under the Securities or the Securities Obligations. The 
Securities Obligations of each Guarantor shall not be affected by (a) the failure of any 
Holder or the Trustee to assert any claim or demand or to enforce any right or remedy 
against the Company or any other Person under this Indenture, the Collateral Documents, 
the Securities or any other agreement or otherwise; (b) any extension or renewal of any 
guarantee thereof; (c) any rescission, waiver, amendment or modification of any of the 
terms or provisions of this Indenture, the Collateral Documents, the Securities or any 
other agreement; (d) the release of any security held by any Holder or the Trustee for the 
Securities Obligations or any of them; (e) the failure of any Holder or the Trustee to 
exercise any right or remedy against any other guarantor of the Securities Obligations; or 
(f) any change in the ownership of such Guarantor.  

(c) The Securities Obligations of each Guarantor shall not be subject to any 
reduction, limitation, impairment or termination for any reason, including any claim of 
waiver, release, surrender, alteration or compromise, and shall not be subject to any 
defense of setoff, counterclaim, recoupment or termination whatsoever or by reason of 
the invalidity, illegality or unenforceability of the Securities Obligations of the Company 
or otherwise. Without limiting the generality of the foregoing, the Securities Obligations 
of each Guarantor herein shall not be discharged or impaired or otherwise affected by the 
failure of any Holder or the Trustee to assert any claim or demand or to enforce any 
remedy under this Indenture, the Collateral Documents, the Securities or any other 
agreement, by any waiver or modification of any thereof, by any default, failure or delay, 
willful or otherwise, in the performance of the Securities Obligations of the Company, or 
by any other act or thing or omission or delay to do any other act or thing which may or 
might in any manner or to any extent vary the risk of such Guarantor or would otherwise 
operate as a discharge of such Guarantor as a matter of law or equity.  

(d) Each Guarantor further agrees that its Guarantee herein shall continue to 
be effective or be reinstated, as the case may be, if at any time payment, or any part 
thereof, of principal of, premium due in respect of, or interest on any Obligation of the 
Company with respect to the Securities is rescinded or must otherwise be restored by any 
Holder or the Trustee upon the bankruptcy or reorganization of the Company or 
otherwise.  

(e) In furtherance of the foregoing and not in limitation of any other right 
which any Holder or the Trustee has at law or in equity against any Guarantor by virtue 
hereof, upon the failure of the Company to pay the principal of, premium due in respect 
of, or interest on any Secured Obligation with respect to the Securities when and as the 
same shall become due, whether at maturity, by acceleration, by redemption or otherwise, 
or to perform or comply with any other Secured Obligation, each Guarantor hereby 
promises to and will, upon receipt of written demand by the Trustee, forthwith pay, or 
cause to be paid, in cash, to the Holders or the Trustee an amount equal to the sum of (i) 
the unpaid amount of such Securities Obligations, (ii) accrued and unpaid interest on such 
Securities Obligations (but only to the extent not prohibited by law) and (iii) all other 
monetary Obligations of the Company to the Holders and the Trustee.  
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(f) Until such time as the Securities and the other Securities Obligations of 
the Company guaranteed hereby have been satisfied in full (other than contingent 
obligations not then due and owing), to the extent permitted by applicable law, each 
Guarantor hereby irrevocably waives any claim or other rights that it may now or 
hereafter acquire against the Company or any other Guarantor that arise from the 
existence, payment, performance or enforcement of such Guarantor’s Securities 
Obligations under this Guarantee, including, without limitation, any right of subrogation, 
reimbursement, exoneration, contribution or indemnification and any right to participate 
in any claim or remedy of the Holders or the Trustee against the Company or any other 
Guarantor or any security, whether or not such claim, remedy or right arises in equity or 
under contract, statute or common law, including, without limitation, the right to take or 
receive from the Company or any other Guarantor, directly or indirectly, in cash or other 
property or by set-off or in any other manner, payment or security on account of such 
claim, remedy or right. If any amount shall be paid to such Guarantor in violation of the 
preceding sentence at any time prior to the later of the payments in full of the Securities 
and all other amounts then due and payable under this Indenture, this Guarantee and the 
Stated Maturity of the Securities, such amount shall be held in trust for the benefit of the 
Holders and the Trustee and shall forthwith be paid to the Trustee to be credited and 
applied to the Securities and all other amounts payable under this Guarantee, whether 
matured or unmatured, in accordance with the terms of this Indenture, or to be held as 
security for any Securities Obligations or other amounts payable under this Guarantee 
thereafter arising.  

(g) Each Guarantor acknowledges that it will receive direct and indirect 
benefits from the financing arrangements contemplated by this Indenture and that the 
waiver set forth in this Section 10.01 is knowingly made in contemplation of such 
benefits. Each Guarantor further agrees that, as between it, on the one hand, and the 
Holders and the Trustee, on the other hand, (x) subject to this Article X, the maturity of 
the Securities Obligations guaranteed hereby may be accelerated as provided in Article 
VI for the purposes of this Guarantee, notwithstanding any stay, injunction or other 
prohibition preventing such acceleration in respect of the Securities Obligations 
guaranteed hereby, and (y) in the event of any acceleration of such Securities Obligations 
guaranteed hereby as provided in Article VI, such Securities Obligations (whether or not 
due and payable) shall further then become due and payable by the Guarantors for the 
purposes of this Guarantee.  

(h) A Guarantor that makes a distribution or payment under a Guarantee shall 
be entitled to contribution from each other Guarantor in a pro rata amount based on the 
Adjusted Net Assets of each such other Guarantor for all payments, damages and 
expenses incurred by that Guarantor in discharging the Company’s obligations with 
respect to the Securities and this Indenture or any other Guarantor with respect to its 
Guarantee, so long as the exercise of such right does not impair the rights of the Holders 
of the Securities under the Guarantees.  
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(i) Each Guarantor also agrees to pay any and all costs and expenses 
(including reasonable attorneys’, agents’ and professional advisors’ fees) incurred by the 
Trustee, the Collateral Trustee or any Holder in enforcing any rights under this Section.  

Section 10.02 Limitation on Liability. Any term or provision of this Indenture to the 
contrary notwithstanding, the maximum aggregate amount of the Securities Obligations 
guaranteed hereunder by any Guarantor shall not exceed the maximum amount that can be 
hereby guaranteed without rendering this Indenture, as it relates to such Guarantor, void, 
voidable or unenforceable under applicable law relating to fraudulent conveyance or fraudulent 
transfer or similar laws affecting the rights of creditors generally. To effectuate the foregoing 
intention, the Securities Obligations of each Guarantor shall be limited to the maximum amount 
as will, after giving effect to all other contingent and fixed liabilities of such Guarantor and after 
giving effect to any collections from or payments made by or on behalf of any other Guarantor in 
respect of the Securities Obligations of such other Guarantor under its Guarantee or pursuant to 
its contribution Securities Obligations, result in the Securities Obligations of such Guarantor 
under its Guarantee not constituting a fraudulent conveyance or fraudulent transfer under federal 
or state law or otherwise not being void, voidable or unenforceable under any bankruptcy, 
reorganization, receivership, insolvency, liquidation or other similar legislation or legal 
principles under any applicable foreign law. Each Guarantor that makes a payment or distribution 
under a Guarantee shall be entitled to a contribution from each other Guarantor in a pro rata 
amount based on the Adjusted Net Assets of each Guarantor. 

Section 10.03 Execution and Delivery of Guarantees.  

(a) The Guarantee of any Guarantor shall be evidenced solely by its execution 
and delivery of this Indenture (or, in the case of any Guarantor that is not party to this 
Indenture on the Issue Date, a supplemental indenture thereto) and not by an endorsement 
on, or attachment to, any Security of any Guarantee or notation thereof. To effect any 
Guarantee of any Guarantor not a party to this Indenture on the Issue Date, such future 
Guarantor shall execute and deliver a supplemental indenture pursuant to Section 10.08. 

(b) Each Guarantor hereby agrees that its Guarantee set forth in Section 10.01 
shall be and remain in full force and effect notwithstanding any failure to endorse on any 
Security a notation of such Guarantee. 

(c) The delivery of any Security by the Trustee, after the authentication 
thereof hereunder, shall constitute due delivery of any Guarantee set forth in this 
Indenture on behalf of the Guarantor.  

Section 10.04 When a Guarantor May Merge, etc.  No Guarantor shall consolidate with 
or merge with or into (whether or not such Guarantor is the surviving Person) another 
corporation, Person or entity whether or not affiliated with such Guarantor (but excluding any 
consolidation, amalgamation or merger if the surviving corporation is no longer a Subsidiary) 
unless (i) subject to the provisions of Section 10.07 hereof, the Person formed by or surviving 
any such consolidation or merger (if other than such Guarantor) assumes all the Securities 
Obligations of such Guarantor pursuant to a supplemental indenture under the Securities and this 
Indenture and (ii) immediately after giving effect to such transaction, no Default or Event of 
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Default exists; provided that this Section 10.04 shall not prohibit any such merger or 
consolidation contemplated by the Plan of Reorganization. In connection with any such 
consolidation or merger, the Trustee shall be entitled to receive an Officers’ Certificate and an 
Opinion of Counsel stating that such consolidation or merger is permitted by, and is being 
consummated in compliance with, this Section 10.04, and if a supplemental indenture is required 
in connection with such consolidation or merger, that such supplemental indenture complies with 
the requirements of this Indenture.  

Section 10.05 No Waiver. Neither a failure nor a delay on the part of either the Trustee 
or the Holders in exercising any right, power or privilege under this Article X shall operate as a 
waiver thereof, nor shall a single or partial exercise thereof preclude any other or further exercise 
of any right, power or privilege. The rights, remedies and benefits of the Trustee and the Holders 
herein expressly specified are cumulative and not exclusive of any other rights, remedies or 
benefits which either may have under this Article X at law, in equity, by statute or otherwise.  

Section 10.06 Modification. No modification, amendment or waiver of any provision of 
this Article X, nor the consent to any departure by any Guarantor therefrom, shall in any event be 
effective unless the same shall be in writing and signed by the Trustee, and then such waiver or 
consent shall be effective only in the specific instance and for the purpose for which given. No 
notice to or demand on any Guarantor in any case shall entitle such Guarantor to any other or 
further notice or demand in the same, similar or other circumstances.  

Section 10.07 Release of Guarantor.  

(a) A Guarantor shall be deemed automatically and unconditionally released 
and discharged from all obligations under this Indenture without any further action 
required on the part of the Trustee or any Holder upon:  

(i) the sale or other transfer or disposition (including by way of 
consolidation or merger) of all or substantially all of the Capital Stock or all or 
substantially all of the assets of a Guarantor to any Person, or the dissolution, 
liquidation or winding up of any such Guarantor, in each case in compliance with 
the terms of this Indenture (including, without limitation, Section 10.04 hereof) 
and in a transaction that does not result in a Default or an Event of Default being 
in existence or continuing immediately thereafter;  

(ii) the Company designating such Guarantor to be an Unrestricted 
Subsidiary in accordance with the provisions of Section 4.11 and the definition of 
“Unrestricted Subsidiary”;  

(iii) the release or discharge of the guarantee of any other Indebtedness 
which resulted in the obligation to guarantee the Securities Obligations; or 

(iv) the applicable Guarantor ceasing to be a Subsidiary as a result of 
any foreclosure of any pledge or security interest in favor of Priority Lien 
Obligations, subject to, in each case, the application of the proceeds of such 
foreclosure in the manner described in the Intercreditor Agreements. 
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(b) The Trustee shall execute and deliver at the sole expense of the Company 
an appropriate instrument or instruments, prepared by the Company, evidencing such 
release upon receipt of a written request of the Company accompanied by an Officers’ 
Certificate and Opinion of Counsel certifying as to the compliance with this Section 
10.07 and the other applicable provisions of this Indenture.  

Section 10.08 Execution of Supplemental Indentures for Future Guarantors. The 
Company shall cause each Subsidiary of the Company that is required to become a Guarantor of 
the Securities Obligations pursuant to Section 4.09 to promptly execute and deliver to the Trustee 
a joinder to the Intercreditor Agreements and a supplemental indenture substantially in the form 
of Exhibit B hereto pursuant to which such Subsidiary shall become a Guarantor under this 
Article X and shall guarantee the Securities Obligations of the Company. Concurrently with the 
execution and delivery of such supplemental indenture, the Company shall deliver to the Trustee 
an Opinion of Counsel to the effect that such supplemental indenture has been duly authorized, 
executed and delivered by such Subsidiary and that, subject to the application of bankruptcy, 
insolvency, moratorium, fraudulent conveyance or transfer and other similar laws relating to 
creditors’ rights generally and to the principles of equity, whether considered in a proceeding at 
law or in equity, and subject to other then customary exceptions, the Guarantee of such 
Guarantor is a legal, valid and binding obligation of such Guarantor, enforceable against such 
Guarantor in accordance with its terms.  

ARTICLE XI 
COLLATERAL 

Section 11.01 Collateral Documents.  

(a) In order to secure the payment of the principal of, premium due in respect 
of, and interest on the Securities when due, whether on an interest payment date, at 
maturity, by acceleration, repurchase, redemption or otherwise and whether by the 
Company pursuant to the Securities or by the Guarantors pursuant to the Guarantees, the 
payment of all other Securities Obligations and the performance of all other obligations 
of the Company and the Guarantors under this Indenture, the Securities, the Guarantees 
and the Collateral Documents, the Company and the Guarantors have on the Issue Date 
simultaneously with the execution and delivery of this Indenture entered into the 
Collateral Trust Agreement and other applicable Collateral Documents.  Any Person 
which, after the Issue Date, becomes a Guarantor under this Indenture in accordance with 
the terms, conditions and provisions hereof, shall, upon becoming a Guarantor under this 
Indenture, become a party to each applicable Collateral Document in accordance with the 
terms, conditions and provisions thereof, including the Collateral Trust Agreement, with 
respect to the assets or property (other than Excluded Property) of such Person, if any, 
that secure the Securities Obligations of such Person.  Each Holder, by accepting a 
Security, consents and agrees to all of the terms and provisions of the Collateral 
Documents, including the Collateral Trust Agreement, as the same may be amended, 
modified, supplemented, renewed, extended or replaced from time to time pursuant to the 
terms of the Collateral Documents, the Collateral Trust Agreement and this Indenture, 
and authorizes and directs the Trustee to enter into, or instruct the Collateral Trustee to 
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enter into, the Collateral Documents, including the Collateral Trust Agreement, on its 
behalf and on behalf of such Holder, to appoint the Collateral Trustee to serve as 
collateral trustee and representative of the Trustee and such Holder thereunder and in 
accordance therewith and for each of the Trustee and the Collateral Trustee to perform its 
obligations and exercise its rights thereunder and in accordance therewith.  In addition, 
each Holder further acknowledges and agrees that the Trustee is not required to, and shall 
not, take any action requested by a Holder under, in respect of or otherwise in connection 
with any Collateral Document, including the Collateral Trust Agreement, including, 
without limitation, instructing the Collateral Trustee to enforce any of the Collateral 
Documents or the Collateral Trust Agreement, unless the requisite Holders have properly 
instructed the Trustee in accordance with the terms of this Indenture, and the Trustee 
shall suffer no liability for not acting in the absence of any such instructions.  The 
Company shall promptly deliver to the Trustee copies of all documents delivered to the 
Collateral Trustee pursuant to the terms, conditions and provisions of the Collateral 
Documents, including the Collateral Trust Agreement, and shall do or cause to be done 
all such acts and things as may be necessary, or as may be required by the applicable 
terms and provisions of the Collateral Documents, including the Collateral Trust 
Agreement, to assure and confirm to the Trustee and the Collateral Trustee the Liens on 
and security interests in the Collateral contemplated by this Indenture and the Collateral 
Documents, including the Collateral Trust Agreement, or any part hereof or thereof, as 
from time to time constituted, so as to render the same available for the security and 
benefit of this Indenture and of the Securities and Guarantees secured thereby, according 
to the intent and purposes herein and therein expressed.  The Company and each 
Guarantor shall promptly take, and upon the written request of the Collateral Trustee or, 
during the continuance of an Event of Default, the Trustee (to the extent the Trustee is 
permitted to make such request under the Collateral Trust Agreement or the other 
Collateral Documents), the Company and each Guarantor shall promptly take, any and all 
actions required to cause the Collateral Documents to create and maintain, as security for 
the Securities Obligations, a valid and perfected second priority or third priority (only 
with respect to Collateral as to which the Bank Group Representative has a second 
priority Lien on the Collateral) Lien (in each case, subject only to Permitted Liens) on 
and security interest in all of the Collateral, in favor of the Collateral Trustee for the 
benefit of the Secured Parties.  The Collateral Trustee and the Trustee shall have no 
obligation to make any such request and shall have no obligation to create, maintain, 
perfect or continue the perfection of any Lien on any of the Collateral (including, but not 
limited to, the filing of UCC financing or continuation statements). 

Any Collateral held by the Collateral Trustee or any co-trustee or separate agent 
(as permitted in the Collateral Trust Agreement or the applicable Collateral Documents) 
for the benefit of the Secured Parties shall constitute Collateral for purposes of this 
Indenture. 

(b) Consistent with the definition of Excluded Property, 

(i) the Capital Stock and other securities of the Subsidiaries of the 
Company that are owned by the Company or any Guarantor will constitute 
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Collateral only to the extent that such Capital Stock and other securities can 
secure the Securities without Rule 3-16 of Regulation S-X under the Securities 
Act (“Rule 3-16”) (or any other law, rule or regulation) requiring separate 
financial statements of such Subsidiary to be filed with the SEC (or any other 
governmental agency);  

(ii) in the event that Rule 3-16 (or any other law, rule or regulation) 
requires or is amended, modified or interpreted by the SEC to require (or is 
replaced with another rule or regulation, or any other law, rule or regulation is 
adopted, which would require) the filing with the SEC (or any other governmental 
agency) of separate financial statements of any Subsidiary (other than the 
Company) due to the fact that such Subsidiary’s Capital Stock and other securities 
secure the Securities Obligations, the performance of all other Obligations of the 
Company or any Guarantor, then the Capital Stock and other securities of such 
Subsidiary shall automatically be deemed not to be part of the Collateral, but only 
to the extent necessary to not be subject to such requirement (and, in such event, 
the Collateral Documents may be amended or modified, without the consent of 
any Holder of the Securities, to the extent necessary to release the security 
interests in the shares of Capital Stock and other securities that are so deemed to 
no longer constitute part of the Collateral); and  

(iii) in the event that Rule 3-16 (or any other law, rule or regulation) is 
amended, modified or interpreted by the SEC to permit (or is replaced with 
another rule or regulation, or any other law, rule or regulation is adopted, which 
would permit) such Subsidiary’s Capital Stock and other securities to secure the 
Securities Obligations in excess of the amount then pledged without the filing 
with the SEC (or any other governmental agency) of separate financial statements 
of such Subsidiary, then the Capital Stock and other securities of such Subsidiary 
shall automatically be deemed to be a part of the Collateral but only to the extent 
necessary to not be subject to any such financial statement requirement (and, in 
such event, the Collateral Documents may be amended or modified, without the 
consent of any Holder of the Securities, to the extent necessary to subject to the 
Liens under the Collateral Documents such additional Capital Stock and other 
securities). 

Section 11.02 Suits to Protect Collateral. 

Subject to the terms, conditions and provisions of Article VII, the Trustee may, subject to 
the terms, conditions and provisions of the Collateral Trust Agreement and the other Collateral 
Documents, (i) in its sole discretion (it having no obligation to do so) during the continuance of 
an Event of Default and without the consent of the Holders of Securities or (ii) upon the direction 
of Holders pursuant to Section 6.05, direct, on behalf of all the Holders of the Securities, the 
Collateral Trustee to take all actions it deems necessary or appropriate in order to enforce any of 
the terms of the Collateral Trust Agreement and the other Collateral Documents and collect and 
receive any and all amounts payable in respect of the obligations of the Company and the 
Guarantors under this Indenture, the Securities and the Guarantees thereof.  Subject to the 
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provisions of the Collateral Trust Agreement and the other Collateral Documents, each of the 
Trustee and the Collateral Trustee shall have power to institute and to maintain such suits and 
proceedings as it may deem expedient to prevent any impairment of the Collateral by any acts 
which may be unlawful or in violation of any of the Collateral Trust Agreement, the other 
Collateral Documents or this Indenture, and such suits and proceedings as the Trustee or the 
Collateral Trustee may deem expedient to preserve or protect its interests and the interests of the 
Trustee, the Collateral Trustee and the Holders in the Collateral (including power to institute and 
maintain suits or proceedings to restrain the enforcement of or compliance with any legislative or 
other governmental enactment, rule or order that may be unconstitutional or otherwise invalid if 
the enforcement of, or compliance with, such enactment, rule or order would impair the Lien and 
security interest created by this Indenture, the Collateral Trust Agreement and the Collateral 
Documents or be prejudicial to the interests of the Holders or the Trustee). 

Section 11.03 Determinations Relating to Collateral.   

In the event (i) a Responsible Officer of the Trustee shall be deemed to have notice of any 
written request from the Company or any Guarantor under any Collateral Document or from any 
party to the Collateral Trust Agreement for consent or approval with respect to any matter or 
thing relating to any Collateral or the Company’s or any Guarantor’s obligations with respect 
thereto, or (ii) the Trustee shall deliver to the Collateral Trustee a Notice of Acceleration or 
Notice of Cancellation (as each of such terms is defined in the Collateral Trust Agreement), or a 
Notice of Acceleration shall be deemed to be in effect based on the occurrence of an Event of 
Default under Section 6.01(h) or Section 6.01(i) hereof and the Trustee shall deliver to the 
Collateral Trustee notice that any such Event of Default shall have occurred, then, in each such 
event, in addition to its obligations pursuant to Section 7.05, the Trustee shall, within five 
Business Days, provide notice to the Holders, in writing and at the Company’s expense, reciting 
the matter or thing as to which consent has been requested or notice was required to be delivered.  
The Holders pursuant to Section 6.05 shall have the authority to direct the Trustee’s response to 
any of the circumstances contemplated in clauses (i) and (ii) above.  The Trustee may respond to 
any of the circumstances contemplated by this Section 11.03, but shall not be required to respond 
unless it shall have received written authority by Holders pursuant to Section 6.05, and the 
requirements of Article VII, including but not limited to the Trustee’s rights to indemnity and for 
provision for its fees and expenses as set forth therein, are otherwise satisfied; provided that the 
Trustee shall be entitled to hire experts, consultants, agents and attorneys to advise the Trustee on 
the manner in which the Trustee should respond to such request or render any requested 
performance or response to such nonperformance or breach (the expenses of which shall be 
reimbursed to the Trustee by the Company in accordance with the terms of Section 7.07 
hereunder).  The Trustee shall be fully protected in the taking of any action recommended or 
approved by any such expert, consultant, agent or attorney. 

Section 11.04 Possession, Use and Release of Collateral.   

Each Holder, by accepting a Security, consents and agrees to the provisions of the 
Collateral Documents governing the Collateral, including the possession, use and release of 
Collateral, and, without limiting the generality of the foregoing, each Holder, by accepting a 
Security, agrees and consents that Collateral may, and, as applicable, shall, be released or 
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substituted only in accordance with the terms of this Indenture, the Collateral Trust Agreement 
and the other Collateral Documents.   

Section 11.05 Filing, Recording and Opinions.   

(a) The Company shall furnish to the Trustee and the Collateral Agent on or 
within 120 days following the end of its fiscal year, an Officer’s Certificate either (A) 
stating that such action has been taken with respect to the recording, filing, re-recording 
and refiling of Liens under the Collateral Documents on Article 9 Collateral as is 
necessary to maintain the perfection of such Liens, and reciting the details of such action 
or (B) stating that no such action is necessary to maintain the perfection of such Liens.  
For purposes of the foregoing, the term “Article 9 Collateral” shall mean Collateral with 
respect to which a Lien thereon may be perfected by the filing of a UCC-1 financing 
statement pursuant to the Uniform Commercial Code as adopted in the jurisdiction of 
organization of the Company or the applicable Guarantor. 

(b) In the event this Indenture is qualified under the TIA, the Company will 
comply with the provisions of TIA Section 314(c), and shall comply with the provisions 
of Sections 314(b) and 314(d) except to the extent in whole or in part such compliance is 
not required as set forth in any SEC regulation or interpretation (including any no-action 
letter or exemptive order issued by the staff of the SEC, whether issued to the Company 
or any other Person). 

Any release of Collateral permitted by Section 11.04 hereof will be deemed not to impair 
the Liens under this Indenture and the Collateral Documents in contravention thereof and any 
Person that is required to deliver an Officers’ Certificate or Opinion of Counsel pursuant to 
Section 314(d) of the TIA, shall be entitled to rely upon the foregoing as a basis for delivery of 
such certificate or opinion. The Trustee may, to the extent permitted by Section 7.01 and Section 
7.02 hereof, accept as conclusive evidence of compliance with the foregoing provisions the 
appropriate statements contained in such documents and Opinion of Counsel. 

(c) If any Collateral is released in accordance with this Indenture, the 
Collateral Trust Agreement and the other Collateral Documents and if the Company has 
delivered the certificates and documents required hereby and by the Collateral 
Documents, then, based on an Officers’ Certificate and Opinion of Counsel delivered 
pursuant hereto, the Trustee will, upon request, deliver a certificate to the Collateral 
Trustee setting forth such determination. 

Section 11.06 Powers Exercisable by Receiver or Trustee.  In case the Collateral shall be 
in the possession of a receiver or trustee, lawfully appointed, the powers conferred in this Article 
XI, the Collateral Trust Agreement and the other Collateral Documents upon the Company or the 
Guarantors with respect to the release, sale or other disposition of such property may be 
exercised by such receiver or trustee, and an instrument signed by such receiver or trustee shall 
be deemed the equivalent of any similar instrument of the Company or a Guarantor or of any 
officer or officers thereof required by the provisions of this Article XI. 
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Section 11.07 Release Upon Termination of the Company’s Obligations.  In the event (i) 
that the Company delivers to the Trustee an Officers’ Certificate and Opinion of Counsel 
certifying that all the Securities Obligations (other than contingent obligations for which no 
claim has been made) have been satisfied and discharged by the payment in full of such 
Securities Obligations (other than contingent obligations for which no claim has been made) and 
all such Securities Obligations (other than contingent obligations for which no claim has been 
made) have been so satisfied, or (ii) a discharge of this Indenture occurs under Article VIII, the 
Company and the Trustee shall deliver to the Collateral Trustee a notice stating that the 
Securities Obligations have been satisfied and discharged in accordance with the terms of this 
Indenture and that the Trustee, on behalf of the Holders, disclaims and gives up any and all rights 
it has in or to the Collateral, and any rights it has under the Collateral Documents, and upon 
receipt by the Collateral Trustee of such notice from an Officer of the Company, the Securities 
Obligations shall no longer be secured by the Collateral. 

Section 11.08 Senior Priority Lien Intercreditor Agreement . The Liens on the Collateral 
securing the Securities Obligations are subordinated to the senior priority Liens on the Collateral 
securing the Priority Lien Obligations, in the manner and to the extent provided in the Senior 
Priority Lien Intercreditor Agreement. If there is a conflict between the terms of the Senior 
Priority Lien Intercreditor Agreement and this Indenture, the terms of the Senior Priority Lien 
Intercreditor Agreement will control. 

Section 11.09 Matters Relating to Collateral Trust Agreement.  

Each Holder agrees that it will be bound by, and shall take no actions contrary to, the 
provisions of the Collateral Trust Agreement and authorizes and directs the Trustee to enter into, 
or instruct the Collateral Trustee to enter into, the Collateral Trust Agreement and act on its 
behalf to the extent set forth in the Collateral Trust Agreement and the other Collateral 
Documents.  The Holders acknowledge the Collateral Trust Agreement provides for the 
allocation of proceeds of and value of the Collateral among the Secured Parties (as defined in the 
Collateral Trust Agreement) as set forth therein and contains limits on the ability of the Trustee 
and the Holders to take remedial actions with respect to the Collateral.  The Holders 
acknowledge that the Securities Obligations (as defined in the Collateral Trust Agreement) are 
secured by the Collateral on a pari passu basis to the extent set forth in the Collateral Trust 
Agreement and the other Collateral Documents. 

Until the termination of the Collateral Trust Agreement in accordance with the terms 
thereof, the Company will cause to be clearly, conspicuously and prominently inserted on the 
face of each Security a legend in the following form: 

THIS SECURITY AND THE RIGHTS AND OBLIGATIONS EVIDENCED 
HEREBY ARE SUBJECT TO AND IN THE MANNER AND TO THE 
EXTENT SET FORTH IN, THAT CERTAIN COLLATERAL TRUST 
AGREEMENT DATED AS OF [                     ], 2013 AMONG, INTER 
ALIOS, PATRIOT COAL CORPORATION AND [                                   ], AS 
COLLATERAL TRUSTEE, AND EACH HOLDER OF THIS SECURITY, 
BY ITS ACCEPTANCE HEREOF, IRREVOCABLY AGREES TO BE 
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BOUND BY THE PROVISIONS OF THE COLLATERAL TRUST 
AGREEMENT.  

The Company shall promptly notify the Trustee of the occurrence of the termination of 
the Collateral Trust Agreement.  

ARTICLE XII 
MISCELLANEOUS  

Section 12.01 Trust Indenture Act Controls. In the event this Indenture is qualified under 
the TIA, if any provision of this Indenture limits, qualifies, or conflicts with another provision 
which would be required to be included in this Indenture by the TIA, the required provision shall 
control.  

Section 12.02 Notices. Any request, demand, authorization, notice, waiver, consent or 
communication shall be in writing and delivered in person or mailed by first-class mail, postage 
prepaid, addressed as follows, or transmitted electronically or by facsimile transmission 
(confirmed orally) to the following addresses:  

if to the Company or the Guarantors, to:  

 Patriot Coal Corporation 
 12312 Olive Boulevard, Suite 400 
 St. Louis, Missouri 63141 
 Attn: Bennett K. Hatfield, Chief Executive Officer  

 
if to the Trustee or Collateral Trustee, to:  
 
U.S. Bank National Association 
333 Commerce Street, Suite 800 
Nashville, Tennessee 37201 
Attention:  Global Corporate Trust Services 
Facsimile No.: (615) 251-0737 
Email:  wally.jones@usbank.com 
 
For delivery of Securities only, to: 
 
U.S. Bank National Association 
Global Corporate Trust Services 
60 Livingston Avenue 
1st Fl. - Bond Drop Window 
St. Paul, Minnesota 55107 

The Company or the Trustee by notice given to the other in the manner provided above 
may designate additional or different addresses for subsequent notices or communications.  
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Any notice or communication given to a Securityholder shall be delivered electronically 
or mailed to the Securityholder, by first-class mail, postage prepaid, at the Securityholder’s 
address as it appears on the registration books of the Registrar and shall be sufficiently given if 
so mailed within the time prescribed.  

Failure to deliver or mail a notice or communication to a Securityholder or any defect in 
it shall not affect its sufficiency with respect to other Securityholders. If a notice or 
communication is mailed in the manner provided above, it is duly given, whether or not received 
by the addressee.  

If the Company delivers or mails a notice or communication to the Securityholders, it 
shall mail a copy to the Trustee and each Registrar, Paying Agent or co-registrar.  

Anything herein to the contrary notwithstanding, any notice or communication to the 
Trustee will not be effective or be deemed to have been duly given unless and until such notice 
or communication is actually received by the Trustee at the Corporate Trust Office of the Trustee.  

The Trustee shall have the right, but shall not be required, to rely upon and comply with 
instructions and directions sent electronically or by facsimile by Persons believed by the Trustee 
to be authorized to give instructions and directions on behalf of the Company. The Trustee shall 
have no duty or obligation to verify or confirm that the Person who sent such instructions or 
directions is, in fact, a Person authorized to give instructions or directions on behalf of the 
Company, and the Trustee shall have no liability for any losses, liabilities, costs or expenses 
incurred or sustained by the Company as a result of such reliance upon or compliance with such 
instructions or directions. The Company agrees to assume all risks arising out of the use of such 
electronic methods to submit instructions and directions to the Trustee, including without 
limitation the risk of the Trustee acting on unauthorized instructions, and the risk of interception 
and misuse by third parties.  

Section 12.03 Communication by Holders with Other Holders. Securityholders may 
communicate pursuant to TIA Section 312(b) with other Securityholders with respect to their 
rights under this Indenture or the Securities. The Company, the Trustee, the Registrar, the Paying 
Agent and anyone else shall have the protection of TIA Section 312(c).  

Section 12.04 Certificate and Opinion as to Conditions Precedent. Upon any request or 
application by the Company to the Trustee to take any action under this Indenture, the Company 
shall furnish to the Trustee:  

(a) an Officers’ Certificate stating that all conditions precedent, if any, 
provided for in this Indenture relating to the proposed action have been complied with; 
and  

(b) an Opinion of Counsel stating that, in the opinion of such counsel, all such 
conditions precedent have been complied with.  
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Section 12.05 Statements Required in Certificate or Opinion. Each Officers’ Certificate 
or Opinion of Counsel with respect to compliance with a covenant or condition provided for in 
this Indenture shall include:  

(a) a statement that each Person making such Officers’ Certificate or Opinion 
of Counsel has read such covenant or condition;  

(b) a brief statement as to the nature and scope of the examination or 
investigation upon which the statements or opinions contained in such Officers’ 
Certificate or Opinion of Counsel are based;  

(c) a statement that, in the opinion of each such Person, he, she or it, as the 
case may be, has made such examination or investigation as is necessary to enable such 
Person to express an informed opinion as to whether or not such covenant or condition 
has been complied with; and  

(d) a statement that, in the opinion of such Person, such covenant or condition 
has been complied with.  

In any case where several matters are required to be certified by, or covered by an 
opinion of, any specified Person, it is not necessary that all such matters be certified by, or 
covered by the opinion of, only one such Person, or that they be so certified or covered by only 
one document, but one such Person may certify or give an opinion with respect to some matters 
and one or more other such eligible and qualified Persons as to other matters, and any such 
Person may certify or give an opinion as to such matters in one or several documents.  

Any certificate or opinion of an Officer of the Company may be based, insofar as it 
relates to legal matters, upon a certificate or opinion of, or representations by, counsel, unless 
such Officer knows, or in the exercise of reasonable case should know, that the certificate or 
opinion or representations with respect to the matters upon which his or her certificate or opinion 
is based are erroneous. Any such certificate or opinion of counsel may be based, insofar as it 
relates to factual matters, upon a certificate or opinion of, or representations by, an officer or 
officers of the Company stating the information on which counsel is relying unless such counsel 
knows, or in the exercise of reasonable care should know, that the certificate or opinion or 
representations with respect to such matters are erroneous.  

Where any Person is required to make, give or execute two or more applications, requests, 
consents, certificates, statements, opinions or other instruments under this Indenture, they may, 
but need not, be consolidated and form one instrument.  

Section 12.06 Separability Clause. In case any provision in this Indenture or in the 
Securities shall be invalid, illegal or unenforceable, the validity, legality and enforceability of the 
remaining provisions shall not in any way be affected or impaired thereby.  

Section 12.07 Rules by Trustee, Paying Agent and Registrar. The Trustee may make 
reasonable rules for action by or a meeting of Securityholders. The Registrar and the Paying 
Agent may make reasonable rules for their functions.  
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Section 12.08 Legal Holidays. A “Legal Holiday” is any day other than a Business Day. 
If any specified date (including a date for giving notice) is a Legal Holiday, the action shall be 
taken on the next succeeding day that is not a Legal Holiday, and, if the action to be taken on 
such date is a payment in respect of the Securities, no interest shall accrue for the intervening 
period.  

Section 12.09 GOVERNING LAW; WAIVER OF JURY TRIAL. THIS INDENTURE, 
THE SECURITIES AND THE GUARANTEES SHALL BE GOVERNED BY, AND 
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK 
(INCLUDING NEW YORK GENERAL OBLIGATION LAW §5-1401 AND ANY 
SUCCESSOR THERETO). EACH PARTY HERETO, AND EACH HOLDER OF A SECURITY 
BY ITS ACCEPTANCE THEREOF, HEREBY IRREVOCABLY WAIVES ANY RIGHT IT 
MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY ACTION, PROCEEDING OR 
COUNTERCLAIM DIRECTLY OR INDIRECTLY ARISING OUT OF, UNDER OR IN 
CONNECTION WITH THIS INDENTURE, THE SECURITIES OR GUARANTEES OR ANY 
TRANSACTION RELATED HERETO OR THERETO TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW.  

Section 12.10 Jurisdiction; Consent to Service of Process. (a) Each of the Company and 
the Guarantors hereby irrevocably and unconditionally submits, for each of them and their 
property, to the general jurisdiction of the New York State courts or the federal courts of the 
United States of America for the Southern District of New York, in each case sitting in the 
Borough of Manhattan, City of New York, and any appellate court from any thereof, in any 
action or proceeding arising out of or relating to this Indenture, the Securities or the Guarantees, 
or for recognition or enforcement of any judgment, and each of the parties hereto hereby 
irrevocably and unconditionally agrees that all claims in respect of any such action or proceeding 
may be heard and determined in such New York State or, to the extent permitted by law, in such 
federal court. Each of the parties hereto agrees that a final judgment in any such action or 
proceeding shall be conclusive and may be enforced in other jurisdictions by suit on the 
judgment or in any other or in any other manner provided by law. Nothing in this Indenture shall 
affect any right that any Holder may otherwise have to bring any action or proceeding relating to 
this Indenture, the Securities and the Guarantees against the Company, the Guarantors or their 
respective properties in the courts of any jurisdiction.  

(b) Each of the Company and the Guarantors hereby irrevocably and 
unconditionally waives, and agrees not to plea or claim, to the fullest extent they may 
legally and effectively do so, any objection which it may now or hereafter have to the 
laying of venue of any suit, action or proceeding arising out of or relating to this 
Indenture, the Securities or the Guarantees in any New York State or federal court. Each 
of the parties hereto hereby irrevocably waives, to the fullest extent permitted by law, the 
defense of an inconvenient forum to the maintenance of such action or proceeding in any 
such court.  

Section 12.11 No Recourse Against Others. A director, officer, employee or stockholder, 
as such, of the Company shall not have any liability for any obligations of the Company under 
the Securities or for any claim based on, in respect of or by reason of such obligations or their 
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creation. By accepting a Security, each Securityholder shall waive and release all such liability. 
The waiver and release shall be part of the consideration for the issue of the Securities.  

Section 12.12 Successors. All agreements of the Company and each Guarantor in this 
Indenture and the Securities shall bind its successor. All agreements of the Trustee in this 
Indenture shall bind its successor, subject to Section 7.07.  

Section 12.13 Counterparts; Multiple Originals. This Indenture may be executed in any 
number of counterparts, each of which shall be an original, but such counterparts shall together 
constitute but one and the same instrument. The exchange of copies of this Indenture and of the 
signature pages hereto by facsimile or electronic mail transmission of portable document format 
(PDF) files or tagged image file format (TIF) files shall constitute effective execution and 
delivery of this Indenture as to the parties hereto and may be used in lieu of the original 
Indenture for all purposes. Signatures of the parties transmitted by facsimile or electronic mail of 
portable document format (PDF) files or tagged image file format (TIF) files shall be deemed to 
be their original signatures for all purposes.  

Section 12.14 Force Majeure. In no event shall the Trustee be responsible or liable for 
any failure or delay in the performance of its obligations hereunder arising out of or caused by, 
directly or indirectly, forces beyond its control, including, without limitation, strikes, work 
stoppages, accidents, acts of war or terrorism, civil or military disturbances, nuclear or natural 
catastrophes or acts of God, and interruptions, loss or malfunctions of utilities, communications 
or computer (software and hardware) services; it being understood that the Trustee shall use 
reasonable efforts that are consistent with accepted practices in the banking industry to resume 
performance as soon as practicable under the circumstances.  

Section 12.15 U.S.A. PATRIOT Act. The parties hereto acknowledge that in accordance 
with Section 326 of the U.S.A. PATRIOT Act, the Trustee, like all financial institutions and in 
order to help fight the funding of terrorism and money laundering, is required to obtain, verify, 
and record information that identifies each Person that establishes a relationship or opens an 
account with the Trustee. The Company and each Guarantor agrees it will provide the Trustee 
with such information as it may request in order for the Trustee to satisfy the requirements of the 
U.S.A. PATRIOT Act.  

[Signature Pages Follow.]  
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IN WITNESS WHEREOF, the undersigned, being duly authorized, have executed this 
Indenture on behalf of the respective parties hereto as of the date first above written.  

COMPANY: 

PATRIOT COAL CORPORATION 

By: _________________________________ 
Name: 
Title: 
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GUARANTORS: 

[                                          ] 

By: _________________________________ 
Name: 
Title: 
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TRUSTEE: 

U.S. BANK NATIONAL ASSOCIATION, as 
Trustee 

By: _________________________________ 
Name: 
Title: 
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Schedule A 

For the six month periods ending on the dates set forth below following the Issue Date: 
 

Repurchase Period Percentage 

[            ], 2014 315% 

[            ], 2014 298% 

[            ], 2015 281% 

[            ], 2015 265% 

[            ], 2016 251% 

[            ], 2016 237% 

[            ], 2017 223% 

[            ], 2017 211% 

[            ], 2018 199% 

[            ], 2018 188% 

[            ], 2019 178% 

[            ], 2019 168% 

[            ], 2020 158% 

[            ], 2020 149% 

[            ], 2021 141% 

[            ], 2021 133% 

[            ], 2022 126% 

[            ], 2022 119% 

[            ], 2023 112% 

[            ], 2023 106% 
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EXHIBIT A  

[FORM OF FACE OF SECURITY]  

UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORIZED 
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY TO THE COMPANY OR 
ITS AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY 
CERTIFICATE ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH 
OTHER NAME AS IS REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF THE 
DEPOSITORY TRUST COMPANY (AND ANY PAYMENT HEREON IS MADE TO CEDE & 
CO. OR TO SUCH OTHER ENTITY AS IS REQUESTED BY AN AUTHORIZED 
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY), ANY TRANSFER, 
PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY 
PERSON IS WRONGFUL SINCE THE REGISTERED OWNER HEREOF, CEDE & CO., 
HAS AN INTEREST HEREIN. TRANSFERS OF THIS GLOBAL SECURITY SHALL BE 
LIMITED TO TRANSFERS TO NOMINEES OF THE DEPOSITORY TRUST COMPANY, OR 
TO A SUCCESSOR THEREOF OR SUCH SUCCESSOR’S NOMINEE AND TRANSFERS OF 
PORTIONS OF THIS GLOBAL SECURITY SHALL BE LIMITED TO TRANSFERS MADE 
IN ACCORDANCE WITH THE RESTRICTIONS SET FORTH IN ARTICLE TWO OF THE 
INDENTURE REFERRED TO ON THE REVERSE HEREOF.  

THIS SECURITY AND THE RIGHTS AND OBLIGATIONS EVIDENCED HEREBY 
ARE SUBJECT TO AND IN THE MANNER AND TO THE EXTENT SET FORTH IN, THAT 
CERTAIN COLLATERAL TRUST AGREEMENT DATED AS OF [               ], 2013 AMONG, 
INTER ALIOS, PATRIOT COAL CORPORATION AND [                                      ], AS 
COLLATERAL TRUSTEE, AND EACH HOLDER OF THIS SECURITY, BY ITS 
ACCEPTANCE HEREOF, IRREVOCABLY AGREES TO BE BOUND BY THE PROVISIONS 
OF THE COLLATERAL TRUST AGREEMENT.  

[GLOBAL SECURITY LEGEND] 

THIS GLOBAL SECURITY IS HELD BY THE DEPOSITARY (AS DEFINED IN THE 
INDENTURE GOVERNING THIS SECURITY) OR ITS NOMINEE IN CUSTODY FOR THE 
BENEFIT OF THE BENEFICIAL OWNERS HEREOF, AND IS NOT TRANSFERABLE TO 
ANY PERSON UNDER ANY CIRCUMSTANCES EXCEPT THAT (I) THE TRUSTEE MAY 
MAKE SUCH NOTATIONS HEREON AS MAY BE REQUIRED PURSUANT TO Section 
2.06(g) OF THE INDENTURE, (II) THIS GLOBAL SECURITY MAY BE EXCHANGED IN 
WHOLE BUT NOT IN PART PURSUANT TO Section 2.06(a) OF THE INDENTURE, (III) 
THIS GLOBAL SECURITY MAY BE DELIVERED TO THE TRUSTEE FOR 
CANCELLATION PURSUANT TO Section 2.10 OF THE INDENTURE AND (IV) THIS 
GLOBAL SECURITY MAY BE TRANSFERRED TO A SUCCESSOR DEPOSITARY WITH 
THE PRIOR WRITTEN CONSENT OF THE COMPANY.  UNLESS AND UNTIL IT IS 
EXCHANGED IN WHOLE OR IN PART FOR SECURITIES IN DEFINITIVE FORM, THIS 
SECURITY MAY NOT BE TRANSFERRED EXCEPT AS A WHOLE BY THE DEPOSITARY 
TO A NOMINEE OF THE DEPOSITARY OR BY A NOMINEE OF THE DEPOSITARY TO 
THE DEPOSITARY OR ANOTHER NOMINEE OF THE DEPOSITARY OR BY THE 
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DEPOSITARY OR ANY SUCH NOMINEE TO A SUCCESSOR DEPOSITARY OR A 
NOMINEE OF SUCH SUCCESSOR DEPOSITARY.  UNLESS THIS CERTIFICATE IS 
PRESENTED BY AN AUTHORIZED REPRESENTATIVE OF THE DEPOSITORY TRUST 
COMPANY (55 WATER STREET, NEW YORK, NEW YORK) (“DTC”) TO THE COMPANY 
OR ITS AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR PAYMENT, AND 
ANY CERTIFICATE ISSUED IS REGISTERED IN THE NAME OF CEDE & CO. OR SUCH 
OTHER NAME AS MAY BE REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF 
DTC (AND ANY PAYMENT IS MADE TO CEDE & CO. OR SUCH OTHER ENTITY AS 
MAY BE REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY 
TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR 
TO ANY PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER HEREOF, 
CEDE & CO., HAS AN INTEREST HEREIN. 

[PRIVATE PLACEMENT LEGEND] 

THE SECURITIES EVIDENCED HEREBY HAVE NOT BEEN REGISTERED UNDER 
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND MAY 
NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT (A)(1) 
TO A PERSON WHO THE SELLER REASONABLY BELIEVES IS A QUALIFIED 
INSTITUTIONAL BUYER WITHIN THE MEANING OF RULE 144A UNDER THE 
SECURITIES ACT PURCHASING FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF 
A QUALIFIED INSTITUTIONAL BUYER IN A TRANSACTION MEETING THE 
REQUIREMENTS OF RULE 144A, (2) IN AN OFFSHORE TRANSACTION COMPLYING 
WITH RULE 903 OR RULE 904 OF REGULATION S UNDER THE SECURITIES ACT, (3) 
PURSUANT TO AN EXEMPTION FROM REGISTRATION UNDER THE SECURITIES ACT 
PROVIDED BY RULE 144 THEREUNDER (IF AVAILABLE), (4) PURSUANT TO AN 
EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT OR (5) 
PURSUANT TO ANOTHER EXEMPTION FROM THE REGISTRATION REQUIREMENTS 
OF THE SECURITIES ACT (AND BASED ON AN OPINION OF COUNSEL IF THE 
COMPANY SO REQUESTS) AND (B) IN ACCORDANCE WITH ALL APPLICABLE 
SECURITIES LAWS OF THE STATES OF THE UNITED STATES AND OTHER 
JURISDICTIONS. 

[REGULATION S TEMPORARY GLOBAL SECURITY LEGEND] 

THIS GLOBAL SECURITY IS A TEMPORARY GLOBAL SECURITY FOR PURPOSES 
OF REGULATION S UNDER THE UNITED STATES SECURITIES ACT OF 1933, AS 
AMENDED.  NEITHER THIS TEMPORARY GLOBAL SECURITY NOR ANY INTEREST 
HEREIN MAY BE OFFERED, SOLD OR DELIVERED, EXCEPT AS PERMITTED UNDER 
THE INDENTURE REFERRED TO BELOW. 

NO BENEFICIAL OWNERS OF THIS TEMPORARY GLOBAL SECURITY SHALL 
BE ENTITLED TO RECEIVE PAYMENT OF PRINCIPAL OR INTEREST HEREON 
UNLESS THE REQUIRED CERTIFICATIONS HAVE BEEN DELIVERED PURSUANT TO 
THE TERMS OF THE INDENTURE. 
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[OID LEGEND] 

THIS SECURITY HAS BEEN ISSUED WITH ORIGINAL ISSUE DISCOUNT (“OID”) 
FOR PURPOSES OF SECTIONS 1271 ET SEQ. OF THE INTERNAL REVENUE CODE OF 
1986, AS AMENDED. THE ISSUE DATE OF THIS SECURITY IS [     ], 2013.  FOR 
INFORMATION REGARDING THE ISSUE PRICE, THE YIELD TO MATURITY AND THE 
AMOUNT OF OID PER $1,000 OF PRINCIPAL AMOUNT, PLEASE CONTACT THE 
COMPANY AT PATRIOT COAL CORPORATION, 12312 OLIVE BOULEVARD, SUITE 400, 
ST. LOUIS, MISSOURI 63141, ATTENTION: CHIEF FINANCIAL OFFICER. 
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PATRIOT COAL CORPORATION  

15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 

No.:  [    ] CUSIP:                     

Issue Date:  [                    ], 2013 Principal Amount:  $[                    ] 

PATRIOT COAL CORPORATION, a Delaware corporation, promises to pay to 
[             ]1 or registered assigns, the Principal Amount [of [            ] Dollars ($[           ])][as set 
forth on Schedule I hereto]2, on                , 2023 (the “Stated Maturity”), subject to the further 
provisions of this Security set forth on the reverse hereof, which further provisions shall for all 
purposes have the same effect as if set forth at this place.  

Interest Payment Dates:                 and                      , commencing                      , 2013  

Record Dates:              and                        .  

PATRIOT COAL CORPORATION 

By: _________________________________ 
Name: ______________________________ 
Title: _______________________________ 

 

  

                                                 

1 Insert “Cede & Co.” for Global Securities. 
2 Insert latter bracketed language for Global Securities. 
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TRUSTEE’S CERTIFICATE OF AUTHENTICATION  

This is one of the Securities referred to in the within-mentioned Indenture.  

U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 

By: _________________________________ 
Authorized Signatory 

Dated: ______________________________ 
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[FORM OF REVERSE SIDE OF SECURITY]  

PATRIOT COAL CORPORATION  

15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 

(1) Interest.  

This Security shall accrue interest at an initial rate of 15.0% per annum. The Company 
promises to pay interest on the Securities entirely by (i) paying cash (“Cash Interest”) or (ii) by 
increasing the principal amount of the outstanding Securities or by issuing PIK Securities (“PIK 
Interest”) semiannually on each                 and                   , commencing                         , 2014, or 
if any such day is not a Business Day, on the next succeeding Business Day (each, an “interest 
payment date”). Interest on the Securities will accrue from the most recent date to which interest 
has been paid, or if no interest has been paid, from                     , 20__, until the Principal 
Amount is paid or duly made available for payment. The Company will pay interest (including 
post-petition interest in any proceeding under the Bankruptcy Code or other applicable 
bankruptcy laws) on any overdue Principal Amount [or the Acceleration Premium] at the interest 
rate borne by the Securities at the time such interest on the overdue Principal Amount accrues, 
compounded semiannually, and it shall pay interest (including post-petition interest in any 
proceeding under the Bankruptcy Code or other applicable bankruptcy laws) on overdue 
installments of premium, interest at the same interest rate compounded semiannually, in each 
case, in cash. Interest on the Securities will be computed on the basis of a 360-day year 
comprised of twelve 30-day months.  

With respect to interest on the Securities for a semi-annual period due on an interest 
payment date, the Company may elect, at its option, to pay interest due on the Securities on such 
interest payment date (i) entirely in cash at the rate of 15.0% per annum (“Cash Interest 
Payment”) or (ii) entirely in PIK Interest at the rate of 15.0% per annum (“PIK Interest 
Payment”). In order to elect to pay cash interest on any Interest Payment Date, the Company 
must deliver a notice of its election to the Trustee no later than 15 days prior to any interest 
payment date (the “Cash Election Deadline”) specifying that it is electing a Cash Interest 
Payment (and if the Company does not deliver such notice on or prior to the Cash Election 
Deadline, then a PIK Interest Payment shall be made on such Interest Payment Date). 

PIK Interest on the Securities will be payable in the manner set forth in Section 2.14 of 
the Indenture.  Following an increase in the Principal Amount of the outstanding Global 
Securities as a result of the payment of PIK Interest, the Global Securities will bear interest on 
such increased Principal Amount from and after the date of such payment.  Any PIK Securities 
issued in certificated form or as new Global Securities will be dated as of the applicable interest 
payment date and will bear interest from and after such date. All PIK Securities issued will 
mature on [_______________], 2023 and will be governed by, and subject to the terms, 
provisions and conditions of, the Indenture and shall have the same rights and benefits as the 
Securities issued on the Issue Date.  Any certificated PIK Securities will be issued with the 
description “PIK” on the face of such PIK Security. 

(2) Method of Payment.  
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PIK Interest shall be paid in the manner provided in paragraph 1.  Any payment of PIK 
Interest shall be considered paid on the date it is due if on such date (1) if PIK Securities 
(including PIK Securities that are Global Securities) have been issued therefor, such PIK 
Securities have been authenticated in accordance with the terms of the Indenture and (2) if the 
payment is made by increasing the Principal Amount of Global Securities then authenticated, the 
Trustee has increased the Principal Amount of Global Securities then authenticated by the 
relevant amount.   

The Company will pay interest on this Security (except defaulted interest) to the Person 
who is the registered Holder of this Security at the close of business 
on                          or                      , as the case may be, next preceding the related interest 
payment date. Subject to the terms and conditions of the Indenture, the Company will make 
payments in respect of Principal Amount and premium to the Holder who surrenders a Security 
to the Paying Agent with respect to payments in cash in respect of the Principal Amount or 
premium.  The Company will pay all cash amounts due on the Securities in money of the United 
States that at the time of payment is legal tender for payment of public and private debts. 
However, the Company may pay interest and the Principal Amount and premium to the extent 
such amounts are permitted by the terms of this Security and the Indenture to be paid in cash, by 
check or wire payable in such money; provided, however, that a Holder holding Securities with 
an aggregate Principal Amount in excess of $1,000,000 will be paid by wire transfer in 
immediately available funds at the election of such Holder. The Company may mail an interest 
check for the payment of cash interest to the Holder’s registered address. Notwithstanding the 
foregoing, so long as this Security is registered in the name of a Depositary or its nominee, all 
payments of cash hereon shall be made by wire transfer of immediately available funds to the 
account of the Depositary or its nominee.  

(3) Paying Agent and Registrar.  

Initially, U.S. Bank National Association, as Trustee (the “Trustee”), will act as Paying 
Agent and Registrar. The Company may appoint and change any Paying Agent or Registrar 
without notice, other than notice to the Trustee. The Company or any of its Subsidiaries or any of 
their Affiliates may act as Paying Agent or Registrar.  

(4) Indenture.  

The Company issued the Securities under an Indenture dated as of              , 20__ (as 
amended or supplemented from time to time in accordance with the terms thereof and of this 
Security, the “Indenture”), between the Company and the Trustee. The terms of the Securities 
include those stated in the Indenture and, in the event the Indenture is qualified under the Trust 
Indenture Act of 1939, as in effect from time to time (the “TIA”), those expressly made part of 
the Indenture by reference to the TIA. Capitalized terms used herein and not defined herein have 
the meanings ascribed thereto in the Indenture. The Securities are subject to all such terms, and 
Securityholders are referred to the Indenture and the TIA (to the extent the Indenture is qualified 
under the TIA and as applicable) for a statement of those terms.  

The Securities will be secured by the Collateral on the terms and subject to the conditions 
set forth in the Indenture, the Intercreditor Agreements and the other Collateral Documents, such 
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security interests and Liens to have such priority as is set forth in the Indenture, the Intercreditor 
Agreements and the other Collateral Documents.  The Collateral Trustee shall hold the Collateral 
for the benefit of the Secured Parties (as defined in the Collateral Trust Agreement), in each case 
pursuant to the Collateral Documents.  Each Holder, by accepting this Security, consents and 
agrees to the matters set forth in Section 11.01 of the Indenture which relate to the Collateral 
Documents and the Collateral Trustee. 

(5) No Redemption.  

No sinking fund is provided for the Securities. The Company does not have the right to 
redeem the Securities. 

(6) Ranking and Collateral 

These Securities and the Guarantees will be secured by a Lien and security interest in the 
Collateral on a Lien priority basis directly after, and immediately following, the Lien securing 
the Bank Group Obligations (and will be subject only to Permitted Liens), the foregoing pursuant 
to and in accordance with the terms of the Indenture, the Senior Priority Lien Intercreditor 
Agreement and other applicable Collateral Documents. 

(7) [Reserved].  

(8) Denominations; Transfer; Exchange.  

The Securities are in fully registered form, without coupons, in minimum denominations 
of $1.00 of Principal Amount and integral multiples of $1.00 thereof. A Holder may transfer or 
exchange Securities in accordance with the Indenture. The Registrar may require a Holder, 
among other things, to furnish appropriate endorsements and transfer documents and to pay any 
taxes and fees required by law or permitted by the Indenture. 

(9) Persons Deemed Owners.  

The registered Holder of this Security may be treated as the owner of this Security for all 
purposes.  

(10) Unclaimed Money or Securities.  

The Trustee and the Paying Agent shall return to the Company upon written request any 
money or securities held by them for the payment of any amount with respect to the Securities 
that remains unclaimed for two years, subject to applicable unclaimed property law. After return 
to the Company, Holders entitled to the money or securities must look to the Company, for 
payment as general creditors unless an applicable abandoned property law designates another 
Person.  

(11) Amendment; Waiver. 

The Indenture and this Security may be amended as provided in Article IX of the 
Indenture.  
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(12) Defaults and Remedies.  

Events of Default are set forth in Article VI of the Indenture. Securityholders may not 
enforce the Indenture or the Securities except as provided in the Indenture. The Trustee may 
refuse to enforce the Indenture or the Securities unless it receives indemnity or security 
satisfactory to the Trustee, in its sole discretion. Subject to certain limitations, Holders of a 
majority in aggregate Principal Amount of the Securities at the time outstanding may direct the 
Trustee in its exercise of any trust or power. The Trustee may withhold from Securityholders 
notice of any continuing Default (except as otherwise provided in the Indenture) if it determines 
that withholding notice is in their interests.  

(13) Trustee Dealings with the Company.  

Subject to certain limitations imposed by the TIA, in the event the Indenture is qualified 
thereunder, the Trustee under the Indenture, in its individual or any other capacity, may become 
the owner or pledgee of Securities and may otherwise deal with and collect obligations owed to it 
by the Company or its Affiliates and may otherwise deal with the Company or its Affiliates with 
the same rights it would have if it were not Trustee.  

(14) No Recourse Against Others.  

A director, officer, employee or stockholder, as such, of the Company shall not have any 
liability for any obligations of the Company under the Securities or the Indenture or for any 
claim based on, in respect of or by reason of such obligations or their creation. By accepting a 
Security, each Securityholder waives and releases all such liability. The waiver and release are 
part of the consideration for the issue of the Securities.  

(15) Authentication.  

This Security shall not be valid until an authorized signatory of the Trustee manually 
signs the Trustee’s Certificate of Authentication on the other side of this Security.  

(16) Abbreviations.  

Customary abbreviations may be used in the name of a Securityholder or an assignee, 
such as TEN COM (“tenants in common”), TENENT (“tenants by the entireties”), JT TEN 
(“Joint tenants with right of survivorship and not as tenants in common”), CUST (“custodian”) 
and U/G/M/A (“Uniform Gift to Minors Act”).  

(17) Governing Law.  

THE LAWS OF THE STATE OF NEW YORK SHALL GOVERN THE INDENTURE 
AND THIS SECURITY.   
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The Company will furnish to any Securityholder upon written request and without charge 
a copy of the Indenture which has in it the text of this Security in larger type. Requests may be 
made to:  

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141  
Attn.: Chief Financial Officer 
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ASSIGNMENT FORM  

To assign this Security, fill in the form below: I or we assign and transfer this Security to:  
 
(Insert assignee’s soc. sec. or tax ID no.) 

 
 
 
(Print or type assignee’s name, address and zip code) 

and irrevocably appoint: 

 __________________________________________________________ 
agent to transfer this Security on the books of the Company. The agent may substitute another to 
act for him.  

The signature(s) should be guaranteed by an eligible guarantor institution (banks, stockbrokers, 
savings and loan associations and credit unions with membership in an approved signature 
guarantee medallion program), pursuant to Exchange Act Rule 17Ad-15.  
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SCHEDULE I3 

SCHEDULE OF INCREASES OR DECREASES IN THE GLOBAL SECURITY* 

PATRIOT COAL CORPORATION  

15.0% Senior Secured Second Lien PIK Toggle Notes due 2023  

The initial outstanding principal amount of this Global Security is $__________.  The 
following exchanges of a part of this Global Security for an interest in another Global Security or 
for a Certificated Security, or exchanges of a part of another Global or Certificated Security for 
an interest in this Global Security, or increase/decrease in the principal amount of this Global 
Security, have been made: 

Date of Exchange 
or 

Increase/Decrease 

Amount of 
decrease 

in Principal 
Amount of this 
Global Security 

Amount of increase 
in Principal 

Amount of this 
Global Security 

Principal 
Amount of 
this Global 

Security  
following such 

decrease or 
increase 

Signature of 
authorized 

officer 
of Trustee or  

Custodian 

     

     

     

     

     

     

     

 

 

                                                 
3 To be included in Global Securities only. 
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FORM OF CERTIFICATE OF TRANSFER 

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141 
 
U. S. Bank National Association, as trustee 
[•] 
[•] 
[•] 
Attention:  [•] 
 
Re: 15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 

Reference is hereby made to the Indenture, dated as of [•], 2013 (the “Indenture”), between 
Patriot Coal Corporation, as issuer (the “Company”), the Guarantors party thereto and U.S. Bank 
National Association, as Trustee.  Capitalized terms used but not defined herein shall have the 
meanings given to them in the Indenture. 

_____________________, (the “Transferor”) owns and proposes to transfer the Security or 
Securities or interest in such Security or Securities specified in Annex A hereto, in the principal 
amount of $[________] in such Security or Securities or interests (the “Transfer”), to (the 
“Transferee”), as further specified in Annex A hereto.  In connection with the Transfer, the 
Transferor hereby certifies that: 

[CHECK ALL THAT APPLY] 

1.  Check if Transferee will take delivery of a beneficial interest in the 144A Global 
Security or a Definitive Security Pursuant to Rule 144A.  The Transfer is being effected pursuant 
to and in accordance with Rule 144A under the United States Securities Act of 1933, as amended 
(the “Securities Act”), and, accordingly, the Transferor hereby further certifies that the beneficial 
interest or Definitive Security is being transferred to a Person that the Transferor reasonably 
believed and believes is purchasing the beneficial interest or Definitive Security for its own 
account, or for one or more accounts with respect to which such Person exercises sole investment 
discretion, and such Person and each such account is a “qualified institutional buyer” within the 
meaning of Rule 144A in a transaction meeting the requirements of Rule 144A and such Transfer 
is in compliance with any applicable blue sky securities laws of any state of the United States.  
Upon consummation of the proposed Transfer in accordance with the terms of the Indenture, the 
transferred beneficial interest or Definitive Security will be subject to the restrictions on transfer 
enumerated in the Private Placement Legend printed on the 144A Global Security and/or the 
Definitive Security and in the Indenture and the Securities Act. 

2.  Check if Transferee will take delivery of a beneficial interest in the Regulation S 
Global Security or a Definitive Security pursuant to Regulation S.  The Transfer is being effected 
pursuant to and in accordance with Rule 903 or Rule 904 under the Securities Act and, 
accordingly, the Transferor hereby further certifies that (i) the Transfer is not being made to a 
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person in the United States and (x) at the time the buy order was originated, the Transferee was 
outside the United States or such Transferor and any Person acting on its behalf reasonably 
believed and believes that the Transferee was outside the United States or (y) the transaction was 
executed in, on or through the facilities of a designated offshore securities market and neither 
such Transferor nor any Person acting on its behalf knows that the transaction was prearranged 
with a buyer in the United States, (ii) no directed selling efforts have been made in contravention 
of the requirements of Rule 903(b) or Rule 904(b) of Regulation S under the Securities Act, (iii) 
the transaction is not part of a plan or scheme to evade the registration requirements of the 
Securities Act and (iv) if the proposed transfer is being made prior to the expiration of the 
Restricted Period, the transfer is not being made to a U.S. Person or for the account or benefit of 
a U.S. Person.  Upon consummation of the proposed Transfer in accordance with the terms of the 
Indenture, the transferred beneficial interest or Definitive Security will be subject to the 
restrictions on transfer enumerated in the Private Placement Legend printed on the Regulation S 
Temporary Global Security, the Regulation S Global Security and/or the Definitive Security and 
in the Indenture and the Securities Act. 

3.   Check and complete if Transferee will take delivery of a beneficial interest in a 
Global Security or a Definitive Security pursuant to any provision of the Securities Act other 
than Rule 144A or Regulation S.  The Transfer is being effected in compliance with the transfer 
restrictions applicable to beneficial interests in Restricted Global Securities and Restricted 
Definitive Securities and pursuant to and in accordance with the Securities Act and any 
applicable blue sky securities laws of any state of the United States, and accordingly the 
Transferor hereby further certifies that (check one): 

(a)   such Transfer is being effected pursuant to and in accordance with 
Rule 144 under the Securities Act; or 

(b)   such Transfer is being effected to the Company or a subsidiary 
thereof; or 

(c)   such Transfer is being effected pursuant to an effective registration 
statement under the Securities Act and in compliance with the prospectus delivery requirements 
of the Securities Act; or 

(d)   such Transfer is being effected to an Institutional Accredited Investor 
and pursuant to an exemption from the registration requirements of the Securities Act other than 
Rule 144A, Rule 144, Rule 903 or Rule 904, and the Transferor hereby further certifies that it 
has not engaged in any general solicitation within the meaning of Regulation D under the 
Securities Act and the Transfer complies with the transfer restrictions applicable to beneficial 
interests in a Restricted Global Security or Restricted Definitive Securities and the requirements 
of the exemption claimed, which certification is supported by (1) a certificate executed by the 
Transferee in the form of Exhibit D to the Indenture and (2) if such Transfer is in respect of a 
principal amount of Securities at the time of transfer of less than $250,000, an Opinion of 
Counsel provided by the Transferor or the Transferee (a copy of which the transferor has 
attached to this certification), to the effect that such Transfer is in compliance with the Securities 
Act.  Upon consummation of the proposed Transfer in accordance with the terms of the 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 176 of 293



 

B-3 
 
  

Indenture, the transferred beneficial interest or Definitive Security will be subject to the 
restrictions on transfer enumerated in the Private Placement Legend printed on the Restricted 
Definitive Securities and in the Indenture and the Securities Act. 

4.   Check if Transferee will take delivery of a beneficial interest in an Unrestricted 
Global Security or of an Unrestricted Definitive Security. 

(a)   Check if Transfer is pursuant to Rule 144.  (i) The Transfer is being 
effected pursuant to and in accordance with Rule 144 under the Securities Act and in compliance 
with the transfer restrictions contained in the Indenture and any applicable blue sky securities 
laws of any state of the United States and (ii) the restrictions on transfer contained in the 
Indenture and the Private Placement Legend are not required in order to maintain compliance 
with the Securities Act.  Upon consummation of the proposed Transfer in accordance with the 
terms of the Indenture, the transferred beneficial interest or Definitive Security will no longer be 
subject to the restrictions on transfer enumerated in the Private Placement Legend printed on the 
Restricted Global Securities, on Restricted Definitive Securities and in the Indenture. 

(b)   Check if Transfer is Pursuant to Regulation S.  (i) The Transfer is 
being effected pursuant to and in accordance with Rule 903 or Rule 904 under the Securities Act 
and in compliance with the transfer restrictions contained in the Indenture and any applicable 
blue sky securities laws of any state of the United States and (ii) the restrictions on transfer 
contained in the Indenture and the Private Placement Legend are not required in order to 
maintain compliance with the Securities Act.  Upon consummation of the proposed Transfer in 
accordance with the terms of the Indenture, the transferred beneficial interest or Definitive 
Security will no longer be subject to the restrictions on transfer enumerated in the Private 
Placement Legend printed on the Restricted Global Securities, on Restricted Definitive Securities 
and in the Indenture. 

(c)   Check if Transfer is Pursuant to Other Exemption.  (i) The Transfer is 
being effected pursuant to and in compliance with an exemption from the registration 
requirements of the Securities Act other than Rule 144, Rule 903 or Rule 904 and in compliance 
with the transfer restrictions contained in the Indenture and any applicable blue sky securities 
laws of any State of the United States and (ii) the restrictions on transfer contained in the 
Indenture and the Private Placement Legend are not required in order to maintain compliance 
with the Securities Act.  Upon consummation of the proposed Transfer in accordance with the 
terms of the Indenture, the transferred beneficial interest or Definitive Security will not be 
subject to the restrictions on transfer enumerated in the Private Placement Legend printed on the 
Restricted Global Securities or Restricted Definitive Securities and in the Indenture. 
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This certificate and the statements contained herein are made for your benefit and the benefit 
of the Company. 

[Insert Name of Transferor] 

By:  

 Name:  

 Title:  

Dated:  
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ANNEX A TO CERTIFICATE OF TRANSFER 

1. The Transferor owns and proposes to transfer the following: 

[CHECK ONE OF (a) OR (b)] 

(a)  a beneficial interest in the: 

 (i)  144A Global Security (CUSIP ___________), or 

 (ii)  Regulation S Global Security (CUSIP ___________), or 

 (iii)  Accredited Investor Global Security (CUSIP ___________), or 

(b)  a Restricted Definitive Security. 

2. After the Transfer the Transferee will hold: 

[CHECK ONE] 

(a)  a beneficial interest in the : 

 (i)  144A Global (CUSIP ___________), or 

 (ii)  Regulation S Global (CUSIP ___________), or 

 (iii)  Accredited Investor Global Security (CUSIP ___________), or 

 (iv)  Unrestricted Global Security (CUSIP ___________), or 

(b)  a Restricted Definitive Security. 

(c)  an Unrestricted Definitive Security. 

in accordance with the terms of the Indenture. 
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FORM OF CERTIFICATE OF EXCHANGE 

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141 
 
U. S. Bank National Association, as trustee 
[•] 
[•] 
[•] 
Attention:  [•] 
 
Re: 15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 

(CUSIP [●]) 

Reference is hereby made to the Indenture, dated as of [●], 2013 (the “Indenture”), between 
Patriot Coal Corporation, as issuer (the “Company”), the Guarantors party thereto and U.S. Bank 
National Association, as Trustee.  Capitalized terms used but not defined herein shall have the 
meanings given to them in the Indenture. 

_______________, (the “Owner”) owns and proposes to exchange the Security or Securities 
or interest in such Security or Securities specified herein, in the principal amount of 
$                      in such Security or Securities or interests (the “Exchange”).  In connection with 
the Exchange, the Owner hereby certifies that: 

1.  Exchange of Restricted Definitive Securities or Beneficial Interests in a Restricted 
Global Security for Unrestricted Definitive Securities or Beneficial Interests in an Unrestricted 
Global Security 

(a)  Check if Exchange is from beneficial interest in a Restricted Global 
Security to beneficial interest in an Unrestricted Global Security.  In connection with the 
Exchange of the Owner’s beneficial interest in a Restricted Global Security for a beneficial 
interest in an Unrestricted Global Security in an equal principal amount, the Owner hereby 
certifies (i) the beneficial interest is being acquired for the Owner’s own account without 
transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions 
applicable to the Global Securities and pursuant to and in accordance with the United States 
Securities Act of 1933, as amended (the “Securities Act”), (iii) the restrictions on transfer 
contained in the Indenture and the Private Placement Legend are not required in order to 
maintain compliance with the Securities Act and (iv) the beneficial interest in an Unrestricted 
Global Security is being acquired in compliance with any applicable blue sky securities laws of 
any state of the United States. 

(b)  Check if Exchange is from beneficial interest in a Restricted Global 
Security to Unrestricted Definitive Security.  In connection with the Exchange of the Owner’s 
beneficial interest in a Restricted Global Security for an Unrestricted Definitive Security, the 
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Owner hereby certifies (i) the Definitive Security is being acquired for the Owner’s own account 
without transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions 
applicable to the Restricted Global Securities and pursuant to and in accordance with the 
Securities Act, (iii) the restrictions on transfer contained in the Indenture and the Private 
Placement Legend are not required in order to maintain compliance with the Securities Act and 
(iv) the Definitive Security is being acquired in compliance with any applicable blue sky 
securities laws of any state of the United States. 

(c)  Check if Exchange is from Restricted Definitive Security to beneficial 
interest in an Unrestricted Global Security.  In connection with the Owner’s Exchange of a 
Restricted Definitive Security for a beneficial interest in an Unrestricted Global Security, the 
Owner hereby certifies (i) the beneficial interest is being acquired for the Owner’s own account 
without transfer, (ii) such Exchange has been effected in compliance with the transfer restrictions 
applicable to Restricted Definitive Securities and pursuant to and in accordance with the 
Securities Act, (iii) the restrictions on transfer contained in the Indenture and the Private 
Placement Legend are not required in order to maintain compliance with the Securities Act and 
(iv) the beneficial interest is being acquired in compliance with any applicable blue sky securities 
laws of any state of the United States. 

(d)  Check if Exchange is from Restricted Definitive Security to 
Unrestricted Definitive Security.  In connection with the Owner’s Exchange of a Restricted 
Definitive Security for an Unrestricted Definitive Security, the Owner hereby certifies (i) the 
Unrestricted Definitive Security is being acquired for the Owner’s own account without transfer, 
(ii) such Exchange has been effected in compliance with the transfer restrictions applicable to 
Restricted Definitive Securities and pursuant to and in accordance with the Securities Act, (iii) 
the restrictions on transfer contained in the Indenture and the Private Placement Legend are not 
required in order to maintain compliance with the Securities Act and (iv) the Unrestricted 
Definitive Security is being acquired in compliance with any applicable blue sky securities laws 
of any state of the United States. 

2.  Exchange of Restricted Definitive Securities or Beneficial Interests in Restricted 
Global Securities for Restricted Definitive Securities or Beneficial Interests in Restricted Global 
Securities 

(a)  Check if Exchange is from beneficial interest in a Restricted Global 
Security to Restricted Definitive Security.  In connection with the Exchange of the Owner’s 
beneficial interest in a Restricted Global Security for a Restricted Definitive Security with an 
equal principal amount, the Owner hereby certifies that the Restricted Definitive Security is 
being acquired for the Owner’s own account without transfer.  Upon consummation of the 
proposed Exchange in accordance with the terms of the Indenture, the Restricted Definitive 
Security issued will continue to be subject to the restrictions on transfer enumerated in the 
Private Placement Legend printed on the Restricted Definitive Security and in the Indenture and 
the Securities Act. 

(b)  Check if Exchange is from Restricted Definitive Security to beneficial 
interest in a Restricted Global Security.  In connection with the Exchange of the Owner’s 
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Restricted Definitive Security for a beneficial interest in the [CHECK ONE] [     ] 144A Global 
Security, or [     ] Regulation S Global Security, or [     ] Accredited Investor Global Security the 
Owner hereby certifies (i) the beneficial interest is being acquired for the Owner’s own account 
without transfer and (ii) such Exchange has been effected in compliance with the transfer 
restrictions applicable to the Restricted Global Securities and pursuant to and in accordance with 
the Securities Act, and in compliance with any applicable blue sky securities laws of any state of 
the United States.  Upon consummation of the proposed Exchange in accordance with the terms 
of the Indenture, the beneficial interest issued will be subject to the restrictions on transfer 
enumerated in the Private Placement Legend printed on the relevant Restricted Global Security 
and in the Indenture and the Securities Act. 

This certificate and the statements contained herein are made for your benefit and the benefit 
of the Company. 

[Insert Name of Transferor] 

By:  

 Name:  

 Title:  

Dated:   
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FORM OF CERTIFICATE FROM 
ACQUIRING INSTITUTIONAL ACCREDITED INVESTOR 

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141 
 
U. S. Bank National Association, as trustee 
[•] 
[•] 
[•] 
Attention:  [•] 
 
Re: 15.0% Senior Secured Second Lien PIK Toggle Notes due 2023 

Reference is hereby made to the Indenture, dated as of [•], 2013 (the “Indenture”), between 
Patriot Coal Corporation, as issuer (the “Company”), the Guarantors party thereto and U.S. Bank 
National Association, as Trustee.  Capitalized terms used but not defined herein shall have the 
meanings given to them in the Indenture. 

In connection with my proposed purchase of $                      aggregate principal amount of: 

(a)  a beneficial interest in a Global Security, or 

(b)  a Definitive Security, 

we confirm that: 

1. We understand that any subsequent transfer of the Securities or any interest therein is 
subject to certain restrictions and conditions set forth in the Indenture and we agree to be bound 
by, and not to resell, pledge or otherwise transfer the Securities or any interest therein except in 
compliance with, such restrictions and conditions and the Securities Act of 1933, as amended 
(the “Securities Act”). 

2. We understand that the offer and sale of the Securities have not been registered under the 
Securities Act, and that the Securities and any interest therein may not be offered or sold except 
as permitted in the following sentence.  We agree, on our own behalf and on behalf of any 
accounts for which we are acting as hereinafter stated, that if we should sell the Securities or any 
interest therein, we will do so only (A) to the Company or any subsidiary thereof, (B) in 
accordance with Rule 144A under the Securities Act to a “qualified institutional buyer” (as 
defined therein), (C) to an institutional “accredited investor” (as defined below) that, prior to 
such transfer, furnishes (or has furnished on its behalf by a U.S. broker-dealer) to you and to the 
Company a signed letter substantially in the form of this letter and, if such transfer is in respect 
of a principal amount of Securities, at the time of transfer of less than $250,000, an Opinion of 
Counsel in form reasonably acceptable to the Company to the effect that such transfer is in 
compliance with the Securities Act, (D) outside the United States in accordance with Rule 904 of 
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Regulation S under the Securities Act, (E) pursuant to the provisions of Rule 144 under the 
Securities Act or (F) pursuant to an effective registration statement under the Securities Act, and 
we further agree to provide to any person purchasing the Definitive Security or beneficial interest 
in a Global Security from us in a transaction meeting the requirements of clauses (A) through (E) 
of this paragraph a notice advising such purchaser that resales thereof are restricted as stated 
herein. 

3. We understand that, on any proposed resale of the Securities or beneficial interest therein, 
we will be required to furnish to you and the Company such certifications, legal opinions and 
other information as you and the Company may reasonably require to confirm that the proposed 
sale complies with the foregoing restrictions.  We further understand that the Securities 
purchased by us will bear a legend to the foregoing effect. 

4. We are an institutional “accredited investor” (as defined in Rule 501(a)(1), (2), (3) or (7) 
of Regulation D under the Securities Act) and have such knowledge and experience in financial 
and business matters as to be capable of evaluating the merits and risks of our investment in the 
Securities, and we and any accounts for which we are acting are each able to bear the economic 
risk of our or its investment. 

5. We are acquiring the Securities or benefit interest therein purchased by us for our own 
account or for one or more accounts (each of which is an institutional “accredited investor”) as to 
each of which we exercise sole investment discretion.. 

You and the Company are entitled to rely upon this letter and are irrevocably authorized to 
produce this letter or a copy hereof to any interested party in any administrative or legal 
proceedings or official inquiry with respect to the matters covered hereby. 

 

[Insert Name of Transferor] 

By:  

 Name:  

 Title:  

Dated:   
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FORM OF NOTATION OF GUARANTEE 

For value received, each Guarantor (which term includes any successor Person under the 
Indenture) has, jointly and severally, unconditionally guaranteed, to the extent set forth in the 
Indenture and subject to the provisions in the Indenture, dated as of [•], 2013 (the “Indenture”), 
among Patriot Coal Corporation, as issuer (the “Company”), the Guarantors party thereto and 
U.S. Bank National Association, as trustee (the “Trustee”), (a) the due and punctual payment of 
the principal of, premium, if any, and interest on the Securities (as defined in the Indenture), 
whether at maturity, by acceleration, redemption or otherwise, the due and punctual payment of 
interest on overdue principal and premium, and, to the extent permitted by law, interest, and the 
due and punctual performance of all other obligations of the Company to the Holders or the 
Trustee all in accordance with the terms of the Indenture and (b) in case of any extension of time 
of payment or renewal of any Securities or any of such other obligations, that the same will be 
promptly paid in full when due or performed in accordance with the terms of the extension or 
renewal, whether at Stated Maturity, by acceleration or otherwise.  The obligations of the 
Guarantors to the Holders of Securities and to the Trustee pursuant to the Guarantee and the 
Indenture are expressly set forth in Article X of the Indenture and reference is hereby made to the 
Indenture for the precise terms of the Guarantee. 

Each Guarantor agrees that this is a guarantee of payment and not a guarantee of collection.  
The obligations of each Guarantor under its Guarantee shall be limited to the extent necessary to 
insure that it does not constitute a fraudulent conveyance under applicable law. 

No past, present or future director, officer, employee, incorporator or stockholder of the 
Company or any Guarantor, as such, shall have any liability for any obligations of the Company 
or the Guarantors under the Securities, the Guarantees and the Indenture, or for any claim based 
on, in respect of, or by reason of, such obligations or their creation.  Each Holder by accepting a 
Security waives and releases all such liability.  The waiver and release are part of the 
consideration for issuance of the Securities. 

Capitalized terms used herein have the same meanings given in the Indenture unless 
otherwise indicated. 

 

[Insert Name of Guarantor] 

By:  

 Name:  

 Title:  

Dated:   
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EXHIBIT F  

FORM OF SUPPLEMENTAL INDENTURE  

SUPPLEMENTAL INDENTURE (this “SUPPLEMENTAL INDENTURE”), dated as 
of                        , among [GUARANTOR] (the “NEW GUARANTOR”), a subsidiary of Patriot 
Coal Corporation (or its successor), a Delaware corporation (the “COMPANY”), the Company, 
and U.S. Bank National Association, as trustee under the Indenture referred to below (together 
with its successors and assigns, in such capacity, the “TRUSTEE”). 

WITNESSETH:  

WHEREAS, the Company has heretofore executed and delivered to the Trustee an 
Indenture (as such may be amended from time to time, the “INDENTURE”), dated as of 
[_________], 2013, providing for the issuance of 15.0% Senior Secured Second Lien PIK Toggle 
Notes due 2023 (the “SECURITIES”);  

WHEREAS, Section 4.09 and Section 10.08 of the Indenture provide that the Company is 
required to cause the New Guarantor to execute and deliver to the Trustee a supplemental 
indenture pursuant to which the New Guarantor shall jointly and severally and unconditionally 
and irrevocably guarantee all of the Company’s Securities Obligations pursuant to a Guarantee 
contained in the Indenture on the terms and conditions set forth herein; and  

WHEREAS, pursuant to Section 9.01 of the Indenture, the Trustee, the Company and 
Existing Guarantors are authorized to execute and deliver this Supplemental Indenture;  

NOW THEREFORE, in consideration of the foregoing and for other good and valuable 
consideration, the receipt of which is hereby acknowledged, the New Guarantor, the Company, 
the Existing Guarantors and the Trustee mutually covenant and agree for the equal and ratable 
benefit of the holders of the Securities as follows:  

1. Definitions. (a) Capitalized terms used herein without definition shall have the 
meanings assigned to them in the Indenture.  

(b) For all purposes of this Supplemental Indenture, except as otherwise herein 
expressly provided or unless the context otherwise requires: (i) the terms and expressions used 
herein shall have the same meanings as corresponding terms and expressions used in the 
Indenture; and (ii) the words “HEREIN,” “HEREOF” and “HEREBY” and other words of 
similar import used in this Supplemental Indenture refer to this Supplemental Indenture as a 
whole and not to any particular section hereof.  

2. Agreement to Guarantee. The New Guarantor hereby agrees, jointly and severally 
and unconditionally and irrevocably, with all other Guarantors, to guarantee the Company’s 
Securities Obligations on the terms and subject to the conditions set forth in Article X of the 
Indenture and to be bound by all other applicable provisions of the Indenture. From and after the 
date hereof, the New Guarantor shall be a Guarantor for all purposes under the Indenture and the 
Securities.  
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3. Ratification of Indenture; Supplemental Indentures Part of Indentures. Except as 
expressly amended hereby, the Indenture is in all respects ratified and confirmed and all the 
terms, conditions and provisions thereof shall remain in full force and effect. This Supplemental 
Indenture shall form a part of the Indenture for all purposes, and every Holder of Securities 
heretofore or hereafter authenticated and delivered shall be bound hereby.  

4. Governing Law. THIS SUPPLEMENTAL INDENTURE SHALL BE 
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE 
STATE OF NEW YORK BUT WITHOUT GIVING EFFECT TO APPLICABLE PRINCIPLES 
OF CONFLICTS OF LAW TO THE EXTENT THAT THE APPLICATION OF THE LAWS OF 
ANOTHER JURISDICTION WOULD BE REQUIRED THEREBY.  

5. Trustee Makes No Representation. The Trustee makes no representation as to the 
validity or sufficiency of this Supplemental Indenture.  

6. Counterparts. The parties may sign any number of copies of this Supplemental 
Indenture. Each signed copy shall be an original, but all of them together represent the same 
agreement.  

7. Effect of Headings. The Section headings herein are for convenience only and 
shall not affect the construction thereof.   
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IN WITNESS WHEREOF, the parties hereto have caused this Supplemental Indenture to 
be duly executed as of the date first above written.  

GUARANTORS: 

[NEW GUARANTOR] 

By: _________________________________ 
Name: ______________________________ 
Title: _______________________________ 

COMPANY: 

PATRIOT COAL CORPORATION 

By: _________________________________ 
Name: ______________________________ 
Title: _______________________________ 

TRUSTEE: 

U.S. BANK NATIONAL ASSOCIATION, as 
Trustee 

By: _________________________________ 
Name: ______________________________ 
Title: _______________________________ 
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PATRIOT COAL CORPORATION 

WARRANT AGREEMENT 

Dated as of [•], 2013 

Warrants to Purchase Class A Common Stock, par value $0.00001 per share 
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WARRANT AGREEMENT 

THIS WARRANT AGREEMENT (this “Agreement”), dated as of [•], 2013, is entered 
into between PATRIOT COAL CORPORATION, a Delaware corporation (the “Company”), and 
[•] (the “Warrant Agent”). Capitalized terms not otherwise defined herein have the meanings set 
forth in Article 1. 

W I T N E S S E T H : 

WHEREAS, on July 9, 2012, the Company and certain of the Company’s direct and 
indirect subsidiaries each filed a voluntary petition under chapter 11 of title 11 of the United 
States Code §§ 101-1330 (as amended, the “Bankruptcy Code”) and, on September 23, 2013 
certain of the Company’s other subsidiaries each filed a voluntary chapter petition under the 
Bankruptcy Code and continued in the possession of their assets and in the management of their 
businesses pursuant to sections 1107 and 1108 of the Bankruptcy Code; 

WHEREAS, the Third Amended Joint Plan of Reorganization (as amended or 
supplemented from time to time, the “Plan”) approved by the United States Bankruptcy Court for 
the Eastern District of Missouri (the “Bankruptcy Court”), provides that, upon consummation of 
the Plan, the Company shall issue to participants in the Company’s Warrants Rights Offering 
(collectively, the “Rights Offering Participants”) and to the “Backstop Parties” in accordance 
with the terms of the Backstop Rights Purchase Agreement, Warrants of the Company (the 
“Warrants”) entitling the registered holders thereof to purchase shares of the Class A Common 
Stock (the “Initial Holders”) 

WHEREAS, the Bankruptcy Court confirmed the Plan and the Effective Date under the 
Plan occurred on the date first written above; 

WHEREAS, the Company desires the Warrant Agent to act on behalf of the Company in 
connection with the issuance, transfer, exchange, exercise and replacement of the Warrants and 
the Warrant Certificates, and in this Agreement wishes to set forth, among other things, the form 
and provisions of the Warrants and the Warrant Certificates and the terms and conditions on 
which they may be issued, transferred, exchanged, exercised and replaced; and 

WHEREAS, all acts and things have been done and performed which are necessary to 
make the Warrants, when executed on behalf of the Company and countersigned by or on behalf 
of the Warrant Agent, as provided herein, the valid, binding and legal obligations of the 
Company, and to authorize the execution and delivery of this Agreement. 

NOW, THEREFORE, in consideration of the promises and of the mutual agreements 
herein contained, the parties hereto agree as follows: 
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ARTICLE 1 
DEFINITIONS 

Section 1.1 Definitions. As used herein: 

“Additional Common Stock” has the meaning assigned to such term in Section 6.6. 

“Adjusted Exercise Price” has the meaning assigned to such term in Section 6.6. 

“Agreement” has the meaning assigned to such term in the preamble of this Agreement. 

“Backstop Party” has the meaning assigned to such term in the Backstop Rights Purchase 
Agreement. 

“Backstop Rights Purchase Agreement” has the meaning assigned to such term in the 
Plan. 

“Bankruptcy Code” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Below Market Issuance” has the meaning assigned to such term in Section 6.6. 

“Bankruptcy Court” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Beneficial Holder” shall mean any person or entity that holds beneficial interests in a 
Warrant Certificate. 

“Board of Directors” means the board of directors of the Company or any committee 
thereof duly authorized to act on behalf of such board. 

“Book-Entry Warrants” has the meaning assigned to such term in Section 2.1. 

“Business Day” means any day other than a Saturday, Sunday or any other day on which 
the New York Stock Exchange is authorized or obligated by law or executive order to close. 

“Cash Dividend” has the meaning assigned to such term in Section 6.3(b). 

“Cashless Exercise” has the meaning ascribed to such term in Section 3.2(d). 

“Class A Common Stock” means the Company’s Class A common stock, par value 
$0.00001 per share. 

“Common Stock Equivalents” has the meaning assigned to such term in Section 6.6. 

“Company” has the meaning assigned to such term in the preamble of this Agreement. 

“Current Market Price” has the meaning assigned to such term in Section 6.3(c). 
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“Daily Closing Price” for any day shall mean the last reported closing price of the 
applicable security on such day on the applicable quotation system (it being understood that if 
only one sale occurred on such day, then the Daily Closing Price for such day shall be the price 
at which such sale occurred). 

“Depositary” has the meaning assigned to such term in Section 2.2(b). 

“Effective Date” has the meaning assigned to such term in the recitals of this Agreement. 

“Ex-Dividend Date” means the first date on which shares of Class A Common Stock 
trade on the applicable exchange or in the applicable market, regular way, without the right to 
receive the issuance, dividend or distribution in question. 

“Exercise Amount” has the meaning assigned to such term in Section 3.2(c). 

“Exercise Date” means any date on which a Warrant is exercised in accordance with the 
terms of the Warrant. 

“Exercise Form” has the meaning assigned to such term in Section 3.2(b). 

“Exercise Period” means the period commencing on the Effective Date, and expiring at 
5:00 p.m., New York City time, on the tenth (10th) anniversary of the Effective Date (such time 
on such tenth anniversary being referred to as the “Expiration Date”). 

“Exercise Price” means a price per share of Class A Common Stock of $0.01, as adjusted 
pursuant to Article 6. 

“Generally Occurred” shall mean a minimum of 7,500 shares of Class A Common Stock 
are traded and such sales are reported on the applicable over-the-counter market. 

“Holder” has the meaning assigned to such term in Section 3.2(a). 

“Initial Holders” has the meaning assigned to such term in the recitals of this Agreement. 

“Non-Adjusted Cash Dividend” means any Cash Dividend for which a reduction in the 
Exercise Price has not been previously made pursuant to Section 6.3(b). 

“Non-Cash Dividend” has the meaning assigned to such term in Section 6.3(a). 

“Per Share Dividend Amount” means, with respect to any Cash Dividend, the amount of 
cash to be paid in such dividend per share of Class A Common Stock. 

“Person” means an individual, a corporation, a limited liability company, a company, a 
voluntary association, a general partnership, a limited partnership, a joint venture, an association, 
a joint-stock company, a trust, an unincorporated organization or a government or any agency, 
instrumentality or political subdivision thereof. 

“Plan” has the meaning assigned to such term in the recitals of this Agreement. 
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“Quoted Price” of the Class A Common Stock (or other Warrant Share security, as 
applicable) on any date means (i) if the Class A Common Stock (or other Warrant Share security, 
as applicable) is then listed and actively traded on a national securities exchange, the last 
reported closing price of such security on such date (or if such date is not a trading day, on the 
immediately preceding trading day) on the principal national securities exchange on which such 
security is listed or traded, or (ii) if the Class A Common Stock (or other Warrant Share security, 
as applicable) is not then listed on a national securities exchange, the average of the Daily 
Closing Prices of such security on the principal over-the-counter quotation system on which such 
security trades (if such security trades on more than one such system, then such principal system 
shall be as reasonably identified by the Company based on relative volumes traded on all such 
systems), measured over the immediately preceding ten (10) Business Days (which need not be 
consecutive) in which trading in such security Generally Occurred (or, if no such trading shall 
have Generally Occurred in at least ten (10) of the last thirty (30) Business Days prior to the date 
in question, then the Quoted Price shall be the price reflected in the most recent third party 
valuation provided to the Company by an investment or valuation firm retained by the Company 
for purposes of valuing stock awards, which valuation shall be available upon written request 
upon written proof of ownership in a Warrant, provided that the Company may request that the 
Holder requesting such valuation execute a confidentiality agreement with respect to such 
valuation (if such valuation has not already been made public) satisfactory to the Company, and 
provided further that if such valuation is more than six months old or no such valuation has been 
provided, the Board of Directors shall determine the Quoted Price in good faith based on the 
basis of such factors as it reasonably determines to be appropriate). 

“Reorganization Event” has the meaning assigned to such term in Section 6.5. 

“Registered Holder” has the meaning assigned to such term in Section 2.3(d). 

“Rights Offering Participant” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Rights Offerings Procedures” has the meaning assigned to such term in the Plan. 

“Securities Act” means the Securities Act of 1933, as amended, including any rules or 
regulations promulgated thereunder. 

“Successor Person” means the successor to the Company or the Person acquiring the 
Company in connection with a Reorganization Event where the Company is not the surviving 
Person. 

“Transfer Agent” means [   ], in its capacity as transfer agent for the Company. 

“Warrants” has the meaning assigned to such term in the recitals of this Agreement. 

“Warrant Agent” means [   ], in its capacity as the initial Warrant Agent hereunder, but 
only for so long as it serves in such capacity, and any successor Warrant Agent appointed 
pursuant to this Agreement. 

“Warrant Agent Office” has the meaning assigned to such term in Section 3.1. 
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“Warrant Certificates” has the meaning assigned to such term in Section 2.2(a). 

“Warrant Register” has the meaning assigned to such term in Section 2.3(c). 

“Warrants Rights Offering” has the meaning assigned to such term in the Plan. 

“Warrant Shares” shall mean the shares of Common Stock issued or issuable upon 
exercise of a Warrant, including any other securities (including any securities of any Successor 
Person) purchasable upon exercise of the Warrants as provided in Article 6.  A Warrant Share 
shall initially be equal to one share of Class A Common Stock, as subsequently adjusted pursuant 
to the terms of the Warrant and this Agreement.  For purposes of this Agreement, a Warrant 
Share shall be deemed to be “outstanding” from and after the Exercise Date thereof until the 
redemption, repurchase or cancellation of such Warrant Share by the Company.   

“Warrant Statements” has the meaning assigned to such term in Section 2.1. 

ARTICLE 2 
ISSUANCE OF WARRANTS; WARRANT CERTIFICATES; BOOK-ENTRY 

WARRANTS 

Section 2.1 Issuance of the Warrants.  On the terms and subject to the conditions of 
this Agreement and in accordance with the terms of the Plan, as of the Effective Date, (i) 
Warrants to purchase an aggregate of 10,000,000 Warrant Shares will be issued by the Company 
to the Rights Offering Participants, allocated amongst the Rights Offering Participants based on 
such Rights Offering Participant’s final allocation of Warrants determined pursuant to the Rights 
Offering Procedures, rounded up or down to the nearest whole number of underlying Warrant 
Shares such that no Rights Offering Participant shall receive a Warrant that includes a fraction of 
a Warrant Share, and (ii) Warrants to purchase an aggregate of 500,000 Warrant Shares will be 
issued by the Company to the Backstop Parties in accordance with the Backstop Rights Purchase 
Agreement, such that the Company shall issue to the Initial Holders Warrants entitling the 
Holders to collectively purchase, in the aggregate, up to 10,500,000 Warrant Shares, as such 
amounts may be adjusted from time to time pursuant to this Agreement.  On such date, the 
Company will deliver, or cause to be delivered to the Depositary, one or more Warrant 
Certificates evidencing a portion of the Warrants.  The remainder of the Warrants shall be issued 
by book-entry registration on the books of the Warrant Agent (“Book-Entry Warrants”) and shall 
be evidenced by statements issued by the Warrant Agent from time to time to the Registered 
Holders of Book-Entry Warrants reflecting such book-entry position (the “Warrant Statements”).  
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Section 2.2 Form of Warrant; Execution of Warrant Certificates and Warrant 
Statements. 

(a) Subject to Section 5.1 and Section 5.2 of this Agreement, the Warrants 
shall be issued (i) via book-entry registration on the books and records of the Warrant Agent and 
evidenced by the Warrant Statements, in substantially the form set forth in Exhibit A-1 hereto, 
and/or (ii) by one or more certificates (the “Warrant Certificates”), with the forms of election to 
exercise and of assignment printed on the reverse thereof, in substantially the form set forth in 
Exhibit A-2, respectively, hereto. The Warrant Statements and the Warrant Certificates shall be 
dated and may have such letters, numbers or other marks of identification or designation and 
such legends or endorsements printed, lithographed or engraved thereon as the officers of the 
Company executing the same may approve (execution thereof to be conclusive evidence of such 
approval) and as are not inconsistent with the provisions of this Agreement, or as may be 
required to comply with any applicable law, including applicable rules and regulations made 
pursuant to any such law. The Warrant Certificates and the Warrant Statements shall be signed 
on behalf of the Company by the chairman of the Board of Directors, the chief financial officer, 
the president, any vice president, any assistant vice president, the treasurer or any assistant 
treasurer of the Company, and each Warrant Certificate and Warrant Statement may but need not 
be attested by the Company’s secretary or one of its assistant secretaries. Such signatures may be 
manual or facsimile signatures of such authorized officers and may be imprinted or otherwise 
reproduced on the Warrant Certificates and Warrant Statements. 

(b) The Warrant Certificates shall be deposited with the Warrant Agent and 
registered in the name of Cede & Co., as the nominee of The Depositary Trust Company (the 
“Depositary”). Each Warrant Certificate shall represent such number of the outstanding Warrants 
as specified therein, and each shall provide that it shall represent the aggregate amount of 
outstanding Warrants from time to time endorsed thereon and that the aggregate amount of 
outstanding Warrants represented thereby may from time to time be reduced or increased, as 
appropriate, in accordance with the terms of this Agreement. 

(c) No Warrant Certificate shall be valid for any purpose, and no Warrant 
evidenced thereby shall be exercisable, until such Warrant Certificate has been countersigned by 
the Warrant Agent. Such signature by the Warrant Agent upon any Warrant Certificate executed 
by the Company shall be conclusive evidence, and the only evidence, that the Warrant Certificate 
so countersigned has been duly issued hereunder, and such signatures may be manual or 
facsimile signatures of an authorized representative of the Warrant Agent and may be imprinted 
or otherwise reproduced on the Warrant Certificates. 

(d) In case any officer of the Company who shall have signed any of the 
Warrant Certificates or Warrant Statements (either manually or by facsimile signature) shall 
cease to hold such officer position before the Warrant Certificates so signed shall have been 
countersigned and delivered by the Warrant Agent as provided herein, or before the Warrant 
Statements so signed shall have been delivered to the Registered Holders thereof, as the case 
may be, such Warrant Certificates or Warrant Statements may be countersigned (either manually 
or by facsimile signature, in the case of the Warrant Certificates) and delivered by the Warrant 
Agent notwithstanding that the person who signed such Warrant Certificates or Warrant 
Statements has ceased to hold such officer position with the Company, and any Warrant 
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Certificate or Warrant Statement may be signed on behalf of the Company by such persons as, at 
the actual date of the execution of such Warrant Certificate or Warrant Statement, hold such 
officer positions with the Company, although at the date of the execution of this Agreement any 
such person did not hold such officer position. 

Section 2.3 Issuance of Warrant Certificates and Book-Entry Warrants. 

(a) Warrant Certificates evidencing Warrants shall be executed by the 
Company in the manner set forth in Section 2.2 and delivered to the Warrant Agent. Warrant 
Certificates evidencing the Warrants to be issued to the Initial Holders under the Plan (other than 
Warrants to be registered as Book-Entry Warrants) shall be so executed by the Company and 
delivered to the Warrant Agent upon or promptly following the execution of this Agreement. 
Upon written order of the Company, the Warrant Agent shall (i) register in the Warrant Register 
the Book-Entry Warrants and (ii) upon receipt of Warrant Certificates duly executed on behalf of 
the Company, countersign (either manually or by facsimile signature) each such Warrant 
Certificate. Such written order of the Company shall specifically state the number of Warrants 
that are to be issued as Book-Entry Warrants and the number of Warrants that are to be issued as 
Warrant Certificates. A Warrant Certificate shall be, and shall remain, subject to the provisions 
of this Agreement until such time as all of the Warrants evidenced thereby shall have been duly 
exercised or shall have expired or been canceled in accordance with the terms hereof. 

(b) Subsequent to the original issuance of Warrant Certificates to the Initial 
Holders, the Warrant Agent shall countersign a Warrant Certificate only if the Warrant 
Certificate is issued in exchange or substitution for one or more previously countersigned 
Warrant Certificates or in connection with their transfer as hereinafter provided. 

(c) The Warrant Agent shall keep, at an office designated for such purpose, 
books (the “Warrant Register”) in which, subject to such reasonable regulations as it may 
prescribe, it shall register the Book-Entry Warrants as well as any Warrant Certificates and 
exchanges and transfers of outstanding Warrants in accordance with the procedures set forth in 
Section 5.1 and Section 5.2 of this Agreement, all in form satisfactory to the Company and the 
Warrant Agent. No service charge shall be made for any exchange or registration of transfer of 
the Warrants, but the Company may require payment of a sum sufficient to cover any stamp or 
other tax or other governmental charge that may be imposed on the Registered Holder in 
connection with any such exchange or registration of transfer. The Warrant Agent shall have no 
obligation to effect an exchange or register a transfer unless and until any payments required by 
the immediately preceding sentence have been made. 

(d) Prior to due presentment for registration of transfer or exchange of any 
Warrant in accordance with the procedures set forth in this Agreement, subject to applicable law, 
the Company and the Warrant Agent may deem and treat the person in whose name any Warrant 
is registered upon the Warrant Register (the “Registered Holder” of such Warrant) as the 
absolute owner of such Warrant (notwithstanding any notation of ownership or other writing on a 
Warrant Certificate made by anyone other than the Company or the Warrant Agent), for the 
purpose of any exercise thereof, any distribution to the holder thereof and for all other purposes, 
and neither the Warrant Agent nor the Company shall be affected by notice to the contrary. 
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(e) The Company shall provide a customary opinion of counsel on or prior to 
the Effective Date that states that, subject to customary qualifications and assumptions: 

(1) the offer and sale of the Warrants and the Class A Common 
Stock issued to the Rights Offering Participants and the Backstop Parties, 
as applicable, are registered under the Securities Act of 1933, as amended, 
or are exempt from such registration; and 

(2) the Class A Common Stock issuable upon exercise of a 
Warrant will be upon issuance, validly issued, fully paid and non-
assessable. 

ARTICLE 3 
EXERCISE OF WARRANTS 

Section 3.1 Duration of Warrants. Subject to the provisions of this Agreement, 
Warrants may be exercised on any Business Day during the Exercise Period, at the offices of the 
Warrant Agent at [•], or such other place as the Company or Warrant Agent may notify the 
Holders from time to time, (the “Warrant Agent Office”). Each Warrant not exercised at or 
before the Expiration Date shall thereupon become void, and at such time all rights, under this 
Agreement and the applicable Warrant Certificate, of the Holder of any such Warrant shall 
automatically cease, with respect to any such Warrant. 

Section 3.2 Exercise of Warrants. 

(a) Each Warrant shall entitle (i) in the case of the Book-Entry Warrants, the 
Registered Holder thereof and (ii) in the case of Warrants held through the book-entry facilities 
of the Depositary or by or through persons that are direct participants in the Depositary, the 
Beneficial Holder thereof (the Registered Holders and the Beneficial Holders referenced in 
clauses (i) and (ii) above, collectively, the “Holders”), subject to the provisions of such Warrant 
and of this Agreement, to purchase from the Company the number of Warrant Shares specified in 
such Warrant, at the Exercise Price. 

(b) Subject to the provisions of the Warrants and this Agreement, the Holder 
of a Warrant may exercise such Holder’s right to purchase the Warrant Shares, in whole or in 
part, at any time or from time to time (i) in the case of persons who hold Book-Entry Warrants, 
by providing an exercise form for the election to exercise such Warrant (each, an “Exercise 
Form”) substantially in the form of Exhibit B hereto, and (ii) in the case of Warrants held 
through the book-entry facilities of the Depositary or by or through persons that are direct 
participants in the Depositary, by providing an Exercise Form (as provided by such Holder’s 
broker) to its broker, in each case properly completed and executed by the Registered Holder or 
the Beneficial Holder thereof, as the case may be, together with payment to the Warrant Agent 
(for the account of the Company), in the case of an exercise for cash pursuant to Section 3.2(c), 
of the Exercise Amount in accordance with Section 3.2(c). 

(c) The payment of the Exercise Price shall be made, at the option of the 
Holder, (i) in United States dollars by certified or official bank check payable to the Company, or 
by wire transfer to an account specified in writing by the Company or the Warrant Agent to such 
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Holder, in either case in immediately available funds in an amount equal to the aggregate 
Exercise Price for such Warrant Shares as specified in the Exercise Form (the “Exercise 
Amount”) or (ii) by Cashless Exercise in accordance with Section 3.2(d)).  The Exercise Amount 
shall be rounded up to the nearest one cent. 

(d) In lieu of paying the Exercise Amount by certified or official bank check 
or by wire transfer, any Holder may elect to exercise Warrants by authorizing the Company to 
withhold from issuance a number of Warrant Shares issuable pursuant to the Warrant Certificate 
evidencing the Warrants being exercised which, when multiplied by the Quoted Price for the 
trading day immediately prior to the exercise date is equal to the aggregate Exercise Price of all 
Warrants being exercised, and such withheld Warrant Shares shall thereupon no longer be 
issuable under the Warrant. Such exercise (a “Cashless Exercise”) shall be honored by the 
Company and the Warrant Agent without payment by the Holder of any Exercise Amount or any 
cash or other consideration; provided, however, that the Holder shall pay such amounts as may 
be required pursuant to Section 5.2(c), or such taxes as may be payable upon issuance of Warrant 
Shares to a Person other than the Holder. The formula for determining the Warrant Shares to be 
issued in a Cashless Exercise is as follows: 

X= ((A-B) x C) 
 A 

where: 

X = the number of Warrant Shares issuable upon exercise of the Warrant 
pursuant to this subsection (d). 

A = the Quoted Price. 

B = the Exercise Price. 

C = the number of Warrant Shares as to which a Warrant is then being 
exercised including the withheld Warrant Shares. 

If, with respect to any purported or attempted Cashless Exercise of Warrants, the foregoing 
calculation results in a negative number or zero, then no Warrant Shares shall be issuable via 
such purported or attempted Cashless Exercise and such Warrants shall be deemed to have not 
been exercised. 

(e) The date on which payment in full of the Exercise Amount is received by 
the Warrant Agent (or deemed to be received in the case of a Cashless Exercise) shall, subject to 
receipt of the Exercise Form, be deemed to be the date on which the Warrant is exercised. The 
Warrant Agent shall promptly deposit all funds received by it in payment for the exercise of 
Warrants in an account of the Company maintained with it (or in such other account as may be 
designated by the Company) and shall advise the Company, by telephone or by facsimile 
transmission or other form of electronic communication available to both parties, at the end of 
each day on which a payment for the exercise of Warrants is received of the amount so deposited 
to its account. The Warrant Agent shall promptly confirm such advice to the Company in 
writing. 
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(f) Subject to Article 6, upon surrender of the Exercise Form and payment of 
the Exercise Amount (or the deemed payment of the Exercise Amount in connection with a 
Cashless Exercise) in connection with the exercise of Warrants by any Holder: 

(i) the Warrant Agent shall requisition from the Transfer Agent for 
issuance and delivery to or upon the written order of the applicable Holder and in such name or 
names as the Holder may designate (provided, that the Holder shall pay any and all taxes payable 
as a result of such designation), a certificate or certificates for the Class A Shares issuable upon 
the exercise of the Warrants evidenced by the underlying Warrant Certificate or Book-Entry 
Warrant, as the case may be, less any Warrant Shares withheld in connection with a Cashless 
Exercise, if applicable; and 

(ii) the Company shall, as promptly as practicable and at its expense, 
and in any event within five (5) Business Days thereafter, cause to be issued to the Holder the 
aggregate number of whole Warrant Shares (rounded down to the nearest whole share, and 
deducting any Warrant Shares withheld pursuant to Section 3.2(d)) issuable upon such exercise 
and deliver to the Holder written confirmation that such Warrant Shares have been duly issued 
and recorded on the books of the Company as hereinafter provided. 

The Warrant Shares so issued shall be registered in the name of the Holder or such other name as 
shall be designated in the order delivered by the Holder. The certificate or certificates for such 
Warrant Shares shall be deemed to have been issued and any person so designated to be named 
therein shall be deemed to have become the holder of record of such Warrant Shares as of the 
date of surrender of the applicable Exercise Form at the Warrant Agent Office duly executed by 
the Holder thereof and upon payment of the Exercise Amount or the deemed payment of the 
Exercise Amount in connection with a Cashless Exercise. 

(g) In the event that any Holder makes a partial exercise of the Warrants 
evidenced by any Warrant Certificate, the Warrant Agent shall issue and deliver a new Warrant 
Certificate to the applicable Holder evidencing a number of Warrants equal to the number of 
Warrants represented by the Warrant Certificate immediately prior to such partial exercise minus 
the number of Warrants exercised in such partial exercise. The Warrant Agent is hereby 
authorized and directed to countersign such new Certificate. 

(h) Any exercise of a Warrant pursuant to the terms of this Agreement shall 
be irrevocable and shall constitute a binding agreement between the Holder and the Company, 
enforceable in accordance with its terms. 

(i) The Warrant Agent shall: 

(i) examine the Exercise Forms and all other documents delivered to it 
by or on behalf of Holders as contemplated hereunder to ascertain whether or not, on their face, 
such Exercise Forms and any such other documents have been executed and completed in 
accordance with their terms and the terms hereof; 

(ii) where an Exercise Form or any other document appears on its face 
to have been improperly completed or executed or some other irregularity in connection with the 
exercise of the Warrants exists, the Warrant Agent shall endeavor to inform the appropriate 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 202 of 293



 
 

11 
  

parties (including the person submitting such instrument) of the need for fulfillment of all 
requirements, specifying those requirements which appear to be unfulfilled; 

(iii) inform the Company of and cooperate with and assist the Company 
in resolving any reconciliation problems between Exercise Forms received and delivery of 
Warrants to the Warrant Agent’s account; 

(iv) advise the Company no later than three (3) Business Days after 
receipt of any Exercise Form, of (a) the receipt of such Exercise Form and the number of 
Warrants evidenced thereby that have been exercised in accordance with the terms and 
conditions of this Agreement, (b) the instructions with respect to delivery of the Warrant Shares 
deliverable upon such exercise, subject to timely receipt from the Depositary of the necessary 
information, and (c) such other information as the Company shall reasonably require; and 

(j) subject to Warrant Shares being made available to the Warrant Agent by 
or on behalf of the Company for delivery to the Depositary, liaise with the Depositary and 
endeavor to effect such delivery to the relevant accounts at the Depositary in accordance with its 
customary requirements. 

(k) All questions as to the validity, form and sufficiency (including time of 
receipt) of any exercised Warrant, Exercise Form or the Warrant Certificate evidencing any 
exercised Warrant will be determined by the Company in its reasonable discretion, which 
determination shall be final and binding absent any manifest error. The Company reserves the 
right to reject any and all Exercise Forms not in proper form or for which any corresponding 
agreement by the Company to exchange would, in the opinion of the Company, be unlawful. 
Such determination by the Company shall be final and binding on the Holders, absent manifest 
error. Moreover, the Company reserves the absolute right to waive any of the conditions to the 
exercise of Warrants or defects in the exercise thereof with regard to any particular exercise of 
Warrants. Neither the Company nor the Warrant Agent shall be under any duty to give notice to 
the Holders of the Warrants of any irregularities in any exercise of Warrants, nor shall it incur 
any liability for the failure to give such notice. 

(l) The Company acknowledges that the bank accounts maintained by 
[                      ] in connection with the services provided under this Agreement will be in its 
name and that [                     ] may receive investment earnings therefrom. Neither the Company 
nor the Holders will be entitled to receive interest on any deposits of the Exercise Price. 

Section 3.3 Reservation of Warrant Shares. 

(a) For the purpose of enabling it to satisfy any obligation to issue Warrant 
Shares upon exercise of Warrants, the Company will at all times through the Expiration Date, 
reserve and keep available out of its aggregate authorized but unissued or treasury shares of 
Class A Common Stock, a number of shares equal to the number of Warrant Shares deliverable 
upon the exercise of all outstanding Warrants.  The Company covenants that it will instruct the 
Transfer Agent to reserve such number of authorized and unissued or treasury shares of Class A 
Common Stock as shall be required for such purpose. The Company will keep a copy of this 
Agreement on file with the Transfer Agent. The Warrant Agent is hereby irrevocably authorized 
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to requisition from time to time from the Transfer Agent stock certificates evidencing Warrant 
Shares issuable upon exercise of outstanding Warrants, and the Company will supply the 
Transfer Agent with duly executed stock certificates for such purpose. 

(b) The Company covenants that all Warrant Shares issued upon exercise of 
the Warrants will, upon issuance in accordance with the terms of this Agreement, be fully paid 
and nonassessable and free from all taxes, liens, charges and security interests created by or 
imposed upon the Company with respect to the issuance thereof. If at any time prior to the 
Expiration Date, the number and kind of authorized but unissued shares of the Company’s 
capital stock shall not be sufficient to permit exercise in full of the Warrants, the Company will 
use its commercially reasonable efforts to promptly take such corporate action as may, in the 
opinion of its counsel, be necessary to increase its authorized but unissued shares to such number 
of shares as shall be sufficient for such purposes. The Company agrees that its issuance of 
Warrants shall constitute full authority to its officers who are charged with the issuance of 
Warrant Shares to issue Warrant Shares upon the exercise of Warrants. Without limiting the 
generality of the foregoing, the Company will not increase the stated or par value per share, if 
any, of the Class A Common Stock above the Exercise Price per share in effect immediately 
prior to such increase in stated or par value.  Before taking any action that would cause an 
adjustment pursuant to Article 6 reducing any Exercise Price below the then par value (if any) of 
the Warrant Shares issuable upon exercise of the Warrants, the Company will take any corporate 
action that may, in the opinion or based on the advice of its counsel (which may be counsel 
employed by the Company), be necessary in order that the Company may validly and legally 
issue fully paid and nonassessable Warrant Shares at such Exercise Price as so adjusted. 

ARTICLE 4 
OTHER PROVISIONS RELATING TO RIGHTS OF HOLDERS OF WARRANTS 

Section 4.1 No Rights as Stockholder Conferred by Warrants, Book-Entry 
Warrants or Warrant Certificates.  No Book-Entry Warrant, Warrant Certificate or Warrant 
evidenced thereby shall, and nothing contained in this Agreement shall be construed to, entitle 
the Holder or any beneficial owner thereof to any of the rights of a registered holder or beneficial 
owner of shares of Class A Common Stock, including, without limitation, the right to receive (as 
a shareholder or stockholder) any dividends or distributions paid with respect to Class A 
Common Stock, the right to vote or to consent or to receive notice as a stockholder of the 
Company with respect to the election of directors of the Company or any other matter with 
respect to which stockholders of the Company are entitled to vote or consent or receive notice, or 
any other rights whatsoever as stockholders of the Company. 

Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates.  If any of 
the Warrant Certificates shall be mutilated, lost, stolen or destroyed, the Company shall issue, 
and the Warrant Agent shall countersign and deliver, in exchange and substitution for, and upon 
cancellation of the mutilated Warrant Certificate, or in lieu of and substitution for the Warrant 
Certificate lost, stolen or destroyed, a new Warrant Certificate of like tenor and representing an 
equivalent number of Warrants, but only upon receipt of evidence reasonably satisfactory to the 
Warrant Agent and the Company of the loss, theft or destruction of such Warrant Certificate and 
an affidavit and the posting of an indemnity or bond satisfactory to the Warrant Agent and the 
Company.  Applicants for such substitute Warrant Certificates shall also comply with such other 
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reasonable regulations and pay such other reasonable charges as the Warrant Agent may 
prescribe and as required by Section 8-405 of the Uniform Commercial Code as in effect in the 
State of New York. 

Section 4.3 Cancellation of Warrants.  If the Company shall purchase or otherwise 
acquire Warrants, the Warrant Certificates representing such Warrants shall thereupon be 
delivered to the Warrant Agent, if applicable, and shall be promptly cancelled by the Warrant 
Agent and shall not be reissued and, except as expressly permitted by this Agreement, no 
Warrant Certificate shall be issued hereunder in exchange therefor or in lieu thereof. The 
Warrant Agent shall cause all cancelled Warrant Certificates to be destroyed and shall deliver a 
certificate of such destruction to the Company. 

Section 4.4 Current Public Information.  With a view to making available to the 
holders of Warrants the benefits of Rule 144 and Rule 144A promulgated under the Securities 
Act, the Company covenants that it will (i) use its reasonable best efforts to file in a timely 
manner all reports and other documents required, if any, to be filed by it under the Exchange Act 
and the rules and regulations adopted thereunder and (ii) make available information necessary 
to comply with Rule 144 and Rule 144A, if available with respect to resales of the Warrants 
under the Securities Act, at all times, all to the extent required from time to time to enable such 
holders to sell Warrants without registration under the Securities Act within the limitation of the 
exemptions provided by (x) Rule 144 and Rule 144A promulgated under the Securities Act (if 
available with respect to resales of the Warrants), as such rules may be amended from time to 
time. 

ARTICLE 5 
EXCHANGE AND TRANSFER 

Section 5.1 Exchange and Transfer. 

(a) Transfer and Exchange of Warrant Certificates or Beneficial Interests 
Therein. The Warrant Agent shall, upon receipt of all information required to be delivered 
hereunder, from time to time register the transfer of any outstanding Warrants in the Warrant 
Register, upon delivery to the Warrant Agent, at its office designated for such purpose, of a 
properly completed form of assignment substantially in the form of Exhibit C hereto, duly signed 
by the Registered Holder thereof or by the duly appointed legal representative thereof or by a 
duly authorized attorney, such signature to be guaranteed by a participant in the Securities 
Transfer Agent Medallion Program, the Stock Exchanges Medallion Program or the New York 
Stock Exchange, Inc. Medallion Signature Program and, in the case of a transfer of a Global 
Warrant Certificate, upon surrender to the Warrant Agent of such Global Warrant Certificate, 
duly endorsed. Upon any such registration of transfer, a new Global Warrant Certificate or a 
Warrant Statement, as the case may be, shall be issued to the transferee. 

(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-
Entry Warrant. 

(i) Any Holder of a beneficial interest in a Warrant Certificate may, 
upon request, exchange such beneficial interest for a Book-Entry Warrant. Upon receipt by the 
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Warrant Agent from the Depositary or its nominee of written instructions or such other form of 
instructions as is customary for the Depositary on behalf of any person having a beneficial 
interest in a Warrant Certificate, the Warrant Agent shall cause, in accordance with the standing 
instructions and procedures existing between the Depositary and Warrant Agent, the number of 
Warrants represented by the Warrant Certificate to be reduced by the number of Warrants to be 
represented by the Book-Entry Warrants to be issued in exchange for the beneficial interest of 
such person in the Warrant Certificate and, following such reduction, the Warrant Agent shall 
register in the name of the Holder a Book-Entry Warrant and deliver to said Holder a Warrant 
Statement. 

(ii) Book-Entry Warrants issued in exchange for a beneficial interest in 
a Warrant Certificate pursuant to this Section 5.1(a) shall be registered in such names as the 
Depositary, pursuant to instructions from its direct or indirect participants or otherwise, shall 
instruct the Warrant Agent. The Warrant Agent shall deliver the applicable Warrant Statements 
to the persons in whose names such Warrants are so registered. 

(c) Transfer and Exchange of Book-Entry Warrants. When Book-Entry 
Warrants are presented to the Warrant Agent with a written request (i) to register the transfer of 
the Book-Entry Warrants; or (ii) to exchange such Book-Entry Warrants for an equal number of 
Book-Entry Warrants of other authorized denominations, then the Warrant Agent shall register 
the transfer or make the exchange as requested if its customary requirements for such 
transactions are met; provided, however, that the Warrant Agent has received a written 
instruction of transfer in form satisfactory to the Warrant Agent, duly executed by the Registered 
Holder thereof or by his attorney, duly authorized in writing. 

(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a 
Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for a 
beneficial interest in a Warrant Certificate except upon satisfaction of the requirements set forth 
below. Upon receipt by the Warrant Agent of appropriate instruments of transfer with respect to 
a Book-Entry Warrant, in form satisfactory to the Warrant Agent, together with written 
instructions directing the Warrant Agent to make, or to direct the Depositary to make, an 
endorsement on the Warrant Certificate to reflect an increase in the number of Warrants 
represented by the Warrant Certificate equal to the number of Warrants represented by such 
Book-Entry Warrant, then the Warrant Agent shall cancel such Book-Entry Warrant on the 
Warrant Register and cause, or direct the Depositary to cause, in accordance with the standing 
instructions and procedures existing between the Depositary and the Warrant Agent, the number 
of Warrants represented by the Warrant Certificate to be increased accordingly. If no Warrant 
Certificates are then outstanding, the Company shall issue and the Warrant Agent shall 
countersign a new Warrant Certificate representing the appropriate number of Warrants. 

(e) Restrictions on Transfer and Exchange of Warrant Certificates. 
Notwithstanding any other provisions of this Agreement (other than the provisions set forth in 
Section 5.1(f)), unless and until it is exchanged in whole for a Book-Entry Warrant, a Warrant 
Certificate may not be transferred except by the Depositary to a nominee of the Depositary or by 
a nominee of the Depositary to the Depositary or another nominee of the Depositary or by the 
Depositary or any such nominee to a successor Depositary or a nominee of such successor 
Depositary. 
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(f) Book-Entry Warrants. If at any time: 

(i) the Depositary for the Warrant Certificates notifies the Company 
that the Depositary is unwilling or unable to continue as Depositary for the Warrant Certificates 
and a successor Depositary for the Warrant Certificates is not appointed by the Company within 
ninety (90) days after delivery of such notice; or 

(ii) the Company, in its sole discretion, notifies the Warrant Agent in 
writing that it elects to exclusively cause the issuance of Book-Entry Warrants under this 
Agreement, then the Warrant Agent, upon written instructions signed by an officer of the 
Company, shall register Book-Entry Warrants, in an aggregate number equal to the number of 
Warrants represented by the Warrant Certificates, in exchange for such Warrant Certificates. 

(g) Restrictions on Transfer. No Warrants or Warrant Shares shall be sold, 
exchanged or otherwise transferred in violation of the Securities Act or state securities laws.  

(h) Cancellation of Warrant Certificate. At such time as all beneficial 
interests in Warrant Certificates have either been exchanged for Book-Entry Warrants, or been 
redeemed, repurchased, cancelled or exercised, all Warrant Certificates shall be returned to, or 
retained and cancelled by, the Warrant Agent, upon written instructions from the Company 
satisfactory to the Warrant Agent, subject to applicable law. 

Section 5.2 Obligations with Respect to Transfers and Exchanges of Warrants. 

(a) To permit registrations of transfers and exchanges, the Company shall 
execute Warrant Certificates, if applicable, and the Warrant Agent is hereby authorized, in 
accordance with the provisions of Section 2.3 and this Article 5, to countersign such Warrant 
Certificates, either manually or by facsimile signature, if applicable, or register Book-Entry 
Warrants, if applicable, as required pursuant to the provisions of this Article 5 and for the 
purpose of any distribution of new Warrant Certificates contemplated by Section 4.2 or 
additional Warrant Certificates contemplated by Article 6. 

(b) All Book-Entry Warrants and Warrant Certificates issued upon any 
registration of transfer or exchange of Book-Entry Warrants or Warrant Certificates shall be the 
valid obligations of the Company, entitled to the same benefits under this Agreement as the 
Book-Entry Warrants or Warrant Certificates surrendered upon such registration of transfer or 
exchange. 

(c) No service charge shall be imposed upon a Holder for any registration, 
transfer or exchange but the Company may require payment of a sum sufficient to cover any 
stamp or other tax or other governmental charge that may be imposed on the Holder in 
connection with any such exchange or registration of transfer. 

(d) So long as the Depositary, or its nominee, is the registered owner of a 
Warrant Certificate, the Depositary or such nominee, as the case may be, will be considered the 
sole owner or holder of the Warrants represented by such Warrant Certificate for all purposes 
under this Agreement. Except as provided in Section 5.1(a) and Section 5.1(f) upon the exchange 
of a beneficial interest in a Warrant Certificate for Book-Entry Warrants, Beneficial Holders will 
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not be entitled to have any Warrants registered in their names, and will under no circumstances 
be entitled to receive physical delivery of any such Warrants and will not be considered the 
Registered Holder thereof under the Warrants or this Agreement. Neither the Company nor the 
Warrant Agent, in its capacity as registrar for such Warrants, will have any responsibility or 
liability for any aspect of the records relating to beneficial interests in a Warrant Certificate or 
for maintaining, supervising or reviewing any records relating to such beneficial interests. 

(e) Subject to Section 5.1(a), Section 5.1(c) and Section 5.1(d) and this 
Section 5.2, the Warrant Agent shall, upon receipt of all information required to be delivered 
hereunder, from time to time register the transfer of any outstanding Warrants in the Warrant 
Register, upon surrender of Warrant Certificates, if applicable, representing such Warrants at the 
Warrant Agent Office as set forth in Section 8.2, duly endorsed, and accompanied by a 
completed form of assignment substantially in the form of Exhibit C attached hereto (or with 
respect to a Book-Entry Warrant, only such completed form of assignment substantially in the 
form of Exhibit C attached hereto), duly signed by the Registered Holder thereof or by the duly 
appointed legal representative thereof or by a duly authorized attorney, such signature to be 
guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock 
Exchanges Medallion Program or the New York Stock Exchange, Inc. Medallion Signature 
Program. Upon any such registration of transfer, a new Warrant Certificate or a Warrant 
Statement, as the case may be, shall be issued to the transferee for the Warrants so transferred 
(and, if any Warrants are not transferred to the transferee, to the transferor for the Warrants 
remaining registered in the transferor’s name). 

Section 5.3 Restrictions on Transfers.  

(a) The Warrants are issued in reliance upon an exemption from the 
registration requirements of Section 5 of the Securities Act provided by Section 4(2) of the 
Securities Act. The Warrants will not be registered under the Securities Act or any state 
securities law, and the Warrants may not be sold or transferred in the absence of an effective 
registration statement under the Securities Act or an exemption from registration thereunder.  
The Company and/or the Warrant Agent may require, as a condition to any sale or transfer of a 
Warrant, that the Holder deliver to the Company and the Warrant Agent an opinion of counsel, 
which opinion and counsel shall be reasonably satisfactory to the Company, to the effect that 
such sale or transfer is made in compliance with the Securities Act and all applicable state 
securities laws or pursuant to an exemption from registration under the Securities Act and state 
securities laws.  The provisions of this Section 5.3(a) shall not apply to the exercise of any 
Warrant to the extent Warrant Shares issued upon such exercise (and any unexercised portion of 
the Warrant so exercised) shall be issued to the same registered Holder that exercised such 
Warrant. 

(b) No sale or transfer of Warrants shall be permitted, and any such transfer 
shall be null and void ab initio, if, after giving effect to such Transfer, the Company would be 
required to become a reporting company under the Exchange Act; provided, however, that the 
restriction set forth in this sentence shall no longer be applicable upon the earlier of (i) the 
Company’s registration of any class of its equity securities within the meaning of the Exchange 
Act and (ii) the Company’s listing of any class of its securities on a national securities exchange.   
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(c) In the event of any purported transfer in violation of the provisions of this 
Agreement, such purported transfer shall be void and of no effect and the Warrant Agent shall 
not give effect to such transfer. 

Section 5.4 Treatment of Holders of Warrant Certificates. Each Holder of a 
Warrant Certificate, by accepting the same, consents and agrees with the Company, the Warrant 
Agent and every subsequent Holder of such Warrant Certificate that until the transfer of such 
Warrant Certificate is registered on the books of the Warrant Agent, the Company and the 
Warrant Agent may treat the registered Holder of such Warrant Certificate as the absolute owner 
thereof for any purpose and as the person entitled to exercise the rights represented by the 
Warrants evidenced thereby, any notice to the contrary notwithstanding. 

Section 5.5 Fractional Warrants. The Warrant Agent shall not be required to effect 
any registration of transfer or exchange which will result in the issuance of a Warrant Certificate 
for a fraction of a Warrant. 

ARTICLE 6 
ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES 

Section 6.1 Adjustments Generally. The Exercise Price, the number of Warrant 
Shares issuable upon exercise of each Warrant and the number of Warrants outstanding are 
subject to adjustment from time to time upon the occurrence of any of the events enumerated in 
this Article 6. To the extent the context so requires, all references in this Article 6 to the Class A 
Common Stock shall be deemed, as of a particular time, to include any other securities included 
within the “Warrant Shares” as of such time. 

Section 6.2 Certain Mechanical Adjustments.  If after the Effective Date, and 
subject to the provisions of Section 6.8, the Company shall (i) declare a dividend or make a 
distribution on the Class A Common Stock payable in shares of Class A Common Stock, (ii) 
subdivide, reclassify or recapitalize its outstanding Class A Common Stock into a greater number 
of shares, (iii) combine, reclassify or recapitalize its outstanding Class A Common Stock into a 
smaller number of shares, or (iv) issue any shares of its capital stock by reclassification of its 
Class A Common Stock, the number of Warrant Shares issuable upon exercise of Warrants at the 
time of the record date of such dividend, distribution, subdivision, combination, reclassification 
or recapitalization shall be adjusted so that the Holders shall be entitled to receive the aggregate 
number and kind of shares which, if their Warrants had been exercised in full immediately prior 
to such event, the Holders would have owned upon such exercise and been entitled to receive by 
virtue of such dividend, distribution, subdivision, combination, reclassification or 
recapitalization. Any adjustment required by this Section shall be made successively 
immediately after the distribution date, in the case of a dividend or distribution, or the effective 
date, in the case of a subdivision, combination, reclassification or recapitalization, to allow the 
purchase of such aggregate number and kind of shares. 

Section 6.3 Dividends and Other Distributions. 

(a) If at any time prior to the exercise in full of the Warrants, the Company 
shall fix a record date for the issuance or making of a distribution to all holders of the Class A 
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Common Stock (including any such distribution to be made in connection with a consolidation or 
merger in which the Company is to be the continuing corporation and any such distribution 
taking the form of a pro rata repurchase of shares of Class A Common Stock) of evidences of its 
indebtedness, any other securities or any cash, property or other assets (excluding a combination, 
reclassification or recapitalization referred to in Section 6.2, and excluding any dividends 
payable solely in cash) or of subscription rights, options or warrants to purchase or acquire any 
capital stock of the Company (excluding stock dividends and stock reclassifications referred to in 
Section 6.2) (any such event being herein called a “Non-Cash Dividend”), the Exercise Price 
shall be decreased immediately after the record date for such Non-Cash Dividend to a price 
determined by multiplying the Exercise Price then in effect by a fraction, the numerator of which 
shall be the then Current Market Price per share of the Class A Common Stock on the date 
immediately prior to the Ex-Dividend Date for such Non-Cash Dividend less the fair market 
value (as determined in good faith by the Company’s Board of Directors based on the written 
advice of an independent financial advisory firm of national reputation, without regard to any 
illiquidity or minority discounts) of the evidences of indebtedness, securities, property or other 
assets issued or distributed in such Non-Cash Dividend applicable to one share of Class A 
Common Stock or of such subscription rights or warrants applicable to one share of Class A 
Common Stock, and the denominator of which shall be such then Current Market Price per share 
of Class A Common Stock on the date immediately prior to the Ex-Dividend Date for such Non-
Cash Dividend. 

(b) If at any time prior to the exercise in full of the Warrants, the Company 
shall fix a record date for the issuance or making of a distribution to all holders of the Class A 
Common Stock of any dividend payable solely in cash (any such dividend being referred to as a 
“Cash Dividend”), the Exercise Price shall be decreased immediately after the record date for 
such Cash Dividend to a price determined by multiplying the Exercise Price then in effect by a 
fraction, the numerator of which shall be the then Current Market Price per share of the Class A 
Common Stock on the date immediately prior to the Ex-Dividend Date for such Cash Dividend 
less the Per Share Dividend Amount, and the denominator of which shall be such then Current 
Market Price per share of Class A Common Stock on the date immediately prior to the Ex-
Dividend Date for such Cash Dividend. 

(c) Any adjustment required by this Section 6.3 shall be made successively 
whenever such a record date is fixed and in the event that such distribution is not so made, the 
Exercise Price shall again be adjusted to be the Exercise Price that was in effect immediately 
prior to such record date. For purposes of this Section 6.3, “Current Market Price” per share of 
Class A Common Stock at any date shall mean, (i) if the shares of Class A Common Stock are 
then listed on a national securities exchange, the average of the daily Quoted Prices for ten (10) 
consecutive trading days immediately prior to such date, or (ii) if the shares of Class A Common 
Stock is not then so listed, the Quoted Price immediately prior to such date.  

Section 6.4 Adjustments in Exercise Price. Whenever the number of Warrant Shares 
issuable upon the exercise of Warrants is adjusted pursuant to Section 6.2, the Exercise Price 
shall be adjusted (to the nearest tenth of one cent) by multiplying the Exercise Price applicable 
immediately prior to such adjustment by a fraction (x) the numerator of which shall be the 
number of Warrant Shares issuable upon exercise of each Warrant immediately prior to such 
adjustment, and (y) the denominator of which shall be the number of Warrant Shares issuable 
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upon exercise of each Warrant immediately after such adjustment. Subject to Section 6.8, 
whenever the Exercise Price is adjusted pursuant to Section 6.3, the number of Warrant Shares 
issuable upon exercise of the Warrants shall simultaneously be adjusted by multiplying the 
number of Warrant Shares initially issuable upon exercise of each Warrant by the Exercise Price 
in effect on the date thereof and dividing the product so obtained by the Exercise Price, as 
adjusted.    

Section 6.5 Reclassification or Reorganization Event. In the case of any 
reclassification or reorganization of the outstanding shares of Class A Common Stock or other 
Warrant Shares (other than a change covered by Section 6.2 or that solely affects the par value of 
such shares of Class A Common Stock), each Holder shall thereafter have the right to exercise its 
Warrants and in lieu of the Warrant Shares that would otherwise be issuable upon such exercise, 
receive the kind and amount of shares of stock or other securities or property (including cash) 
that such Holder would have received pursuant to such reclassification or reorganization if such 
Holder had exercised such Warrants immediately prior to such event. The immediately preceding 
sentence shall similarly apply to successive reclassifications and reorganizations. If a 
Reorganization Event shall occur, the certificate or articles of incorporation of the continuing or 
surviving or acquiring or resulting entity, or any contract or agreement providing for such 
Reorganization Event, shall provide that, so long as any Warrant remains outstanding, each 
Warrant, upon the exercise thereof at any time after the consummation of such Reorganization 
Event, shall be exercisable into (at an initial Exercise Price equal to the Exercise Price in effect 
immediately prior to such Reorganization Event, but subject to any adjustment pursuant to the 
terms hereof), in lieu of the Warrant Shares issuable upon such exercise prior to such 
consummation, the amount of cash, securities or other property receivable pursuant to such 
Reorganization Event by a holder of the number of shares of Class A Common Stock for which a 
Warrant is exercisable immediately prior to the effective time of such Reorganization Event. The 
provisions set forth herein providing for adjustments and otherwise for the protection of the 
holders of Warrants shall thereafter continue to be applicable on an as nearly equivalent basis as 
may be practicable and any such continuing, surviving, acquiring or resulting entity shall 
expressly assume all of the obligations of the Company set forth herein to the extent applicable. 
It is acknowledged and agreed that if, in connection with any Reorganization Event, the Warrants 
become exercisable solely for cash, and the Exercise Price is higher than the amount of cash for 
which such Warrant is exercisable, then, upon consummation of such reorganization, all 
Warrants then outstanding with such higher Exercise Price shall automatically be terminated and 
cancelled without payment, and the Company may unilaterally terminate this Warrant 
Agreement by giving written notice thereof to the Warrant Agent. For purposes hereof, a 
“Reorganization Event” shall mean (i) a consolidation, merger, amalgamation, share exchange, 
sale of all or substantially all assets or similar transaction of the Company with or into another 
Person pursuant to which the shares of Class A Common Stock are changed into, converted into 
or exchanged for cash, securities or other property (whether of the Company or another Person) 
other than in circumstances covered by Section 6.2; (ii) a reorganization, recapitalization or 
reclassification or similar transaction in which the shares of Class A Common Stock are 
exchanged for securities other than shares of Class A Common Stock (other than in 
circumstances covered by Section 6.2); or (iii) a statutory exchange of the outstanding shares of 
Class A Common Stock for securities of another Person. The provisions of this Section 6.5 shall 
apply similarly to all successive reclassifications, reorganizations and events constituting 
Reorganization Events. 
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Section 6.6 Adjustments for Certain Issuances and Repricings. If on or after the 
Effective Date, the Company shall issue Class A Common Stock (other than Class A Common 
Stock issued pursuant to a management incentive package or this Agreement) or rights, warrants 
or other securities exercisable or convertible into or exchangeable into such Class A Common 
Stock, or stock appreciation rights or other rights to receive payments based upon the value of 
Class A Common Stock (“Common Stock Equivalents”) (collectively, the “Additional Common 
Stock”) at a price per share of Class A Common Stock less than the Current Market Price as of 
the date of such issuance (a “Below Market Issuance”), then the Exercise Price shall be reduced 
to the price (the “Adjusted Exercise Price”) determined by multiplying the Exercise Price then in 
effect by a fraction, the numerator of which is the sum of (a) the total outstanding Class A 
Common Stock on a fully diluted basis immediately preceding such Below Market Issuance plus 
(b) the number of shares of Additional Common Stock (treating Common Stock Equivalents as 
having been fully exercised or converted) which the aggregate consideration received by the 
Company in the Below Market Issuance would purchase at a price per share equal to the Current 
Market Price as of the date immediately prior to such Below Market Issuance and the 
denominator of which is the total outstanding Class A Common Stock of Company on a fully 
diluted basis immediately after such Below Market Issuance.  In the event of a Below Market 
Issuance, the Warrant Shares shall also be increased to the number obtained by dividing (x) the 
product of the Warrant Shares before such adjustment and the Exercise Price in effect 
immediately prior to the Below Market Issuance by (y) the Adjusted Exercise Price. For 
purposes of this Section 6.6, (i) the consideration received by the Company shall not be deemed 
reduced by any underwriting or placement agency fees, discounts, commissions and expense, (ii) 
the value of any non-cash portion of the consideration shall be deemed to be the fair market 
value of such consideration as determined in good faith by the Board of Directors based on the 
written advice of an independent financial advisory firm of national reputation, without regard to 
any illiquidity or minority discounts and (iii) to the extent the Below Market Issuance consists of 
the issuance of Common Stock Equivalents, the consideration received by the Company shall be 
deemed to include the additional consideration that would payable to the Company upon the 
eventual exercise, conversion or exchange of such Common Stock Equivalent, and no further 
adjustment shall be made for the issuance of Class A Common Stock upon such exercise, 
conversion or exchange.  For purposes of this Section 6.6, any issuance of Class A Common 
Stock to an independent third party in an arms-length transaction who prior to such issuance was 
not a beneficial or record holder of any securities of the Company or a creditor of the Company 
shall be conclusively presumed not to be a Below Market Issuance. For the avoidance of doubt, 
no increase in the Exercise Price or reduction in the Warrant Shares shall be made pursuant to 
this Section 6.6 (or Section 6.1 or Section 6.3). 

Section 6.7 Notices of Changes in Warrant and Other Events. Upon every 
adjustment of the Exercise Price or the number of shares issuable upon exercise of a Warrant, the 
Company shall give written notice thereof to the Warrant Agent, which notice shall state the 
Exercise Price resulting from such adjustment and the increase or decrease, if any, in the number 
of shares of Class A Common Stock purchasable at such price upon the exercise of a Warrant, 
setting forth in reasonable detail the method of calculation and the facts upon which such 
calculation is based. Upon the occurrence of any event specified in Section 6.2, Section 6.3 or 
Section 6.5, then, in any such event, the Company shall give or cause to be given written notice 
to each Holder, by press release or at the last address set forth for such Holder in the register 
books of the Warrant Agent, of the record date or the effective date of the event. Failure to give 
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such notice, or any defect therein, shall not affect the legality or validity of such event. To the 
extent not covered (on or before the time period required below) by any statement or other notice 
delivered or required to be delivered pursuant hereto, and excluding any events specified in 
Section 6.2, Section 6.3 or Section 6.5, the Company shall give notice to each Registered Holder 
and other Holder by press release or by mail if at any time, prior to the expiration or exercise in 
full of the Warrants, any of the following events shall occur: 

(a) the Company shall authorize the payment of any dividend payable in any 
securities (other than shares of Class A Common Stock in a dividend to which the adjustments 
set forth in this Agreement apply) or authorize the making of any dividend or distribution (other 
than cash dividends to which the adjustments set forth in this Agreement apply) to all holders of 
Class A Common Stock or any other class or series of stock then forming part of the Warrant 
Shares; or 

(b) the Company shall authorize the issuance to all holders of Class A 
Common Stock (or other class or series of stock then forming part of the Warrant Shares) of any 
additional securities (other than a stock dividend to which the adjustments set forth in this 
Agreement apply) or of rights, options or warrants to subscribe for or purchase any securities; or 

(c) the Company shall authorize a capital reorganization or reclassification of 
any class or series of stock then forming part of the Warrant Shares (other than a reorganization 
or reclassification for which the adjustments set forth in this Agreement apply), or any 
dissolution, liquidation or winding up of the Company. 

Such giving of notice shall be initiated at least ten (10) Business Days prior to the date 
fixed as a record date or effective date or the date of closing of the Company’s stock transfer 
books for the determination of the stockholders entitled to such dividend, distribution or issuance 
or for the determination of stockholders entitled to vote on the proposed event set forth in 
paragraph (c) above. Such notice shall specify such record date or the date of closing of the stock 
transfer books, as the case may be. Failure to provide such notice shall not affect the validity of 
any action taken in connection with such dividend, distribution, issuance or other proposed 
transaction. For the avoidance of doubt, no such notice shall supersede or limit any adjustment 
otherwise called for hereby by reason of any event as to which notice is required by this Section 
6.7. 

Section 6.8 No Fractional Shares. Notwithstanding any provision contained in this 
Agreement to the contrary, the Company shall not issue fractional shares upon exercise of 
Warrants. If, by reason of any adjustment made pursuant to this Article 6, any Holder would be 
entitled, upon the exercise of such Warrant, to receive a fractional interest in a share of Class A 
Common Stock, the Company shall, upon such exercise, round down to the nearest whole 
number the number of shares of Class A Common Stock to be issued to the Holder. 

Section 6.9 Form of Warrant. The form of Warrant or Warrant Certificate need not 
be changed because of any adjustment pursuant to this Article 6, and Warrant Certificates issued 
after such adjustment may state the same Exercise Price and the same number of shares as is 
stated in the Warrant Certificates initially issued pursuant to this Agreement. However, the 
Company may at any time in its sole discretion make any change in the form of Warrant or 
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Warrant Certificate that the Company may deem appropriate and that does not affect the 
substance thereof, and any Warrant Certificates thereafter issued or countersigned, whether in 
exchange or substitution for an outstanding Warrant Certificate or otherwise, may be in the form 
as so changed. 

Section 6.10 De Minimis Adjustments. No adjustment in the number of Warrant 
Shares purchasable hereunder shall be required unless such adjustment would require an increase 
or decrease of at least one percent (1%) in the number of Warrant Shares purchasable upon the 
exercise of each Warrant; provided, however, that any adjustments which by reason of this 
Section 6.10 are not required to be made shall be carried forward and taken into account in any 
subsequent adjustment. All calculations shall be made to the nearest tenth of one cent and to the 
nearest one-hundredth of a Warrant Share, as the case may be. 

ARTICLE 7 
CONCERNING THE WARRANT AGENT 

Section 7.1 Warrant Agent. The Warrant Agent shall serve as the agent of the 
Company in respect of the Warrants and the Warrant Certificates, upon the terms of, and subject 
to the conditions set forth in, this Agreement and the Warrant Certificates. The Warrant Agent 
shall have the powers and authority granted to and conferred upon it hereunder and in the 
Warrant Certificates, and such further powers and authority as the Company may hereafter grant 
to or confer upon it. All of the terms and provisions with respect to such powers and authority 
contained in the Warrant Certificates are subject to and governed by the terms and provisions of 
this Agreement. 

Section 7.2 Conditions of Warrant Agent’s Obligations. 

(a) The Warrant Agent accepts its obligations herein set forth upon the terms 
and conditions hereof, including the following, to all of which the Company agrees and to all of 
which the rights hereunder of the Holders from time to time of the Warrant Certificates shall be 
subject: 

(i) Compensation and Indemnification. The Company agrees 
promptly to pay the Warrant Agent the compensation to be agreed upon between the Company 
and the Warrant Agent for all services rendered by the Warrant Agent and to reimburse the 
Warrant Agent for reasonable out-of-pocket expenses incurred by the Warrant Agent without 
negligence, bad faith or willful misconduct or breach of this Agreement on its part in connection 
with the services rendered hereunder by the Warrant Agent. The Company also agrees to 
indemnify the Warrant Agent for, and to hold it harmless against, any loss, liability or expense 
incurred without negligence, bad faith or willful misconduct on the part of the Warrant Agent, 
arising out of or in connection with its acting as the Warrant Agent hereunder, as well as the 
reasonable costs and expenses of defending against any claim of such liability. In addition, from 
time to time, Company may provide the Warrant Agent with instructions concerning the services 
performed by the Warrant Agent hereunder. In addition, at any time Warrant Agent may apply to 
any officer of Company for instruction, and may consult with legal counsel for Company with 
respect to any matter arising in connection with the services to be performed by the Warrant 
Agent under this Agreement. The Warrant Agent and its agents and subcontractors shall not be 
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liable and shall be indemnified by Company for any action taken or omitted by the Warrant 
Agent in reliance upon any Company instructions or upon the advice or opinion of such counsel. 
The Warrant Agent shall not be held to have notice of any change of authority of any person, 
until receipt of written notice thereof from Company. 

(ii) Agent for the Company. In acting under this Agreement and in 
connection with the Warrants and the Warrant Certificates, the Warrant Agent is acting solely as 
agent of the Company and does not assume any obligation or relationship of agency or trust for 
or with any of the Holders of Warrant Certificates or beneficial owners of Warrants. 

(iii) Counsel. The Warrant Agent may consult with counsel satisfactory 
to it in its reasonable judgment (who may be counsel for the Company), and the advice of such 
counsel shall be full and complete authorization and protection in respect of any action taken, 
suffered or omitted by it hereunder in good faith and in accordance with the advice of such 
counsel. 

(iv) Documents.  Subject to Section 3.2(j), the Warrant Agent shall be 
protected and shall incur no liability for or in respect of any action taken or thing suffered by it in 
reliance upon any Warrant Certificate, Exercise Form, notice, direction, consent, certificate, 
affidavit, statement or other paper or document reasonably believed by it to be genuine and to 
have been presented or signed by the proper parties. The Company shall perform, execute, 
acknowledge and deliver or cause to be performed, executed, acknowledged and/or delivered all 
such further acts, instruments and documents as may reasonably be required by the Warrant 
Agent for the carrying out of the provisions of this Agreement. 

(b) Certain Transactions. The Warrant Agent, and its officers, directors and 
employees, may become the owner of, or acquire any interest in, Warrants, with the same rights 
that it or they would have if it were not the Warrant Agent hereunder, and, to the extent 
permitted by applicable law, it or they may engage or be interested in any financial or other 
transaction with the Company and may act on, or as depositary, trustee or agent for, any 
committee or body of holders of Warrant Shares or other obligations of the Company as freely as 
if it were not the Warrant Agent hereunder. 

(i) No Liability for Interest. The Warrant Agent shall have no liability 
for interest on any monies at any time received by it pursuant to any of the provisions of this 
Agreement or of the Warrant Certificates. 

(ii) No Liability for Invalidity. The Warrant Agent shall not be under 
any responsibility with respect to the validity or sufficiency of this Agreement or the execution 
and delivery hereof (except the due authorization to execute this Agreement and the due 
execution and delivery hereof by the Warrant Agent) or, subject to Section 3.2(j), with respect to 
the validity or execution of any Warrant Certificates (except its countersignature thereof). 

(iii) No Liability for Recitals. The recitals contained herein shall be 
taken as the statements of the Company and the Warrant Agent assumes no liability for the 
correctness of the same. 
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(iv) No Implied Obligations. The Warrant Agent shall be obligated to 
perform only such duties as are herein and in the Warrant Certificates specifically set forth and 
no implied duties or obligations shall be read into this Agreement or the Warrant Certificates 
against the Warrant Agent. The Warrant Agent shall not be under any obligation to take any 
action hereunder which may tend to involve it in any expense or liability, the payment of which 
within a reasonable time is not, in its reasonable opinion, assured to it. The Warrant Agent shall 
not be accountable or under any duty or responsibility for the use by the Company of any of the 
Warrant Certificates countersigned by the Warrant Agent and delivered by it to the Company 
pursuant to this Agreement or for the application by the Company of the proceeds of the Warrant 
Certificates. The Warrant Agent shall have no duty or responsibility in case of any default by the 
Company in the performance of its covenants or agreements contained herein or in the Warrant 
Certificates or in the case of the receipt of any written demand from a Holder of a Warrant 
Certificate with respect to such default. 

(c) Aggregate Liability. Notwithstanding anything contained herein to the 
contrary, the Warrant Agent’s aggregate liability during any term of this Agreement with respect 
to, arising from, or arising in connection with this Agreement, or from all services provided or 
omitted to be provided under this Agreement, whether in contract, or in tort, or otherwise, is 
limited to, and shall not exceed, other than in the case of the Warrant Agent’s bad faith or willful 
misconduct, the amounts paid hereunder by the Company to Warrant Agent as fees and charges, 
but not including reimbursable expenses, 

(i) Damages. Neither party to this agreement shall be liable to the 
other party for any consequential, indirect, special or incidental damages under any provisions of 
this agreement or for any consequential, indirect, penal, special or incidental damages arising out 
of any act or failure to act hereunder even if that party has been advised of or has foreseen the 
possibility of such damages. 

Section 7.3 Resignation and Appointment of Successor. 

(a) The Company agrees, for the benefit of the Holders from time to time, that 
there shall at all times be a Warrant Agent hereunder until all the Warrants have been exercised 
or are no longer exercisable. The initial Warrant Agent and any successor Warrant Agent 
hereunder shall be the Company or a bank or trust company in good standing, and shall be 
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers 
and subject to examination by federal or state authority. 

(b) The Warrant Agent may at any time resign as such by giving written 
notice of its resignation to the Company, specifying the desired date on which its resignation 
shall become effective; provided, however, that such date shall be not less than ninety (90) days 
after the date on which such notice is given unless the Company agrees to accept shorter notice. 
Upon receiving such notice of resignation, the Company shall promptly appoint a successor 
Warrant Agent (which shall be the Company or a bank or trust company in good standing, 
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers 
and subject to examination by federal or state authority) by written instrument in duplicate 
signed on behalf of the Company, one copy of which shall be delivered to the resigning Warrant 
Agent and one copy to the successor Warrant Agent. The Company may, at any time and for any 
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reason at no cost to the Holders, remove the Warrant Agent and appoint a successor Warrant 
Agent (qualified as aforesaid) by written instrument in duplicate signed on behalf of the 
Company and specifying such removal and the date when it is intended to become effective, one 
copy of which shall be delivered to the Warrant Agent being removed and one copy to the 
successor Warrant Agent. Any resignation or removal of the Warrant Agent and any appointment 
of a successor Warrant Agent shall become effective upon acceptance of appointment by the 
successor Warrant Agent as provided in this subsection (b). In the event a successor Warrant 
Agent has not been appointed and accepted its duties within ninety (90) days of the Warrant 
Agent’s notice of resignation, the Warrant Agent may apply to any court of competent 
jurisdiction for the designation of a successor Warrant Agent. Upon its resignation or removal, 
the Warrant Agent shall be entitled to the payment by the Company of the compensation and to 
the reimbursement of all reasonable out-of-pocket expenses incurred by it hereunder as agreed to 
in Section 7.2(a). 

(c) The Company shall remove the Warrant Agent and appoint a successor 
Warrant Agent if the Warrant Agent (i) shall become incapable of acting, (ii) shall be adjudged 
bankrupt or insolvent, (iii) shall commence a voluntary case or other proceeding seeking 
liquidation, reorganization or other relief with respect to it or its debts under any bankruptcy, 
insolvency or other similar law now or hereafter in effect or seeking the appointment of a trustee, 
receiver, liquidator, custodian or other similar official of it or any substantial part of its property, 
(iv) shall consent to, or shall have had entered against it a court order for, any such relief or to 
the appointment of or taking possession by any such official in any involuntary case or other 
proceedings commenced against it, (v) shall make a general assignment for the benefit of 
creditors or (vi) shall fail generally to pay its debts as they become due. Upon the appointment as 
aforesaid of a successor Warrant Agent and acceptance by it of such appointment, the 
predecessor Warrant Agent shall, if not previously disqualified by operation of law, cease to be 
Warrant Agent hereunder. 

(d) Any successor Warrant Agent appointed hereunder shall execute, 
acknowledge and deliver to its predecessor and the Company an instrument accepting such 
appointment hereunder, and thereupon such successor Warrant Agent, without any further act, 
deed or conveyance, shall become vested with all the authority, rights, powers, immunities, 
duties and obligations of such predecessor with like effect as if originally named as Warrant 
Agent hereunder, and such predecessor shall thereupon become obligated to transfer, deliver and 
pay over, and such successor Warrant Agent shall be entitled to receive, all monies, securities 
and other property on deposit with or held by such predecessor as Warrant Agent hereunder. 

(e) Any corporation into which the Warrant Agent hereunder may be merged 
or converted or any corporation with which the Warrant Agent may be consolidated, or any 
corporation resulting from any merger, conversion or consolidation to which the Warrant Agent 
shall be a party, or any corporation to which the Warrant Agent shall sell or otherwise transfer all 
or substantially all the assets and business of the Warrant Agent, provided that it shall be 
qualified as aforesaid, shall be the successor Warrant Agent under this Agreement without the 
execution or filing of any paper or any further act on the part of any of the parties hereto. No 
costs and expenses associated with any replacement or appointment of a successor Warrant 
Agent shall be paid by the Holders. 
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(f) In the event a successor Warrant Agent shall be appointed, the Company 
shall (i) give notice thereof to the predecessor Warrant Agent and the Transfer Agent not later 
than the effective date of any such appointment, and (ii) cause written notice thereof to be 
delivered to each Registered Holder at such holder’s address appearing on the Warrant Register. 
Failure to give any notice provided for in this Section or any defect therein shall not affect the 
legality or validity of the removal of the Warrant Agent or the appointment of a successor 
Warrant Agent, as the case may be. 

ARTICLE 8 
MISCELLANEOUS 

Section 8.1 Amendment. The terms of the Warrants may be amended by the 
Company, provided, that the affirmative vote or consent of the Holders of Warrants exercisable 
for at least 66-2/3% majority of the Warrant Shares then issuable upon exercise of the Warrants 
then outstanding shall be required if the rights of the Holders are adversely affected by such 
amendment; provided, however, that the consent of each Holder of a Warrant affected shall be 
required for any amendment of this Agreement that would (i) increase the Exercise Price or 
decrease the number of Warrant Shares purchasable upon exercise of the Warrants, or alter the 
Company’s obligation to issue Warrant Shares upon exercise of the underlying Warrant (other 
than adjustments made pursuant to Article 6 hereof), (ii) change the Expiration Date to an earlier 
date, or (iii) treat such Holder differently in an adverse way from any other Holder of Warrants. 
Notwithstanding anything to the contrary herein, upon the delivery of a certificate from a 
Company executive officer which states that the proposed amendment is in compliance with the 
terms of this Agreement and, provided such supplement or amendment does not change the 
Warrant Agent’s rights, duties, liabilities or obligations hereunder, the Warrant Agent shall 
execute such amendment. Any amendment effected pursuant to and in accordance with this 
Section will be binding upon all Holders and upon each future Holder, the Company and the 
Warrant Agent. In the event of any amendment, the Company will give prompt notice thereof to 
all Registered Holders and, if appropriate, notation thereof will be made on all Warrant 
Certificates thereafter surrendered for registration of transfer or exchange. 

Section 8.2 Notices and Demands to the Company and Warrant Agent. If the 
Warrant Agent shall receive any notice or demand addressed to the Company by the Holder of a 
Warrant Certificate pursuant to the provisions of the Warrant Certificates, the Warrant Agent 
shall promptly forward such notice or demand to the Company. 

(a) Any notice or communication from the Warrant Agent to the Company 
with respect to this Agreement shall be addressed to Patriot Coal Corporation, 12312 Olive 
Boulevard, Suite 400, St. Louis, Missouri 63141, Attention: Joseph W. Bean, and any notice or 
communication from the Company to the Warrant Agent with respect to this Agreement shall be 
addressed to such address as shall be specified in writing by the Warrant Agent to the Company 
from time to time (or such other address as shall be specified in writing by the Warrant Agent or 
by the Company). Any notice or communication that is given to any Holder pursuant to this 
Agreement or with respect to any Warrant, Book-Entry Warrant or Warrant Certificate shall be 
addressed to such Holder’s address as it appears on the books of the Warrant Agent. 
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(b) All notices and communications made to the Company, the Warrant Agent 
or any Holder pursuant to this Agreement or any Warrant Certificate shall be in writing and shall 
be conclusively deemed to have been duly given (i) when hand delivered to the receiving party; 
(ii) three (3) Business Days after deposit in the U.S. mail with first class or certified mail receipt 
requested postage prepaid; or (iii) the next Business Day after deposit with a national overnight 
delivery service, postage prepaid, with next Business Day delivery guaranteed, provided that the 
sending party receives a confirmation of delivery from the delivery service provider. 

Section 8.3 Applicable Law; Waiver of Jury Trial. The validity, interpretation and 
performance of this Agreement and each Warrant Certificate issued hereunder and of the 
respective terms and provisions hereof and thereof shall be governed by, and construed in 
accordance with, the laws of the State of Delaware, without regard to any conflicts of law 
provision that would require the application of the law of any other jurisdiction. Nothing herein 
is intended to circumvent any duties owed by the parties to one another (including without 
limitation any duties owed to the Holders as express third-party beneficiaries), or to limit any 
implied covenant of good faith and fair dealing as applicable hereto, under the governing law of 
this Warrant Agreement. THE COMPANY, THE WARRANT AGENT, AND EACH HOLDER 
HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY 
RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION 
BASED ON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS 
AGREEMENT OR ANY WARRANT CERTIFICATE OR WARRANT ISSUED 
HEREUNDER. 

Section 8.4 Headings. The descriptive headings of the several Articles and Sections of 
this Agreement are inserted for convenience only and shall not control or affect the meaning or 
construction of any of the provisions hereof. 

Section 8.5 Counterparts. This Agreement may be executed in any number of 
counterparts, any of which may be delivered via facsimile, PDF, or other forms of electronic 
delivery, each of which as so executed shall be deemed to be an original, but such counterparts 
shall together constitute but one and the same instrument. 

Section 8.6 Inspection of Agreement. A copy of this Agreement shall be available at 
all reasonable times at the principal corporate trust office of the Warrant Agent for inspection by 
the Holder of any Book-Entry Warrant or Warrant Certificate. The Warrant Agent may require 
such Holder of a Warrant Certificate to submit such Warrant Certificate for inspection by it. 

Section 8.7 Benefits of This Agreement. This Agreement is otherwise intended solely 
for the benefit of the Company, the Warrant Agent and their respective successors and permitted 
assigns, and this Agreement shall not confer any rights upon any other Person. 

Section 8.8 Termination. This Agreement shall terminate at the earliest to occur of 
(a) the exercise of all Warrants, (b) the expiration of the Exercise Period, and (c) the Company’s 
termination hereof pursuant to Section 6.5; provided, however, that Section 7.2 and this Article 8 
shall survive any termination or expiration hereof. 
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Section 8.9 Confidentiality. The Warrant Agent and the Company agree that all 
books, records, information and data pertaining to the business of the other party, including inter 
alia, personal, non-public warrant holder information, which are exchanged or received pursuant 
to the negotiation or the carrying out of this Agreement including the fees for services set forth in 
the attached schedule shall remain confidential, and shall not be voluntarily disclosed to any 
other person, except as may be required by law. 

[Signature Page Follows] 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 220 of 293



 
 

29 
  

 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 

executed and delivered as of the day and year first above written. 

PATRIOT COAL CORPORATION 

By: _______________________________________ 

Name: ____________________________________ 

Title: _____________________________________ 

 

[   ] 
as Warrant Agent 

By: _______________________________________ 

Name: ____________________________________ 

Title: _____________________________________ 
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Exhibit A-1 

FORM OF WARRANT STATEMENT 

 [As provided by the Warrant Agent] 
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EXHIBIT A-2 

FORM OF FACE OF 

GLOBAL WARRANT CERTIFICATE 

VOID AFTER 5:00 P.M., NEW YORK CITY TIME, ON [•], 202[•] 

This Global Warrant Certificate is held by The Depository Trust Company (the 
“Depositary”) or its nominee in custody for the benefit of the beneficial owners hereof, and is not 
transferable to any person under any circumstances except that (i) this Global Warrant Certificate 
may be exchanged in whole but not in part pursuant to Section 5.2(a) of the Warrant Agreement 
dated as of [•], 201[•] (the “Warrant Agreement”), (ii) this Global Warrant Certificate may be 
delivered to the Warrant Agent for cancellation pursuant to Section 5.1(h) of the Warrant 
Agreement and (iii) this Global Warrant Certificate may be transferred to a successor Depositary 
with the prior written consent of the Company. 

Unless this Global Warrant Certificate is presented by an authorized representative of the 
Depositary to the Company or the Warrant Agent for registration of transfer, exchange or 
payment and any certificate issued is registered in the name of [•] or such other entity as is 
requested by an authorized representative of the Depositary (and any payment hereon is made to 
[•] or to such other entity as is requested by an authorized representative of the Depositary), any 
transfer, pledge or other use hereof for value or otherwise by or to any person is wrongful 
because the registered owner hereof, [•], has an interest herein. 

Transfers of this Global Warrant Certificate shall be limited to transfers in whole, but not 
in part, to nominees of the Depositary or to a successor thereof or such successor’s nominee, and 
transfers of portions of this Global Warrant Certificate shall be limited to transfers made in 
accordance with the restrictions set forth in Article 5 of the Warrant Agreement. 

No registration or transfer of the securities issuable pursuant to the Warrant will be 
recorded on the books of the Company until such provisions have been complied with. 
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THE SECURITIES REPRESENTED BY THIS WARRANT CERTIFICATE (INCLUDING 

THE SECURITIES ISSUABLE UPON EXERCISE OF THE WARRANT) ARE SUBJECT TO 
ADDITIONAL AGREEMENTS SET FORTH IN THE WARRANT AGREEMENT, DATED 

AS OF •, 201[•], BY AND BETWEEN PATRIOT COAL CORPORATION AND THE 
WARRANT AGENT (THE “WARRANT AGREEMENT”). 

THIS WARRANT WILL BE VOID IF NOT EXERCISED PRIOR TO 
5:00 P.M., NEW YORK CITY TIME, ON [•], 202[•] 

WARRANT TO PURCHASE, AT THE ELECTION OF THE HOLDER 
 CLASS A COMMON STOCK IN PATRIOT COAL CORPORATION  

CUSIP # • 
ISSUE DATE: •, 201[•] 

No. A-1 

This certifies that, for value received, ___________________________, and its 
registered assigns (collectively, the “Registered Holder”), is entitled to purchase from Patriot 
Coal Corporation, a Delaware corporation (the “Company”), subject to the terms and conditions 
hereof, at any time before 5:00 p.m., New York time, on •, 202[•] the number of fully paid and 
nonassessable shares of Class A Common Stock of the Company, as set forth above at the 
Exercise Price (as defined in the Warrant Agreement) applicable to Warrants. The Exercise Price 
and the number and kind of shares purchasable hereunder are subject to adjustment from time to 
time as provided in Article 6 of the Warrant Agreement. The initial Exercise Price shall be 
$0.010. 

This Warrant Certificate shall not be valid unless countersigned by the Warrant Agent. 

IN WITNESS WHEREOF, this Warrant has been duly executed by the Company under 
its corporate seal as of the ____ day of ___________________, 201[•]. 

PATRIOT COAL CORPORATION 

By: _______________________________________ 
Name: 
Title: 

Attest: ___________________________ 
Secretary 

•, 
as Warrant Agent 

By: ___________________________ 
Name: 
Title: 
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Address of Registered Holder for Notices (until changed in accordance with this 
Warrant): 

REFERENCE IS HEREBY MADE TO THE FURTHER PROVISIONS OF THIS 
WARRANT CERTIFICATE SET FORTH ON THE REVERSE HEREOF. SUCH FURTHER 
PROVISIONS SHALL FOR ALL PURPOSES HAVE THE SAME EFFECT AS THOUGH 
FULLY SET FORTH AT THIS PLACE. 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 225 of 293



 
 

Page 4 of Exhibit A-2 
  

 
FORM OF REVERSE OF WARRANT 

The Warrant evidenced by this Warrant Certificate is a part of a duly authorized issue of 
Warrants to purchase an aggregate of [•] shares of Class A Common Stock of Patriot Coal 
Corporation, each issued pursuant to the Warrant Agreement, a copy of which may be inspected 
at the Warrant Agent’s office. The Warrant Agreement hereby is incorporated by reference in 
and made a part of this instrument and is hereby referred to for a description of the rights, 
limitation of rights, obligations, duties and immunities thereunder of the Warrant Agent, the 
Company and the Registered Holders of the Warrants. All capitalized terms used on the face of 
this Warrant herein but not defined that are defined in the Warrant Agreement shall have the 
meanings assigned to them therein. 

Upon due presentment for registration of transfer of the Warrant at the office of the 
Warrant Agent, a new Warrant Certificate or Warrant Certificates of like tenor and evidencing in 
the aggregate a like number of Warrants shall be issued to the transferee in exchange for this 
Warrant Certificate, subject to the limitations provided in the Warrant Agreement, without 
charge except for any applicable tax or other governmental charge. 

The Company shall not be required to issue fractions of Warrant Shares or any 
certificates that evidence fractional Warrant Shares. 

No Warrants may be sold, exchanged or otherwise transferred in violation of the 
Securities Act or state securities laws. 

This Warrant does not entitle the Registered Holder to any of the rights of a stockholder 
of the Company. 

The Company and Warrant Agent may deem and treat the Registered Holder hereof as 
the absolute owner of this Warrant Certificate (notwithstanding any notation of ownership or 
other writing hereon made by anyone) for the purpose of any exercise hereof and for all other 
purposes, and neither the Company nor the Warrant Agent shall be affected by any notice to the 
contrary.
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EXHIBIT B 

EXERCISE FORM FOR REGISTERED HOLDERS 
HOLDING BOOK-ENTRY WARRANTS 

(To be executed upon exercise of Warrant) 

In this election form, “Warrant Agreement” means the Warrant Agreement dated [•], 
2013 between Patriot Coal Corporation and [                         ], and capitalized terms defined 
therein have the same meaning in this election form. 

The undersigned hereby irrevocably elects to exercise the right, represented by the Book-
Entry Warrants, to purchase Warrant Shares and (check one and fill in the appropriate 
information under): 

 herewith tenders payment for exercise of _______ Warrants in accordance with the 
elections specified below to the order of Patriot Coal Corporation in the amount of 
$_________ (rounded up to the nearest one cent) in accordance with the terms of the 
Warrant Agreement and this Warrant;  

• __________________ Warrants are exercised for shares of Class A Common Stock; 
and 

or 

 herewith tenders this Warrant pursuant to the net issuance exercise provisions of Section 
3.2(d) of the Warrant Agreement in accordance with the elections specified below. This 
exercise and election shall be immediately effective or shall be effective as of 5:00 p.m., 
New York time, on [insert date]. 

• __________________ Warrants are exercised for share of Class A Common Stock; 
and 

The undersigned requests that [a statement representing] the Warrant Shares be delivered 
as follows: 

Name ____________________________________ 

Address ___________________________________ 

Delivery Address (if different) 
____________________________________ 
____________________________________ 
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If said number of shares shall not be all the shares purchasable under the within 

Book-Entry Warrants, the undersigned requests that a new Book-Entry Warrant representing the 
balance of such Warrants shall be registered, with the appropriate Warrant Statement delivered 
as follows: 

Name ____________________________________ 

Address ___________________________________ 

Delivery Address (if different) 
____________________________________ 
____________________________________ 

___________________________________  
Social Security or Other Taxpayer 
Identification Number of Holder 

Signature: ____________________________  

 
Note: If the statement representing the Warrant 
Shares or any Book-Entry Warrants representing 
Warrants not exercised is to be registered in a name 
other than that in which the Book-Entry Warrants 
are registered, the signature of the holder hereof 
must be guaranteed. 

SIGNATURE GUARANTEED BY: 
__________________________________________ 

Signatures must be guaranteed by a participant in 
the Securities Transfer Agent Medallion Program, 
the Stock Exchanges Medallion Program or the 
New York Stock Exchange, Inc. Medallion 
Signature Program. 

Countersigned: 
Dated:  _____________________ , 20 ___________ 

•, 
as Warrant Agent 

By: _______________________________________ 
Name: 
Title: 
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EXHIBIT C 

FORM OF ASSIGNMENT 

(To be executed only upon assignment of Warrant) 

For value received, ____________________ hereby sells, assigns and transfers unto the 
Assignee(s) named below the rights represented by such Warrants listed opposite the respective 
name(s) of the Assignee(s) named below and all other rights of the Registered Holder under the 
within Warrants, and does hereby irrevocably constitute and appoint 
_____________________________ attorney, to transfer said Warrants on the books of the 
within-named Company with respect to the number of Warrants set forth below, with full power 
of substitution in the premises: 

Name(s) of Assignee(s)_____________________________ 

Address _________________________________________ 

No. of Warrants ___________________________________ 

And if said number of Warrants shall not be all the Warrants represented by the Warrants 
owned by the Assignor, new Warrants are to be issued in the name of said undersigned for the 
balance remaining of the Warrants registered by said Warrants. 

Dated: _________ , 20 __________  

Signature __________________________________ 

Note: The above signature should correspond 
exactly with the name on the face of this 
Warrant 
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STOCKHOLDERS AGREEMENT 

AMONG 

PATRIOT COAL CORPORATION 

AND 

CERTAIN OF ITS STOCKHOLDERS 

PARTY HERETO 

DATED AS OF [_____], 2013 
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STOCKHOLDERS AGREEMENT 
 
 This Stockholders Agreement (as it may be amended, supplemented or otherwise 
modified from time to time, this “Agreement”), dated as of [•], 2013 (the “Effective Date”), is 
entered into among Patriot Coal Corporation, a Delaware corporation (the “Company”) and each 
of the undersigned entities and/or their investment advisors, managers, managed funds or 
accounts, intermediaries or nominees executing a counterpart signature page hereof or a joinder 
agreement hereto substantially in the form of Exhibit A hereto, in each case, whether on the date 
hereof or hereafter (collectively, the “Stockholders”). 

W I T N E S S E T H: 
 

 WHEREAS, on July 9, 2012 (the “Petition Date”), the Debtors filed voluntary chapter 
11 petitions under title 11 of the United States Code (the “Bankruptcy Code”), and the Debtors’ 
chapter 11 cases are being jointly administered by the United States Bankruptcy Court for the 
Eastern District of Missouri (the “Bankruptcy Court”) under the caption In re Patriot Coal 
Corporation, et al, Case No. 12-51502-659 (Jointly Administered) (the “Chapter 11 Cases”);   

 WHEREAS, on November 4, 2013, the Debtors filed the Debtors’ Third Amended Joint 
Plan of Reorganization under Chapter 11 of the Bankruptcy Code [ECF No. 4927] (as amended 
and supplemented through the date hereof, the “Plan”); 

 WHEREAS, on November 4, 2013, the Debtors and the Backstop Parties (as defined 
below) entered into that certain backstop rights purchase agreement, attached as Appendix G to 
the Disclosure Statement for Debtors’ Third Amended Joint Plan of Reorganization under 
Chapter 11 of the Bankruptcy Code [ECF No. 4928] (the “Backstop Rights Purchase 
Agreement”); 

 WHEREAS, on [•], 2013, the Bankruptcy Court entered an order confirming the Plan;  

 WHEREAS, the Plan provides for, among other things, the cancellation of all existing 
equity in the Company and the issuance of Common Stock (as defined below) and warrants of 
the Company (the “Warrants”) exercisable for Common Stock; 

 WHEREAS, the Plan provides for, among other things, the Company’s execution of a 
stockholders’ agreement that provides the Backstop Parties and certain other holders of at least 
5% of the Fully-Diluted Common Stock certain consent and information rights; 

 WHEREAS, in connection with the consummation of the transactions contemplated by 
the Plan and the Backstop Rights Purchase Agreement, the Company and the Stockholders desire 
to enter into this Agreement to provide certain rights and obligations among them; and 

 WHEREAS, capitalized terms used but not otherwise defined herein shall have the 
respective meanings ascribed to them in Section 1.1. 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 233 of 293



2 
  

ARTICLE I 
 

CERTAIN DEFINITIONS 

Section 1.1 Definitions 

As used in this Agreement, the following terms shall have the following respective meanings: 

“5% Owner” means any Person beneficially owning 5% or more of the Equity Securities 
entitled to vote on the election of the directors of the Company. 

“Affiliate” of a Person means (a) such Person’s controlling member, general partner, manager 
and investment manager and affiliates thereof; (b) any entity with the same general partner, 
manager or investment manager as such Person or a general partner, manager or investment 
manager affiliated with such general partner, manager or investment manager of such Person; 
and (c) any other Person that directly or indirectly through one or more intermediaries, controls, 
is controlled by, or is under common control with, the first Person, the general partner of such 
Person, investment manager of such Person or an affiliate of such Person, general partner or 
investment manager.  The term “control” (including the terms “controlled by” and “under 
common control with”) means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management or policies of a Person, whether through the ownership of 
voting securities, by contract or credit arrangement, as trustee or executor, or otherwise. 

“Agreement” has the meaning specified in the Preamble. 

“Backstop Parties” means (i) the entities and/or their investment advisors, managers, managed 
funds or accounts, intermediaries or nominees set forth in the signature pages to the Backstop 
Agreement and (ii) any person executing a joinder to the Backstop Agreement as a “Backstop 
Party” in substantially the forms attached thereto. 

“Backstop Rights Purchase Agreement” has the meaning specified in the Recitals. 

“Bankruptcy Code” has the meaning specified in the Recitals. 

“Bankruptcy Court” has the meaning specified in the Recitals. 

“Board” means the Board of Directors of the Company. 

“Business Day” means a day other than a Saturday, Sunday or other day on which commercial 
banks in New York City are authorized or required by law to close. 

“Chapter 11 Cases” has the meaning specified in the Recitals. 

“Common Stock” means Class A common stock, par value $0.00001 per share, of the 
Company, entitled to one vote per share of common stock on all matters on which the common 
stock of the Company is entitled to vote, as constituted on the date hereof, any such stock into 
which such Common Stock shall have changed or any stock resulting from any reclassification 
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of such Common Stock and any shares of any class of the Company’s common stock issued with 
respect to shares of Common Stock by way of stock split, stock dividend or other 
recapitalization. 

“Company” has the meaning specified in the Preamble. 

“Competitor” means any Person that the Board in good faith determines is a competitor of the 
Company or any of its Subsidiaries. 

“Consent” means any consent, approval, authorization, waiver, permit, grant, franchise, 
concession, agreement, license, exemption or order of, registration, certificate, declaration or 
filing with, or report or notice to, any Person. 

“Consent Notice” has the meaning specified in Section 3.1(c). 

“Consent Right” has the meaning specified in Section 3.1(a). 

“Consent Right Holders” means the Stockholders that are parties to this Agreement. 

“Consent Securities” has the meaning specified in Section 3.1(a). 

“Debtors” has the meaning specified in the Recitals. 

“Effective Date” has the meaning specified in the Preamble. 

“Eligible Offering” has the meaning specified in Section 3.1(b). 

 “Equity Securities” means any class of capital stock, including the Common Stock or any 
preferred stock of the Company, however described or whether voting or non-voting, and all 
securities convertible or exercisable into or exchangeable for or rights to purchase any such 
capital stock of the Company, if any, including any Equity Security Equivalent and any and all 
other equity securities of the Company or securities convertible into or exchangeable for such 
security or issued as a distribution with respect to or in exchange for such securities. 

“Equity Security Equivalent” means any option, warrant, right, call or similar security or right 
exercisable into, exchangeable for, or convertible into Equity Securities. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and 
regulations promulgated thereunder. 

“Fair Market Value” means, as of any date when the Common Stock is listed on one or more 
national securities exchanges, the closing price reported on the principal national securities 
exchange on which such Common Stock is listed and traded on the date of determination, or, if 
there is no such closing price reported on that date, then on the last preceding date on which such 
a closing price was reported.  If the Common Stock is not listed on a national securities 
exchange, the Fair Market Value shall mean, as determined by the Board in good faith, a 
valuation based upon the price that would be paid for the Common Stock in an acquisition of all 
outstanding shares of capital stock of the Company on a stand alone basis in a privately 
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negotiated arm’s length transaction between a willing seller under no compulsion to sell and a 
willing buyer under no compulsion to buy, (i) taking into account the aggregate amount payable 
in respect of the liquidation preference of any capital stock of the Company having a liquidation 
preference, and (ii) taking into account the aggregate amount payable in respect of any accrued 
and unpaid dividends on any capital stock of the Company whose holders have rights to 
dividends that are senior to the rights of holders of Common Stock.   The Company shall prepare 
and deliver to the Consent Right Holders its calculation of the Fair Market Value per share of 
Common Stock (the “Company’s Valuation”) within ten days of its delivery of a Consent 
Notice.   If a Consent Right Holder does not agree with the Company’s Valuation, then the 
Consent Right Holder may request, within 10 business days after delivery of the Company’s 
Valuation to the Consent Right Holder, that the Company’s Valuation be reviewed by an 
independent investment banking or other valuation firm approved by the Consent Right Holders 
of a majority of all Equity Securities beneficially owned by all Consent Right Holders.  The 
Company and the Consent Right Holder shall be responsible for their own fees and expenses, 
including the fees and expenses of their respective counsel, provided, however, the Company 
shall be solely responsible for the fees and expenses of any investment banking or other 
valuation firm engaged to provide a valuation as described above. 

“Family Member” shall mean any person’s spouse, minor child, adult child, stepchild, adopted 
child, brother, sister, parent, adoptive parent, stepparent, stepbrother, stepsister, brother-in-law, 
sister-in-law, son-in-law, daughter-in-law, father-in-law or mother-in-law. 

“Fully-Diluted” means, with respect to the calculation of the total number of outstanding shares 
of Common Stock (or held by a Person or group of Persons), all such shares of Common Stock 
actually outstanding (or held by such Person or Persons) and all shares of Common Stock 
underlying options, warrants and other Equity Security Equivalents outstanding (or held by such 
Person or Persons), disregarding any vesting provisions of such instruments.  For the avoidance 
of doubt, the “Fully-Diluted” number of securities outstanding does not including securities held 
by the Company in treasury or otherwise. 

“Fundamental Documents” means the Company’s charter and by-laws. 

“GAAP” has the meaning specified in Section 3.2(a)(i). 

“Governmental Authority” means any international, supranational or national government, any 
state, provincial, local or other political subdivision thereof; any entity, authority or body 
exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining 
to government; any court, tribunal or arbitrator; any self-regulatory organization; or any 
securities exchange or quotation system. 

“Independent Third Party” means any Person who, immediately prior to the contemplated 
transaction, (a) is not a 5% Owner, (b) is not an Affiliate of any 5% Owner, and (c) is not a 
Family Member of any 5% Owner. 

“IPO” means a bona fide sale by the Company of Equity Securities in an initial public offering 
registered under the Securities Act which has been approved by the Board. 
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“Joinder Agreement” means the joinder agreement substantially in the form of Exhibit A 
hereto, which may be executed by a Person holding Common Stock or Warrants whose number 
of shares of Common Stock plus the number of shares of Common Stock into which their 
Warrants could be exercised for would, in the aggregate, be equal to or greater than 5% of the 
total number of outstanding shares of Common Stock (calculated on a Fully-Diluted basis).  

“Non-Employee Holders” has the meaning specified in Section 4.2. 

“Notice” has the meaning specified in Section 5.6(a). 

“own” means to own, hold or otherwise exercise investment discretion over the applicable 
Equity Securities.  The terms “owner” and “ownership” shall have meanings correlative of the 
foregoing. 

“Person” or “person” means any natural person, firm, limited liability company, general or 
limited partnership, association, corporation, company, joint venture, trust, Governmental 
Authority or other entity. 

“Petition Date” has the meaning specified in the Recitals. 

“Plan” has the meaning specified in the Recitals. 

“Proprietary Information” has the meaning specified in Section 4.1. 

“Registration Rights Agreement” means the registration rights agreement, dated as of the 
Effective Date, between the Company and the Stockholders party thereto. 

“Sale of the Company” means the sale of the Company, in one transaction or a series of related 
transactions, to an Independent Third Party or group of Independent Third Parties pursuant to 
which such party or parties acquire(s) (i) Equity Securities of the Company representing more 
than 50% of the voting power of all outstanding voting Equity Securities of the Company 
(whether by way of merger, consolidation or otherwise) or (ii) all or substantially all of the assets 
of the Company and its Subsidiaries determined on a consolidated basis. 

“SEC” means the Securities and Exchange Commission or any other federal agency at the time 
administering the Securities Act. 

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations 
promulgated thereunder. 

“Stockholders” has the meaning specified in the Recitals. 

“Subsidiary” means any Person (a) in which the Company owns, directly or indirectly, 50% or 
more of the securities or other ownership interests of such other Person, (b) in which the 
Company owns, directly or indirectly, securities or other ownership interests having ordinary 
voting power to elect a majority of the board of managers/directors, or other persons performing 
similar functions, of such Person or (c) the management of which is otherwise controlled, 
directly or indirectly, by the Company. 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 237 of 293



6 
  

“Warrants” has the meaning specified in the Recitals. 

Section 1.2 Headings; Table of Contents 

Headings and table of contents should be ignored in constructing this Agreement. 

Section 1.3 Singular, Plural, Gender 

References to one gender include all genders and references to the singular include the plural and 
vice versa. 

Section 1.4 Exhibits and Recitals 

References to this Agreement shall include any Exhibits, Annexes and Recitals and references to 
Sections, Annexes and Exhibits are to Sections of and Exhibits and Annexes to this Agreement. 

Section 1.5 Information 

References to books, records or other information mean books, records or other information in 
any form including paper, electronically stored data, magnetic media, film and microfilm. 

Section 1.6 Interpretation 

Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall 
be deemed to be followed by the words “without limitation.”  This Agreement shall be 
construed as if it is drafted by all the parties hereto and no presumption or burden of proof will 
arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this 
Agreement if an ambiguity or question of intent or interpretation arises.  If the last day of 
performance of any obligation hereunder is not a Business Day, then the deadline for such 
performance or the expiration of the applicable period or date shall be extended to the next 
Business Day. 

Section 1.7 Calculation of Ownership Percentages 

 All Stockholder ownership percentages of the outstanding Common Stock shall be calculated 
for purposes of this Agreement on a Fully-Diluted basis. 
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ARTICLE II 
 

REPRESENTATIONS AND WARRANTIES 

Each of the parties hereby severally (and not jointly) represents and warrants to each of the other 
parties as follows: 

Section 2.1 Authority; Enforceability 

Such party has the legal capacity or full power and authority (corporate or otherwise) to execute 
and deliver this Agreement and to perform its obligations hereunder.  Such party (in the case of 
parties that are not natural persons) is duly organized, validly existing and in good standing 
under the laws of the jurisdiction of its incorporation, formation or organization, and the 
execution of this Agreement and the consummation of the transactions contemplated herein have 
been duly and validly authorized by all necessary action.  No other act or proceeding, corporate 
or otherwise, on its part is necessary to authorize the execution and delivery of this Agreement or 
the consummation of any of the transactions contemplated hereby.  This Agreement has been 
duly executed by such party and constitutes its legal, valid and binding obligation, enforceable 
against it in accordance with the terms of this Agreement, subject to applicable bankruptcy, 
insolvency, reorganization, moratorium, fraudulent conveyance and other laws relating to or 
affecting the rights of creditors generally and to the exercise of judicial discretion in accordance 
with general principles of equity (whether applied by a court of law or of equity). 

Section 2.2 No Breach 

Neither the execution of this Agreement nor the performance by such party of its obligations 
hereunder nor the consummation of the transactions contemplated hereby does or will: 

(a) in the case of parties that are not natural persons, violate or conflict 
with its certificate of incorporation, bylaws or other organizational documents; 

(b) violate, conflict with or result in the breach or termination of, or 
otherwise give any other person the right to accelerate, renegotiate or terminate or receive any 
payment or constitute a default or an event of default (or an event which with notice, lapse of 
time, or both, would constitute a default or event of default) under the terms of any material 
contract or agreement to which it is a party or by which it or any of its assets or operations are 
bound or affected; or 

(c) constitute a violation by such party of any laws, rules or regulations 
of any governmental, administrative or regulatory authority or any judgments, orders, rulings or 
awards of any court, arbitrator or other judicial authority or any Governmental Authority. 

Section 2.3 Consents 

No Consent is required to be made or obtained by such party, other than those which have been 
made or obtained, in connection with (a) the execution or enforceability of this Agreement or (b) 
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the consummation of any of the transactions contemplated by this Agreement and any respective 
ancillary agreements thereto. 

ARTICLE III 
 

RIGHTS OF CERTAIN STOCKHOLDERS 

Section 3.1 Consent Rights 

(a) In addition to any other consent required by law or this Agreement, 
the Company shall not issue or enter into an agreement to issue Equity Securities or Equity 
Security Equivalents or any option, warrant, right, call or similar security or right exercisable 
into, exchangeable for, or convertible into Equity Securities or Equity Security Equivalents 
(“Consent Securities”), at less than Fair Market Value at the time of such issuance or agreement 
to issue, except pursuant to any Eligible Offering, without the prior written consent (the 
“Consent Right”) of Consent Right Holders holding Common Stock representing at least 66-
2/3% of the voting power of the Common Stock then held by all Consent Right Holders, 
calculated on a Fully-Diluted basis. 

(b) For purposes of this Agreement, the following term shall have the 
meaning set forth below: 

“Eligible Offering” means an offer by the Company to issue any Consent 
Security: 

(i) of Equity Securities or options or warrants to 
purchase Equity Securities, in each case issued or granted in accordance with the 
terms of any equity option or equity purchase plan or agreement or other benefit 
or management incentive plans approved by the Board; 

(ii) of Equity Securities issued, or issuable upon 
conversion of other securities of the Company issued pursuant to, in connection 
with or as consideration for any acquisition, merger or other similar transaction by 
the Company for which stockholder approval would not be required under 
applicable listing rules of the New York Stock Exchange if the Company were a 
public company listed on the New York Stock Exchange; or 

(iii) of Equity Securities issued on a pro rata basis 
pursuant to any stock split, stock dividend on Equity Securities or recapitalization 
approved by the Board. 

(c) The Company shall, before any securities are issued or the Company 
agrees to issue any securities other than pursuant to an Eligible Offering, give written notice (a 
“Consent Notice”) thereof to each Consent Right Holder.  Such Consent Notice shall specify the 
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amount and type of securities proposed to be issued, the proposed date of issuance, the 
consideration that the Company intends to receive therefore and all other material terms and 
conditions of such proposed issuance.   

(d) Except for equity securities of a Subsidiary to be owned by the 
Company or another Subsidiary, the rights and obligations of the Company in this Section 3.1 
shall apply to each Subsidiary of the Company to the same extent as if such Subsidiary were the 
Company for purposes of this Section 3.1.  Except for equity securities of a Subsidiary to be 
owned by the Company or another Subsidiary, the Stockholders shall have the Consent Rights 
with respect to each Subsidiary of the Company as if such Subsidiary were the Company for 
purposes of this Section 3.1. 

Section 3.2 Information 

(a) The Company shall make available to each Stockholder the 
following: 

(i) within 90 days after the end of each fiscal year, 
annual financial statements prepared in accordance with United States generally 
accepted accounting principles (“GAAP”) that would be required to be included 
in Item 8 of Part II of Form 10-K if the Company were required to file such form, 
together with a “Management's Discussion and Analysis of Financial Condition 
and Results of Operations” that describes the financial condition and results of 
operations of the Company and its consolidated Subsidiaries and a report on the 
annual financial statements by the Company's certified independent accountants; 

(ii) within 45 days after the end of each of the first three 
fiscal quarters of each fiscal year, all quarterly financial statements prepared in 
accordance with GAAP that would be required to be included in Item 1 of Part I 
of Form 10-Q if the Company were required to file such form, together with a 
“Management's Discussion and Analysis of Financial Condition and Results of 
Operations” that describes the financial condition and results of operations of the 
Company and its consolidated Subsidiaries; and 

(iii) within five business days after the occurrence of each 
event that would have been required to be reported in a Current Report on Form 
8-K if the Company were required to file this form, reports containing 
substantially all of the information with respect to the Company and its 
Subsidiaries that would be required to be filed in a Current Report on Form 8-K if 
the Company had been a reporting company under the Exchange Act (other than 
Items 1.01 or 1.02 (in each case, to the extent not relating to a financing or 
acquisition), 1.04, 2.02, 2.05, 2.06, 5.02, 5.03, 5.04, 5.05, 5.06 and 5.07 or any of 
the Items under Sections 3, 6, 7, 8 or 9 of Form 8-K); provided, however, that no 
such current report will be required to be furnished if the Company determines in 
good faith that such event is not material to Stockholders or to the business, 
assets, operations or financial positions of the Company and its Subsidiaries, 
taken as a whole. 
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(b) Notwithstanding Section 3.2(a), nothing in this Agreement will 
require (a) the Company to comply with Section 302 or Section 404 or Section 906 of the 
Sarbanes-Oxley Act of 2002, related Items 307 and 308 of Regulation S-K promulgated by the 
Commission, or Items 301 or 302 of Regulation S-K or Item 10(e) of Regulation S-K (with 
respect to any non-GAAP financial measures contained therein), in each case, as in effect on the 
date of the date of this agreement, (b) any reports to contain the separate financial information 
for guarantors as contemplated by Rule 3-05, Rule 3-09 or Rule 3-10 of Regulation S-X 
promulgated by the SEC, (c) any reports to contain information required by Item 601 of 
Regulation S-K, or (d) any reports to include the schedules identified in Section 5-04 of 
Regulation S-X under the Securities Act. References under this Section 3.2 to the laws, rules, 
forms, items, articles and sections shall be to such laws, rules, forms, items, articles and sections 
as they exist on the date of this Agreement, without giving effect to amendments thereto that 
may take effect after the date of this Agreement. 

(c) The Company will (a) post such financial statements and other 
information on its public website (or through a public announcement or such other medium as 
the Company may use at the time) within the time periods specified above and (b) arrange and 
participate in quarterly conference calls to discuss its results of operations no later than ten 
business days following the date on which each of the quarterly and annual reports are made 
available as provided above; provided that the Company may limit the information made 
available during such conference calls to the extent the Company determines, in its sole 
discretion, that such information that (x) would not be material to the Stockholders or to the 
business, assets, operations or financial positions of the Company and its Subsidiaries, taken as a 
whole, or (y) would otherwise cause material competitive harm to the business, assets, 
operations, financial position or prospects of the Company and its Subsidiaries, taken as a whole. 
The Company will provide on its public website (or through a public announcement or such 
other medium as the Company may use at the time) dial-in conference call information 
substantially concurrently with the posting of such reports as provided for in clause (a) above. 

(d) The subsequent filing or making available of any materials or 
conference call required by this Section 3.2(a) shall be deemed automatically to cure any breach 
resulting from the failure to file or make available such materials or conference call within the 
required time frame. 

(e) In addition, to the extent not satisfied by the foregoing, for so long 
as any Common Stock or Warrants are outstanding and the Company is not subject to Section 13 
or 15(d) of the Exchange Act, the Company will promptly furnish or cause to be furnished Rule 
144A Information (as defined below) to such Stockholder or to a prospective purchaser of any 
such Common Stock or Warrant designated by any such Stockholder, as the case may be, to the 
extent required to permit compliance by such Stockholder with Rule 144A under the Securities 
Act in connection with the resale of any such security. “Rule 144A Information” shall be such 
information as is specified pursuant to Rule 144A(d)(4) under the Securities Act or any successor 
provisions.  
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ARTICLE IV 
 

ADDITIONAL COVENANTS 

Section 4.1 Confidentiality 

Subject to this Section 4.1, unless the disinterested members of the Board otherwise agree, each 
Stockholder shall hold in strict confidence any Proprietary Information (as hereinafter defined) it 
receives regarding the Company (or any predecessor thereto or any Subsidiary thereof), or any 
Proprietary Information regarding the business or affairs of any other Stockholder in respect of 
the Company, whether such information is received from the Company, another Stockholder or 
Affiliate or partner of a Stockholder or another Person for the period commencing on the 
Effective Date and ending on the first anniversary of the date such Stockholder shall no longer be 
a Stockholder of the Company.  “Proprietary Information” means any information that derives 
independent economic value, actual or potential, from not being generally known to the public or 
to other Persons who can obtain economic value from its disclosure or use, and includes 
information of the Company, its Subsidiaries, any Stockholder and any Person with whom the 
Company or any Stockholder does business; provided that Proprietary Information shall not 
include (a) information that is or becomes available to the public generally without breach of this 
Section 4.1 and (b) information that becomes available to the Stockholder on a non-confidential 
basis from a source other than the Company or its Subsidiaries or any other Stockholder or its 
Affiliates; provided that such source was not known by the Stockholder to be bound by a 
confidentiality obligation to the Company or its Subsidiaries.  The provisions of this Section 4.1 
shall survive and remain enforceable against each Stockholder for a period of one year following 
the date such Stockholder ceases to be a Stockholder of the Company, whether through a transfer 
of all of such Stockholder’s Equity Securities or otherwise.  Notwithstanding anything herein to 
the contrary, a Stockholder may disclose (a) Proprietary Information to a bona fide potential 
purchaser of Company securities held by such Stockholder and/or the broker in such transaction 
if such bona fide potential purchaser and/or broker executes a confidentiality agreement with 
such Stockholder in a form reasonably satisfactory to the Company (which, among other things, 
provides for third-party beneficiary rights in favor of the Company to enforce the terms thereof); 
provided that no Proprietary Information may be shared with a Competitor or any Person who is 
an Affiliate of a Competitor; (b) information required to be disclosed by applicable laws and 
regulations or stock exchange requirements or requirements of the Financial Industry Regulatory 
Authority, Inc., if applicable, including to regulatory bodies asserting jurisdiction over a 
Stockholder; (c) information  required to be disclosed pursuant to an order, subpoena or legal 
process; (d) information disclosed to current, former or prospective members, owners, partners, 
officers, fiduciaries, directors or Affiliates of or lenders to such Stockholder (and the members, 
owners, partners, officers, fiduciaries or directors of such Affiliates), and to auditors, counsel, 
and other professional advisors to such Persons or the Company; provided that such Persons 
have been informed of the confidential nature of the information and directed to keep such 
information confidential, and, in any event, the Stockholder disclosing such information shall be 
liable for any failure by such Persons to abide by the provisions of this Section 4.1; provided, 
further, that if any such Person is a Competitor no such information shall be disclosed to such 
Person by a Stockholder without written consent of the Company; and provided, further, that if 
any such Person is an Affiliate of a material Competitor, the Stockholder shall enter into a 
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confidentiality agreement with such Person with respect to such information to the reasonable 
satisfaction of  the Company (which, among other things, provides for third-party beneficiary 
rights in favor of the Company to enforce the terms thereof); and (e) information disclosed in 
connection with any litigation or dispute among the Stockholder and the Company; provided that 
any disclosure pursuant to clause (b), (c) or (e) of this sentence shall be made only subject to 
such procedures the Stockholder making such disclosure determines in good faith are reasonable 
and appropriate in the circumstances, taking into account the need to maintain the confidentiality 
of such information and the availability, if any, of procedures under laws, regulations, subpoenas 
or other legal processes; provided further that nothing herein shall be construed to require any 
Stockholder to expend any amounts with respect to the procedures under laws, regulations, 
subpoenas or other legal process referenced in the immediately preceding proviso. 

Section 4.2 Competing Activities 

Subject only to the terms of any written agreement to the contrary, the Stockholders and their 
officers, directors, shareholders, partners, members, managers, agents and employees, who are 
not employees of the Company or its Subsidiaries (“Non-Employee Holders”), and each of their 
respective Affiliates, may engage or invest in, independently or with others, any business activity 
of any type or description, including those that might be the same as or similar to the Company’s 
business and that might be in direct or indirect competition with the Company.  Neither the 
Company, its Subsidiaries nor any Stockholder shall have any right in or to such other ventures 
or activities or to the income or proceeds derived therefrom.  The Non-Employee Holders shall 
not be obligated to present to the Company any matter, transaction or interest that is presented to, 
or acquired, created, or developed by, or which otherwise comes into the possession of any such 
Non-Employee Holder, even if the matter, transaction or interest is of the character that, if 
presented to the Company, could be taken by the Company, other than if such matter, transaction 
or interest was presented to any Board designee of such Non-Employee Holder expressly and 
solely in such Person’s capacity as a member of the Board specifically for the benefit of the 
Company.  The Non-Employee Holders shall have the right to hold any matter, transaction or 
interest for their own account or to recommend such matter, transaction or interest to Persons 
other than the Company, other than if such opportunity was presented to any Board designee of 
such Non-Employee Holder expressly and solely in such Person’s capacity as a member of the 
Board specifically for the benefit of the Company.  Each Non-Employee Holder acknowledges 
that the other Non-Employee Holders and their officers, directors, shareholders, partners, 
members, managers, agents and employees and each of their respective Affiliates either now or 
in the future may directly or indirectly hold interest in and/or manage other businesses, including 
businesses that may compete with the Company and for the Non-Employee Holders’ time.  Each 
Stockholder hereby waives any and all rights and claims that they may otherwise have against 
the Non-Employee Holders and their officers, directors, shareholders, partners, members, 
managers, agents and employees, and each of their respective Affiliates, as a result of any of 
such activities. 
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Section 4.3 No Effect Upon Lending Relationship   

Notwithstanding anything herein to the contrary, nothing contained in this Agreement shall 
affect, limit or impair the rights and remedies of any Stockholder in its capacity as a lender to the 
Company or any of its subsidiaries pursuant to any agreement under which the Company or any 
of its Subsidiaries has borrowed money.  Without limiting the generality of the foregoing, any 
such Person, in exercising its rights as a lender, including making its decision on whether to 
foreclose on any collateral security, will have no duty to consider (i) its status or the status of any 
of its Affiliates as a direct or indirect Stockholder of the Company, (ii) the interests of the 
Company or (iii) any duty it may have to any other direct or indirect Stockholder of the 
Company, except as may be required under the applicable loan documents or by commercial law 
applicable to creditors generally. 

Section 4.4 Passive Investment  

The parties hereto acknowledge and agree that the Backstop Parties are making a passive 
investment in the Company and shall not be and are not entitled to be actively involved in the 
management or operation of the Company. 

ARTICLE V 
 

MISCELLANEOUS 

Section 5.1 Entire Agreement; No Other Representations 

This Agreement (including the Exhibits and Annexes hereto) constitutes the entire agreement, 
and supersedes all other prior agreements, understandings, representations and warranties both 
written and oral, among the parties hereto, with respect to the subject matter hereof. 

Section 5.2 Modification or Amendment of Stockholders Agreement 

(a) Other than as a result of execution and delivery of a Joinder 
Agreement, this Agreement may not be modified, altered, amended or supplemented except by 
an agreement in writing signed by the Company, Consent Right Holders holding Common Stock 
representing at least 66-2/3% of the voting power of all of the Common Stock then held by 
Consent Right Holders, calculated on a Fully-Diluted basis. 

(b) The Fundamental Documents and the other organizational 
documents of the Company and its Subsidiaries shall not adversely affect in any respect the 
rights granted to the Stockholders pursuant to this Agreement.  In the event of any conflict or 
inconsistency between the Fundamental Documents and other organizational documents of the 
Company and its Subsidiaries and this Agreement, each Stockholder agrees to take all necessary 
action in order to cause the Fundamental Documents and other organizational documents of the 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 245 of 293



14 
  

Company and its Subsidiaries to be amended in order to give full effect to the provisions of this 
Agreement. 

Section 5.3 Waiver 

No action taken pursuant to this Agreement, including any investigation by or on behalf of any 
party, shall be deemed to constitute a waiver by the party taking such action of compliance with 
any representations, warranties, covenants or agreements contained herein.  The waiver by any 
party hereto of a breach of any provision of this Agreement shall not operate or be construed as a 
waiver of any preceding or succeeding breach and no failure by any party to exercise any right or 
privilege hereunder shall be deemed a waiver of such party’s rights or privileges hereunder or 
shall be deemed a waiver of such party’s rights to exercise the same at any subsequent time or 
times hereunder. 

Section 5.4 Counterparts 

This Agreement may be executed in several counterparts (including by facsimile, .pdf or other 
electronic transmission), each of which shall be deemed an original and all of which shall 
together constitute one and the same instrument. 

Section 5.5 Governing Law and Venue; Waiver of Jury Trial. 

(a) THIS AGREEMENT AND ALL DISPUTES BETWEEN THE 
PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THE FACTS AND 
CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY, WHETHER IN 
CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AND INTERPRETED 
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF 
DELAWARE WITHOUT GIVING EFFECT TO CONFLICTS OF LAWS PRINCIPLES THAT 
WOULD RESULT IN THE APPLICATION OF THE LAW OF ANY OTHER STATE. 

(b) Any action, suit or proceeding seeking to enforce any provision of, 
or based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall only be brought in any federal court located in the State of Delaware 
or any Delaware state court, and each party consents to the exclusive jurisdiction and venue of 
such courts (and of the appropriate appellate courts therefrom) in any such action, suit or 
proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it 
may now or hereafter have to the laying of the venue of any such, action, suit or proceeding in 
any such court or that any such action, suit or proceeding brought in any such court has been 
brought in an inconvenient forum; provided, however, that any action, suit or proceeding, 
seeking to enforce a final judgment rendered in such court may be brought in any court of 
competent jurisdiction. Process in any such action, suit or proceeding may be served on any 
party anywhere in the world, whether within or without the jurisdiction of any such court. 
Without limiting the foregoing, service of process on such party as provided in Section 5.6 shall 
be deemed effective service of process on such party. 
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(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO THIS AGREEMENT IS 
LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE 
EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY 
JURY IN RESPECT OF ANY LITIGATION OR DISPUTE DIRECTLY OR INDIRECTLY 
BASED UPON OR ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY 
OTHER AGREEMENTS RELATING HERETO OR ANY DEALINGS AMONG THEM 
RELATING TO THE TRANSACTIONS CONTEMPLATED HEREBY.  THE SCOPE OF 
THIS WAIVER IS INTENDED TO ENCOMPASS ANY AND ALL ACTIONS, SUITS AND 
PROCEEDINGS THAT RELATE TO THE SUBJECT MATTER OF THE TRANSACTIONS 
CONTEMPLATED HEREBY, INCLUDING CONTRACT CLAIMS, TORT CLAIMS, 
BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW AND STATUTORY 
CLAIMS.  EACH PARTY REPRESENTS AND ACKNOWLEDGES THAT (i) NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE 
FOREGOING WAIVER, (ii) SUCH PARTY UNDERSTANDS AND WITH THE ADVICE OF 
COUNSEL HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (iii) SUCH 
PARTY MAKES THIS WAIVER VOLUNTARILY AND (iv) SUCH PARTY HAS BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND REPRESENTATIONS IN THIS SECTION 5.5(C).  IN THE 
EVENT OF LITIGATION THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT 
TO A TRIAL BY THE COURT. 

Section 5.6 Notices and Waivers 

(a) Any notice or other communication in connection with this 
Agreement (each, a “Notice”) shall be: 

(i) in writing in English; and 

(ii) delivered by hand, fax, registered post or by courier 
using an internationally recognized courier company. 

(b) Notices to the Company shall be sent to the following address, or 
such other person or address as the Company may notify to the Stockholders from time to time: 

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141 
Attention: [Chief Financial Officer] 
Facsimile No.:[●] 
 
with a copy to: 
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Davis Polk & Wardwell LLP  
450 Lexington Avenue 
New York, NY 10017 
Attention:  Brian Resnick 
Facsimile No.: (212) 701-5213 
 
and with a copy to: 
 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Attention: Stephen E. Hessler 
Facsimile No.: (212) 446-4900 

(c) Notices to the Stockholders shall be sent to such Stockholders at the 
addresses set forth in the register of Stockholders maintained by the Company, or on any Joinder 
Agreement or such other address or facsimile number as such party may hereafter specify in 
accordance with this Section 5.6 by notice to the party sending the communication.  The 
Company will provide a Stockholder with the addresses for the other Stockholders upon a 
written request for such information for the purpose of sending out a Notice in accordance with 
this Agreement. 

(d) A Notice shall be effective upon receipt and shall be deemed to have 
been received: 

(i) at the time of delivery, if delivered by hand, 
registered post or courier; and 

(ii) at the expiration of two hours after completion of the 
transmission, if sent by facsimile, 

provided that if a Notice would become effective under the above 
provisions after 5:30 p.m. on any Business Day, then it shall be deemed 
instead to become effective at 9:30 a.m. on the next Business Day.  
References in this Agreement to time are to local time at the location of 
the addressee as set out in the Notice. 

 
(e) Subject to the foregoing provisions of this Section 5.6, in proving 

service of a Notice, it shall be sufficient to prove that the envelope containing such Notice was 
properly addressed and delivered by hand, registered post or courier to the relevant address 
pursuant to the above provisions or that the facsimile transmission report (call back verification) 
states that the communication was properly sent. 
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Section 5.7 Certain Adjustments 

Subject to Section 5.11 hereof, the provisions of this Agreement shall apply to the full extent set 
forth herein with respect to any and all shares of Common Stock of the Company or any 
successor or assign of the Company (whether by merger, consolidation, sale of assets or 
otherwise) which may be issued in respect of, in exchange for, or in substitution for the shares of 
Common Stock or other preemptive securities, by combination, recapitalization, reclassification, 
merger, consolidation or otherwise and the terms “Common Stock” and “Equity Securities” 
shall include all such other securities.  In the event of any change in the capitalization of the 
Company, as a result of any split, dividend or combination or otherwise, in each case subject to 
the terms and conditions of this Agreement, the provisions of this Agreement shall be 
appropriately adjusted. 

Section 5.8 Specific Performance 

The parties hereto agree that irreparable damage would occur in the event that any of the 
provisions of this Agreement were not performed in accordance with their specific terms or were 
otherwise breached.  It is accordingly agreed that the parties hereto shall be entitled to an 
injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce 
specifically the terms and provisions hereof in any state or federal court of Delaware (this being 
in addition to any other remedy to which they are entitled at law or in equity), and each party 
hereto agrees to waive in any action for such enforcement the defense that a remedy at law 
would be adequate. 

Section 5.9 Severability 

The provisions of this Agreement shall be deemed severable and the invalidity or 
unenforceability of any provision shall not affect the validity or enforceability or the other 
provisions hereof.  If any provision of this Agreement, or the application thereof to any Person or 
any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall be 
substituted therefor in order to carry out, so far as may be valid and enforceable, the intent and 
purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and 
the application of such provision to other Persons or circumstances shall not be affected by such 
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or 
enforceability of such provision, or the application thereof, in any other jurisdiction. 

Section 5.10 Assignment 

This Agreement shall be binding upon and inure to the benefit of the parties hereto, their 
respective heirs, successors and permitted assigns.  Neither this Agreement nor any right, 
remedy, obligation or liability arising hereunder or by reason hereof shall be assignable by either 
the Company or any Stockholder except as otherwise expressly stated hereunder or with the prior 
written consent of each other party hereto.  A Person who executes a Joinder Agreement as a 
Stockholder in accordance with the provisions hereof shall have all of the rights and obligations 
of a Stockholder hereunder.   
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Section 5.11 Termination 

The provisions of this Agreement, other than Section 4.1 and Article V, shall terminate upon a 
writing executed by Consent Right Holders holding Common Stock representing at least 66-
2/3% of the voting power of all of the Common Stock then held by Consent Right Holders, 
calculated on a Fully-Diluted basis.  An individual Stockholder’s rights under this Agreement 
will terminate upon the Stockholder holding less than 1% of the Fully-Diluted Common Stock 
then outstanding.  This Agreement will terminate automatically upon consummation of the IPO 
or a Sale of the Company. 

Section 5.12 Further Assurances 

Each of the parties hereto covenants and agrees upon the request of any other to do, execute, 
acknowledge and deliver or cause to be done, executed, acknowledged and delivered all such 
further acts, deeds, documents, assignments, transfers, conveyances, powers of attorney and 
assurances as may be reasonably necessary or desirable to give full effect to the provisions of 
this Agreement and the transactions contemplated hereby. 

Section 5.13 Fees and Expenses 

The Company will pay its internal expenses (including all salaries and expenses of its officers 
and employees performing legal or accounting duties), the expenses of any annual audit or 
quarterly review, all tax preparation fees and expenses, and the expenses of any liability 
insurance, including directors’ and officers’ liability insurance.  None of the Stockholders or 
their respective Affiliates shall be entitled to be paid management, transaction or monitoring fees 
by the Company or its Subsidiaries. 

Section 5.14 No Third-Party Beneficiaries 

Nothing in this Agreement, express or implied, is intended or shall be construed to give any 
person other than the parties to this Agreement or their respective successors and assigns any 
legal or equitable right, remedy or claim under or in respect of any agreement or provision 
contained herein. 

 [Signature pages follow.] 
 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 250 of 293



[Signature page to Stockholders Agreement] 
  

IN WITNESS WHEREOF, the parties hereto have caused this Stockholders Agreement to be 
executed as of the Effective Date. 

PATRIOT COAL CORPORATION 
 
 
By:       
Name: 
Title: 
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EXHIBIT A 

JOINDER AGREEMENT 
 
Whereas, the undersigned holds at least 5% of the total number of outstanding shares of 
Common Stock (as such term is defined in the Stockholders Agreement) of Patriot Coal 
Corporation (the “Company”), calculated on a Fully-Diluted basis; and  

Whereas, the undersigned has agreed to join in a certain Stockholders Agreement (the 
“Stockholders Agreement”) dated as of [•], 2013, among the Company and the Stockholders (as 
such term is defined in the Stockholders Agreement). 

Now, Therefore, the undersigned agrees as follows: 

1. The undersigned hereby joins in the Stockholders Agreement as a “Stockholder” and 
agrees to be bound by the terms and provisions of, and shall be entitled to the benefits under, the 
Stockholders Agreement as provided by the Stockholders Agreement. 

2. The undersigned hereby authorizes this signature page to be attached to a counterpart of 
such Stockholders Agreement. 

[Signature page follows.] 
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IN WITNESS WHEREOF, the undersigned has executed this Agreement this [●] day of [●], 
20[●]. 

 
 

Name: 
Title: 
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PATRIOT COAL CORPORATION 

 

REGISTRATION RIGHTS AGREEMENT 

 

 

[●], 2013 
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PATRIOT COAL CORPORATION 

REGISTRATION RIGHTS AGREEMENT 

THIS REGISTRATION RIGHTS AGREEMENT (this “Agreement”) is made as of [●], 
2013, among Patriot Coal Corporation, a Delaware corporation (the “Company”), and each of the 
investors listed on the Schedule of Investors attached hereto and each other Person that acquires 
New Class A Common Stock or Warrants after the date hereof and becomes a party to this 
Agreement by the execution and delivery of a Joinder as provided for herein (collectively, the 
“Investors”). Except as otherwise specified herein, all capitalized terms used in this Agreement 
are defined in Section 1. 

The Company and certain of the Investors are parties to the Backstop Rights Purchase 
Agreement dated as of November 4, 2013 (the “Backstop Agreement”), pursuant to which, 
among other things, certain backstop investors purchased warrants exercisable for New Class A 
Common Stock (the “Warrants”) from the Company in connection with the completion of a 
rights offering (“Rights Offering”) contemplated by each of the Backstop Agreement and the 
Plan.  The execution and delivery of this Agreement is a condition to the consummation of the 
transactions under the Backstop Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties to this Agreement hereby agree as follows: 

Section 1. Definitions.  Unless otherwise set forth below or elsewhere in this 
Agreement, other capitalized terms contained herein have the meanings set forth in the Backstop 
Agreement. 

“Affiliate” of any Person means any other Person controlled by, controlling or under 
common control with such Person; provided that the Company and its Subsidiaries shall not be 
deemed to be Affiliates of any holder of Registrable Securities.  As used in this definition, 
“control” (including, with its correlative meanings, “controlling,” “controlled by” and “under 
common control with”) shall mean possession, directly or indirectly, of power to direct or cause 
the direction of management or policies (whether through ownership of securities, by contract or 
otherwise).  With respect to any Person who is an individual, “Affiliates” shall also include, 
without limitation, any member of such individual’s Family Group. 

“Agreement” has the meaning set forth in the recitals. 

“Backstop Agreement” has the meaning set forth in the recitals. 

“Backstop Investors” means (i) the entities and/or their investment advisors, managers, 
managed funds or accounts, intermediaries or nominees set forth in the signature pages to the 
Backstop Agreement and (ii) any person executing a joinder to the Backstop Agreement in 
substantially the forms attached thereto. 

“Capital Stock” means (i) with respect to any Person that is a corporation, any and all 
shares, interests or equivalents in capital stock of such corporation (whether voting or nonvoting 
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and whether common or preferred) and (ii) with respect to any Person that is not a corporation, 
individual or governmental entity, any and all partnership, membership, limited liability 
company or other equity interests of such Person that confer on the holder thereof the right to 
receive a share of the profits and losses of, or the distribution of assets of, the issuing Person, 
including in each case any and all warrants, rights (including conversion and exchange rights) 
and options to purchase any of the foregoing. 

“Closing” has the meaning set forth in the Backstop Agreement. 

“Company” has the meaning set forth in the preamble. 

“Demand Registrations” has the meaning set forth in Section 2(a). 

“Effective Date” has the meaning set forth in the Plan.  

“Equity Securities” has the meaning set forth in Section 4(a). 

“Exchange Act” means the Securities Exchange Act of 1934, as amended from time to 
time, or any successor federal law then in force, together with all rules and regulations 
promulgated thereunder. 

“Family Group” means, with respect to a Person who is an individual, (i) such 
individual’s spouse and descendants (whether natural or adopted) (collectively, for purposes of 
this definition, “relatives”), (ii) such individual’s executor or personal representative, (iii) any 
trust, the trustee of which is such individual or such individual’s executor or personal 
representative and which at all times is and remains solely for the benefit of such individual 
and/or such individual’s relatives, (iv) any corporation, limited partnership, limited liability 
company or other tax flow-through entity the governing instruments of which provide that such 
individual or such individual’s executor or personal representative shall have the exclusive, 
nontransferable power to direct the management and policies of such entity and of which the sole 
owners of stock, partnership interests, membership interests or any other equity interests are 
limited to such individual, such individual’s relatives and/or the trusts described in clause (iii) 
above, and (v) any retirement plan for such individual or such individual’s relatives. 

“FINRA” means the Financial Industry Regulatory Authority. 

“Free Writing Prospectus” means a free-writing prospectus, as defined in Rule 405. 

“Holdback Period” has the meaning set forth in Section 4(a). 

“Indemnified Parties” has the meaning set forth in Section 7(a). 

“Independent Third Party” means any Person who, immediately prior to the contemplated 
transaction, (i) does not own in excess of 5% of the voting Capital Stock of the Company on a 
fully-diluted basis (a “5% Owner”), and (ii) is not an Affiliate of or acting in concert with a 5% 
Owner and (iii) is not part of the Family Group of a 5% Owner. 

“Investors” has the meaning set forth in the recitals. 
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“Joinder” has the meaning set forth in Section 9. 

“Long-Form Registrations” has the meaning set forth in Section 2(a). 

“New Class A Common Stock” means the Company’s Class A common stock, par value 
$0.00001 per share. 

“Person” means an individual, a partnership, a corporation, a limited liability company, 
an association, a joint stock company, a trust, a joint venture, an unincorporated organization and 
a governmental entity or any department, agency or political subdivision thereof. 

“Piggyback Registrations” has the meaning set forth in Section 3(a). 

“Plan” means the Third Amended Joint Plan of Reorganization under Chapter 11 of the 
Bankruptcy Code (as amended, supplemented or otherwise modified from time to time, the 
“Plan”) of the Company and its subsidiaries, as confirmed by the United States Bankruptcy 
Court for the Eastern District of Missouri Eastern Division having jurisdiction over the Plan on 
[___________________], 2013. 

“Public Offering” means any sale or distribution by the Company and/or holders of 
Registrable Securities to the public of Equity Securities pursuant to an offering registered under 
the Securities Act. 

“Registrable Securities” means (i) any New Class A Common Stock, including New 
Class A Common Stock issuable upon exercise of Warrants and Warrants issued pursuant to the 
Backstop Agreement or the Rights Offering or distributed (directly or indirectly) to the Investors 
or any of their respective Affiliates, (ii) any common Capital Stock of the Company or any 
Subsidiary of the Company issued or issuable with respect to the securities referred to in clause 
(i) above by way of dividend, distribution, split or combination of securities, or any 
recapitalization, merger, consolidation or other reorganization, and (iii) any other New Class A 
Common Stock or Warrants held by Persons holding securities described in clauses (i) or (ii) 
above.  As to any particular Registrable Securities, such securities shall cease to be Registrable 
Securities when such securities (a) may be transferred freely (without complying with volume, 
manner of sale or current public information requirements) by the holder thereof pursuant to 
Rule 144 or (b) have been sold or distributed pursuant to a Public Offering.  For purposes of this 
Agreement, a Person shall be deemed to be a holder of Registrable Securities, and the 
Registrable Securities shall be deemed to be in existence, whenever such Person has the right to 
acquire, directly or indirectly, such Registrable Securities (upon conversion or exercise in 
connection with a transfer of securities or otherwise, but disregarding any restrictions or 
limitations upon the exercise of such right), whether or not such acquisition has actually been 
effected, and such Person shall be entitled to exercise the rights of a holder of Registrable 
Securities hereunder; provided a holder of Registrable Securities may only request that 
Registrable Securities in the form of Capital Stock of the Company registered or to be registered 
as a class under Section 12 of the Exchange Act be registered pursuant to this Agreement. 

“Registration Expenses” has the meaning set forth in Section 6(a). 
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“Rule 144”, “Rule 158”, “Rule 405” or “Rule 415” mean, in each case, such rule 
promulgated under the Securities Act (or any successor provision) by the Securities and 
Exchange Commission, as the same shall be amended from time to time, or any successor rule 
then in force. 

“Sale Transaction” has the meaning set forth in Section 4(a). 

“Securities Act” means the Securities Act of 1933, as amended from time to time, or any 
successor federal law then in force, together with all rules and regulations promulgated 
thereunder. 

“Shelf Registration” has the meaning set forth in Section 2(c). 

“Short-Form Registrations” has the meaning set forth in Section 2(a). 

“Subsidiary” means, with respect to the Company, any corporation, limited liability 
company, partnership, association or other business entity of which (i) if a corporation, a 
majority of the total voting power of shares of stock entitled (without regard to the occurrence of 
any contingency) to vote in the election of directors, managers or trustees thereof is at the time 
owned or controlled, directly or indirectly, by the Company or one or more of the other 
Subsidiaries of the Company or a combination thereof, or (ii) if a limited liability company, 
partnership, association or other business entity, a majority of the limited liability company, 
partnership or other similar ownership interest thereof is at the time owned or controlled, directly 
or indirectly, by the Company or one or more Subsidiaries of the Company or a combination 
thereof.  For purposes hereof, a Person or Persons shall be deemed to have a majority ownership 
interest in a limited liability company, partnership, association or other business entity if such 
Person or Persons shall be allocated a majority of limited liability company, partnership, 
association or other business entity gains or losses or shall be or control the managing director or 
general partner of such limited liability company, partnership, association or other business 
entity. 

“Suspension Period” has the meaning set forth in Section 5(a)(vi). 

“Violation” has the meaning set forth in Section 7(a). 

“Warrants” has the meaning set forth in the recitals. 

Section 2. Demand Registrations. 

(a) Requests for Registration.  Subject to the terms and conditions of this Agreement, 
at any time after the first anniversary of the Effective Date or such earlier time as the Company 
has completed a Public Offering of any of its Securities, any of the Backstop Investors (or their 
Affiliates) who together hold at least 10% of the New Class A Common Stock on a fully-diluted 
basis may (i) request registration under the Securities Act of all or any portion of their 
Registrable Securities on Form S-1 or any similar long-form registration (“Long-Form 
Registrations”) or (ii) may request registration under the Securities Act of all or any portion of 
their Registrable Securities on Form S-3 (including pursuant to Rule 415) or any similar short-
form registration (“Short-Form Registrations”) if available. All registrations requested pursuant 
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to this Section 2(a) are referred to herein as “Demand Registrations”.  Each request for a 
Demand Registration shall specify the approximate number of Registrable Securities requested 
to be registered and the intended method of distribution.  Within ten days after receipt of any 
such request, or at any time after the Company becomes subject to the reporting requirements of 
the Exchange Act, within ten days after the filing of the registration statement relating to the 
Demand Registration, the Company shall give written notice of the Demand Registration to all 
other holders of Registrable Securities and, subject to the terms of Section 2(e), shall include in 
such Demand Registration (and in all related registrations and qualifications under state blue sky 
laws and in any related underwriting) all Registrable Securities with respect to which the 
Company has received written requests for inclusion therein within 15 days after the receipt of 
the Company’s notice. 

(b) Long-Form Registrations.  Any one or more of the Backstop Investors (or their 
Affiliates) who together hold at least 10% of the New Class A Common Stock on a fully-diluted 
basis shall be entitled to request a Long-Form Registration, up to a maximum of three Long-
Form Registrations in the aggregate.  A registration shall not count as one of the permitted Long-
Form Registrations until it has become effective. 

(c) Short-Form Registrations.  In addition to the Long-Form Registrations provided 
pursuant to Section 2(b), any one or more of the Backstop Investors (or their Affiliates) who 
together hold at least 10% of the New Class A Common Stock on a fully-diluted basis shall be 
entitled to request an unlimited number of Short-Form Registrations.  Demand Registrations 
shall be Short-Form Registrations whenever the Company is permitted to use any applicable 
short form and if the managing underwriters (if any) agree to the use of a Short-Form 
Registration.  After the Company has become subject to the reporting requirements of the 
Exchange Act, the Company shall use its commercially reasonable efforts to make Short-Form 
Registrations available for the sale of Registrable Securities.   

(d) Shelf Registration.  If any of the Backstop Investors (or their Affiliates) request 
that a Short-Form Registration be filed pursuant to Rule 415 (a “Shelf Registration”) and the 
Company is qualified to do so, the Company shall use its commercially reasonable efforts to 
cause the Shelf Registration to be declared effective under the Securities Act as soon as 
practicable after filing, and once effective, the Company shall use its commercially reasonable 
efforts to cause the Shelf Registration to remain effective for a period ending on the earlier of (i) 
the date on which all Registrable Securities included in such registration have been sold or 
distributed pursuant to the Shelf Registration, (ii) the date as of which all of the Registrable 
Securities included in such registration cease to be Registrable Securities or (iii) the date two 
years from the date of initial effectiveness of such registration statement.   

(e) Priority on Demand Registrations.  The Company shall not include in any 
Demand Registration any securities which are not Registrable Securities without the prior written 
consent of the holders of at least 50% of the Registrable Securities initially requesting such 
registration.  If a Demand Registration is an underwritten offering and the managing 
underwriters advise the Company in writing that in their opinion the number of Registrable 
Securities and, if permitted hereunder, other securities requested to be included in such offering 
exceeds the number of Registrable Securities and other securities, if any, which can be sold 
therein without adversely affecting the marketability, proposed offering price, timing or method 
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of distribution of the offering, the Company shall include in such registration prior to the 
inclusion of any securities which are not Registrable Securities the number of Registrable 
Securities requested to be included which, in the opinion of such underwriters, can be sold, 
without any such adverse effect, pro rata among the respective holders thereof on the basis of the 
amount of Registrable Securities owned by each such holder. 

(f) Selection of Underwriters.  The holders of at least 50% of the Registrable 
Securities initially requesting registration hereunder shall have the right to select the investment 
banker(s) and manager(s) to administer the offering, subject to the Company’s approval which 
shall not be unreasonably withheld, conditioned or delayed. 

(g) Other Registration Rights.  The Company represents and warrants that it is not a 
party to, or otherwise subject to, any other agreement granting registration rights to any other 
Person with respect to any securities of the Company.  Except as provided in this Agreement, the 
Company shall not grant to any Persons the right to request the Company or any Subsidiary to 
register any Capital Stock of the Company or any Subsidiary, or any securities convertible or 
exchangeable into or exercisable for such securities, without the prior written consent of the 
holders of at least 50% of the Registrable Securities. 

Section 3. Piggyback Registrations. 

(a) Right to Piggyback.  Whenever the Company proposes to register any of its 
securities under the Securities Act (other than (i) pursuant to a Demand Registration, or (ii) in 
connection with registrations on Form S-4 or S-8 promulgated by the Securities and Exchange 
Commission or any successor or similar forms) and the registration form to be used may be used 
for the registration of Registrable Securities (a “Piggyback Registration”), the Company shall 
give prompt written notice (in any event within three business days after its receipt of notice of 
any exercise of demand registration rights other than under this Agreement or, at any time after 
the Company becomes subject to the reporting requirements of the Exchange Act, within three 
business days after the filing of the registration statement relating to the Piggyback Registration) 
to all holders of Registrable Securities of its intention to effect such Piggyback Registration and, 
subject to the terms of Section 3(c) and Section 3(d), shall include in such Piggyback 
Registration (and in all related registrations or qualifications under blue sky laws and in any 
related underwriting) all Registrable Securities with respect to which the Company has received 
written requests for inclusion therein within 20 days after delivery of the Company’s notice. 

(b) Piggyback Expenses.  The Registration Expenses of the holders of Registrable 
Securities shall be paid by the Company in all Piggyback Registrations, whether or not any such 
registration became effective. 

(c) Priority on Primary Registrations.  If a Piggyback Registration is an underwritten 
primary registration on behalf of the Company, and the managing underwriters advise the 
Company in writing that in their opinion the number of securities requested to be included in 
such registration exceeds the number which can be sold in such offering without adversely 
affecting the marketability, proposed offering price, timing or method of distribution of the 
offering, the Company shall include in such registration (i) first, the securities the Company 
proposes to sell, (ii) second, the Registrable Securities requested to be included in such 
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registration which, in the opinion of the underwriters, can be sold without any such adverse 
effect, pro rata among the holders of such Registrable Securities on the basis of the number of 
shares owned by each such holder, and (iii) third, other securities requested to be included in 
such registration which, in the opinion of the underwriters, can be sold without any such adverse 
effect. 

(d) Priority on Secondary Registrations.  If a Piggyback Registration is an 
underwritten secondary registration on behalf of holders of the Company’s securities, and the 
managing underwriters advise the Company in writing that in their opinion the number of 
securities requested to be included in such registration exceeds the number which can be sold in 
such offering without adversely affecting the marketability, proposed offering price, timing or 
method of distribution of the offering, the Company shall include in such registration (i) first, the 
securities requested to be included therein by the holders requesting such registration and the 
Registrable Securities requested to be included in such registration which, in the opinion of the 
underwriters, can be sold without any such adverse effect, pro rata among the holders of such 
securities on the basis of the number of securities so requested to be included therein, and (ii) 
second, other securities requested to be included in such registration which, in the opinion of the 
underwriters, can be sold without any such adverse effect. 

Section 4. Holdback Agreements. 

(a) Holders of Registrable Securities.  If required by the holders of a majority of the 
Registrable Securities participating in an underwritten Public Offering, each holder of 
Registrable Securities shall enter into lock-up agreements with the managing underwriter(s) of an 
underwritten Public Offering that are reasonably requested by such managing underwriter(s) and 
are also applicable to other holders of Registrable Securities regardless of whether such holders’ 
securities are included in the Public Offering.  In the absence of any such lock-up agreement, 
each holder of Registrable Securities agrees, that in connection with the Company’s initial Public 
Offering, such holder shall not (A) offer, sell, contract to sell, pledge or otherwise dispose of 
(including sales pursuant to Rule 144), directly or indirectly, any Capital Stock of the Company 
(including Capital Stock of the Company that may be deemed to be owned beneficially by such 
holder in accordance with the rules and regulations of the Securities and Exchange Commission) 
(collectively, “Equity Securities”), (B) enter into a transaction which would have the same effect 
as described in clause (A) above, (C) enter into any swap, hedge or other arrangement that 
transfers, in whole or in part, any of the economic consequences or ownership of any Equity 
Securities, whether such transaction is to be settled by delivery of such Equity Securities, in cash 
or otherwise (each of (A), (B) and (C) above, a “Sale Transaction”), or (D) publicly disclose the 
intention to enter into any Sale Transaction, from the date on which the Company gives notice to 
the holders of Registrable Securities that a preliminary prospectus has been circulated for such 
initial Public Offering to the date that is 180 days following the date of the final prospectus for 
such initial Public Offering (the “Holdback Period”), unless the underwriters managing the 
Public Offering otherwise agree in writing; 

The Company may impose stop-transfer instructions with respect to the shares of New Class A 
Common Stock (or other securities) subject to the restrictions set forth in this Section 4(a) until 
the end of such period. 
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(b) The Company.  The Company (i) shall not file any registration statement for a 
Public Offering or cause any such registration statement to become effective (for purposes of this 
Section 4(b), the words “Equity Securities” shall be replaced with the words “Capital Stock of 
the Company” in the definition of “Public Offering”) during any Holdback Period, and (ii) shall 
use its commercially reasonable efforts to cause (A) each holder of at least 5% (on a fully-diluted 
basis) of its New Class A Common Stock, or any securities convertible into or exchangeable or 
exercisable for New Class A Common Stock, purchased from the Company at any time after the 
date of this Agreement (other than in a Public Offering) and (B) each of its directors and 
executive officers to agree not to effect any Sale Transaction during any Holdback Period, except 
as part of such underwritten registration, if otherwise permitted, unless the underwriters 
managing the Public Offering otherwise agree in writing.     

Section 5. Registration Procedures. 

(a) Whenever the holders of Registrable Securities have requested that any 
Registrable Securities be registered pursuant to this Agreement, the Company shall use its 
commercially reasonable efforts to effect the registration and the sale of such Registrable 
Securities in accordance with the intended method of disposition thereof, and as expeditiously as 
possible: 

(i) in accordance with the Securities Act and all applicable rules and 
regulations promulgated thereunder, prepare and file with the Securities and Exchange 
Commission a registration statement, and all amendments and supplements thereto and 
related prospectuses, with respect to such Registrable Securities and use its commercially 
reasonable efforts to cause such registration statement to become effective (provided that 
before filing a registration statement or prospectus or any amendments or supplements 
thereto, the Company shall furnish to the counsel selected by the holders of a majority of 
the Registrable Securities covered by such registration statement copies of all such 
documents proposed to be filed and consider in good faith any comments to such 
documents by such counsel); 

(ii) notify each holder of Registrable Securities of (A) the issuance by the 
Securities and Exchange Commission of any stop order suspending the effectiveness of 
any registration statement or the initiation of any proceedings for that purpose, (B) the 
receipt by the Company or its counsel of any notification with respect to the suspension 
of the qualification of the Registrable Securities for sale in any jurisdiction or the 
initiation or threatening of any proceeding for such purpose, and (C) the effectiveness of 
each registration statement filed hereunder; 

(iii) prepare and file with the Securities and Exchange Commission such 
amendments and supplements to such registration statement and the prospectus used in 
connection therewith as may be necessary to keep such registration statement effective 
until the earlier of (A) the date when all of the securities covered by such registration 
statement have been disposed of in accordance with the intended methods of distribution 
by the sellers thereof set forth in such registration statement (but not in any event before 
the expiration of any longer period required under the Securities Act or, if such 
registration statement relates to an underwritten Public Offering, such longer period as in 

Case 12-51502    Doc 5096    Filed 12/05/13    Entered 12/05/13 21:53:36    Main Document
      Pg 264 of 293



 

9 
  

the opinion of counsel for the underwriters a prospectus is required by law to be delivered 
in connection with sale of Registrable Securities by an underwriter or dealer) and (B) two 
years from the date on which such registration statement is first effective, and comply 
with the provisions of the Securities Act with respect to the disposition of all securities 
covered by such registration statement during such period in accordance with the 
intended methods of disposition by the sellers thereof set forth in such registration 
statement; 

(iv) furnish to each seller of Registrable Securities thereunder such number of 
copies of such registration statement, each amendment and supplement thereto, the 
prospectus included in such registration statement (including each preliminary 
prospectus), each Free Writing Prospectus and such other documents as such seller may 
reasonably request in order to facilitate the disposition of the Registrable Securities 
owned by such seller; 

(v) use its commercially reasonable efforts to register or qualify such 
Registrable Securities under such other securities or blue sky laws of such jurisdictions as 
any seller reasonably requests and do any and all other acts and things which may be 
reasonably necessary or advisable to enable such seller to consummate the disposition in 
such jurisdictions of the Registrable Securities owned by such seller (provided that the 
Company shall not be required to (A) qualify generally to do business in any jurisdiction 
where it would not otherwise be required to qualify but for this subparagraph or (B) 
consent to general service of process in any such jurisdiction); 

(vi) notify each seller of such Registrable Securities (A) promptly after it 
receives notice thereof, of the date and time when such registration statement and each 
post-effective amendment thereto has become effective or a prospectus or supplement to 
any prospectus relating to a registration statement has been filed and when any 
registration or qualification has become effective under a state securities or blue sky law 
or any exemption thereunder has been obtained, (B) promptly after receipt thereof, of any 
request by the Securities and Exchange Commission for the amendment or 
supplementing of such registration statement or prospectus or for additional information, 
and (C) at any time when a prospectus relating thereto is required to be delivered under 
the Securities Act, of the happening of any event as a result of which the prospectus 
included in such registration statement contains an untrue statement of a material fact or 
omits any fact necessary to make the statements therein not misleading, and, at the 
request of any such seller, the Company shall prepare a supplement or amendment to 
such prospectus so that, as thereafter delivered to the purchasers of such Registrable 
Securities, such prospectus shall not contain an untrue statement of a material fact or omit 
to state any fact necessary to make the statements therein not misleading; provided, that 
upon written notice to the holders of Registrable Securities, the Company shall be entitled 
to delay the filing or effectiveness of any Registration Statement or to suspend, for a 
period of time (each, a “Suspension Period”), the use of any Registration Statement or 
Prospectus and shall not be required to amend or supplement the Registration Statement, 
any related Prospectus or any document incorporated therein by reference if the Company 
determines in its reasonable good faith judgment, after consultation with counsel, that (1) 
the Registration Statement or any Prospectus may contain an untrue statement of a 
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material fact or omits any fact necessary to make the statements in the Registration 
Statement or Prospectus not misleading or that (2) proceeding with the registration would 
materially interfere with a significant acquisition, corporate organization or other similar 
transaction involving the Company, require premature disclosure of material information 
that the Company has a bona fide business purpose for preserving as confidential or 
render the Company unable to comply with requirements under the Securities Act or 
Exchange Act; provided that (A) the duration of all Suspension Periods may not exceed 
ninety days in the aggregate in any twelve-month period, (B) the duration of any one 
period may not exceed thirty days, (C) at least thirty days must elapse between 
Suspension Periods, and (D) if the Suspension Period has not been invoked pursuant to 
clause (2) above, the Company shall use its commercially reasonable efforts to amend the 
Registration Statement and/or Prospectus to correct such untrue statement or omission as 
promptly as reasonably practicable.; 

(vii) use commercially reasonable efforts to cause all such Registrable 
Securities to be listed on each securities exchange on which similar securities issued by 
the Company are then listed and, if not so listed, to be listed on a securities exchange; 

(viii) use commercially reasonable efforts to provide a transfer agent and 
registrar for all such Registrable Securities not later than the effective date of such 
registration statement; 

(ix) enter into and perform such customary agreements (including 
underwriting agreements in customary form) and take all such other actions as the 
holders of a majority of the Registrable Securities being sold or the underwriters, if any, 
reasonably request in order to expedite or facilitate the disposition of such Registrable 
Securities (including, without limitation, effecting a stock split, combination of shares, 
recapitalization or reorganization); 

(x) make available for inspection upon reasonable notice and during regular 
business hours by any seller of Registrable Securities, any underwriter participating in 
any disposition pursuant to such registration statement and any attorney, accountant or 
other agent retained by any such seller or underwriter, all financial and other records, 
pertinent corporate and business documents and properties of the Company as shall be 
reasonably necessary to enable them to exercise their due diligence responsibility, and 
cause the Company’s officers, directors, employees, agents, representatives and 
independent accountants to supply all information reasonably requested by any such 
seller, underwriter, attorney, accountant or agent in connection with such registration 
statement; 

(xi) take all reasonable actions to ensure that any Free-Writing Prospectus 
utilized in connection with any Demand Registration or Piggyback Registration 
hereunder complies in all material respects with the Securities Act, is filed in accordance 
with the Securities Act to the extent required thereby, is retained in accordance with the 
Securities Act to the extent required thereby and, when taken together with the related 
prospectus, shall not contain any untrue statement of a material fact or omit to state a 
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material fact necessary to make the statements therein, in light of the circumstances under 
which they were made, not misleading; 

(xii) otherwise use its commercially reasonable efforts to comply with all 
applicable rules and regulations of the Securities and Exchange Commission, and make 
available to its security holders, as soon as reasonably practicable, an earnings statement 
covering the period of at least twelve months beginning with the first day of the 
Company’s first full calendar quarter after the effective date of the registration statement, 
which earnings statement shall satisfy the provisions of Section 11(a) of the Securities 
Act and Rule 158. 

(xiii) permit any holder of Registrable Securities which holder, in its sole and 
exclusive judgment, could reasonably be expected to be deemed an underwriter or a 
controlling person of the Company, to participate in the preparation of such registration 
or comparable statement and to allow such holder to provide language for insertion 
therein, in form and substance satisfactory to the Company, which in the reasonable 
judgment of such holder and its counsel should be included; 

(xiv) in the event of the issuance of any stop order suspending the effectiveness 
of a registration statement, or the issuance of any order suspending or preventing the use 
of any related prospectus or suspending the qualification of any New Class A Common 
Stock or Warrants included in such registration statement for sale in any jurisdiction use 
commercially reasonable efforts promptly to obtain the withdrawal of such order; 

(xv) use its commercially reasonable efforts to cause such Registrable 
Securities covered by such registration statement to be registered with or approved by 
such other governmental agencies or authorities as may be necessary to enable the sellers 
thereof to consummate the disposition of such Registrable Securities; 

(xvi) cooperate with the holders of Registrable Securities covered by the 
registration statement and the managing underwriter or agent, if any, to facilitate the 
timely preparation and delivery of certificates (not bearing any restrictive legends) 
representing securities to be sold under the registration statement and enable such 
securities to be in such denominations and registered in such names as the managing 
underwriter, or agent, if any, or such holders may request; 

(xvii) cooperate with each holder of Registrable Securities covered by the 
registration statement and each underwriter or agent participating in the disposition of 
such Registrable Securities and their respective counsel in connection with any filings 
required to be made with FINRA; 

(xviii) use its commercially reasonable efforts to make available the executive 
officers of the Company to participate with the holders of Registrable Securities and any 
underwriters in any “road shows” or other selling efforts that may be reasonably 
requested by the holders in connection with the methods of distribution for the 
Registrable Securities; 
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(xix) obtain one or more cold comfort letters from the Company’s independent 
public accountants in customary form and covering such matters of the type customarily 
covered by cold comfort letters as may be reasonably requested by the underwriters; and 

(xx) use its commercially reasonable efforts to provide to the underwriters such 
customary legal opinion(s) (and negative assurance letter(s)) of the Company’s outside 
counsel as may be requested by the underwriters. 

(b) The Company shall not undertake any voluntary act that could be reasonably 
expected to cause a Violation or result in delay or suspension under Section 5(a)(vi).  

Section 6. Registration Expenses. 

(a) The Company’s Obligation.  All expenses incurred with respect to registrations 
pursuant to this Agreement (including, without limitation, all registration, qualification and filing 
fees, fees and expenses of compliance with securities or blue sky laws, printing expenses, 
messenger and delivery expenses, fees and disbursements of custodians, and fees and 
disbursements of counsel for the Company and all independent certified public accountants, 
underwriters (excluding underwriting discounts and commissions) and other Persons retained by 
the Company) (all such expenses being herein called “Registration Expenses”), shall be borne by 
the Company and the Company shall, in any event, pay its internal expenses (including, without 
limitation, all salaries and expenses of its officers and employees performing legal or accounting 
duties), the expense of any annual audit or quarterly review, the expense of any liability 
insurance and the expenses and fees for listing the securities to be registered on each securities 
exchange on which similar securities issued by the Company are then listed.  Each Person that 
sells securities pursuant to a Demand Registration or Piggyback Registration hereunder shall 
bear and pay all underwriting discounts and commissions applicable to the securities sold for 
such Person’s account. 

(b) Counsel Fees and Disbursements.  In connection with each Demand Registration 
and each Piggyback Registration, the Company shall reimburse the holders of Registrable 
Securities included in such registration for the reasonable fees and disbursements of counsel 
chosen by the holders of a majority of the Registrable Securities included in such registration. 

Section 7. Indemnification and Contribution. 

(a) By the Company.  The Company shall indemnify and hold harmless, to the extent 
permitted by law, each holder of Registrable Securities, such holder’s officers, directors, 
members, partners, employees, agents and representatives, and each Person who controls such 
holder (within the meaning of the Securities Act) (the “Indemnified Parties”) against all losses, 
claims, actions, damages, liabilities and expenses (including with respect to actions or 
proceedings, whether commenced or threatened, and including reasonable attorney fees and 
expenses) caused by, resulting from, arising out of, based upon or related to any of the following 
statements, omissions or violations (each a “Violation”) by the Company:  (i) any untrue or 
alleged untrue statement of material fact contained in (A) any registration statement, prospectus, 
preliminary prospectus or Free-Writing Prospectus, or any amendment thereof or supplement 
thereto or (B) any application or other document or communication (in this Section 7, 
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collectively called an “application”) executed by or on behalf of the Company or based upon 
written information furnished by or on behalf of the Company filed in any jurisdiction in order to 
qualify any securities covered by such registration under the securities laws thereof, (ii) any 
omission or alleged omission of a material fact required to be stated therein or necessary to make 
the statements therein not misleading or (iii) any violation or alleged violation by the Company 
of the Securities Act or any other similar federal or state securities laws or any rule or regulation 
promulgated thereunder applicable to the Company and relating to action or inaction required of 
the Company in connection with any such registration, qualification or compliance.  In addition, 
the Company will reimburse such Indemnified Party for any legal or any other expenses 
reasonably incurred by them in connection with investigating or defending any such losses.  
Notwithstanding the foregoing, the Company shall not be liable in any such case to the extent 
that any such losses result from, arise out of, are based upon, or relate to an untrue statement or 
alleged untrue statement, or omission or alleged omission, made in such registration statement, 
any such prospectus, preliminary prospectus or Free-Writing Prospectus or any amendment or 
supplement thereto, or in any application, in reliance upon, and in conformity with, written 
information prepared and furnished in writing to the Company by such Indemnified Party 
expressly for use therein or by such Indemnified Party’s failure to deliver a copy of the 
registration statement or prospectus or any amendments or supplements thereto after the 
Company has furnished such Indemnified Party with a sufficient number of copies of the same.  
In connection with an underwritten offering, the Company shall indemnify such underwriters, 
their officers and directors, and each Person who controls such underwriters (within the meaning 
of the Securities Act) to the same extent as provided above with respect to the indemnification of 
the Indemnified Parties. 

(b) By Each Security Holder.  In connection with any registration statement in which 
a holder of Registrable Securities is participating, each such holder shall furnish to the Company 
in writing such information and affidavits as the Company reasonably requests for use in 
connection with any such registration statement or prospectus and, to the extent permitted by 
law, shall indemnify the Company, its officers, directors, employees, agents and representatives, 
and each Person who controls the Company (within the meaning of the Securities Act) against 
any losses, claims, damages, liabilities and expenses resulting from any untrue or alleged untrue 
statement of material fact contained in the registration statement, prospectus or preliminary 
prospectus or any amendment thereof or supplement thereto or any omission or alleged omission 
of a material fact required to be stated therein or necessary to make the statements therein not 
misleading, and any legal or any other expenses reasonably incurred by any Person pursuant to 
this paragraph in connection with investigating or defending any such losses, but only to the 
extent that such untrue statement or omission is contained in any information or affidavit so 
furnished in writing by such holder; provided that the obligation to indemnify shall be individual, 
not joint and several, for each holder and shall be limited to the net amount of proceeds received 
by such holder from the sale of Registrable Securities pursuant to such registration statement. 

(c) Claim Procedure.  Any Person entitled to indemnification hereunder shall (i) give 
prompt written notice to the indemnifying party of any claim with respect to which it seeks 
indemnification (provided that the failure to give prompt notice shall impair any Person’s right to 
indemnification hereunder only to the extent such failure has prejudiced the indemnifying party) 
and (ii) unless in such indemnified party’s reasonable judgment a conflict of interest between 
such indemnified and indemnifying parties may exist with respect to such claim, permit such 
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indemnifying party to assume the defense of such claim with counsel reasonably satisfactory to 
the indemnified party.  If such defense is assumed, the indemnifying party shall not be subject to 
any liability for any settlement made by the indemnified party without its consent (but such 
consent shall not be unreasonably withheld, conditioned or delayed).  An indemnifying party 
who is not entitled to, or elects not to, assume the defense of a claim shall not be obligated to pay 
the fees and expenses of more than one counsel for all parties indemnified by such indemnifying 
party with respect to such claim, unless in the reasonable judgment of any indemnified party a 
conflict of interest may exist between such indemnified party and any other of such indemnified 
parties with respect to such claim. In such instance, the conflicted indemnified parties shall have 
a right to retain one separate counsel, chosen by the holders of a majority of the Registrable 
Securities included in the registration if such holders are indemnified parties, at the expense of 
the indemnifying party. 

(d) Contribution.  If the indemnification provided for in this Section 7 is held by a 
court of competent jurisdiction to be unavailable to, or is insufficient to hold harmless, an 
indemnified party or is otherwise unenforceable with respect to any loss, claim, damage, liability 
or action referred to herein, then the indemnifying party shall contribute to the amounts paid or 
payable by such indemnified party as a result of such loss, claim, damage, liability or action in 
such proportion as is appropriate to reflect the relative fault of the indemnifying party on the one 
hand and of the indemnified party on the other hand in connection with the statements or 
omissions which resulted in such loss, claim, damage, liability or action as well as any other 
relevant equitable considerations; provided that the maximum amount of liability in respect of 
such contribution shall be limited, in the case of each seller of Registrable Securities, to an 
amount equal to the net proceeds actually received by such seller from the sale of Registrable 
Securities effected pursuant to such registration.  The relative fault of the indemnifying party and 
of the indemnified party shall be determined by reference to, among other things, whether the 
untrue or alleged untrue statement of a material fact or the omission to state a material fact 
relates to information supplied by the indemnifying party or by the indemnified party and the 
parties’ relative intent, knowledge, access to information and opportunity to correct or prevent 
such statement or omission.  The parties hereto agree that it would not be just or equitable if the 
contribution pursuant to this Section 7(d) were to be determined by pro rata allocation or by any 
other method of allocation that does not take into account such equitable considerations.  The 
amount paid or payable by an indemnified party as a result of the losses, claims, damages, 
liabilities or expenses referred to herein shall be deemed to include any legal or other expenses 
reasonably incurred by such indemnified party in connection with investigating or defending 
against any action or claim which is the subject hereof.  No person guilty of fraudulent 
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to 
contribution from any Person who is not guilty of such fraudulent misrepresentation. 

(e) Release.  No indemnifying party shall, except with the consent of the indemnified 
party, consent to the entry of any judgment or enter into any settlement that does not include as 
an unconditional term thereof giving by the claimant or plaintiff to such indemnified party of a 
release from all liability in respect to such claim or litigation. 

(f) Non-exclusive Remedy; Survival.  The indemnification and contribution provided 
for under this Agreement shall be in addition to any other rights to indemnification or 
contribution that any indemnified party may have pursuant to law or contract and shall remain in 
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full force and effect regardless of any investigation made by or on behalf of the indemnified 
party or any officer, director or controlling Person of such indemnified party and shall survive 
the transfer of Registrable Securities and the termination or expiration of this Agreement. 

Section 8. Underwritten Registrations. 

(a) Participation.  No Person may participate in any registration hereunder which is 
underwritten unless such Person (i) agrees to sell such Person’s securities on the basis provided 
in any underwriting arrangements approved by the Person or Persons entitled hereunder to 
approve such arrangements (including, without limitation, pursuant to any over-allotment or 
“green shoe” option requested by the underwriters; provided that no holder of Registrable 
Securities shall be required to sell more than the number of Registrable Securities such holder 
has requested to include) and (ii) completes and executes all questionnaires, powers of attorney, 
indemnities, underwriting agreements and other documents required under the terms of such 
underwriting arrangements.  Each holder of Registrable Securities shall execute and deliver such 
other agreements as may be reasonably requested by the Company and the lead managing 
underwriter(s) that are consistent with such holder’s obligations under Section 4, Section 5 and 
this Section 8(a) or that are necessary to give further effect thereto.  To the extent that any such 
agreement is entered into pursuant to, and consistent with, Section 4 and this Section 8(a), the 
respective rights and obligations created under such agreement shall supersede the respective 
rights and obligations of the holders, the Company and the underwriters created pursuant to this 
Section 8(a). 

(b) Suspended Distributions.  Each Person that is participating in any registration 
under this Agreement, upon receipt of any notice from the Company of the happening of any 
event of the kind described in Section 5(a)(vi), shall immediately discontinue the disposition of 
its Registrable Securities pursuant to the registration statement until such Person’s receipt of the 
copies of a supplemented or amended prospectus as contemplated by Section 5(a)(vi). In the 
event the Company has given any such notice, the applicable time period set forth in Section 
5(a)(ii) during which a Registration Statement is to remain effective shall be extended by the 
number of days during the period from and including the date of the giving of such notice 
pursuant to this Section 8(b) to and including the date when each seller of Registrable Securities 
covered by such registration statement shall have received the copies of the supplemented or 
amended prospectus contemplated by Section 5(a)(vi). 

Section 9. Additional Parties; Joinder.  The rights of an Investor hereunder may be 
transferred, assigned, or otherwise conveyed on a pro rata basis in connection with any transfer, 
assignment, or other conveyance of Registrable Securities to any transferee or assignee; provided 
that all of the following additional conditions are satisfied: (a) such transfer or assignment is 
effected in accordance with applicable securities laws; (b) such transferee or assignee agrees in 
writing to become subject to the terms of this Agreement by delivering to the Company a duly 
executed joinder agreement in form attached hereto as Exhibit A (a “Joinder”); and (c) the 
Company is given written notice by such Investor of such transfer or assignment, stating the 
name and address of the transferee or assignee and identifying the Registrable Securities with 
respect to which such rights are being transferred or assigned.  Except as specifically provided in 
this Section 9, the rights of an Investor hereunder may not be transferred, assigned or otherwise 
conveyed. 
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Section 10. [Reserved].   

Section 11. Subsidiary Public Offering.  If, after an initial Public Offering of the 
Capital Stock of one of its Subsidiaries, the Company distributes securities of such Subsidiary to 
its equity holders, then the rights and obligations of the Company pursuant to this Agreement 
shall apply, mutatis mutandis, to such Subsidiary, and the Company shall cause such Subsidiary 
to comply with such Subsidiary’s obligations under this Agreement. 

Section 12. General Provisions. 

(a) Amendments and Waivers.  Except as otherwise provided herein, the provisions 
of this Agreement may be amended, modified or waived only with the prior written consent of 
the Company and each of the Backstop Investors who hold Registrable Securities.  The failure or 
delay of any Person to enforce any of the provisions of this Agreement shall in no way be 
construed as a waiver of such provisions and shall not affect the right of such Person thereafter to 
enforce each and every provision of this Agreement in accordance with its terms.  A waiver or 
consent to or of any breach or default by any Person in the performance by that Person of his, her 
or its obligations under this Agreement shall not be deemed to be a consent or waiver to or of 
any other breach or default in the performance by that Person of the same or any other 
obligations of that Person under this Agreement. 

(b) Remedies.  The parties to this Agreement shall be entitled to enforce their rights 
under this Agreement specifically (without posting a bond or other security), to recover damages 
caused by reason of any breach of any provision of this Agreement and to exercise all other 
rights existing in their favor.  The parties hereto agree and acknowledge that a breach of this 
Agreement would cause irreparable harm and money damages would not be an adequate remedy 
for any such breach and that, in addition to any other rights and remedies existing hereunder, any 
party shall be entitled to specific performance and/or other injunctive relief from any court of 
law or equity of competent jurisdiction (without posting any bond or other security) in order to 
enforce or prevent violation of the provisions of this Agreement. 

(c) Severability.  Whenever possible, each provision of this Agreement shall be 
interpreted in such manner as to be effective and valid under applicable law, but if any provision 
of this Agreement is held to be prohibited, invalid, illegal or unenforceable in any respect under 
any applicable law or regulation in any jurisdiction, such prohibition, invalidity, illegality or 
unenforceability shall not affect the validity, legality or enforceability of any other provision of 
this Agreement in such jurisdiction or in any other jurisdiction, but this Agreement shall be 
reformed, construed and enforced in such jurisdiction as if such prohibited, invalid, illegal or 
unenforceable provision had never been contained herein. 

(d) Entire Agreement.  Except as otherwise provided herein, this Agreement contains 
the complete agreement and understanding among the parties hereto with respect to the subject 
matter hereof and supersedes and preempts any prior understandings, agreements or 
representations by or among the parties hereto, written or oral, which may have related to the 
subject matter hereof in any way. 
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(e) Successors and Assigns.  Except as otherwise provided herein, this Agreement 
shall bind and inure to the benefit and be enforceable by the Company and its successors and 
assigns and the holders of Registrable Securities and their respective successors and permitted 
assigns (whether so expressed or not).   

(f) Notices.  Any notice, demand or other communication to be given under or by 
reason of the provisions of this Agreement shall be in writing and shall be deemed to have been 
given (i) when delivered personally to the recipient, (ii) when sent by confirmed electronic mail 
or facsimile if sent during normal business hours of the recipient; but if not, then on the next 
Business Day, (iii) one Business Day after it is sent to the recipient by reputable overnight 
courier service (charges prepaid) or (iv) three Business Days after it is mailed to the recipient by 
first class mail, return receipt requested.  Such notices, demands and other communications shall 
be sent to the Company at the address specified below and to any holder of Registrable Securities 
or to any other party subject to this Agreement at such address as indicated on Schedule of 
Investors hereto, or at such address or to the attention of such other Person as the recipient party 
has specified by prior written notice to the sending party.  Any party may change such party’s 
address for receipt of notice by giving prior written notice of the change to the sending party as 
provided herein.  The Company’s address is: 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

With a copy to: 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

or to such other address or to the attention of such other person as the recipient party has 
specified by prior written notice to the sending party. 

(g) Business Days.  If any time period for giving notice or taking action hereunder 
expires on a day that is not a Business Day, the time period shall automatically be extended to 
the Business Day immediately following such Saturday, Sunday or legal holiday. 

(h) Governing Law.  The corporate law of the State of Delaware shall govern all 
issues and questions concerning the relative rights of the Company and its stockholders.  All 
other issues and questions concerning the construction, validity, enforcement and interpretation 
of this Agreement  shall be governed by, and construed in accordance with, the laws of the State 
of Delaware without giving effect to any choice of law or conflict of law rules or provisions 
(whether of the State of Delaware or any other jurisdiction) that would cause the application of 
the laws of any jurisdiction other than the State of Delaware.   
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(i) MUTUAL WAIVER OF JURY TRIAL.  AS A SPECIFICALLY BARGAINED 
FOR INDUCEMENT FOR EACH OF THE PARTIES HERETO TO ENTER INTO THIS 
AGREEMENT (AFTER HAVING THE OPPORTUNITY TO CONSULT WITH COUNSEL), 
EACH PARTY HERETO EXPRESSLY WAIVES THE RIGHT TO TRIAL BY JURY IN ANY 
LAWSUIT OR PROCEEDING RELATING TO OR ARISING IN ANY WAY FROM THIS 
AGREEMENT OR THE MATTERS CONTEMPLATED HEREBY. 

(j) CONSENT TO JURISDICTION AND SERVICE OF PROCESS.  EACH OF 
THE PARTIES IRREVOCABLY SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF 
ANY UNITED STATES DISTRICT COURT IN THE STATE OF DELAWARE, FOR THE 
PURPOSES OF ANY SUIT, ACTION OR OTHER PROCEEDING ARISING OUT OF THIS 
AGREEMENT, ANY RELATED AGREEMENT OR ANY TRANSACTION 
CONTEMPLATED HEREBY OR THEREBY.  EACH OF THE PARTIES HERETO 
FURTHER AGREES THAT SERVICE OF ANY PROCESS, SUMMONS, NOTICE OR 
DOCUMENT BY U.S. REGISTERED MAIL TO SUCH PARTY’S RESPECTIVE ADDRESS 
SET FORTH ABOVE SHALL BE EFFECTIVE SERVICE OF PROCESS FOR ANY ACTION, 
SUIT OR PROCEEDING WITH RESPECT TO ANY MATTERS TO WHICH IT HAS 
SUBMITTED TO JURISDICTION IN THIS PARAGRAPH.  EACH OF THE PARTIES 
HERETO IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY OBJECTION TO 
THE LAYING OF VENUE OF ANY ACTION, SUIT OR PROCEEDING ARISING OUT OF 
THIS AGREEMENT, ANY RELATED DOCUMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF DELAWARE, AND HEREBY AND THEREBY FURTHER 
IRREVOCABLY AND UNCONDITIONALLY WAIVES AND AGREES NOT TO PLEAD 
OR CLAIM IN ANY SUCH COURT THAT ANY SUCH ACTION, SUIT OR PROCEEDING 
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT 
FORUM. 

(k) No Recourse.  Notwithstanding anything to the contrary in this Agreement, the 
Company and each holder of Registrable Securities agrees and acknowledges that no recourse 
under this Agreement or any documents or instruments delivered in connection with this 
Agreement, shall be had against any current or future director, officer, employee, general or 
limited partner or member of the Company, any holder of Registrable Securities or of any 
Affiliate or assignee thereof, whether by the enforcement of any assessment or by any legal or 
equitable proceeding, or by virtue of any statute, regulation or other applicable law, it being 
expressly agreed and acknowledged that no personal liability whatsoever shall attach to, be 
imposed on or otherwise be incurred by any current or future officer, agent or employee of the 
Company or any holder of Registrable Securities or any current or future member of the 
Company or any holder of Registrable Securities or any current or future director, officer, 
employee, partner or member of the Company or any holder of Registrable Securities or of any 
Affiliate or assignee thereof, as such for any obligation of the Company or any holder of 
Registrable Securities under this Agreement or any documents or instruments delivered in 
connection with this Agreement for any claim based on, in respect of or by reason of such 
obligations or their creation. 
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(l) Descriptive Headings; Interpretation.  The descriptive headings of this Agreement 
are inserted for convenience only and do not constitute a part of this Agreement.  The use of the 
word “including” in this Agreement shall be by way of example rather than by limitation. 

(m) No Strict Construction.  The language used in this Agreement shall be deemed to 
be the language chosen by the parties hereto to express their mutual intent, and no rule of strict 
construction shall be applied against any party. 

(n) Counterparts.  This Agreement may be executed in multiple counterparts, any one 
of which need not contain the signature of more than one party, but all such counterparts taken 
together shall constitute one and the same agreement. 

(o) Electronic Delivery.  This Agreement, the agreements referred to herein, and each 
other agreement or instrument entered into in connection herewith or therewith or contemplated 
hereby or thereby, and any amendments hereto or thereto, to the extent executed and delivered 
by means of a photographic, photostatic, facsimile or similar reproduction of such signed writing 
using a facsimile machine or electronic mail shall be treated in all manner and respects as an 
original agreement or instrument and shall be considered to have the same binding legal effect as 
if it were the original signed version thereof delivered in person.  At the request of any party 
hereto or to any such agreement or instrument, each other party hereto or thereto shall re-execute 
original forms thereof and deliver them to all other parties.  No party hereto or to any such 
agreement or instrument shall raise the use of a facsimile machine or electronic mail to deliver a 
signature or the fact that any signature or agreement or instrument was transmitted or 
communicated through the use of a facsimile machine or electronic mail as a defense to the 
formation or enforceability of a contract and each such party forever waives any such defense. 

(p) Further Assurances.  In connection with this Agreement and the transactions 
contemplated hereby, each holder of Registrable Securities shall execute and deliver any 
additional documents and instruments and perform any additional acts that may be necessary or 
appropriate to effectuate and perform the provisions of this Agreement and the transactions 
contemplated hereby. 

(q) No Inconsistent Agreements.  The Company shall not hereafter enter into any 
agreement with respect to its securities which is inconsistent with or violates the rights granted to 
the holders of Registrable Securities in this Agreement. 

*     *     *     *    * 
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IN WITNESS WHEREOF, the parties have executed this Registration Rights Agreement 
as of the date first written above. 

PATRIOT COAL CORPORATION 

 

____________________________________ 

By: _________________________________ 
 
Its: _________________________________ 
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SCHEDULE OF INVESTORS 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 

[__________] 
[__________] 
[__________],[__] [_____] 
Attn: [__________] 
Facsimile: [__________] 
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EXHIBIT A 

REGISTRATION RIGHTS AGREEMENT 

Joinder 

The undersigned is executing and delivering this Joinder pursuant to the Registration 
Rights Agreement dated as of __________________ (as the same may hereafter be amended, the 
“Agreement”), among Patriot Coal Corporation, a Delaware corporation (the “Company”), and 
the other person named as parties therein. 

By executing and delivering this Joinder to the Company, the undersigned hereby agrees 
to become a party to, to be bound by, and to comply with the provisions of the Agreement as a 
holder of Registrable Securities in the same manner as if the undersigned were an original 
signatory to the Agreement, and the undersigned’s ____ shares of New Class A Common Stock 
and _________ Warrants shall be included as Registrable Securities under the Agreement. 

Accordingly, the undersigned has executed and delivered this Joinder as of the ___ day of 
____________, ____. 

 
____________________________________ 
Signature of Holder 

____________________________________ 
Print Name of Holder 

Address:   
   
   

Agreed and Accepted as of 

_____________________. 

PATRIOT COAL CORPORATION 

By:   

Its:   
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Principal Terms – Exit Term Loan Credit Agreement 

Borrower: Patriot Coal Corporation (the “Borrower”)  

Facility: $250 million Senior Secured 1st Lien / 2nd Out Term Loan (the “Term Loan”) 

Guarantors: 
Substantially all existing and future direct and indirect domestic restricted subsidiaries of the Borrower; provided 
that any such subsidiary that guarantees the obligations under the L/C Facility and/or the ABL Facility shall also 
be a guarantor under the Term Loan 

Admin Agent: Barclays Bank PLC 

Use of proceeds: 
Make distributions to creditors in accordance with the Plan, repay DIP term loan, pay related fees and expenses 
and provide for the working capital needs and general corporate requirements of the Borrower and its 
subsidiaries. 

Maturity: Five (5) years after the Closing Date 

Amortization: 1% per annum 

Collateral: 

 First priority liens (on a pari passu but second out basis with the L/C Facility) on fixed assets of the Loan 
Parties other than ABL Priority Collateral, with certain exceptions (“L/C and Term Loan Priority Collateral”) 

 Second priority liens (on a pari passu but second out basis with the L/C Facility) on current assets,  with 
certain exceptions (the “ABL Priority Collateral”) 

Pricing:  L+8.00% 
 OID 98.0% 

Call Protection: 
Premium for optional payments, and prepayments with proceeds of asset sales and incurrence of non-permitted 
debt: 102% in year 1, 101% in year 2, and Par thereafter 

Mandatory Prepayments: 

 Excess Cash Flow: Prepayment of 50% of Excess Cash Flow if the Consolidated First Lien Net Leverage Ratio 
(outlined below) is greater than or equal to 2.50:1.00 (subject to minimum liquidity of $25 million).  No Excess 
Cash Flow prepayment shall be required if the Consolidated First Lien Net Leverage Ratio is less than 2.50:1.00 

 100% of net cash proceeds received from incurrence of certain indebtedness 

 100% of net cash proceeds from certain sales or dispositions of L/C and Term Loan Priority Collateral (with 
reinvestment rights, exceptions, etc. to be agreed) 

 Mandatory prepayments shall be applied first to repay any outstanding L/C borrowings under the L/C Facility; 
amounts remaining thereafter shall be divided in a manner to be agreed to cash collateralize exposure under 
outstanding letters of credit under the L/C Facility and to prepay the Term Loan 

Financial Covenant: 
Maximum Consolidated First Lien Net Leverage Ratio (to include first lien funded debt only and net of 
unrestricted cash) of 3.0x 

Covenants: 
Affirmative and negative covenants which are usual and customary for these types of facilities (to be applicable 
to the Borrower and its restricted subsidiaries, which shall be subject to exceptions and qualifications to be 
agreed) 
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Principal Terms – Exit L/C Credit Agreement 

Borrower: Patriot Coal Corporation (the “Borrower”)  

Facility: Approximately $201 million 1st Lien / 1st Out Letter of Credit Facility (the “L/C Facility”) 

Guarantors: 
Substantially all existing and future direct and indirect domestic restricted subsidiaries of the Borrower; 
provided that any such subsidiary that guarantees the obligations under the Term Loan and/or the ABL 
Facility shall also be a guarantor under the L/C Facility 

Admin Agent: Barclays Bank PLC 

L/C Issuers: 
Bank of America, N.A., PNC Bank, National Association and Fifth Third Bank, each in its capacity as an issuer 
of the Existing Letters of Credit 

Maturity: Five (5) years after the Closing Date 

Collateral: 
 First priority liens (on a pari passu but first out basis with the Term Loan) on L/C and Term Loan Priority 

Collateral 
 Second priority liens (on a pari passu but first out basis with the Term Loan) on ABL Priority Collateral 

Pricing: 

Year 

Undrawn principal amount 
of any outstanding 

Existing Letters of Credit 
(to the extent not cash 

collateralized) 

Undrawn principal amount 
of any outstanding Existing 

Letters of Credit (to the 
extent cash collateralized) 

 L/C Borrowings 
1-3 5.25% 0.25% L + 7.00% 

4 6.00% 0.25% L + 7.50% 

5 6.50% 0.25% L + 8.00% 

Mandatory 

Prepayments: 

 Excess Cash Flow: Prepayment of 50% of Excess Cash Flow if the Consolidated First Lien Net Leverage 
Ratio is greater than or equal to 2.50:1.00 (subject to minimum liquidity of $25 million).  No Excess Cash 
Flow prepayment shall be required if the Consolidated First Lien Net Leverage Ratio is less than 2.50:1.00 

 100% of net cash proceeds received from incurrence of certain indebtedness 
 100% of net cash proceeds from certain sales or dispositions of L/C and Term Loan Priority Collateral (with 

reinvestment rights, exceptions, etc. to be agreed) 
 Mandatory prepayments shall be applied first to repay any outstanding L/C borrowings under the L/C 

Facility; amounts remaining thereafter shall be divided in a manner to be agreed to cash collateralize 
exposure under outstanding letters of credit under the L/C Facility and to prepay the Term Loan 

Financial Covenant: Same as the Term Loan 

Covenants: Same as the Term Loan 
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Principal Terms – Exit ABL Credit Agreement 

Borrowers: Patriot Coal Corporation (the “Company”) and certain of its subsidiaries to be determined (collectively, the “Borrowers”)  

Facility:  
Up to $125 million senior secured asset-based revolving credit facility (the “ABL Facility”), subject to a borrowing base, 
including a $75 million letter of credit sublimit, a $10 million swingline sublimit and an accordion on terms and in an 
amount to be agreed 

Administrative 
Agent:  

Deutsche Bank AG New York Branch 

Pricing: 
 Pricing grid based on average historical excess availability: Initially Euro+250 bps subject to a grid ranging from Euro+ 

225 to 275 bps 
 Unused line fee based on utilization as a percentage of the commitment: 37.5 bps or 50.0 bps 

Maturity: The earlier of (i) five (5) years after the Closing Date and (ii) 91 days prior to the maturity of any of the L/C Facility and the 
Term Loan (to the extent not refinanced), pre-payable at any time at par 

Collateral:  First priority liens on all the ABL Priority Collateral 
 Second priority liens on all the L/C and Term Loan Priority Collateral 

Borrowing Base: 

The ABL Facility will be subject to a borrowing base consisting of: 
 100% of Qualified Cash (defined to mean cash and cash equivalents of the Borrowers subject at all times to the 
control of, and a first priority perfected security interest in favor of, the Administrative Agent), subject to a cap to be 
agreed, plus 
 85% of eligible billed and unbilled accounts receivable, plus 
 the lesser of (x) 85% of the appraised net orderly liquidation value of eligible inventory (to be defined) (including 

saleable coal and raw coal), or (y) 80% of the value of eligible inventory that constitutes saleable coal and 40% of 
the value of eligible inventory that constitutes raw coal, minus  

 reserves 
Until the completion of a field exam and appraisal (due within 60 days post close), the borrowing base will be based on 
85% of the existing eligible billed and unbilled accounts receivable, plus 50% of the net book value of eligible inventory 
that constitutes saleable coal, plus 25% of the net book value of eligible inventory that constitutes raw coal, minus 
reserves 

Cash Dominion: 
Springing cash dominion any time an event of default is continuing or excess availability is less than the greater of (x) 
12.5% of the commitment, and (y) $20 million for five consecutive business days 

Reporting: Monthly borrowing base certificates springing to weekly upon the occurrence of a cash dominion trigger 

Field Exams and 
Appraisals: 

One appraisal and one field exam per annum at the cost of the Borrowers with a second appraisal and field exam at the 
cost of the Borrowers permitted in the 12 month period following any date excess availability is less than 20% of the 
commitment. Unlimited at the cost of the Borrowers during a specified event of default 

Covenants: Affirmative and negative covenants which are usual and customary for  these types of facilities (to be applicable to the 
Company and its restricted subsidiaries which shall be subject to exceptions and qualifications to be agreed) 

Financial Covenant: 
Springing minimum fixed charge coverage ratio covenant of 1.00:1.00 triggered anytime excess availability is less than the 
greater of (x) 10% of the lower of the borrowing base or the commitment, and (y) $15 million 
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RESTRUCTURING TRANSACTIONS 
 
As referenced in Section 5.6(c) of the Plan, on or after the Effective Date, including after the 
cancellation and discharge of all Claims pursuant to the Plan and before the issuance of the New 
Common Stock, the Reorganized Debtors may engage in or take such actions as may be 
necessary or appropriate to effect corporate restructurings of their respective businesses, 
including actions necessary to simplify, reorganize and rationalize the overall reorganized 
organizational structure of the Reorganized Debtors (together, the “Restructuring 
Transactions”).  The Restructuring Transactions may include (a) dissolving companies or 
creating new companies (including limited liability companies), (b) merging, dissolving, 
transferring assets or otherwise consolidating any of the Debtors in furtherance of the Plan, or 
engaging in any other transaction in furtherance of the Plan, (c) executing and delivering 
appropriate agreements or other documents of merger, consolidation, restructuring, conversion, 
disposition, transfer, dissolution, liquidation, domestication, continuation or reorganization 
containing terms that are consistent with the terms of the Plan and that satisfy the requirements 
of applicable law; (d) executing and delivering appropriate instruments of transfer, assignment, 
assumption or delegation of any property, right, liability, debt or obligation on terms consistent 
with the terms of the Plan; (e) filing appropriate certificates or articles of merger, consolidation 
or dissolution or other filings or recordings pursuant to applicable state law; and (f) taking any 
other action reasonably necessary or appropriate in connection with such organizational 
restructurings.  In each case in which the surviving, resulting or acquiring Entity in any of these 
transactions is a successor to a Reorganized Debtor, such surviving, resulting or acquiring Entity 
will perform the obligations of the applicable Reorganized Debtor pursuant to the Plan, including 
with respect to the DIP Agents and the DIP Lenders, and paying or otherwise satisfying the 
Allowed Claims to be paid by such Reorganized Debtor.  Implementation of any Restructuring 
Transactions shall not affect any performance obligations, distributions, discharges, 
exculpations, releases or injunctions set forth in the Plan. 
 
In an effort to emerge from chapter 11 with a more simplified organizational structure reflecting 
the functional and/or operational characteristics of each Reorganized Debtor, rather than the 
prior ownership of such Reorganized Debtor, the Debtors propose to eliminate, by liquidation or 
merger into a surviving Reorganized Debtor, each of the Reorganized Debtors set forth on 
Schedule 2 hereto.  Further, the names of the following two Reorganized Debtors will change:  
(i) Trout Coal Holdings, LLC will change to Patriot Coal Holdings I LLC and (ii) New Trout 
Coal Holdings II, LLC will change to Patriot Coal Holdings II LLC.  The foregoing will be 
effectuated through the “Step Plan” set forth on Schedule 1 hereto.  Schedule 3 reflects the 
organizational structure of the Reorganized Debtors at the completion of this Step Plan, and 
Schedule 4 lists the names of the Reorganized Debtors to be retained through the Step Plan. 
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SCHEDULE 1 
 

STEP PLAN 
 

 
Step 1 – Liquidate Patriot Coal Receivables (SPV), Ltd.1 
 
Step 2 – Merge the following entities into Dodge Hill Mining Company, LLC: 
 

• Dixon Mining Company, LLC  
• Dodge Hill Holding JV, LLC 
• Dodge Hill of Kentucky, LLC  
• Indian Hill Company LLC 
• Union County Coal Co., LLC 

 
Step 3 – Merge the following entities into Kanawha Eagle Coal, LLC: 
 

• Big Eagle LLC 
• Big Eagle Rail, LLC 
• Coventry Mining Services, LLC 
• Kanawha River Ventures I, LLC 
• KE Ventures, LLC 
• Snowberry Land Company 
• Winifrede Dock Limited Liability Company 

 
Step 4 –Merge Newtown Energy, Inc. into Emerald Processing, L.L.C. 
 
Step 5 – Merge Ohio County Coal Company, LLC into Grand Eagle Mining, LLC 
 
Step 6 – Merge the following entities into Midwest Coal Resources II, LLC: 
 

• Bluegrass Mine Services, LLC 
• Sentry Mining, LLC 

 
Step 7 – Merge the following entities into Patriot Reserve Holdings, LLC: 
 

• Beaver Dam Coal Company, LLC 
• Cleaton Coal Company 
• Patriot Beaver Dam Holdings, LLC 
• Patriot Trading LLC  
• PCX Enterprises, Inc. 

 
Step 8 – Merge Cook Mountain Coal Company, LLC into Eastern Royalty, LLC 

                                            
 1 This step was completed as of November 7, 2013. 
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Step 9 – Merge the following entities into Black Stallion Coal Company, LLC: 
 

• Black Walnut Coal Company 
• Jarrell’s Branch Coal Company  
• Logan Fork Coal Company  

 
Step 10 – Merge the following entities into Eastern Coal Company, LLC: 
 

• Interior Holdings, LLC  
• North Page Coal Corp. 

 
Step 11 – Convert Colony Bay Coal Company from a West Virginia general partnership to a 
West Virginia limited liability company, Colony Bay Coal Company LLC 
 
Step 12 - Merge the following entities into Eastern Associated Coal, LLC: 
 

• Affinity Mining Company 
• Charles Coal Company, LLC 
• Sterling Smokeless Coal Company, LLC 

 
Step 13 – Merge the following entities into Heritage Coal Company LLC: 
 

• Coal Properties, LLC 
• Coal Reserve Holding Limited Liability Company No. 2 
• Dakota LLC 
• Day LLC 
• Martinka Coal Company, LLC 
• Pond Creek Land Resources, LLC  
• Yankeetown Dock, LLC 

 
Step 14 – Distribute EACC Camps, Inc. from Eastern Associated Coal, LLC to Heritage Coal 
Company LLC 
 
Step 15 – Distribute the following entities from Heritage Coal Company LLC to Eastern Coal 
Company, LLC: 
 

• EACC Camps, Inc. 
• Eastern Associated Coal, LLC 
• Mountain View Coal Company, LLC 
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Step 16 – Distribute the following entities from Eastern Coal Company, LLC to Patriot Coal 
Corporation: 
 

• Appalachia Mine Services, LLC 
• EACC Camps, Inc. 
• Eastern Royalty, LLC 

 
Step 17 – Distribute Corydon Resources LLC from Central States Coal Reserves of Kentucky, 
LLC to Patriot Coal Corporation 
 
Step 18 – Contribute the following entities from Patriot Coal Corporation to Magnum Coal 
Company LLC: 
 

• Corydon Resources LLC 
• Dodge Hill Mining Company, LLC 
• Kanawha Eagle Coal, LLC 
• Midwest Coal Resources II, LLC 

 
Step 19 – Merge Eastern Coal Company, LLC into Magnum Coal Company LLC 
 
Step 20 – Merge Viper LLC into Patriot Coal Holdings II LLC 
 
Step 21 – Distribute Catenary Coal Company, LLC from Patriot Coal Holdings II LLC to 
Magnum Coal Company LLC 
 
Step 22 – Contribute the following entities from Magnum Coal Company LLC to Patriot Coal 
Holdings II LLC: 
 

• Eastern Associated Coal, LLC 
• Heritage Coal Company LLC 
• Highland Mining Company, LLC 
• Mountain View Coal Company, LLC 
• Rivers Edge Mining, Inc. 

 
Step 23 – Distribute Patriot Coal Holdings II LLC from Magnum Coal Company LLC to Patriot 
Coal Corporation 
 
Step 24 –Merge the following entities into Patriot Coal Holdings I LLC: 
 

• Brook Trout Coal, LLC 
• Infinity Coal Sales, LLC  
• IO Coal LLC  
• Magnum Coal Company LLC 
• Magnum Coal Sales LLC 
• Remington Holdings LLC 
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• TC Sales Company, LLC 
• Weatherby Processing LLC 

 
Step 25 – Merge the following entities into Panther LLC: 
 

• Cub Branch Coal Company LLC 
• Kanawha River Ventures II, LLC 
• Remington II LLC 
• The Presidents Energy Company LLC 
• Winchester LLC 

 
Step 26 – Distribute the following entities from Panther LLC to Patriot Coal Holdings I LLC: 
 

• Kanawha River Ventures III, LLC 
• Midland Trail Energy LLC 

 
Step 27 – Merge Pond Fork Processing LLC into Thunderhill Coal LLC  
 
Step 28 – Merge Coal Clean LLC into Speed Mining LLC 
 
Step 29 – Contribute Thunderhill Coal LLC from Patriot Coal Holdings I LLC to Jupiter 
Holdings LLC 
 
Step 30 – Contribute Wildcat Energy LLC from Patriot Coal Holdings I LLC to Catenary Coal 
Company, LLC 
 
Step 31 – Contribute Speed Mining LLC from Patriot Coal Holdings I LLC to Panther LLC 
 
Step 32 – Contribute the following entities from Patriot Coal Holdings I LLC to Coyote Coal 
Company LLC: 
 

• Midland Trail Energy LLC 
• Remington LLC 

 
Step 33 – Distribute the following entities from Patriot Coal Holdings I LLC to Patriot Coal 
Corporation: 
 

• Kanawha River Ventures III, LLC 
• Robin Land Company, LLC 

 
Step 34 – Contribute the following entities from Patriot Coal Corporation to Patriot Reserve 
Holdings, LLC: 
 

• Central States Coal Reserves of Kentucky, LLC 
• EACC Camps, Inc. 
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• Eastern Royalty, LLC 
• Kanawha River Ventures III, LLC 
• Robin Land Company, LLC 

 
Step 35 – Contribute Appalachia Mine Services, LLC to Patriot Coal Services LLC 
 
Step 36 – Convert Hillside Mining Company from a West Virginia Corporation to a West 
Virginia limited liability company, Hillside Mining Company LLC 
 
Step 37 – Convert Rivers Edge Mining, Inc. from a Delaware Corporation to a Delaware limited 
liability company, Rivers Edge Mining LLC 
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Schedule 2 
 

Reorganized Debtors Eliminated in the Step Plan 
 

 
1. Affinity Mining Company 
2. Beaver Dam Coal Company, LLC 
3. Big Eagle LLC 
4. Big Eagle Rail, LLC 
5. Black Walnut Coal Company 
6. Bluegrass Mine Services, LLC 
7. Brook Trout Coal, LLC 
8. Charles Coal Company, LLC 
9. Cleaton Coal Company 
10. Coal Clean LLC 
11. Coal Properties, LLC 
12. Coal Reserve Holding Limited Liability 

Company No. 2 
13. Cook Mountain Coal Company, LLC 
14. Coventry Mining Services, LLC 
15. Cub Branch Coal Company LLC 
16. Dakota LLC 
17. Day LLC 
18. Dixon Mining Company, LLC 
19. Dodge Hill Holding JV, LLC 
20. Dodge Hill of Kentucky, LLC 
21. Eastern Coal Company, LLC 
22. Indian Hill Company LLC 
23. Infinity Coal Sales, LLC 
24. Interior Holdings, LLC 
25. IO Coal LLC 
26. Jarrell’s Branch Coal Company 
27. Kanawha River Ventures I, LLC 
28. Kanawha River Ventures II, LLC 
29. KE Ventures, LLC 
30. Logan Fork Coal Company 
31. Magnum Coal Company LLC 
32. Magnum Coal Sales LLC 
33. Martinka Coal Company, LLC 
34. Newtown Energy, Inc. 
35. North Page Coal Corp. 
36. Ohio County Coal Company, LLC 
37. Patriot Beaver Dam Holdings, LLC 
38. Patriot Coal Receivables (SPV), Ltd. 
39. Patriot Trading LLC 
40. PCX Enterprises, Inc. 

41. Pond Creek Land Resources, LLC 
42. Pond Fork Processing LLC 
43. Remington Holdings LLC 
44. Remington II LLC 
45. Sentry Mining, LLC 
46. Snowberry Land Company 
47. Sterling Smokeless Coal Company, LLC 
48. TC Sales Company, LLC 
49. The Presidents Energy Company LLC 
50. Union County Coal Co., LLC 
51. Viper LLC 
52. Weatherby Processing LLC 
53. Winchester LLC 
54. Winifrede Dock Limited Liability Company 
55. Yankeetown Dock, LLC
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0 

Patriot Coal Corporation and Subsidiaries 
Organizational Chart – Post-Reorganization 

 
All Entities In Chart 100% Owned Unless Otherwise Noted 

Disregarded 
Entity Partnership 

Corporation 
Classification of  
Entity for Income 

Tax Purposes 

Patriot Coal 
Corporation 

796 

Patriot Leasing 
Company LLC 

793 

Central States Coal 
Reserves of KY, LLC 

626 

Patriot Coal  
Services LLC 

798 

Patriot Coal 
Sales LLC 

792 

Patriot 
Ventures LLC 

794 

 
WWMV, LLC 

49% (1) 

(1) Remaining interests in these entities owned by unrelated third parties. 

Rhino 
Eastern LLC 

49% (1) 

Corydon  
Resources LLC 

629 

Patriot Reserve  
Holdings, LLC 

633 

Will Scarlet 
Properties LLC 

628 

EACC 
Camps, Inc. 
(Nonprofit) 

754 

Eastern Royalty, LLC 
760 

Kanawha River 
Ventures III, LLC 

252 

Robin Land 
Company, LLC 

440 

Rhino Eastern 
JV Holding 

Company LLC 

Tecumseh Coal 
Corporation 

50% (1) 

Squaw Creek 
Coal Company 

850 

Heritage Coal 
Company LLC 

727 

Highland Mining 
Company, LLC 

729 

Pine Ridge Coal 
Company, LLC 

728 

Mountain View 
Coal Company, LLC 

762 

Eastern Associated 
Coal, LLC 

751 

40% (1) 

Patriot Coal 
Holdings II LLC 

318 

Gateway Eagle  
Coal Company, LLC 

415 

Hobet Mining, LLC 
410 

Apogee Coal 
Company, LLC 

405 

Patriot Coal 
Holdings I LLC 

320 

Little Creek LLC 
345 

Wildcat, LLC 
340 

Remington LLC 
305 

Appalachia Mine 
Services, LLC 

778 

Dodge Hill 
Mining Company, LLC 

741 

Catenary Coal 
Company, LLC 

400 

Coyote Coal 
Company LLC 

324 

Jupiter Holdings LLC 
315 

Wildcat Energy LLC 
281 

Black Stallion Coal 
Company, LLC 

774 

Brody Mining, LLC 
707 

Kanawha Eagle 
Coal, LLC 

645 

Panther LLC 
330 

Grand Eagle 
Mining, LLC 

744 

Patriot Coal 
Company, L.P. 

743 

49% 
51% 

Thunderhill Coal LLC 
283 

Speed Mining LLC 
285 

Midland Trail 
Energy LLC 

290 

Emerald  
Processing, L.L.C.  

652 

Midwest Coal 
Resources II, LLC 

618 

Patriot Midwest 
Holdings, LLC 

543 

WWMV 
JV Holding 

Company LLC 

Colony Bay 
Coal Company LLC 

764 

Hillside Mining 
Company LLC 

818 

Rivers Edge 
Mining LLC 

816 
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Schedule 4 
 

Reorganized Debtors Retained through the Step Plan 
 

 
1. Apogee Coal Company, LLC 
2. Appalachia Mine Servies, LLC 
3. Black Stallion Coal Company, LLC 
4. Brody Mining, LLC 
5. Catenary Coal Company, LLC 
6. Central States Coal Reserves of Kentucky, 

LLC 
7. Colony Bay Coal Company LLC 
8. Corydon Reserouces LLC 
9. Coyote Coal Company LLC 
10. Dodge Hill Mining Company, LLC 
11. EACC Camps, Inc. 
12. Eastern Associated Coal, LLC 
13. Eastern Royalty, LLC 
14. Emerald Processing, L.L.C. 
15. Gateway Eagle Coal Company, LLC 
16. Grand Eagle Mining, LLC 
17. Heritage Coal Company LLC 
18. Highland Mining Company, LLC 
19. Hillside Mining Company LLC 
20. Hobet Mining, LLC 
21. Jupiter Holdings LLC 
22. Kanawha Eagle Coal, LLC 
23. Kanawha River Ventures III, LLC 
24. Little Creek LLC 
25. Midland Trail Energy LLC 
26. Midwest Coal Resources II, LLC 
27. Mountain View Coal Company, LLC 
28. Panther LLC 
29. Patriot Coal Company, L.P. 
30. Patriot Coal Corporation 
31. Patriot Coal Holdings I LLC1 
32. Patriot Coal Holdings II LLC2 
33. Patriot Coal Sales LLC 
34. Patriot Coal Services LLC 
35. Patriot Leasing Company LLC 
36. Patriot Midwest Holding, LLC 
37. Patriot Reserve Holdings, LLC 

                                            
 1 f.k.a. Trout Coal Holdings, LLC 
 
 2 f.k.a. New Trout Coal Holdings II, LLC 

38. Patriot Ventures LLC 
39. Pine Ridge Coal Company, LLC 
40. Remington LLC 
41. Rhino Eastern JV Holding Company LLC 
42. Rhino Eastern LLC [49%] 
43. Rivers Edge Mining LLC 
44. Robin Land Company, LLC 
45. Speed Mining LLC 
46. Squaw Creek Coal Company [40%] 
47. Tecumseh Coal Corporation [50%] 
48. Thunderhill Coal LLC 
49. Wildcat Energy LLC 
50. Wildcat, LLC 
51. Will Scarlet Properties LLC 
52. WWMV JV Holding Company LLC 
53. WWMV, LLC [49%] 
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	Exh 2.pdf
	First:   The name of the corporation is Patriot Coal Corporation.
	Second:   The registered office and registered agent of the Corporation in the State of Delaware is The Corporation Trust Company, 1209 Orange Street, Wilmington, New Castle County, Delaware 19801.
	Third:   The purposes of the Corporation are to engage in any lawful act or activity for which corporations may be organized under the General Corporation Law of the State of Delaware.
	Fourth:
	(2)   Holders of Class A Common Stock or Class B Common Stock, as the case may be, shall be entitled to vote as a separate class on any amendment or modification of any rights or privileges (by merger, reclassification or otherwise) of the Class A Com...
	(3)
	(b)   Subject to applicable law, dividends may be declared and paid on the Common Stock at such times and in such amounts as the board of directors of the Corporation (the “Board of Directors”) in its discretion shall determine.
	(c)   Upon the dissolution, liquidation or winding up of the Corporation, the holders of the Common Stock, as such, shall be entitled to receive, after payment or provision for payment of the debts and other liabilities of the Corporation, the remaini...
	(d)   Except in relation to voting and conversion as set forth in this Article FOURTH, the rights of holders of Class A Common Stock and the rights of holders of Class B Common Stock shall be identical in all respects, including, without limitation, w...
	(e)   If the Corporation in any manner subdivides or combines the outstanding shares of Class A Common Stock or Class B Common Stock, the outstanding shares of the other such class will be subdivided or combined in the same proportion and manner.
	(f)   Each one (1) share of Class B Common Stock shall automatically, without any further action, convert into one (1) fully paid and non-assessable share of Class A Common Stock (i) upon the Transfer of such share from the Qualified Voting Trust to a...
	(g)   [At any time on or after the earlier of (i) the dissolution, liquidation or winding up of the Qualified Voting Trust, including, but not limited to, any termination thereof pursuant to Section 3.1(c) of the Voting Trust Agreement, or (ii) [●], 2...
	(h)   The Corporation shall at all times reserve and keep available out of its authorized but unissued shares of Class A Common Stock, solely for the purpose of effecting the conversion of the shares of Class B Common Stock, such number of its shares ...

	(4)   Notwithstanding any other provision contained herein to the contrary, no Transfer of Common Stock or Common Stock Equivalents to a Third Party shall be permitted, and any such Transfer shall be null and void ab initio, if, after giving effect to...
	(5)   Prior to issuing any equity securities of the Corporation or any of its subsidiaries (collectively, “Additional Stock”‘) to any Person or Persons, the Corporation shall first make an offering of such Additional Stock to [the Backstop Parties] in...
	(a)   At least 20 calendar days prior to issuing any Additional Stock, the Corporation shall deliver a notice to each Backstop Party, which notice shall state that (i) the Corporation intends to make a proposal pursuant this Section (5) to each Qualif...
	(b)  Within 10 calendar days after receipt of any Notice of Preemptive Rights, each Eligible Holder may elect to purchase or obtain (each such electing Eligible Holder, a “Subscribing Holder”), at the price and on the terms specified in the Notice of ...
	(c)  If all shares of Additional Stock which an Eligible Holder is entitled to obtain pursuant to Section (5)(b) are not elected to be obtained as provided, then the Corporation may, during the 60 day period following the expiration of the period prov...
	(d)  The preemptive rights in this Section (5) shall not be transferrable and as to any Backstop Party, shall terminate and be of no further force and effect at such time as such Backstop Party and its affiliates no longer hold any Common Stock or Com...
	(e)  The preemptive rights in this Section (5) shall not apply to the offer or sale of Excluded Stock and shall terminate, such that this Section (5) shall have no further force or effect, immediately following an IPO.
	(f)  Notwithstanding any of the foregoing to the contrary, the Corporation shall have no obligation to comply with any provision of this Section (5) if, in the reasonable opinion of counsel to the Corporation, such compliance would violate the Securit...


	Fifth:   The Board of Directors shall be authorized to make, amend, alter, change, add to or repeal the By-Laws of the Corporation in any manner not inconsistent with the laws of the State of Delaware, subject to the power of the stockholders to amend...
	Sixth:   This Charter may not be altered, amended or repealed, in whole or in part, nor shall a new Charter be adopted by the stockholders without obtaining the approval of at least 66 2/3 percent of the voting power of all of the then issued and outs...
	Seventh:   To the fullest extent permitted by the laws of the State of Delaware:
	(1)   The Corporation shall indemnify any person (and such person’s heirs, executors or administrators) who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or proceeding (brought in the right ...
	(2)   The Corporation may, by action of its Board of Directors, provide indemnification to such of the employees and agents, or with respect to an event occurring on or before July 9, 2012 to such of the former directors or officers, of the Corporatio...
	(3)   The Corporation may purchase and maintain insurance on behalf of any person described in Section (1) or Section (2) of this Article SEVENTH against any liability asserted against such person, whether or not the Corporation would have the power t...
	(4)   The provisions of this Article SEVENTH shall be applicable to all actions, claims, suits or proceedings made or commenced after the adoption hereof, whether arising from acts or omissions to act occurring before or after its adoption.  The provi...
	(5)   For purposes of this Article SEVENTH, references to “other enterprises” shall include employee benefit plans; references to “fines” shall include any excise taxes assessed on a person with respect to an employee benefit plan; and references to “...
	(6)   A director of the Corporation shall not be liable to the Corporation or its stockholders for monetary damages for breach of fiduciary duty as a director, except to the extent such exemption from liability or limitation thereof is not permitted u...
	Eighth:

	(2)   The number of directors which shall constitute the Board of Directors shall initially be five (5) and, thereafter, shall be fixed exclusively by one or more resolutions adopted from time to time by the affirmative vote of a majority of the Board...
	(3)   Unless and except to the extent that the By-Laws of the Corporation shall so require, the election of the directors of the Corporation need not be by written ballot. There shall be no cumulative voting in the election of directors.

	Ninth:   Meetings of stockholders may be held within or without the State of Delaware, as the By-Laws of the Corporation may provide.  The books of the Corporation may be kept outside the State of Delaware at such place or places as may be designated ...
	Tenth:  The shares of the Corporation shall be uncertificated shares, provided that the Board of Directors may provide by resolution or resolutions that some or all classes or series of the Corporation’s stock shall be certificated shares.
	Eleventh: To the extent required by Section 1123(a)(6) of the Bankruptcy Code, the Corporation shall not issue nonvoting equity securities. This provision shall have no further force and effect beyond that required by Section 1123(a)(6) of the Bankrup...
	Twelfth: The Corporation expressly elects not to be governed by Section 203 of the General Corporation Law of the State of Delaware.
	Thirteenth:  The following terms, where capitalized in this Amended and Restated Certificate, shall have the meanings ascribed to them in this Article THIRTEENTH:
	“Backstop Party” means any of [List Backstop Parties] and any of their respective affiliates.
	“Distribution” means (i) any dividend or distribution of cash, property or shares of the Corporation’s capital stock; and (ii) any distribution following or in connection with any liquidation, dissolution or winding up of the Corporation, either volun...
	“Common Stock Equivalents” means any warrants, rights call options or other securities exchangeable or exercisable for, or convertible into, Common Stock.
	“Effective Date” means the Business Day selected by the Corporation that is (i) on or after the date that the Bankruptcy Court enters an order confirming the Plan and on which date no stay of such order is in effect and (ii) on or after the date on wh...
	“Excluded Stock” means (i) Additional Stock issued or issuable directly in consideration for the acquisition of another business from one or more unaffiliated third parties approved by the Board of Directors by the Corporation by merger, purchase of a...
	“IPO” means the Corporation’s bona fide initial public offering of any class of its equity securities pursuant to an effective registration statement filed with the Securities and Exchange Commission under the Securities Act.
	“Person” means any individual, corporation, partnership, limited liability company, joint venture, association, joint-stock company, trust, unincorporated organization or any agency or political subdivision thereof.
	“Qualified Holder” means a holder of Common Stock or Common Stock Equivalents who is a Backstop Party and is (i) a “qualified institutional buyer” as defined in Rule 144A under the Securities Act or (ii) an “accredited investor” as defined in Rule 501...
	“Qualified Voting Trust” means that certain voting trust created by the Voting Trust Agreement.
	“Third Party” means any Person which is not deemed to be an owner of record of Common Stock or Common Stock Equivalents pursuant to Rule 12g5-l under the Exchange Act.
	“Transfer” means to sell, hypothecate, give, convey, bequeath, transfer, assign, pledge or in any other way whatsoever encumber or dispose.
	“Voting Trust Agreement” means the voting trust agreement, made as of [___________, 2013], by and among the Corporation and Torque Point Advisors, LLC.
	“Warrants” means the warrants to acquire New Class A Common Stock issued on the Effective Date.

	Exh 3.pdf
	Article I   MEETING OF STOCKHOLDERS
	Section 1.1 .  Place of Meeting.  Meetings of the stockholders of the Corporation shall be held at such place either within or without the State of Delaware as the Board of Directors may determine.
	Section 1.2 .  Annual Meetings.

	Section 1.3 .  Special Meetings.  Special meetings of stockholders may be called by the Chief Executive Officer,  the Chairman of the Board or by the board of directors of the Corporation (the “Board of Directors”) pursuant to a resolution approved by...
	Section 1.4 .  Notice of Meetings and Adjourned Meetings; Waivers of Notice.
	(B)   A written waiver of any such notice signed by the person entitled thereto, or a waiver by electronic transmission by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice.  Attendanc...

	Section 1.5 .  Nomination of Directors.  Only persons who are nominated in accordance with the procedures set forth in these By-laws shall be eligible to serve as directors. Nominations of persons for election to the Board of Directors of the Corporat...
	The Corporation may require any proposed nominee to furnish such other information as it may reasonably require, including the completion of any questionnaires, to determine the eligibility of such proposed nominee to serve as a director of the Corpo...
	Section 1.6 .  Notice of Business.  At any meeting of the stockholders, only such business shall be conducted as shall have been brought before the meeting (a) by or at the direction of the Board of Directors, including as specified in the notice of m...
	The chairman of the meeting shall have the power and duty to determine whether a nomination or any business proposed to be brought before the meeting was made or proposed in accordance with the procedures set forth in these Section 1.5 and Section 1....
	Section 1.7 .  Quorum.  At any meeting of stockholders, the holders of record, present in person or by proxy, of a majority of the voting power of the Corporation’s issued and outstanding capital stock and entitled to vote thereat shall constitute a q...
	Section 1.8 .  Voting.  Except as otherwise provided by applicable law, these By-laws or by the Charter,
	Section 1.9   Action by Consent.
	(B)   Every written consent shall bear the date of signature of each stockholder who signs the consent, and no written consent shall be effective to take the corporate action referred to therein unless, within 60 days of the earliest dated consent del...
	Section 1.10 .  General.

	(B)   For purposes of these By-Laws, no adjournment nor notice of adjournment of any meeting shall be deemed to constitute a new notice of such meeting for purposes of this Article I, and in order for any notification required to be delivered by a sto...

	Section 1.11 .  List of Stockholders Entitled to Vote.  The officer of the Corporation who has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10) days before every meeting of stockholders, a complete list of the st...

	Article II   DIRECTORS
	Section 2.1 .  Number, Election and Removal of Directors.  The number of Directors that shall constitute the Board of Directors shall initially be five (5).  Thereafter, within the limits specified in the Charter, the number of Directors shall be dete...
	Section 2.2 .  Regular Meetings.  After the place and time of regular meetings of the Board of Directors shall have been determined and notice thereof shall have been once given to each member of the Board of Directors, regular meetings may be held wi...
	Section 2.3   Special Meetings.  Special meetings of the Board of Directors may be called by the Chairman of the Board or the President and shall be called by the Chairman of the Board, President or Secretary on the written request of three directors....
	Section 2.4 .  Quorum.  A majority of the entire Board of Directors shall constitute a quorum for the transaction of business.  If a quorum is not present at any meeting of the Board of Directors, the Directors present may adjourn the meeting from tim...
	Section 2.5 .  Committees of Directors.  The Board of Directors may, by resolution adopted by a majority of the entire Board, designate one or more committees, including without limitation an Executive Committee, to have and exercise such power and au...
	Section 2.6 .  Actions without a Meeting.  Any action required or permitted to be taken at any meeting of the Board of Directors or a committee thereof may be taken without a meeting if all the members of the board or of such committee, as the case ma...
	Section 2.7 .  Participation in Meetings by Conference Telephone.  Members of the Board of Directors, or any committee designated by the Board of Directors, may participate in a meeting of such board or committee by means of conference telephone or ot...
	Section 2.8 .  Resignation.  Any director may resign at any time by giving notice in writing or by electronic transmission to the Board of Directors or to the Secretary of the Corporation.  The resignation of any director shall take effect upon receip...
	Section 2.9 .  Vacancies.  Unless otherwise required by law or provided in the Charter, vacancies and newly created directorships resulting from any increase in the authorized number of directors elected by all the stockholders having the right to vot...
	Section 2.10 .  Compensation.  In the discretion of the Board of Directors, each director may be paid such fees for his or her services as director (including as a member of one or more committees of the Board of Directors) and be reimbursed for his o...
	Section 2.11 .  Reliance Upon Books and Records.  A member of the Board of Directors, or a member of any committee designated by the Board of Directors shall, in the performance of his or her duties, be fully protected in relying in good faith upon th...

	Article III   CHAIRMAN OF THE BOARD AND OFFICERS
	Section 3.1 .  Chairman of the Board.  The Board of Directors shall elect from time to time one of its own members as the Chairman of the Board of Directors (the “Chairman”).  The Chairman may also be the Chief Executive Officer or other officer of th...
	Section 3.2 .  Principal Officers.  The principal officers of the Corporation shall consist of a Chief Executive Officer, a President, one or more Vice Presidents, a Secretary, a Treasurer and such other additional officers with such titles (including...
	Section 3.3 .  Election and Term of Office.  The officers of the Corporation shall be elected annually by the Board of Directors at the regular meeting of the Board of Directors held after the annual meeting of stockholders.  If the election of office...
	Section 3.4 .  Removal.  Any officer elected, or agent appointed, by the Board of Directors may be removed by resolution adopted by the Board of Directors whenever, in their judgment, the best interests of the Corporation would be served thereby.  Any...
	Section 3.5 .  Resignations.  Any officer may resign at any time by giving written notice to the Board of Directors (or to a principal officer if the Board of Directors has delegated to such principal officer the power to appoint and to remove such of...
	Section 3.6 .  Vacancies.  A newly created elected office and a vacancy in any elected office because of death, resignation, or removal may be filled by the Board of Directors for the unexpired portion of the term at any meeting of the Board of Direct...

	Article IV   Indemnification
	Section 4.1 .  Mandatory Indemnification.  The Corporation shall indemnify any person (and such person’s heirs, executors or administrators) who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit...
	Section 4.2 .  Permissive Indemnification.  The Corporation may, by action of its Board of Directors, provide indemnification to such of the employees and agents, or with respect to an event occurring on or before July 9, 2012 to such of the former di...
	Section 4.3 .  General.  The provisions of this Article IV shall be applicable to all actions, claims, suits or proceedings made or commenced after the adoption hereof, whether arising from acts or omissions to act occurring before or after its adopti...

	Article V   GENERAL PROVISIONS
	Section 5.1 .  Fixing the Record Date.
	(B)   In order that the Corporation may determine the stockholders entitled to consent to corporate action in writing without a meeting, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resoluti...
	(C)   In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights in respect of any change, conversion or...
	Section 5.2 .  Dividends.  Subject to limitations contained in applicable law and the Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock of the Corporation, which dividends may be paid either in cash, in pro...
	Section 5.3 .  Notices.  Whenever any statute, the Charter or these By-Laws require notice to be given to any Director or stockholder, such notice may be given in writing by mail, addressed to such Director or stockholder at his address as it appears ...
	Section 5.4 .  Fiscal Year.  The fiscal year of the Corporation shall be fixed by the Board of Directors.
	Section 5.5 .  Amendment.  Except as otherwise provided in the Charter, these By-Laws may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 66 2/3 percent of the voting power of the stock outstanding and entitled to...


	Exh 5.pdf
	Article 1  DEFINITIONS
	Section 1.1 Definitions

	Article 2  ISSUANCE OF WARRANTS; WARRANT CERTIFICATES; BOOK-ENTRY WARRANTS
	Section 2.1 Issuance of the Warrants
	Section 2.2 Form of Warrant; Execution of Warrant Certificates and Warrant Statements
	(a) Subject to Section 5.1 and Section 5.2 of this Agreement, the Warrants shall be issued (i) via book-entry registration on the books and records of the Warrant Agent and evidenced by the Warrant Statements, in substantially the form set forth in Ex...
	(b) The Warrant Certificates shall be deposited with the Warrant Agent and registered in the name of Cede & Co., as the nominee of The Depositary Trust Company (the “Depositary”). Each Warrant Certificate shall represent such number of the outstanding...
	(c) No Warrant Certificate shall be valid for any purpose, and no Warrant evidenced thereby shall be exercisable, until such Warrant Certificate has been countersigned by the Warrant Agent. Such signature by the Warrant Agent upon any Warrant Certific...
	(d) In case any officer of the Company who shall have signed any of the Warrant Certificates or Warrant Statements (either manually or by facsimile signature) shall cease to hold such officer position before the Warrant Certificates so signed shall ha...

	Section 2.3 Issuance of Warrant Certificates and Book-Entry Warrants
	(a) Warrant Certificates evidencing Warrants shall be executed by the Company in the manner set forth in Section 2.2 and delivered to the Warrant Agent. Warrant Certificates evidencing the Warrants to be issued to the Initial Holders under the Plan (o...
	(b) Subsequent to the original issuance of Warrant Certificates to the Initial Holders, the Warrant Agent shall countersign a Warrant Certificate only if the Warrant Certificate is issued in exchange or substitution for one or more previously counters...
	(c) The Warrant Agent shall keep, at an office designated for such purpose, books (the “Warrant Register”) in which, subject to such reasonable regulations as it may prescribe, it shall register the Book-Entry Warrants as well as any Warrant Certifica...
	(d) Prior to due presentment for registration of transfer or exchange of any Warrant in accordance with the procedures set forth in this Agreement, subject to applicable law, the Company and the Warrant Agent may deem and treat the person in whose nam...
	(e) The Company shall provide a customary opinion of counsel on or prior to the Effective Date that states that, subject to customary qualifications and assumptions:
	(1) the offer and sale of the Warrants and the Class A Common Stock issued to the Rights Offering Participants and the Backstop Parties, as applicable, are registered under the Securities Act of 1933, as amended, or are exempt from such registration; and
	(2) the Class A Common Stock issuable upon exercise of a Warrant will be upon issuance, validly issued, fully paid and non-assessable.



	Article 3  EXERCISE OF WARRANTS
	Section 3.1 Duration of Warrants
	Section 3.2 Exercise of Warrants
	(a) Each Warrant shall entitle (i) in the case of the Book-Entry Warrants, the Registered Holder thereof and (ii) in the case of Warrants held through the book-entry facilities of the Depositary or by or through persons that are direct participants in...
	(b) Subject to the provisions of the Warrants and this Agreement, the Holder of a Warrant may exercise such Holder’s right to purchase the Warrant Shares, in whole or in part, at any time or from time to time (i) in the case of persons who hold Book-E...
	(c) The payment of the Exercise Price shall be made, at the option of the Holder, (i) in United States dollars by certified or official bank check payable to the Company, or by wire transfer to an account specified in writing by the Company or the War...
	(d) In lieu of paying the Exercise Amount by certified or official bank check or by wire transfer, any Holder may elect to exercise Warrants by authorizing the Company to withhold from issuance a number of Warrant Shares issuable pursuant to the Warra...
	where:
	X = the number of Warrant Shares issuable upon exercise of the Warrant pursuant to this subsection (d).
	A = the Quoted Price.
	B = the Exercise Price.
	C = the number of Warrant Shares as to which a Warrant is then being exercised including the withheld Warrant Shares.
	(e) The date on which payment in full of the Exercise Amount is received by the Warrant Agent (or deemed to be received in the case of a Cashless Exercise) shall, subject to receipt of the Exercise Form, be deemed to be the date on which the Warrant i...
	(f) Subject to Article 6, upon surrender of the Exercise Form and payment of the Exercise Amount (or the deemed payment of the Exercise Amount in connection with a Cashless Exercise) in connection with the exercise of Warrants by any Holder:
	(i) the Warrant Agent shall requisition from the Transfer Agent for issuance and delivery to or upon the written order of the applicable Holder and in such name or names as the Holder may designate (provided, that the Holder shall pay any and all taxe...
	(ii) the Company shall, as promptly as practicable and at its expense, and in any event within five (5) Business Days thereafter, cause to be issued to the Holder the aggregate number of whole Warrant Shares (rounded down to the nearest whole share, a...

	(g) In the event that any Holder makes a partial exercise of the Warrants evidenced by any Warrant Certificate, the Warrant Agent shall issue and deliver a new Warrant Certificate to the applicable Holder evidencing a number of Warrants equal to the n...
	(h) Any exercise of a Warrant pursuant to the terms of this Agreement shall be irrevocable and shall constitute a binding agreement between the Holder and the Company, enforceable in accordance with its terms.
	(i) The Warrant Agent shall:
	(i) examine the Exercise Forms and all other documents delivered to it by or on behalf of Holders as contemplated hereunder to ascertain whether or not, on their face, such Exercise Forms and any such other documents have been executed and completed i...
	(ii) where an Exercise Form or any other document appears on its face to have been improperly completed or executed or some other irregularity in connection with the exercise of the Warrants exists, the Warrant Agent shall endeavor to inform the appro...
	(iii) inform the Company of and cooperate with and assist the Company in resolving any reconciliation problems between Exercise Forms received and delivery of Warrants to the Warrant Agent’s account;
	(iv) advise the Company no later than three (3) Business Days after receipt of any Exercise Form, of (a) the receipt of such Exercise Form and the number of Warrants evidenced thereby that have been exercised in accordance with the terms and condition...

	(j) subject to Warrant Shares being made available to the Warrant Agent by or on behalf of the Company for delivery to the Depositary, liaise with the Depositary and endeavor to effect such delivery to the relevant accounts at the Depositary in accord...
	(k) All questions as to the validity, form and sufficiency (including time of receipt) of any exercised Warrant, Exercise Form or the Warrant Certificate evidencing any exercised Warrant will be determined by the Company in its reasonable discretion, ...
	(l) The Company acknowledges that the bank accounts maintained by [                      ] in connection with the services provided under this Agreement will be in its name and that [                     ] may receive investment earnings therefrom. Ne...

	Section 3.3 Reservation of Warrant Shares
	(a) For the purpose of enabling it to satisfy any obligation to issue Warrant Shares upon exercise of Warrants, the Company will at all times through the Expiration Date, reserve and keep available out of its aggregate authorized but unissued or treas...
	(b) The Company covenants that all Warrant Shares issued upon exercise of the Warrants will, upon issuance in accordance with the terms of this Agreement, be fully paid and nonassessable and free from all taxes, liens, charges and security interests c...


	Article 4  OTHER PROVISIONS RELATING TO RIGHTS OF HOLDERS OF WARRANTS
	Section 4.1 No Rights as Stockholder Conferred by Warrants, Book-Entry Warrants or Warrant Certificates
	Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates
	Section 4.3 Cancellation of Warrants
	Section 4.4 Current Public Information

	Article 5  EXCHANGE AND TRANSFER
	Section 5.1 Exchange and Transfer
	(a) Transfer and Exchange of Warrant Certificates or Beneficial Interests Therein. The Warrant Agent shall, upon receipt of all information required to be delivered hereunder, from time to time register the transfer of any outstanding Warrants in the ...
	(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-Entry Warrant.
	(i) Any Holder of a beneficial interest in a Warrant Certificate may, upon request, exchange such beneficial interest for a Book-Entry Warrant. Upon receipt by the Warrant Agent from the Depositary or its nominee of written instructions or such other ...
	(ii) Book-Entry Warrants issued in exchange for a beneficial interest in a Warrant Certificate pursuant to this Section 5.1(a) shall be registered in such names as the Depositary, pursuant to instructions from its direct or indirect participants or ot...

	(c) Transfer and Exchange of Book-Entry Warrants. When Book-Entry Warrants are presented to the Warrant Agent with a written request (i) to register the transfer of the Book-Entry Warrants; or (ii) to exchange such Book-Entry Warrants for an equal num...
	(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for a beneficial interest in a Warrant Certificate except upon satisfaction of the requireme...
	(e) Restrictions on Transfer and Exchange of Warrant Certificates. Notwithstanding any other provisions of this Agreement (other than the provisions set forth in Section 5.1(f)), unless and until it is exchanged in whole for a Book-Entry Warrant, a Wa...
	(f) Book-Entry Warrants. If at any time:
	(i) the Depositary for the Warrant Certificates notifies the Company that the Depositary is unwilling or unable to continue as Depositary for the Warrant Certificates and a successor Depositary for the Warrant Certificates is not appointed by the Comp...
	(ii) the Company, in its sole discretion, notifies the Warrant Agent in writing that it elects to exclusively cause the issuance of Book-Entry Warrants under this Agreement, then the Warrant Agent, upon written instructions signed by an officer of the...

	(g) Restrictions on Transfer. No Warrants or Warrant Shares shall be sold, exchanged or otherwise transferred in violation of the Securities Act or state securities laws.
	(h) Cancellation of Warrant Certificate. At such time as all beneficial interests in Warrant Certificates have either been exchanged for Book-Entry Warrants, or been redeemed, repurchased, cancelled or exercised, all Warrant Certificates shall be retu...

	Section 5.2 Obligations with Respect to Transfers and Exchanges of Warrants
	(a) To permit registrations of transfers and exchanges, the Company shall execute Warrant Certificates, if applicable, and the Warrant Agent is hereby authorized, in accordance with the provisions of Section 2.3 and this Article 5, to countersign such...
	(b) All Book-Entry Warrants and Warrant Certificates issued upon any registration of transfer or exchange of Book-Entry Warrants or Warrant Certificates shall be the valid obligations of the Company, entitled to the same benefits under this Agreement ...
	(c) No service charge shall be imposed upon a Holder for any registration, transfer or exchange but the Company may require payment of a sum sufficient to cover any stamp or other tax or other governmental charge that may be imposed on the Holder in c...
	(d) So long as the Depositary, or its nominee, is the registered owner of a Warrant Certificate, the Depositary or such nominee, as the case may be, will be considered the sole owner or holder of the Warrants represented by such Warrant Certificate fo...
	(e) Subject to Section 5.1(a), Section 5.1(c) and Section 5.1(d) and this Section 5.2, the Warrant Agent shall, upon receipt of all information required to be delivered hereunder, from time to time register the transfer of any outstanding Warrants in ...

	Section 5.3 Restrictions on Transfers
	(a) The Warrants are issued in reliance upon an exemption from the registration requirements of Section 5 of the Securities Act provided by Section 4(2) of the Securities Act. The Warrants will not be registered under the Securities Act or any state s...
	(b) No sale or transfer of Warrants shall be permitted, and any such transfer shall be null and void ab initio, if, after giving effect to such Transfer, the Company would be required to become a reporting company under the Exchange Act; provided, how...
	(c) In the event of any purported transfer in violation of the provisions of this Agreement, such purported transfer shall be void and of no effect and the Warrant Agent shall not give effect to such transfer.

	Section 5.4 Treatment of Holders of Warrant Certificates
	Section 5.5 Fractional Warrants

	Article 6  ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES
	Section 6.1 Adjustments Generally
	Section 6.2 Certain Mechanical Adjustments
	Section 6.3 Dividends and Other Distributions
	(a) If at any time prior to the exercise in full of the Warrants, the Company shall fix a record date for the issuance or making of a distribution to all holders of the Class A Common Stock (including any such distribution to be made in connection wit...
	(b) If at any time prior to the exercise in full of the Warrants, the Company shall fix a record date for the issuance or making of a distribution to all holders of the Class A Common Stock of any dividend payable solely in cash (any such dividend bei...
	(c) Any adjustment required by this Section 6.3 shall be made successively whenever such a record date is fixed and in the event that such distribution is not so made, the Exercise Price shall again be adjusted to be the Exercise Price that was in eff...

	Section 6.4 Adjustments in Exercise Price
	Section 6.5 Reclassification or Reorganization Event
	Section 6.6 Adjustments for Certain Issuances and Repricings
	Section 6.7 Notices of Changes in Warrant and Other Events
	(a) the Company shall authorize the payment of any dividend payable in any securities (other than shares of Class A Common Stock in a dividend to which the adjustments set forth in this Agreement apply) or authorize the making of any dividend or distr...
	(b) the Company shall authorize the issuance to all holders of Class A Common Stock (or other class or series of stock then forming part of the Warrant Shares) of any additional securities (other than a stock dividend to which the adjustments set fort...
	(c) the Company shall authorize a capital reorganization or reclassification of any class or series of stock then forming part of the Warrant Shares (other than a reorganization or reclassification for which the adjustments set forth in this Agreement...

	Section 6.8 No Fractional Shares
	Section 6.9 Form of Warrant
	Section 6.10 De Minimis Adjustments

	Article 7  CONCERNING THE WARRANT AGENT
	Section 7.1 Warrant Agent
	Section 7.2 Conditions of Warrant Agent’s Obligations
	(a) The Warrant Agent accepts its obligations herein set forth upon the terms and conditions hereof, including the following, to all of which the Company agrees and to all of which the rights hereunder of the Holders from time to time of the Warrant C...
	(i) Compensation and Indemnification. The Company agrees promptly to pay the Warrant Agent the compensation to be agreed upon between the Company and the Warrant Agent for all services rendered by the Warrant Agent and to reimburse the Warrant Agent f...
	(ii) Agent for the Company. In acting under this Agreement and in connection with the Warrants and the Warrant Certificates, the Warrant Agent is acting solely as agent of the Company and does not assume any obligation or relationship of agency or tru...
	(iii) Counsel. The Warrant Agent may consult with counsel satisfactory to it in its reasonable judgment (who may be counsel for the Company), and the advice of such counsel shall be full and complete authorization and protection in respect of any acti...
	(iv) Documents.  Subject to Section 3.2(j), the Warrant Agent shall be protected and shall incur no liability for or in respect of any action taken or thing suffered by it in reliance upon any Warrant Certificate, Exercise Form, notice, direction, con...

	(b) Certain Transactions. The Warrant Agent, and its officers, directors and employees, may become the owner of, or acquire any interest in, Warrants, with the same rights that it or they would have if it were not the Warrant Agent hereunder, and, to ...
	(i) No Liability for Interest. The Warrant Agent shall have no liability for interest on any monies at any time received by it pursuant to any of the provisions of this Agreement or of the Warrant Certificates.
	(ii) No Liability for Invalidity. The Warrant Agent shall not be under any responsibility with respect to the validity or sufficiency of this Agreement or the execution and delivery hereof (except the due authorization to execute this Agreement and th...
	(iii) No Liability for Recitals. The recitals contained herein shall be taken as the statements of the Company and the Warrant Agent assumes no liability for the correctness of the same.
	(iv) No Implied Obligations. The Warrant Agent shall be obligated to perform only such duties as are herein and in the Warrant Certificates specifically set forth and no implied duties or obligations shall be read into this Agreement or the Warrant Ce...

	(c) Aggregate Liability. Notwithstanding anything contained herein to the contrary, the Warrant Agent’s aggregate liability during any term of this Agreement with respect to, arising from, or arising in connection with this Agreement, or from all serv...
	(i) Damages. Neither party to this agreement shall be liable to the other party for any consequential, indirect, special or incidental damages under any provisions of this agreement or for any consequential, indirect, penal, special or incidental dama...


	Section 7.3 Resignation and Appointment of Successor
	(a) The Company agrees, for the benefit of the Holders from time to time, that there shall at all times be a Warrant Agent hereunder until all the Warrants have been exercised or are no longer exercisable. The initial Warrant Agent and any successor W...
	(b) The Warrant Agent may at any time resign as such by giving written notice of its resignation to the Company, specifying the desired date on which its resignation shall become effective; provided, however, that such date shall be not less than nine...
	(c) The Company shall remove the Warrant Agent and appoint a successor Warrant Agent if the Warrant Agent (i) shall become incapable of acting, (ii) shall be adjudged bankrupt or insolvent, (iii) shall commence a voluntary case or other proceeding see...
	(d) Any successor Warrant Agent appointed hereunder shall execute, acknowledge and deliver to its predecessor and the Company an instrument accepting such appointment hereunder, and thereupon such successor Warrant Agent, without any further act, deed...
	(e) Any corporation into which the Warrant Agent hereunder may be merged or converted or any corporation with which the Warrant Agent may be consolidated, or any corporation resulting from any merger, conversion or consolidation to which the Warrant A...
	(f) In the event a successor Warrant Agent shall be appointed, the Company shall (i) give notice thereof to the predecessor Warrant Agent and the Transfer Agent not later than the effective date of any such appointment, and (ii) cause written notice t...


	Article 8  MISCELLANEOUS
	Section 8.1 Amendment
	Section 8.2 Notices and Demands to the Company and Warrant Agent
	(a) Any notice or communication from the Warrant Agent to the Company with respect to this Agreement shall be addressed to Patriot Coal Corporation, 12312 Olive Boulevard, Suite 400, St. Louis, Missouri 63141, Attention: Joseph W. Bean, and any notice...
	(b) All notices and communications made to the Company, the Warrant Agent or any Holder pursuant to this Agreement or any Warrant Certificate shall be in writing and shall be conclusively deemed to have been duly given (i) when hand delivered to the r...

	Section 8.3 Applicable Law; Waiver of Jury Trial
	Section 8.4 Headings
	Section 8.5 Counterparts
	Section 8.6 Inspection of Agreement
	Section 8.7 Benefits of This Agreement
	Section 8.8 Termination
	Section 8.9 Confidentiality


	Exh 6.pdf
	ARTICLE I   CERTAIN DEFINITIONS
	Section 1.1 Definitions
	Section 1.2 Headings; Table of Contents
	Section 1.3 Singular, Plural, Gender
	Section 1.4 Exhibits and Recitals
	Section 1.5 Information
	Section 1.6 Interpretation
	Section 1.7 Calculation of Ownership Percentages

	ARTICLE II   REPRESENTATIONS AND WARRANTIES
	Section 2.1 Authority; Enforceability
	Section 2.2 No Breach
	(a) in the case of parties that are not natural persons, violate or conflict with its certificate of incorporation, bylaws or other organizational documents;
	(b) violate, conflict with or result in the breach or termination of, or otherwise give any other person the right to accelerate, renegotiate or terminate or receive any payment or constitute a default or an event of default (or an event which with no...
	(c) constitute a violation by such party of any laws, rules or regulations of any governmental, administrative or regulatory authority or any judgments, orders, rulings or awards of any court, arbitrator or other judicial authority or any Governmental...

	Section 2.3 Consents

	ARTICLE III   RIGHTS OF CERTAIN STOCKHOLDERS
	Section 3.1 Consent Rights
	(a) In addition to any other consent required by law or this Agreement, the Company shall not issue or enter into an agreement to issue Equity Securities or Equity Security Equivalents or any option, warrant, right, call or similar security or right e...
	(b) For purposes of this Agreement, the following term shall have the meaning set forth below:
	(i) of Equity Securities or options or warrants to purchase Equity Securities, in each case issued or granted in accordance with the terms of any equity option or equity purchase plan or agreement or other benefit or management incentive plans approve...
	(ii) of Equity Securities issued, or issuable upon conversion of other securities of the Company issued pursuant to, in connection with or as consideration for any acquisition, merger or other similar transaction by the Company for which stockholder a...
	(iii) of Equity Securities issued on a pro rata basis pursuant to any stock split, stock dividend on Equity Securities or recapitalization approved by the Board.

	(c) The Company shall, before any securities are issued or the Company agrees to issue any securities other than pursuant to an Eligible Offering, give written notice (a “Consent Notice”) thereof to each Consent Right Holder.  Such Consent Notice shal...
	(d) Except for equity securities of a Subsidiary to be owned by the Company or another Subsidiary, the rights and obligations of the Company in this Section 3.1 shall apply to each Subsidiary of the Company to the same extent as if such Subsidiary wer...

	Section 3.2 Information
	(a) The Company shall make available to each Stockholder the following:
	(i) within 90 days after the end of each fiscal year, annual financial statements prepared in accordance with United States generally accepted accounting principles (“GAAP”) that would be required to be included in Item 8 of Part II of Form 10-K if th...
	(ii) within 45 days after the end of each of the first three fiscal quarters of each fiscal year, all quarterly financial statements prepared in accordance with GAAP that would be required to be included in Item 1 of Part I of Form 10-Q if the Company...
	(iii) within five business days after the occurrence of each event that would have been required to be reported in a Current Report on Form 8-K if the Company were required to file this form, reports containing substantially all of the information wit...

	(b) Notwithstanding Section 3.2(a), nothing in this Agreement will require (a) the Company to comply with Section 302 or Section 404 or Section 906 of the Sarbanes-Oxley Act of 2002, related Items 307 and 308 of Regulation S-K promulgated by the Commi...
	(c) The Company will (a) post such financial statements and other information on its public website (or through a public announcement or such other medium as the Company may use at the time) within the time periods specified above and (b) arrange and ...
	(d) The subsequent filing or making available of any materials or conference call required by this Section 3.2(a) shall be deemed automatically to cure any breach resulting from the failure to file or make available such materials or conference call w...
	(e) In addition, to the extent not satisfied by the foregoing, for so long as any Common Stock or Warrants are outstanding and the Company is not subject to Section 13 or 15(d) of the Exchange Act, the Company will promptly furnish or cause to be furn...


	ARTICLE IV   ADDITIONAL COVENANTS
	Section 4.1 Confidentiality
	Section 4.2 Competing Activities
	Section 4.3 No Effect Upon Lending Relationship
	Section 4.4 Passive Investment

	ARTICLE V   MISCELLANEOUS
	Section 5.1 Entire Agreement; No Other Representations
	Section 5.2 Modification or Amendment of Stockholders Agreement
	(a) Other than as a result of execution and delivery of a Joinder Agreement, this Agreement may not be modified, altered, amended or supplemented except by an agreement in writing signed by the Company, Consent Right Holders holding Common Stock repre...
	(b) The Fundamental Documents and the other organizational documents of the Company and its Subsidiaries shall not adversely affect in any respect the rights granted to the Stockholders pursuant to this Agreement.  In the event of any conflict or inco...

	Section 5.3 Waiver
	Section 5.4 Counterparts
	Section 5.5 Governing Law and Venue; Waiver of Jury Trial.
	(a) THIS AGREEMENT AND ALL DISPUTES BETWEEN THE PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THE FACTS AND CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY, WHETHER IN CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AND INTERPRETED AND CONSTRUED...
	(b) Any action, suit or proceeding seeking to enforce any provision of, or based on any matter arising out of or in connection with, this Agreement or the transactions contemplated hereby shall only be brought in any federal court located in the State...
	(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND UNCONDITIONALLY WAIV...

	Section 5.6 Notices and Waivers
	(a) Any notice or other communication in connection with this Agreement (each, a “Notice”) shall be:
	(i) in writing in English; and
	(ii) delivered by hand, fax, registered post or by courier using an internationally recognized courier company.

	(b) Notices to the Company shall be sent to the following address, or such other person or address as the Company may notify to the Stockholders from time to time:
	(c) Notices to the Stockholders shall be sent to such Stockholders at the addresses set forth in the register of Stockholders maintained by the Company, or on any Joinder Agreement or such other address or facsimile number as such party may hereafter ...
	(d) A Notice shall be effective upon receipt and shall be deemed to have been received:
	(i) at the time of delivery, if delivered by hand, registered post or courier; and
	(ii) at the expiration of two hours after completion of the transmission, if sent by facsimile,

	(e) Subject to the foregoing provisions of this Section 5.6, in proving service of a Notice, it shall be sufficient to prove that the envelope containing such Notice was properly addressed and delivered by hand, registered post or courier to the relev...

	Section 5.7 Certain Adjustments
	Section 5.8 Specific Performance
	Section 5.9 Severability
	Section 5.10 Assignment
	Section 5.11 Termination
	Section 5.12 Further Assurances
	Section 5.13 Fees and Expenses
	Section 5.14 No Third-Party Beneficiaries


	Exh 7.pdf
	REGISTRATION RIGHTS AGREEMENT
	Section 1. Definitions
	Section 2. Demand Registrations
	(a) Requests for Registration
	(b) Long-Form Registrations
	(c) Short-Form Registrations
	(d) Shelf Registration
	(e) Priority on Demand Registrations
	(f) Selection of Underwriters
	(g) Other Registration Rights

	Section 3. Piggyback Registrations
	(a) Right to Piggyback
	(b) Piggyback Expenses
	(c) Priority on Primary Registrations
	(d) Priority on Secondary Registrations

	Section 4. Holdback Agreements
	(a) Holders of Registrable Securities
	(b) The Company

	Section 5. Registration Procedures
	(a) Whenever the holders of Registrable Securities have requested that any Registrable Securities be registered pursuant to this Agreement, the Company shall use its commercially reasonable efforts to effect the registration and the sale of such Regis...
	(i) in accordance with the Securities Act and all applicable rules and regulations promulgated thereunder, prepare and file with the Securities and Exchange Commission a registration statement, and all amendments and supplements thereto and related pr...
	(ii) notify each holder of Registrable Securities of (A) the issuance by the Securities and Exchange Commission of any stop order suspending the effectiveness of any registration statement or the initiation of any proceedings for that purpose, (B) the...
	(iii) prepare and file with the Securities and Exchange Commission such amendments and supplements to such registration statement and the prospectus used in connection therewith as may be necessary to keep such registration statement effective until t...
	(iv) furnish to each seller of Registrable Securities thereunder such number of copies of such registration statement, each amendment and supplement thereto, the prospectus included in such registration statement (including each preliminary prospectus...
	(v) use its commercially reasonable efforts to register or qualify such Registrable Securities under such other securities or blue sky laws of such jurisdictions as any seller reasonably requests and do any and all other acts and things which may be r...
	(vi) notify each seller of such Registrable Securities (A) promptly after it receives notice thereof, of the date and time when such registration statement and each post-effective amendment thereto has become effective or a prospectus or supplement to...
	(vii) use commercially reasonable efforts to cause all such Registrable Securities to be listed on each securities exchange on which similar securities issued by the Company are then listed and, if not so listed, to be listed on a securities exchange;
	(viii) use commercially reasonable efforts to provide a transfer agent and registrar for all such Registrable Securities not later than the effective date of such registration statement;
	(ix) enter into and perform such customary agreements (including underwriting agreements in customary form) and take all such other actions as the holders of a majority of the Registrable Securities being sold or the underwriters, if any, reasonably r...
	(x) make available for inspection upon reasonable notice and during regular business hours by any seller of Registrable Securities, any underwriter participating in any disposition pursuant to such registration statement and any attorney, accountant o...
	(xi) take all reasonable actions to ensure that any Free-Writing Prospectus utilized in connection with any Demand Registration or Piggyback Registration hereunder complies in all material respects with the Securities Act, is filed in accordance with ...
	(xii) otherwise use its commercially reasonable efforts to comply with all applicable rules and regulations of the Securities and Exchange Commission, and make available to its security holders, as soon as reasonably practicable, an earnings statement...
	(xiii) permit any holder of Registrable Securities which holder, in its sole and exclusive judgment, could reasonably be expected to be deemed an underwriter or a controlling person of the Company, to participate in the preparation of such registratio...
	(xiv) in the event of the issuance of any stop order suspending the effectiveness of a registration statement, or the issuance of any order suspending or preventing the use of any related prospectus or suspending the qualification of any New Class A C...
	(xv) use its commercially reasonable efforts to cause such Registrable Securities covered by such registration statement to be registered with or approved by such other governmental agencies or authorities as may be necessary to enable the sellers the...
	(xvi) cooperate with the holders of Registrable Securities covered by the registration statement and the managing underwriter or agent, if any, to facilitate the timely preparation and delivery of certificates (not bearing any restrictive legends) rep...
	(xvii) cooperate with each holder of Registrable Securities covered by the registration statement and each underwriter or agent participating in the disposition of such Registrable Securities and their respective counsel in connection with any filings...
	(xviii) use its commercially reasonable efforts to make available the executive officers of the Company to participate with the holders of Registrable Securities and any underwriters in any “road shows” or other selling efforts that may be reasonably ...
	(xix) obtain one or more cold comfort letters from the Company’s independent public accountants in customary form and covering such matters of the type customarily covered by cold comfort letters as may be reasonably requested by the underwriters; and
	(xx) use its commercially reasonable efforts to provide to the underwriters such customary legal opinion(s) (and negative assurance letter(s)) of the Company’s outside counsel as may be requested by the underwriters.

	(b) The Company shall not undertake any voluntary act that could be reasonably expected to cause a Violation or result in delay or suspension under Section 5(a)(vi).

	Section 6. Registration Expenses
	(a) The Company’s Obligation
	(b) Counsel Fees and Disbursements

	Section 7. Indemnification and Contribution
	(a) By the Company
	(b) By Each Security Holder
	(c) Claim Procedure
	(d) Contribution
	(e) Release
	(f) Non-exclusive Remedy; Survival

	Section 8. Underwritten Registrations
	(a) Participation
	(b) Suspended Distributions

	Section 9. Additional Parties; Joinder
	Section 10. [Reserved]
	Section 11. Subsidiary Public Offering
	Section 12. General Provisions
	(a) Amendments and Waivers
	(b) Remedies
	(c) Severability
	(d) Entire Agreement
	(e) Successors and Assigns
	(f) Notices
	(g) Business Days
	(h) Governing Law
	(i) MUTUAL WAIVER OF JURY TRIAL
	(j) CONSENT TO JURISDICTION AND SERVICE OF PROCESS
	(k) No Recourse
	(l) Descriptive Headings; Interpretation
	(m) No Strict Construction
	(n) Counterparts
	(o) Electronic Delivery
	(p) Further Assurances
	(q) No Inconsistent Agreements

	SCHEDULE OF INVESTORS
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	REGISTRATION RIGHTS AGREEMENT
	Section 1. Definitions
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	Section 4. Holdback Agreements
	(a) Holders of Registrable Securities
	(b) The Company

	Section 5. Registration Procedures
	(a) Whenever the holders of Registrable Securities have requested that any Registrable Securities be registered pursuant to this Agreement, the Company shall use its commercially reasonable efforts to effect the registration and the sale of such Regis...
	(i) in accordance with the Securities Act and all applicable rules and regulations promulgated thereunder, prepare and file with the Securities and Exchange Commission a registration statement, and all amendments and supplements thereto and related pr...
	(ii) notify each holder of Registrable Securities of (A) the issuance by the Securities and Exchange Commission of any stop order suspending the effectiveness of any registration statement or the initiation of any proceedings for that purpose, (B) the...
	(iii) prepare and file with the Securities and Exchange Commission such amendments and supplements to such registration statement and the prospectus used in connection therewith as may be necessary to keep such registration statement effective until t...
	(iv) furnish to each seller of Registrable Securities thereunder such number of copies of such registration statement, each amendment and supplement thereto, the prospectus included in such registration statement (including each preliminary prospectus...
	(v) use its commercially reasonable efforts to register or qualify such Registrable Securities under such other securities or blue sky laws of such jurisdictions as any seller reasonably requests and do any and all other acts and things which may be r...
	(vi) notify each seller of such Registrable Securities (A) promptly after it receives notice thereof, of the date and time when such registration statement and each post-effective amendment thereto has become effective or a prospectus or supplement to...
	(vii) use commercially reasonable efforts to cause all such Registrable Securities to be listed on each securities exchange on which similar securities issued by the Company are then listed and, if not so listed, to be listed on a securities exchange;
	(viii) use commercially reasonable efforts to provide a transfer agent and registrar for all such Registrable Securities not later than the effective date of such registration statement;
	(ix) enter into and perform such customary agreements (including underwriting agreements in customary form) and take all such other actions as the holders of a majority of the Registrable Securities being sold or the underwriters, if any, reasonably r...
	(x) make available for inspection upon reasonable notice and during regular business hours by any seller of Registrable Securities, any underwriter participating in any disposition pursuant to such registration statement and any attorney, accountant o...
	(xi) take all reasonable actions to ensure that any Free-Writing Prospectus utilized in connection with any Demand Registration or Piggyback Registration hereunder complies in all material respects with the Securities Act, is filed in accordance with ...
	(xii) otherwise use its commercially reasonable efforts to comply with all applicable rules and regulations of the Securities and Exchange Commission, and make available to its security holders, as soon as reasonably practicable, an earnings statement...
	(xiii) permit any holder of Registrable Securities which holder, in its sole and exclusive judgment, could reasonably be expected to be deemed an underwriter or a controlling person of the Company, to participate in the preparation of such registratio...
	(xiv) in the event of the issuance of any stop order suspending the effectiveness of a registration statement, or the issuance of any order suspending or preventing the use of any related prospectus or suspending the qualification of any New Class A C...
	(xv) use its commercially reasonable efforts to cause such Registrable Securities covered by such registration statement to be registered with or approved by such other governmental agencies or authorities as may be necessary to enable the sellers the...
	(xvi) cooperate with the holders of Registrable Securities covered by the registration statement and the managing underwriter or agent, if any, to facilitate the timely preparation and delivery of certificates (not bearing any restrictive legends) rep...
	(xvii) cooperate with each holder of Registrable Securities covered by the registration statement and each underwriter or agent participating in the disposition of such Registrable Securities and their respective counsel in connection with any filings...
	(xviii) use its commercially reasonable efforts to make available the executive officers of the Company to participate with the holders of Registrable Securities and any underwriters in any “road shows” or other selling efforts that may be reasonably ...
	(xix) obtain one or more cold comfort letters from the Company’s independent public accountants in customary form and covering such matters of the type customarily covered by cold comfort letters as may be reasonably requested by the underwriters; and
	(xx) use its commercially reasonable efforts to provide to the underwriters such customary legal opinion(s) (and negative assurance letter(s)) of the Company’s outside counsel as may be requested by the underwriters.

	(b) The Company shall not undertake any voluntary act that could be reasonably expected to cause a Violation or result in delay or suspension under Section 5(a)(vi).
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	Exh 3.pdf
	Article I   MEETING OF STOCKHOLDERS
	Section 1.1 .  Place of Meeting.  Meetings of the stockholders of the Corporation shall be held at such place either within or without the State of Delaware as the Board of Directors may determine.
	Section 1.2 .  Annual Meetings.

	Section 1.3 .  Special Meetings.  Special meetings of stockholders may be called by the Chief Executive Officer,  the Chairman of the Board or by the board of directors of the Corporation (the “Board of Directors”) pursuant to a resolution approved by...
	Section 1.4 .  Notice of Meetings and Adjourned Meetings; Waivers of Notice.
	(B)   A written waiver of any such notice signed by the person entitled thereto, or a waiver by electronic transmission by the person entitled to notice, whether before or after the time stated therein, shall be deemed equivalent to notice.  Attendanc...

	Section 1.5 .  Nomination of Directors.  Only persons who are nominated in accordance with the procedures set forth in these By-laws shall be eligible to serve as directors. Nominations of persons for election to the Board of Directors of the Corporat...
	The Corporation may require any proposed nominee to furnish such other information as it may reasonably require, including the completion of any questionnaires, to determine the eligibility of such proposed nominee to serve as a director of the Corpo...
	Section 1.6 .  Notice of Business.  At any meeting of the stockholders, only such business shall be conducted as shall have been brought before the meeting (a) by or at the direction of the Board of Directors, including as specified in the notice of m...
	The chairman of the meeting shall have the power and duty to determine whether a nomination or any business proposed to be brought before the meeting was made or proposed in accordance with the procedures set forth in these Section 1.5 and Section 1....
	Section 1.7 .  Quorum.  At any meeting of stockholders, the holders of record, present in person or by proxy, of a majority of the voting power of the Corporation’s issued and outstanding capital stock and entitled to vote thereat shall constitute a q...
	Section 1.8 .  Voting.  Except as otherwise provided by applicable law, these By-laws or by the Charter,
	Section 1.9   Action by Consent.
	(B)   Every written consent shall bear the date of signature of each stockholder who signs the consent, and no written consent shall be effective to take the corporate action referred to therein unless, within 60 days of the earliest dated consent del...
	Section 1.10 .  General.

	(B)   For purposes of these By-Laws, no adjournment nor notice of adjournment of any meeting shall be deemed to constitute a new notice of such meeting for purposes of this Article I, and in order for any notification required to be delivered by a sto...

	Section 1.11 .  List of Stockholders Entitled to Vote.  The officer of the Corporation who has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10) days before every meeting of stockholders, a complete list of the st...

	Article II   DIRECTORS
	Section 2.1 .  Number, Election and Removal of Directors.  The number of Directors that shall constitute the Board of Directors shall initially be five (5).  Thereafter, within the limits specified in the Charter, the number of Directors shall be dete...
	Section 2.2 .  Regular Meetings.  After the place and time of regular meetings of the Board of Directors shall have been determined and notice thereof shall have been once given to each member of the Board of Directors, regular meetings may be held wi...
	Section 2.3   Special Meetings.  Special meetings of the Board of Directors may be called by the Chairman of the Board or the President and shall be called by the Chairman of the Board, President or Secretary on the written request of three directors....
	Section 2.4 .  Quorum.  A majority of the entire Board of Directors shall constitute a quorum for the transaction of business.  If a quorum is not present at any meeting of the Board of Directors, the Directors present may adjourn the meeting from tim...
	Section 2.5 .  Committees of Directors.  The Board of Directors may, by resolution adopted by a majority of the entire Board, designate one or more committees, including without limitation an Executive Committee, to have and exercise such power and au...
	Section 2.6 .  Actions without a Meeting.  Any action required or permitted to be taken at any meeting of the Board of Directors or a committee thereof may be taken without a meeting if all the members of the board or of such committee, as the case ma...
	Section 2.7 .  Participation in Meetings by Conference Telephone.  Members of the Board of Directors, or any committee designated by the Board of Directors, may participate in a meeting of such board or committee by means of conference telephone or ot...
	Section 2.8 .  Resignation.  Any director may resign at any time by giving notice in writing or by electronic transmission to the Board of Directors or to the Secretary of the Corporation.  The resignation of any director shall take effect upon receip...
	Section 2.9 .  Vacancies.  Unless otherwise required by law or provided in the Charter, vacancies and newly created directorships resulting from any increase in the authorized number of directors elected by all the stockholders having the right to vot...
	Section 2.10 .  Compensation.  In the discretion of the Board of Directors, each director may be paid such fees for his or her services as director (including as a member of one or more committees of the Board of Directors) and be reimbursed for his o...
	Section 2.11 .  Reliance Upon Books and Records.  A member of the Board of Directors, or a member of any committee designated by the Board of Directors shall, in the performance of his or her duties, be fully protected in relying in good faith upon th...

	Article III   CHAIRMAN OF THE BOARD AND OFFICERS
	Section 3.1 .  Chairman of the Board.  The Board of Directors shall elect from time to time one of its own members as the Chairman of the Board of Directors (the “Chairman”).  The Chairman may also be the Chief Executive Officer or other officer of th...
	Section 3.2 .  Principal Officers.  The principal officers of the Corporation shall consist of a Chief Executive Officer, a President, one or more Vice Presidents, a Secretary, a Treasurer and such other additional officers with such titles (including...
	Section 3.3 .  Election and Term of Office.  The officers of the Corporation shall be elected annually by the Board of Directors at the regular meeting of the Board of Directors held after the annual meeting of stockholders.  If the election of office...
	Section 3.4 .  Removal.  Any officer elected, or agent appointed, by the Board of Directors may be removed by resolution adopted by the Board of Directors whenever, in their judgment, the best interests of the Corporation would be served thereby.  Any...
	Section 3.5 .  Resignations.  Any officer may resign at any time by giving written notice to the Board of Directors (or to a principal officer if the Board of Directors has delegated to such principal officer the power to appoint and to remove such of...
	Section 3.6 .  Vacancies.  A newly created elected office and a vacancy in any elected office because of death, resignation, or removal may be filled by the Board of Directors for the unexpired portion of the term at any meeting of the Board of Direct...

	Article IV   Indemnification
	Section 4.1 .  Mandatory Indemnification.  The Corporation shall indemnify any person (and such person’s heirs, executors or administrators) who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit...
	Section 4.2 .  Permissive Indemnification.  The Corporation may, by action of its Board of Directors, provide indemnification to such of the employees and agents, or with respect to an event occurring on or before July 9, 2012 to such of the former di...
	Section 4.3 .  General.  The provisions of this Article IV shall be applicable to all actions, claims, suits or proceedings made or commenced after the adoption hereof, whether arising from acts or omissions to act occurring before or after its adopti...

	Article V   GENERAL PROVISIONS
	Section 5.1 .  Fixing the Record Date.
	(B)   In order that the Corporation may determine the stockholders entitled to consent to corporate action in writing without a meeting, the Board of Directors may fix a record date, which record date shall not precede the date upon which the resoluti...
	(C)   In order that the Corporation may determine the stockholders entitled to receive payment of any dividend or other distribution or allotment of any rights or the stockholders entitled to exercise any rights in respect of any change, conversion or...
	Section 5.2 .  Dividends.  Subject to limitations contained in applicable law and the Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock of the Corporation, which dividends may be paid either in cash, in pro...
	Section 5.3 .  Notices.  Whenever any statute, the Charter or these By-Laws require notice to be given to any Director or stockholder, such notice may be given in writing by mail, addressed to such Director or stockholder at his address as it appears ...
	Section 5.4 .  Fiscal Year.  The fiscal year of the Corporation shall be fixed by the Board of Directors.
	Section 5.5 .  Amendment.  Except as otherwise provided in the Charter, these By-Laws may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 66 2/3 percent of the voting power of the stock outstanding and entitled to...


	Exh 4.pdf
	Article I  DEFINITIONS AND INCORPORATION BY REFERENCE
	Section 1.01 Definitions
	(a) the Subsidiary to be so designated has total consolidated assets of $1,000 or less; or
	(b) if such Subsidiary has consolidated assets greater than $1,000, then such designation would be permitted under Section 4.11;

	Section 1.02 Other Definitions
	Section 1.03 Incorporation by Reference of Trust Indenture Act
	Section 1.04 Rules of Construction
	(a) a term has the meaning assigned to it in this Article;
	(b) an accounting term not otherwise defined has the meaning assigned to it in accordance with GAAP;
	(c) “or” is not exclusive;
	(d) “including” means including, without limitation;
	(e) words in the singular include the plural, and words in the plural include the singular;
	(f) the words “herein,” “hereof” and “hereunder” and other words of similar import refer to this Indenture as a whole and not to any particular Article, Section or other subdivision hereof;
	(g) unsecured Indebtedness shall not be deemed to be subordinated or junior to Secured Indebtedness merely because it is unsecured, (2) Secured Indebtedness shall not be deemed to be subordinated or junior to any other Secured Indebtedness merely beca...
	(h) references herein to Articles, Sections, Annexes and Exhibits are references to Articles, Sections, Annexes and Exhibits to this Indenture unless the context otherwise clearly indicates.

	Section 1.05 Acts of Holders
	(a) Any request, demand, authorization, direction, notice, consent, waiver or other action provided by this Indenture to be given or taken by Holders may be embodied in and evidenced by one or more instruments of substantially similar tenor signed by ...
	(b) The fact and date of the execution by any Person of any such instrument or writing may be proved by the affidavit of a witness of such execution or by a certificate of a notary public or other officer authorized by law to take acknowledgments of d...
	(c) The ownership of registered Securities shall be proved by the register maintained by the Registrar.
	(d) Any request, demand, authorization, direction, notice, consent, waiver or other Act of the Holder of any Security shall bind every future Holder of the same Security and the Holder of every Security issued upon the registration of transfer thereof...
	(e) If the Company shall solicit from the Holders any request, demand, authorization, direction, notice, consent, waiver or other Act, the Company may, at its option, by or pursuant to a Board Resolution, fix in advance a record date for the determina...


	Article II  THE SECURITIES
	Section 2.01 Form and Dating
	(a) .
	(a) General.  The Securities and the Trustee’s certificate of authentication shall be substantially in the form of Exhibit A hereto.  The Securities may have notations, legends or endorsements required by law, stock exchange rule or usage.  Each Secur...
	(b) Global Securities.  Securities issued in global form shall be substantially in the form of Exhibit A attached hereto (including the Global Security Legend thereon and the “Schedule of Increases or Decreases in the Global Security” attached thereto...
	(c) Euroclear and Clearstream Procedures Applicable.  The Applicable Procedures shall be applicable to transfers of beneficial interests in the Regulation S Temporary Global Security and the Regulation S Permanent Global Security that are held by Part...
	(d) Certificated Securities. Securities not issued as interests in the Global Securities will be issued in certificated form substantially in the form of Exhibit A attached hereto.

	Section 2.02 Execution and Authentication
	Section 2.03 Registrar and Paying Agent
	Section 2.04 Paying Agent to Hold Money in Trust
	Section 2.05 Securityholder Lists
	Section 2.06 Transfer and Exchange
	(a) Transfer and Exchange of Global Securities.  A Global Security may not be transferred as a whole except by the Depositary to a nominee of the Depositary, by a nominee of the Depositary to the Depositary or to another nominee of the Depositary, or ...
	(b) Transfer and Exchange of Beneficial Interests in the Global Securities.  The transfer and exchange of beneficial interests in the Global Securities shall be effected through the Depositary, in accordance with the provisions of this Indenture and t...
	(i) Transfer of Beneficial Interests in the Same Global Security.  Beneficial interests in any Restricted Global Security may be transferred to Persons who take delivery thereof in the form of a beneficial interest in the same Restricted Global Securi...
	(ii) All Other Transfers and Exchanges of Beneficial Interests in Global Securities.  In connection with all transfers and exchanges of beneficial interests that are not subject to Section 2.06(b)(i) above, the transferor of such beneficial interest m...
	(iii) Transfer of Beneficial Interests to Another Restricted Global Security.  A beneficial interest in any Restricted Global Security may be transferred to a Person who takes delivery thereof in the form of a beneficial interest in another Restricted...
	(A) if the transferee will take delivery in the form of a beneficial interest in the 144A Global Security, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(B) if the transferee will take delivery in the form of a beneficial interest in the Regulation S Temporary Global Security or the Regulation S Permanent Global Security, then the transferor must deliver a certificate in the form of Exhibit B hereto, ...
	(C) if the transferee will take delivery in the form of a beneficial interest in an Accredited Investor Global Security, then the transferor must deliver a certificate to the effect set forth in Exhibit B hereto, including the certifications, certific...

	(iv) Transfer and Exchange of Beneficial Interests in a Restricted Global Security for Beneficial Interests in an Unrestricted Global Security.  A beneficial interest in any Restricted Global Security may be exchanged by any Holder thereof for a benef...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a beneficial interest in an Unrestricted Global Security, a certificate from such Holder substantially in the form of Exhib...
	(B) if the Holder of such beneficial interest in a Restricted Global Security proposes to transfer such beneficial interest to a Person who shall take delivery thereof in the form of a beneficial interest in an Unrestricted Global Security, a certific...


	(c) Transfer or Exchange of Beneficial Interests for Definitive Securities.
	(i) Beneficial Interests in Restricted Global Securities to Restricted Definitive Securities.  If any holder of a beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a Restricted Definitive Security or...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a Restricted Definitive Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including t...
	(B) if such beneficial interest is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(C) if such beneficial interest is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifica...
	(D) if such beneficial interest is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, i...
	(E) if such beneficial interest is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above, a certifi...
	(F) if such beneficial interest is being transferred to the Company or any of their Subsidiaries, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such beneficial interest is being transferred pursuant to an effective registration statement under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(c) thereof,

	(ii) Beneficial Interests in Regulation S Temporary Global Security to Definitive Securities.  Notwithstanding Section 2.06(c)(i)(A) and Section 2.06(c)(i)(C), a beneficial interest in the Regulation S Temporary Global Security may not be exchanged fo...
	(iii) Beneficial Interests in Restricted Global Securities to Unrestricted Definitive Securities.  A Holder of a beneficial interest in a Restricted Global Security may exchange such beneficial interest for an Unrestricted Definitive Security or may t...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for an Unrestricted Definitive Security, a certificate from such Holder substantially in the form of Exhibit C hereto, includin...
	(B) if the holder of such beneficial interest in a Restricted Global Security proposes to transfer such beneficial interest to a Person who shall take delivery thereof in the form of a Definitive Security that does not bear the Private Placement Legen...

	(iv) Beneficial Interests in Unrestricted Global Securities to Unrestricted Definitive Securities.  If any holder of a beneficial interest in an Unrestricted Global Security proposes to exchange such beneficial interest for a Definitive Security or to...

	(d) Transfer and Exchange of Definitive Securities for Beneficial Interests.
	(i) Restricted Definitive Securities to Beneficial Interests in Restricted Global Securities.  If any Holder of a Restricted Definitive Security proposes to exchange such Security for a beneficial interest in a Restricted Global Security or to transfe...
	(A) if the Holder of such Restricted Definitive Security proposes to exchange such Security for a beneficial interest in a Restricted Global Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including the certific...
	(B) if such Restricted Definitive Security is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(C) if such Restricted Definitive Security is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including th...
	(D) if such Restricted Definitive Security is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144 under the Securities Act, a certificate to the effect set forth in Exhibit B ...
	(E) if such Restricted Definitive Security is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above...
	(F) if such Restricted Definitive Security is being transferred to the Company or any of their Subsidiaries, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such Restricted Definitive Security is being transferred pursuant to an effective registration statement under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (3)(c) thereof,

	(ii) Restricted Definitive Securities to Beneficial Interests in Unrestricted Global Securities.  A Holder of a Restricted Definitive Security may exchange such Security for a beneficial interest in an Unrestricted Global Security or transfer such Res...
	(A) if the Holder of such Definitive Securities proposes to exchange such Securities for a beneficial interest in the Unrestricted Global Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including the certificati...
	(B) if the Holder of such Definitive Securities proposes to transfer such Securities to a Person who shall take delivery thereof in the form of a beneficial interest in the Unrestricted Global Security, a certificate from such Holder substantially in ...

	(iii) Unrestricted Definitive Securities to Beneficial Interests in Unrestricted Global Securities.  A Holder of an Unrestricted Definitive Security may exchange such Security for a beneficial interest in an Unrestricted Global Security or transfer su...

	(e) Transfer and Exchange of Definitive Securities for Definitive Securities.  Upon request by a Holder of Definitive Securities and such Holder’s compliance with the provisions of this Section 2.06(e), the Registrar shall register the transfer or exc...
	(i) Restricted Definitive Securities to Restricted Definitive Securities.  Any Restricted Definitive Security may be transferred to and registered in the name of Persons who take delivery thereof in the form of a Restricted Definitive Security if the ...
	(A) if the transfer will be made to a QIB in accordance with Rule 144A under the Securities Act, then the transferor must deliver a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(B) if the transfer will be made pursuant to Rule 903 or Rule 904, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (2) thereof; and
	(C) if the transfer will be made pursuant to any other exemption from the registration requirements of the Securities Act, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications, certificates and O...

	(ii) Restricted Definitive Securities to Unrestricted Definitive Securities.  Any Restricted Definitive Security may be exchanged by the Holder thereof for an Unrestricted Definitive Security or transferred to a Person or Persons who take delivery the...
	(A) if the Holder of such Restricted Definitive Securities proposes to exchange such Securities for an Unrestricted Definitive Security, a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (1)(d) thereo...
	(B) if the Holder of such Restricted Definitive Securities proposes to transfer such Securities to a Person who shall take delivery thereof in the form of an Unrestricted Definitive Security, a certificate from such Holder substantially in the form of...

	(iii) Unrestricted Definitive Securities to Unrestricted Definitive Securities.  A Holder of Unrestricted Definitive Securities may transfer such Securities to a Person who takes delivery thereof in the form of an Unrestricted Definitive Security.  Up...

	(f) Legends.  The following legends shall appear on the face of all Global Securities and Definitive Securities issued under this Indenture unless specifically stated otherwise in the applicable provisions of this Indenture.
	(i) Private Placement Legend.
	(A) Except as permitted by subparagraph (B) below, each Global Security and each Definitive Security (and all Securities issued in exchange therefor or substitution therefor) shall bear the legend in substantially the following form:
	(B) Notwithstanding the foregoing, any Global Security or Definitive Security issued pursuant to clause (b)(iv), (c)(iii), (c)(iv), (d)(ii), (d)(iii), (e)(ii), or (e)(iii) of this Section 2.06 (and all Securities issued in exchange therefor or substit...

	(ii) Global Security Legend.  Each Global Security shall bear a legend in substantially the following form:
	(iii) Regulation S Temporary Global Security Legend.  Each temporary Security that is a Global Security issued pursuant to Regulation S shall bear a legend in substantially the following form:

	(g) Cancellation and/or Adjustment of Global Securities.  At such time as all beneficial interests in a particular Global Security have been exchanged for Definitive Securities or a particular Global Security has been redeemed, repurchased or canceled...
	(h) General Provisions Relating to Transfers and Exchanges.
	(i) To permit registrations of transfers and exchanges, the Company shall execute and the Trustee shall authenticate Global Securities and Definitive Securities upon receipt of a Company Order in accordance with Section 2.02 hereof or at the Registrar...
	(ii) No service charge shall be made to a holder of a beneficial interest in a Global Security or to a Holder of a Definitive Security for any registration of transfer or exchange, but the Company may require payment of a sum sufficient to cover any t...
	(iii) The Registrar shall not be required to register the transfer of or exchange any Security selected for redemption in whole or in part, except the unredeemed portion of any Security being redeemed in part.
	(iv) All Global Securities and Definitive Securities issued upon any registration of transfer or exchange of Global Securities or Definitive Securities shall be the valid obligations of the Company, evidencing the same debt, and entitled to the same b...
	(v) The Company shall not be required to register the transfer of or to exchange a Security between a record date and the next succeeding interest payment date.
	(vi) Prior to due presentment for the registration of a transfer of any Security, the Trustee, any Paying Agent, any Registrar, any co-registrar and the Company may deem and treat the Holder as the absolute owner of such Security for the purpose of re...
	(vii) All certifications, certificates and Opinions of Counsel required to be submitted to the Registrar pursuant to this Section 2.06 to effect a registration of transfer or exchange may be submitted by facsimile or e-mail.


	Section 2.07 Replacement Securities
	Section 2.08 Outstanding Securities; Determinations of Holders’ Action
	Section 2.09 Temporary Securities
	Section 2.10 Cancellation
	Section 2.11 Persons Deemed Owners
	Section 2.12 CUSIP Numbers
	Section 2.13 Defaulted Interest.
	Section 2.14 PIK Interest.
	(a) In the event the Company elects to pay PIK Interest, no later than two Business Days prior to the relevant interest payment date the Company shall deliver to the Trustee and the Paying Agent (if other than the Trustee), (i) with respect to Securit...
	(b) Any PIK Securities shall, after being executed and authenticated pursuant to Section 2.02, be (i) if such PIK Securities are Certificated Securities, mailed to the Person entitled thereto as shown on the register maintained by the Registrar for th...
	(c) Payment shall be made in such form and terms as specified in this Section 2.14 and the Company shall and the Paying Agent may take additional steps as is necessary to effect such payment. The Company may not issue PIK Securities in lieu of paying ...


	Article III  REDEMPTION OF SECURITIES
	Section 3.01 No Right of Redemption

	Article IV  COVENANTS
	Section 4.01 Payment of Securities
	Section 4.02 Reports
	(a) Whether or not required by the rules and regulations of the SEC, so long as any Securities are outstanding, the Company will furnish to the Trustee:
	(i) within 90 days after the end of each fiscal year, annual financial statements prepared in accordance with GAAP that would be required to be included in Item 8 of Part II of Form 10-K if the Company were required to file such form, together with a ...
	(ii) within 45 days after the end of each of the first three fiscal quarters of each fiscal year, all quarterly financial statements prepared in accordance with GAAP that would be required to be included in Item 1 of Part I of Form 10-Q if the Company...
	(iii) within five business days after the occurrence of each event that would have been required to be reported in a Current Report on Form 8-K if the Company were required to file this form, reports containing substantially all of the information wit...

	(b) References under this Section 4.02 to the laws, rules, forms, items, articles and sections shall be to such laws, rules, forms, items, articles and sections as they exist on the Issue Date, without giving effect to amendments thereto that may take...
	(c) The Company will (a) post such financial statements and other information on its public website (or through a public announcement or such other medium as the Company may use at the time) within the time periods specified above and (b) arrange and ...
	(d) If at any time the Securities are guaranteed by a direct or indirect parent of the Company and such parent has furnished the reports described herein as required by this Section 4.02 as if such parent were the Company (including any financial info...
	(e) The subsequent filing or making available of any materials or conference call required by this Section 4.02 shall be deemed automatically to cure any Default or Event of Default resulting from the failure to file or make available such materials o...
	(f) Delivery of the reports required by this Section 4.02 to the Trustee is for informational purposes only and the Trustee’s receipt of such shall not constitute constructive notice of any information contained therein or determinable from informatio...
	(g) If the Company has designated any of its Subsidiaries as Unrestricted Subsidiaries, then the quarterly and annual financial information required by the preceding paragraphs will include a reasonably detailed presentation, either on the face of the...

	Section 4.03 Compliance Certificate
	Section 4.04 Maintenance of Office or Agency
	Section 4.05 Delivery of Certain Information
	Section 4.06 Existence
	Section 4.07 Maintenance of Properties
	Section 4.08 After-Acquired Property
	Section 4.09 Future Subsidiary Guarantors
	Section 4.10 Incurrence of Indebtedness or Preferred Stock
	(a) The Company shall not, and shall not cause or permit any of its Restricted Subsidiaries to Incur any Indebtedness, including Acquired Indebtedness, or permit any Restricted Subsidiary to Incur Preferred Stock, except that:
	(i) the Company or any Restricted Subsidiary may Incur Indebtedness, including Acquired Indebtedness, and
	(ii) any Restricted Subsidiary may Incur Preferred Stock,

	(b) Notwithstanding the provisions of Section 4.10(a) hereof, the Company and, to the extent provided below, any Restricted Subsidiary may Incur the following (“Permitted Indebtedness”):
	(i) Indebtedness of the Company and the Guarantors pursuant to the Term Facility; provided that the aggregate principal amount of such Indebtedness at any time outstanding does not exceed $250,000,000, less any amount of such Indebtedness permanently ...
	(ii) Indebtedness of the Company and the Guarantors pursuant to the ABL Credit Agreement; provided that the aggregate principal amount of such Indebtedness at any time outstanding does not exceed $[               ], less any amount of such Indebtednes...
	(iii) Indebtedness under the Letter of Credit Facility; provided that the aggregate amount of such Indebtedness at any time outstanding shall not exceed $201,000,000, less any amount of such Indebtedness permanently repaid as provided under Section 4....
	(iv) Indebtedness of the Company pursuant to the Securities (other than Additional Securities) and any PIK Securities issued from time to time as payment of PIK Interest on the Securities and any increase in the principal amount of Securities as a res...
	(v) (i) Indebtedness of the Company or any Restricted Subsidiary owed to the Company or any Restricted Subsidiary so long as such Indebtedness continues to be owed to the Company or a Restricted Subsidiary and which, if the obligor is the Company or a...
	(vi) [Indebtedness or Disqualified Stock of the Company and Indebtedness, Disqualified Stock or Preferred Stock of any Restricted Subsidiary equal to 100% of the net cash proceeds received by the Company since immediately after the Issue Date from the...
	(vii) Indebtedness (“Permitted Refinancing Indebtedness”) constituting an extension or renewal of, replacement of, or substitution for, or issued in exchange for, or the net proceeds of which are used to repay, redeem, repurchase, replace, refinance o...
	(A) in case the Securities are refinanced in part or the Indebtedness to be refinanced is pari passu with the Securities, the new Indebtedness, by its terms or by the terms of any agreement or instrument pursuant to which it is outstanding, is made pa...
	(B) in case the Indebtedness to be refinanced is subordinated in right of payment to the Securities, the new Indebtedness, by its terms or by the terms of any agreement or instrument pursuant to which it is outstanding, is made subordinate in right of...
	(C) the terms relating to maturity and amortization are no less favorable in any material respect to the Holders of the Securities than the terms of any agreement or instrument governing the Indebtedness being refinanced; and
	(D) in no event may Indebtedness of the Company or any Guarantor be refinanced pursuant to this Section 4.10(b)(vi) by means of any Indebtedness of any Restricted Subsidiary that is not a Guarantor;

	(viii) Hedging Agreements of the Company or any Restricted Subsidiary entered into in the ordinary course of business and not for speculation and [Bank Group Cash Management Obligations];
	(ix) Indebtedness of the Company or any Restricted Subsidiary in the form of bank guarantees, letters of credit and bankers’ acceptances (except to the extent issued under the ABL Credit Agreement or the Term/LC Credit Agreement) and bid, performance,...
	(x) Indebtedness arising from agreements of the Company or any Restricted Subsidiaries providing for indemnification, adjustment of purchase price, earnouts or similar obligations, in each case, incurred or assumed in connection with the acquisition o...
	(xi) Existing Indebtedness;
	(xii) Indebtedness of the Company or any Guarantor consisting of guarantees of Indebtedness of the Company or any Guarantor otherwise permitted under this Section 4.10; provided that if the Indebtedness guaranteed is subordinate to the Securities, the...
	(xiii) Indebtedness arising from the honoring by a bank or other financial institution of a check, draft or similar instrument drawn against insufficient funds or Indebtedness in respect of netting services, automatic clearinghouse arrangements, overd...
	(xiv) any Permitted Receivables Financing in an aggregate principal amount at any time outstanding not to exceed $[175,000,000];
	(xv) Indebtedness of the Company or any Restricted Subsidiary Incurred to finance the acquisition, construction, development or improvement of any assets, including Capital Leases and any Indebtedness assumed in connection with the acquisition of any ...
	(xvi) [(x) Indebtedness or Disqualified Stock of the Company and Indebtedness, Disqualified Stock or Preferred Stock of a Restricted Subsidiary, incurred or issued to finance an acquisition or (y) Indebtedness, Disqualified Stock or Preferred Stock of...
	(xvii) [Indebtedness of the Company or any Restricted Subsidiary Incurred on or after the Issue Date not otherwise permitted hereunder in an aggregate principal amount at any time outstanding not to exceed the greater of (x) $[215,000,000] and (y) [6....
	(xviii) Indebtedness of the Company Incurred pursuant to Additional Securities issued in accordance with a management compensation plan or program (the “Management Incentive Securities”) and any PIK Securities issued from time to time as payment of PI...
	(xix) Indebtedness of Foreign Restricted Subsidiaries Incurred on or after the Issue Date in an aggregate principal amount not to exceed $[10,000,000] outstanding at any time;
	(xx) Indebtedness of the Company or any Restricted Subsidiary pursuant to the issuance of Additional Securities solely in connection with a Specified Cure and any PIK Securities issued from time to time as payment of PIK Interest on such Additional Se...
	(xxi) Indebtedness of the Company or any Restricted Subsidiary that is secured by a lien that is junior to the Lien securing the Securities or that is unsecured Subordinated Indebtedness of the Company or any Restricted Subsidiary, together with any o...
	(xxii) Indebtedness of the Company or any Restricted Subsidiary consisting of (i) the financing of insurance premiums or (ii) take-or-pay obligations contained in supply or other arrangements.

	(c) Notwithstanding any other provision of this Section 4.10, for the purposes of determining compliance with this Section 4.10, increases in Indebtedness solely due to fluctuations in the exchange rates of currencies shall not be deemed to exceed the...

	Section 4.11 Restricted Payments
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, directly or indirectly (the payments and other actions described in the following clauses being collectively “Restricted Payments”):
	(i) declare or pay any dividend or make any distribution on its Equity Interests (other than dividends or distributions paid in the Company’s Qualified Equity Interests) held by Persons other than the Company or any of its Restricted Subsidiaries;
	(ii) purchase, redeem or otherwise acquire or retire for value any Equity Interests of the Company held by Persons other than the Company or any of its Restricted Subsidiaries that is also a Guarantor;
	(iii) repay, redeem, repurchase, defease or otherwise acquire or retire for value, or make any payment on or with respect to, any Subordinated Indebtedness (other than a payment of interest or principal at Stated Maturity thereof or the purchase, repu...
	(iv) make any Investment other than a Permitted Investment;
	(A) no Default has occurred and is continuing,
	(B) the Company could Incur at least $1.00 of Indebtedness under the Fixed Charge Coverage Ratio Test, and
	(C) the aggregate amount expended for all Restricted Payments made on or after the Issue Date would not, subject to Section 4.11(c), exceed the sum of:
	(1) 50% of the aggregate amount of the Consolidated Net Income (or, if the Consolidated Net Income is a loss, minus 100% of the amount of the loss) accrued on a cumulative basis during the period, taken as one accounting period, beginning on the first...
	(2) subject to Section 4.11(c), the aggregate net cash proceeds, including cash proceeds and the Fair Market Value of property other than cash, received by the Company (other than from a Subsidiary) after the Issue Date:
	(3) an amount equal to the sum, for all Unrestricted Subsidiaries, of the following:
	(4) the cash return, after the Issue Date, on any other Investment made after the Issue Date pursuant to this Section 4.11(a), as a result of any sale for cash, repayment, return, redemption, liquidating distribution or other cash realization (not inc...
	(5) any amount which previously qualified as a Restricted Payment made under Section 4.11(a) on account of any guarantee entered into by the Company or any Restricted Subsidiary; provided that such guarantee has not been called upon and the obligation...



	(b) The provisions of Section 4.11(a) hereof shall not prohibit:
	(i) the payment of any dividend or distribution within 60 days after the date of declaration thereof if, at the date of declaration, such payment would comply with Section 4.11(a) hereof;
	(ii) dividends or distributions by a Restricted Subsidiary payable, on a pro rata basis or on a basis more favorable to the Company, to all Holders of any class of Equity Interests of such Restricted Subsidiary a majority of which is held, directly or...
	(iii) the repayment, redemption, repurchase, defeasance or other acquisition or retirement for value of Subordinated Indebtedness of the Company or a Guarantor with the proceeds of, or in exchange for, Permitted Refinancing Indebtedness;
	(iv) the purchase, redemption or other acquisition or retirement for value of Equity Interests of the Company in exchange for, or out of the proceeds of a substantially concurrent offering (with any offering within 45 days deemed as substantially conc...
	(v) the repayment, redemption, repurchase, defeasance or other acquisition or retirement of Subordinated Indebtedness of the Company or any Guarantor in exchange for, or out of the proceeds of, a cash or non-cash contribution to the capital of the Com...
	(vi) any Investment acquired as a capital contribution to the Company, or made in exchange for, or out of the net cash proceeds of, a substantially concurrent offering (with any offering within 45 days deemed as substantially concurrent) of Qualified ...
	(vii) amounts paid for the purchase, redemption or other acquisition or retirement for value of Equity Interests of the Company or any of its Restricted Subsidiaries held by current or former officers, directors or employees (or their estates or benef...
	(viii) the repayment, redemption, repurchase, defeasance or other acquisition or retirement for value of any Subordinated Indebtedness or Disqualified Stock of the Company or a Guarantor at a purchase price not greater than 101% of the principal amoun...
	(ix) Restricted Payments not otherwise permitted hereby in an aggregate amount not to exceed $[          ]; provided that, in the case of clauses (vi), (vii), (viii) and (ix), no Default has occurred and is continuing or would occur as a result thereof;
	(x) the repurchase of Management Incentive Securities deemed to occur upon the withholding or repurchase of a portion of Management Incentive Securities (including such Securities issued as capitalized interest payments) issued under a management comp...
	(xi) the delivery of shares of Class A Common Stock upon exercise of the Rights Offering Warrants in accordance with their terms (including any net share exercises and any tax withholding in connection therewith) and any repurchases of shares of Class...
	(xii) Restricted Payments in connection with the transactions contemplated by the Plan of Reorganization or as set forth in the Plan Confirmation Order.

	(c) Proceeds of the issuance of Qualified Equity Interests shall be included under clause (C) of Section 4.11(a) hereof only to the extent they are not applied as described in clause (iv), (v) or (vi) of Section 4.11(b) hereof. Restricted Payments per...
	(d) For purposes of determining compliance with this Section 4.11, in the event that a Restricted Payment permitted pursuant to this Section 4.11 or a Permitted Investment meets the criteria of more than one of the categories of Restricted Payment des...

	Section 4.12 Dividend and Other Payment Restrictions Affecting Subsidiaries
	(a) Except as provided in Section 4.12(b) hereof, the Company shall not, and shall not permit any Restricted Subsidiary to, create or otherwise cause or permit to exist or become effective any consensual encumbrance or restriction of any kind on the a...
	(i) pay dividends or make any other distributions on its Equity Interests to the Company or any Restricted Subsidiary;
	(ii) pay any Indebtedness owed to the Company or any other Restricted Subsidiary;
	(iii) make loans or advances to the Company or any other Restricted Subsidiary; or
	(iv) transfer any of its property or assets to the Company or any other Restricted Subsidiary.

	(b) The provisions of Section 4.12(a) hereof shall not apply to any encumbrances or restrictions:
	(i) existing on the Issue Date in the ABL Credit Agreement, the Term/LC Credit Agreement, the Indenture or the Existing Indebtedness or any other agreements in effect on the Issue Date, and any amendments, modifications, restatements, extensions, rene...
	(ii) existing pursuant to the Indenture, the Securities or the Guarantees;
	(iii) existing under or by reason of applicable law, rule, regulation or order;
	(iv) existing under any agreements or other instruments of, or with respect to:
	(A) any Person, or the property or assets of any Person, at the time the Person is acquired by the Company or any Restricted Subsidiary; or
	(B) any Unrestricted Subsidiary at the time it is designated or is deemed to become a Restricted Subsidiary;

	(v) of the type described in clause (iv) of Section 4.12(a) hereof arising or agreed to (i) in the ordinary course of business that restrict in a customary manner the subletting, assignment or transfer of any property or asset that is subject to a lea...
	(vi) with respect to a Restricted Subsidiary and imposed pursuant to an agreement that has been entered into for the sale or disposition of the Capital Stock of, or property and assets of, the Restricted Subsidiary pending closing of such sale or disp...
	(vii) [consisting of customary restrictions pursuant to any Permitted Receivables Financing;]
	(viii) existing pursuant to Permitted Refinancing Indebtedness; provided that the encumbrances and restrictions contained in the agreements governing such Permitted Refinancing Indebtedness are, taken as a whole, no less favorable in any material resp...
	(ix) consisting of restrictions on cash or other deposits or net worth imposed by customers, suppliers or required by insurance surety bonding companies, in each case, in the ordinary course of business;
	(x) existing pursuant to purchase money obligations for property acquired in the ordinary course of business and Capital Leases or operating leases that impose encumbrances or restrictions discussed in clause (iv) of Section 4.12(a) hereof on the prop...
	(xi) existing pursuant to any Indebtedness Incurred by, or other agreement of, a Foreign Restricted Subsidiary, which restrictions are customary for a financing or agreement of such type, and which are otherwise permitted under clause (xix) of the def...
	(xii) existing pursuant to customary provisions in joint venture, operating or similar agreements, asset sale agreements and stock sale agreements required in connection with the entering into of such transaction; or
	(xiii) existing pursuant to any agreement or instrument relating to any Indebtedness permitted to be Incurred subsequent to the Issue Date under Section 4.10 hereof if the encumbrance and restrictions contained in any such agreement or instrument are,...


	Section 4.13 Asset Sales
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, consummate any Asset Sale unless the following conditions are met:
	(i) The Asset Sale is for at least Fair Market Value.
	(ii) At least 75% of the consideration received by the Company or its Restricted Subsidiaries consists of cash or Cash Equivalents. For purposes of this clause (ii), each of the following shall be considered cash or Cash Equivalents:
	(A) the assumption by the purchaser of Indebtedness or other obligations or liabilities (as shown on the Company’s most recent balance sheet or in the notes thereto) (other than Subordinated Indebtedness or other obligations or liabilities subordinate...
	(B) Additional Assets,
	(C) instruments, notes, securities or other obligations received by the Company or such Restricted Subsidiary from the purchaser that are promptly, but in any event within 90 days of the closing, converted by the Company or such Restricted Subsidiary ...
	(D) any Designated Non-cash Consideration received by the Company or such Restricted Subsidiary in the Asset Sale having an aggregate Fair Market Value, taken together with all other Designated Non-cash Consideration received pursuant to this clause (...

	(iii) Within 180 days after the receipt of any Net Cash Proceeds from an Asset Sale, the Net Cash Proceeds may be used
	(A) to permanently repay [(i)]Indebtedness of the Company or a Guarantor constituting Priority Lien Obligations (and, if the Indebtedness repaid is revolving credit Indebtedness, to correspondingly reduce commitments with respect thereto or otherwise ...
	(B) to acquire Additional Assets or to make capital expenditures in a Permitted Business of the Company or one or more Restricted Subsidiaries that is a Guarantor.

	(iv) The Net Cash Proceeds of an Asset Sale not applied pursuant to clause (iii) of this Section 4.13(a) within 180 days of the Asset Sale constitute “Excess Proceeds”. Excess Proceeds of less than $[25,000,000] shall be carried forward and accumulate...
	(A) accumulated Excess Proceeds, multiplied by
	(B) [a fraction (x) the numerator of which is equal to the outstanding aggregate principal amount of the Securities and (y) the denominator of which is equal to the outstanding aggregate principal amount of the Securities and all other Parity Lien Deb...


	(b) The Company shall comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations to the extent such laws or regulations are applicable in connection with the repurchase of the Securities pursuant to...
	(c) Not later than the date upon which written notice of an Asset Sale Offer is delivered to the Trustee as provided above, the Company shall deliver to the Trustee an Officers’ Certificate certifying as to (i) the amount of the Excess Proceeds, (ii) ...
	(d) Holders electing to have a Security purchased shall be required to surrender the Security, with an appropriate form duly completed, to the Company at the address specified in the notice at least three Business Days prior to the purchase date.  Hol...
	(e) Notices of an Asset Sale Offer shall be delivered electronically or mailed first class mail, postage prepaid, at least 30 but not more than 60 days before the purchase date to each Holder of Securities at such Holder’s registered address. If any S...

	Section 4.14 Transactions with Affiliates
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, directly or indirectly, enter into, renew or extend any transaction or arrangement including the purchase, sale, lease or exchange of property or assets, or the rendering of...
	(b) Any Related Party Transaction or series of Related Party Transactions with an aggregate value in excess of $[15,000,000] shall first be approved by a majority of the Board of Directors of the Company who are disinterested in the subject matter of ...
	(c) The provisions of clauses (a) and (b) of this Section 4.14 shall not apply to:
	(i) any transaction between the Company and any of its Restricted Subsidiaries or between Restricted Subsidiaries of the Company;
	(ii) the payment of reasonable regular fees to directors of the Company who are not employees of the Company;
	(iii) any Restricted Payments of a type described in clauses (i) or (ii) of Section 4.11(a) hereof if permitted thereunder;
	(iv) any issuance of Equity Interests (other than Disqualified Equity Interests) of the Company;
	(v) any issuance of Management Incentive Securities;
	(vi) any issuances of Indebtedness of the Company or any of its Restricted Securities secured by a Lien or of Subordinated Indebtedness of the Company or any of its Restricted Securities to the Backstop Parties or one or more of their respective Affil...
	(vii) loans or advances to officers, directors or employees of the Company in the ordinary course of business of the Company or its Restricted Subsidiaries or guarantees in respect thereof or otherwise made on their behalf (including payment on such g...
	(viii) any employment, consulting, service or termination agreement, or reasonable and customary indemnification arrangements, entered into by the Company or any of its Restricted Subsidiaries with officers and employees of the Company or any of its R...
	(ix) transactions with a Person (other than an Unrestricted Subsidiary of the Company) that is an Affiliate solely because the Company, directly or through a Restricted Subsidiary, owns Equity Interests in such Person or owes Indebtedness to such Person;
	(x) transactions arising under any contract, agreement, instrument or arrangement in effect on the Issue Date, as amended, modified or replaced from time to time so long as the amended, modified or new agreements, taken as a whole at the time such agr...
	(xi) customary transactions entered into as part of a Permitted Receivables Financing; and
	(xii) transactions, arrangements, fee reimbursements and indemnities specifically and expressly permitted between or among such parties under the Plan of Reorganization; and the consummation of the transactions contemplated by the Plan of Reorganizati...


	Section 4.15 Offer to Repurchase upon Change of Control or Public Offering.
	(a) [Upon a Change of Control, each Holder shall have the right to require the Company to repurchase all or any part of such Holder’s Securities at a purchase price in cash (expressed as percentages of principal amount of the Securities to be repurcha...
	(b) [Upon a Public Offering, each Holder shall have the right to require the Company to repurchase from the net proceeds received by the Company from such Public Offering all or any part of such Holder’s Securities at a purchase price in cash (express...
	(c) [Within 30 days following any Change of Control or Public Offering, the Company shall mail a notice (a “Change of Control Offer” or “Public Offering Repurchase Offer,” as the case may be) to each Holder with a copy to the Trustee stating:
	(i) that (A) a Change of Control has occurred and that such Holder has the right to require the Company to repurchase such Holder’s Securities at a repurchase price in cash (expressed as percentages of principal amount of the Securities to be repurcha...
	(ii) the circumstances and relevant facts and financial information regarding such Change of Control or Public Offering;
	(iii) the repurchase date (which shall be no earlier than 30 days nor later than 60 days from the date such notice is mailed); and
	(iv) the instructions determined by the Company, consistent with this Section 4.15, that a Holder must follow in order to have its Securities purchased.]

	(d) Holders electing to have a Security purchased shall be required to surrender the Security, with an appropriate form duly completed, to the Company at the address specified in the notice at least three Business Days prior to the purchase date. The ...
	(e) On the purchase date, all Securities purchased by the Company under this Section shall be delivered to the Trustee for cancellation, and the Company shall pay the purchase price plus accrued and unpaid interest to the Holders entitled thereto.
	(f) [A Change of Control Offer may be made in advance of a Change of Control, and conditioned upon such Change of Control, if a definitive agreement is in place for the Change of Control at the time of making of the Change of Control Offer.]
	(g) Notwithstanding the foregoing provisions of this Section, the Company shall not be required to make a Change of Control Offer upon a Change of Control if a third party makes the Change of Control Offer in the manner, at the times and otherwise in ...
	(h) [Notwithstanding the foregoing provisions of this Section, the Holders of a majority in aggregate principal amount of the Securities then outstanding voting as a single class (including, without limitation, consents obtained in connection with a p...
	(i) Securities repurchased by the Company pursuant to a Change of Control Offer  or a Public Offering Repurchase Offer, as the case may be, will have the status of Securities issued but not outstanding or will be retired and canceled at the option of ...
	(j) At the time the Company delivers Securities to the Trustee which are to be accepted for purchase, the Company shall also deliver an Officers’ Certificate stating that such Securities are to be accepted by the Company pursuant to and in accordance ...
	(k) Prior to any Change of Control Offer or Public Offering Repurchase Offer, the Company shall deliver to the Trustee an Officers’ Certificate stating that all conditions precedent contained herein to the right of the Company to make such offer have ...
	(l) The Company shall comply, to the extent applicable, with the requirements of Section 14(e) of the Exchange Act and any other securities laws or regulations in connection with the repurchase of Securities pursuant to this Section. To the extent tha...

	Section 4.16 Liens
	(a) The Company shall not, and shall not permit any of its Restricted Subsidiaries to, create, Incur or suffer to exist any Lien on or with respect to the Collateral other than Permitted Liens.  Subject to the immediately preceding sentence, the Compa...
	(b) Any Lien on property securing the Secured Obligations for the benefit of the Secured Parties shall be automatically and unconditionally released and discharged in accordance with the terms and provisions of the Intercreditor Agreements and, to the...
	(c) For purposes of determining compliance with this covenant, (A) a Lien securing an item of Indebtedness need not be permitted solely by reference to one category of permitted Liens described in clauses (1) through (29) of the definition of “Permitt...
	(d) With respect to any Lien securing Indebtedness that was permitted to secure such Indebtedness at the time of the Incurrence of such Indebtedness, such Lien shall also be permitted to secure any Increased Amount of such Indebtedness. The “Increased...

	Section 4.17 [Covenant Suspension

	Article V  SUCCESSOR CORPORATION
	Section 5.01 When the Company May Merge or Transfer Assets
	(a)
	(b) immediately after giving effect to such transaction, no Default or Event of Default shall have occurred and be continuing;
	(c) the Company shall have delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that such consolidation, merger, conveyance, transfer or lease and, if a supplemental indenture is required in connection with such tr...
	(d) immediately after giving pro forma effect to such transaction, as if such transaction had occurred at the beginning of the applicable four-quarter period (and treating any Indebtedness which becomes an obligation of the successor Company or any Re...
	(i) the successor Company would be permitted to Incur at least $1.00 of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio Test set forth in Section 4.10(a); or
	(ii) the Fixed Charge Coverage Ratio for the successor Company and its Restricted Subsidiaries would be at least equal to such ratio for the Company and its Restricted Subsidiaries immediately prior to such transaction;


	Section 5.02 Successor Corporation to be Substituted

	Article VI  DEFAULTS AND REMEDIES
	Section 6.01 Events of Default
	(a) the Company defaults in the payment of interest (pursuant to paragraph 1 of the Securities), if any, payable on any Security when the same becomes due and payable and such default continues for a period of 30 days;
	(b) the Company defaults in the payment of the Principal Amount or premium on any Security when the same becomes due and payable at its Stated Maturity, upon declaration, upon redemption, when due for purchase by the Company or otherwise;
	(c) the Company fails to comply with any of its agreements in the Securities or this Indenture (other than (i) a default specified in clauses (a) or (b) of this Section 6.01 or (ii) under Section 4.02 hereof) or the Collateral Documents and such failu...
	(d) the Company fails to comply with Section 4.02 and such failure continues for 90 consecutive days after written notice to the Company by the Trustee or to the Company and the Trustee by the Holders of 25% or more in aggregate principal amount of th...
	(e) the Company fails to pay at final maturity (giving effect to any applicable grace periods and any extensions thereof) the stated principal amount of any of the Company’s or its Subsidiaries’ Indebtedness, or the acceleration of the final stated ma...
	(f) the Company or a Significant Subsidiary of the Company fails to pay when due any final, non-appealable judgments (other than any judgment as to which a reputable insurance company has accepted full liability) aggregating in excess of $[25.0] milli...
	(g) any Guarantee by a Guarantor that is a Significant Subsidiary shall for any reason cease to be, or be asserted by the Company or such Guarantor, as applicable, not to be, in full force and effect (except pursuant to the release of any such Guarant...
	(h) a court having jurisdiction in the premises shall enter a decree or order for relief in respect of the Company or any Significant Subsidiary of the Company in an involuntary case under any applicable bankruptcy, insolvency or other similar law now...
	(i) the Company or any Significant Subsidiary of the Company shall commence a voluntary case under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect, or consent to the entry of an order for relief in an involuntary ...
	(j) unless such Liens have been released in accordance with the provisions of this Indenture and the Collateral Documents, Liens in favor of the Collateral Trustee for the benefit of the Secured Parties with respect to all or a substantial portion of ...

	Section 6.02 Defaults and Remedies
	Section 6.03 Other Remedies
	Section 6.04 Waiver of Past Defaults
	Section 6.05 Control by Majority
	Section 6.06 Limitation on Suits
	(a) the Holder gives to the Trustee written notice stating that an Event of Default is continuing;
	(b) the Holders of at least a majority in aggregate Principal Amount of the Securities at the time outstanding make a written request to the Trustee to pursue the remedy;
	(c) such Holder or Holders offer to the Trustee security or indemnity satisfactory to the Trustee, in its sole discretion, against any loss, liability or expense;
	(d) the Trustee does not comply with the request within 60 days after receipt of such notice, request and offer of security or indemnity; and
	(e) the Holders of a majority in aggregate Principal Amount of the Securities at the time outstanding do not give the Trustee a direction inconsistent with the request during such 60-day period.

	Section 6.07 Rights of Holders to Receive Payment
	Section 6.08 Collection Suit by Trustee
	Section 6.09 Trustee May File Proofs of Claim
	(a) to file and prove a claim for any accrued and unpaid interest installments, the whole amount of the Principal Amount, premium, or interest, if any, due on overdue amounts in respect of the Securities, and to file such other papers or documents as ...
	(b) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same; and any custodian, receiver, assignee, trustee, liquidator, sequestrator or similar official in any such judicial proceeding ...

	Section 6.10 Priorities
	Section 6.11 Undertaking for Costs
	Section 6.12 Waiver of Stay, Extension or Usury Laws

	Article VII  TRUSTEE
	Section 7.01 Duties of Trustee
	(b) Except during the continuance of an Event of Default:
	(i) the Trustee undertakes to perform such duties and only such duties that are specifically set forth in this Indenture and no implied covenants or other obligations shall be read into this Indenture against the Trustee; and
	(ii) the duties of the Trustee will be determined solely by the express provisions of this Indenture, in the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the correctness of the opinions exp...

	(c) The Trustee may not be relieved from liability for its own grossly negligent action, its own grossly negligent failure to act or its own willful misconduct, except that:
	(i) this paragraph (c) does not limit the effect of paragraph (b) or (e) of this Section 7.01;
	(ii) the Trustee shall not be liable for any error of judgment made in good faith by a Responsible Officer of the Trustee unless it is proved in a court of competent jurisdiction in a final and non-appealable decision that the Trustee was negligent in...
	(iii) the Trustee shall not be liable with respect to any action it takes or omits to take in good faith in accordance with a direction received by it pursuant to the terms hereof.

	(d) Every provision of this Indenture that in any way relates to the Trustee is subject to Section 7.01(a), (b), (c) and (e).
	(e) The Trustee may refuse to perform any duty or exercise any right or power or expend or risk its own funds or otherwise incur any financial liability unless it receives security or indemnity satisfactory to it, in its sole discretion, against any l...
	(f) Money held by the Trustee in trust hereunder need not be segregated from other funds except to the extent required by law. The Trustee (acting in any capacity hereunder) shall be under no liability for interest on, or be required to invest, any mo...

	Section 7.02 Rights of Trustee
	(a) the Trustee may conclusively rely and shall be fully protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, debenture, note, other e...
	(b) whenever in the administration of this Indenture the Trustee shall deem it desirable that a matter be proved or established prior to taking, suffering or omitting any action hereunder, the Trustee (unless other evidence be herein specifically pres...
	(c) the Trustee may execute any of the trusts or powers hereunder or perform any duties hereunder either directly or by or through agents, attorneys, custodians or nominees and the Trustee shall not be responsible for any misconduct or negligence on t...
	(d) the Trustee shall not be liable for any action taken, suffered, or omitted to be taken by it in good faith which it reasonably believes to be authorized or within its rights or powers conferred under this Indenture;
	(e) the Trustee may consult with counsel selected by it and any advice or opinion of such counsel or any Opinion of Counsel shall be full and complete authorization and protection in respect of any action taken, suffered or omitted by it hereunder in ...
	(f) the Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the Holders pursuant to this Indenture, unless such Holders shall have offered to the Trustee sec...
	(g) any request or direction of the Company mentioned herein shall be sufficiently evidenced by a Company Order and any resolution of the Board of Directors shall be sufficiently evidenced by a Board Resolution;
	(h) the Trustee shall not be bound to make any investigation into the facts or matters stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, debenture, note, other evidence of ...
	(i) the Trustee shall not be deemed to have notice of any Default or Event of Default unless a Responsible Officer of the Trustee has received written notice of such Default or Event of Default at the Corporate Trust Office of the Trustee from the Com...
	(j) the rights, privileges, protections, immunities and benefits given to the Trustee, including its right to be indemnified, are extended to, and shall be enforceable by, the Trustee in each of its capacities hereunder, and to each agent, custodian a...
	(k) the Trustee may request that the Company deliver a certificate setting forth the names of individuals and/or titles of officers authorized at such time to take specified actions pursuant to this Indenture, which certificate may be signed by any pe...
	(l) the Trustee shall have no duty to inquire as to the performance of the Company with respect to the covenants contained in Article IV;
	(m) any permissive right or authority granted to the Trustee shall not be construed as a mandatory duty;
	(n) the Company shall provide prompt written notice to the Trustee of any change to its fiscal year;
	(o) neither the Trustee nor any of its officers, directors, employees or agents shall be liable for any action taken or omitted under this Indenture or in connection therewith except to the extent caused by the Trustee’s gross negligence or willful mi...
	(p) the Trustee shall not be required to give any bond or surety in respect of the performance of its duties hereunder.

	Section 7.03 Individual Rights of Trustee
	Section 7.04 Trustee’s Disclaimer
	Section 7.05 Notice of Defaults
	Section 7.06 Reports by Trustee to Holders
	Section 7.07 Compensation and Indemnity
	(a) to pay to the Trustee from time to time, and the Trustee shall be entitled to, such compensation as the Company and the Trustee shall from time to time agree in writing for all services rendered by it hereunder (which compensation shall not be lim...
	(b) to reimburse the Trustee promptly following its written request for all reasonable expenses, disbursements and advances incurred or made by the Trustee in accordance with any provision of this Indenture or any documents executed in connection here...
	(c) to indemnify the Trustee or any predecessor Trustee and their agents, officers, directors and employees for, and to hold them harmless against, any and all loss, damage, claim, liability, cost or expense (including attorneys’ fees and expenses of ...

	Section 7.08 Replacement of Trustee
	(a) the Trustee fails to comply with Section 7.10;
	(b) the Trustee is adjudged bankrupt or insolvent;
	(c) a receiver or public officer takes charge of the Trustee or its property; or
	(d) the Trustee otherwise becomes incapable of acting.

	Section 7.09 Successor Trustee by Merger
	Section 7.10 Eligibility; Disqualification
	Section 7.11 Preferential Collection of Claims Against Company

	Article VIII  DISCHARGE OF INDENTURE
	Section 8.01 Discharge of Liability on Securities
	Section 8.02 Repayment to the Company

	Article IX  AMENDMENTS
	Section 9.01 Without Consent of Holders
	(a) to comply with Article V;
	(b) to cure any ambiguity, defect or inconsistency;
	(c) to evidence and provide for the acceptance of appointment hereunder by a successor Trustee with respect to the Securities;
	(d) to make any changes that would provide the holders of Securities with any additional rights or benefits;
	(e) to make any change that does not adversely affect the rights of any Holder;
	(f) to add additional Guarantors to this Indenture, any Collateral Document or the Collateral Trust Agreement, or to add Collateral to secure the Securities Obligations  or otherwise enter into additional or supplemental Collateral Documents pursuant ...
	(g) to release any Guarantor from any of its Securities Obligations under its Guarantee when permitted or required by this Indenture and the Collateral Documents, as applicable;
	(h) to release or subordinate the Parity Liens with respect to the Collateral in accordance with the terms of this Indenture, the Collateral Trust Agreement or the other Collateral Documents;
	(i) to provide for the issuance of Additional Securities in accordance with the limitations set forth in this Indenture as of the date hereof;
	(j) to release Collateral from the Lien of this Indenture and the Collateral Documents when permitted or required by the Intercreditor Agreements and, to the extent applicable and not in conflict with the Intercreditor Agreements, this Indenture and t...
	(k) to make, complete or confirm any grant of a Lien on Collateral permitted or required by this Indenture or any of the Collateral Documents or, to the extent required under the Intercreditor Agreements, to conform any Collateral Documents to reflect...
	(l) [to amend the Senior Priority Lien Intercreditor Agreement pursuant to Section [   ] thereof or otherwise enter into an intercreditor agreement in respect of any Credit Agreement permitted hereby to the extent permitted under the Intercreditor Agr...
	(m) to comply with the provisions of the TIA or with any requirement of the SEC arising as a result of the qualification of this Indenture under the TIA.

	Section 9.02 [With Consent of Holders
	(a) change the Stated Maturity of the principal of, the time at which any Security may be redeemed, or any payment date of any installment of interest on any Security;
	(b) reduce the principal amount of, premium due in respect of, or the rate of interest on, any Security, whether upon acceleration, redemption or otherwise, or alter the manner of calculation of interest (including, without limitation, the rate of int...
	(c) change the currency for payment of principal of, or interest or premium on any Security;
	(d) impair the right to receive payment of, or institute suit for the enforcement of any payment of, principal of, premium due in respect of, or interest on, any Security when due;
	(e) modify the ranking of the Securities or any Guarantee in a manner adverse to the rights of the Holders of the Securities;
	(f) reduce the percentage of principal amount of the outstanding Securities necessary to modify or amend this Indenture or to consent to any waiver provided for in this Indenture;
	(g) waive a Default in the payment of the principal amount of, premium due in respect of, or interest on, any Security (except as provided in Section 6.02);
	(h) make any changes in Section 6.04, Section 6.07 or this paragraph; or
	(i) make any change in the provisions in the Intercreditor Agreements or this Indenture dealing with the application of proceeds of Collateral that would adversely affect the Holders.

	Section 9.03 Compliance with Trust Indenture Act
	Section 9.04 Revocation and Effect of Consents
	Section 9.05 Notation on or Exchange of Securities
	Section 9.06 Trustee to Sign Supplemental Indentures
	Section 9.07 Effect of Supplemental Indentures

	Article X  GUARANTEES
	Section 10.01 Guarantees
	(a) For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, each of the Guarantors hereby jointly and severally and irrevocably and unconditionally guarantees to the Trustee and to each Holder of a Security a...
	(b) Each Guarantor waives, to the extent permitted by applicable law, presentation to, demand of, payment from and protest to the Company of any of the Securities Obligations and also waives notice of protest for nonpayment. Each Guarantor waives noti...
	(c) The Securities Obligations of each Guarantor shall not be subject to any reduction, limitation, impairment or termination for any reason, including any claim of waiver, release, surrender, alteration or compromise, and shall not be subject to any ...
	(d) Each Guarantor further agrees that its Guarantee herein shall continue to be effective or be reinstated, as the case may be, if at any time payment, or any part thereof, of principal of, premium due in respect of, or interest on any Obligation of ...
	(e) In furtherance of the foregoing and not in limitation of any other right which any Holder or the Trustee has at law or in equity against any Guarantor by virtue hereof, upon the failure of the Company to pay the principal of, premium due in respec...
	(f) Until such time as the Securities and the other Securities Obligations of the Company guaranteed hereby have been satisfied in full (other than contingent obligations not then due and owing), to the extent permitted by applicable law, each Guarant...
	(g) Each Guarantor acknowledges that it will receive direct and indirect benefits from the financing arrangements contemplated by this Indenture and that the waiver set forth in this Section 10.01 is knowingly made in contemplation of such benefits. E...
	(h) A Guarantor that makes a distribution or payment under a Guarantee shall be entitled to contribution from each other Guarantor in a pro rata amount based on the Adjusted Net Assets of each such other Guarantor for all payments, damages and expense...
	(i) Each Guarantor also agrees to pay any and all costs and expenses (including reasonable attorneys’, agents’ and professional advisors’ fees) incurred by the Trustee, the Collateral Trustee or any Holder in enforcing any rights under this Section.

	Section 10.02 Limitation on Liability
	Section 10.03 Execution and Delivery of Guarantees
	(a) The Guarantee of any Guarantor shall be evidenced solely by its execution and delivery of this Indenture (or, in the case of any Guarantor that is not party to this Indenture on the Issue Date, a supplemental indenture thereto) and not by an endor...
	(b) Each Guarantor hereby agrees that its Guarantee set forth in Section 10.01 shall be and remain in full force and effect notwithstanding any failure to endorse on any Security a notation of such Guarantee.
	(c) The delivery of any Security by the Trustee, after the authentication thereof hereunder, shall constitute due delivery of any Guarantee set forth in this Indenture on behalf of the Guarantor.

	Section 10.04 When a Guarantor May Merge, etc.
	Section 10.05 No Waiver
	Section 10.06 Modification
	Section 10.07 Release of Guarantor
	(a) A Guarantor shall be deemed automatically and unconditionally released and discharged from all obligations under this Indenture without any further action required on the part of the Trustee or any Holder upon:
	(i) the sale or other transfer or disposition (including by way of consolidation or merger) of all or substantially all of the Capital Stock or all or substantially all of the assets of a Guarantor to any Person, or the dissolution, liquidation or win...
	(ii) the Company designating such Guarantor to be an Unrestricted Subsidiary in accordance with the provisions of Section 4.11 and the definition of “Unrestricted Subsidiary”;
	(iii) the release or discharge of the guarantee of any other Indebtedness which resulted in the obligation to guarantee the Securities Obligations; or
	(iv) the applicable Guarantor ceasing to be a Subsidiary as a result of any foreclosure of any pledge or security interest in favor of Priority Lien Obligations, subject to, in each case, the application of the proceeds of such foreclosure in the mann...

	(b) The Trustee shall execute and deliver at the sole expense of the Company an appropriate instrument or instruments, prepared by the Company, evidencing such release upon receipt of a written request of the Company accompanied by an Officers’ Certif...

	Section 10.08 Execution of Supplemental Indentures for Future Guarantors

	Article XI  COLLATERAL
	Section 11.01 Collateral Documents
	(a) In order to secure the payment of the principal of, premium due in respect of, and interest on the Securities when due, whether on an interest payment date, at maturity, by acceleration, repurchase, redemption or otherwise and whether by the Compa...
	(b) Consistent with the definition of Excluded Property,
	(i) the Capital Stock and other securities of the Subsidiaries of the Company that are owned by the Company or any Guarantor will constitute Collateral only to the extent that such Capital Stock and other securities can secure the Securities without R...
	(ii) in the event that Rule 3-16 (or any other law, rule or regulation) requires or is amended, modified or interpreted by the SEC to require (or is replaced with another rule or regulation, or any other law, rule or regulation is adopted, which would...
	(iii) in the event that Rule 3-16 (or any other law, rule or regulation) is amended, modified or interpreted by the SEC to permit (or is replaced with another rule or regulation, or any other law, rule or regulation is adopted, which would permit) suc...


	Section 11.02 Suits to Protect Collateral
	Section 11.03 Determinations Relating to Collateral
	Section 11.04 Possession, Use and Release of Collateral
	Section 11.05 Filing, Recording and Opinions
	(a) The Company shall furnish to the Trustee and the Collateral Agent on or within 120 days following the end of its fiscal year, an Officer’s Certificate either (A) stating that such action has been taken with respect to the recording, filing, re-rec...
	(b) In the event this Indenture is qualified under the TIA, the Company will comply with the provisions of TIA Section 314(c), and shall comply with the provisions of Sections 314(b) and 314(d) except to the extent in whole or in part such compliance ...
	(c) If any Collateral is released in accordance with this Indenture, the Collateral Trust Agreement and the other Collateral Documents and if the Company has delivered the certificates and documents required hereby and by the Collateral Documents, the...

	Section 11.06 Powers Exercisable by Receiver or Trustee
	Section 11.07 Release Upon Termination of the Company’s Obligations
	Section 11.08 Senior Priority Lien Intercreditor Agreement
	(a) . The Liens on the Collateral securing the Securities Obligations are subordinated to the senior priority Liens on the Collateral securing the Priority Lien Obligations, in the manner and to the extent provided in the Senior Priority Lien Intercre...

	Section 11.09 Matters Relating to Collateral Trust Agreement.

	Article XII  MISCELLANEOUS
	Section 12.01 Trust Indenture Act Controls
	Section 12.02 Notices
	Section 12.03 Communication by Holders with Other Holders
	Section 12.04 Certificate and Opinion as to Conditions Precedent
	(a) an Officers’ Certificate stating that all conditions precedent, if any, provided for in this Indenture relating to the proposed action have been complied with; and
	(b) an Opinion of Counsel stating that, in the opinion of such counsel, all such conditions precedent have been complied with.

	Section 12.05 Statements Required in Certificate or Opinion
	(a) a statement that each Person making such Officers’ Certificate or Opinion of Counsel has read such covenant or condition;
	(b) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such Officers’ Certificate or Opinion of Counsel are based;
	(c) a statement that, in the opinion of each such Person, he, she or it, as the case may be, has made such examination or investigation as is necessary to enable such Person to express an informed opinion as to whether or not such covenant or conditio...
	(d) a statement that, in the opinion of such Person, such covenant or condition has been complied with.

	Section 12.06 Separability Clause
	Section 12.07 Rules by Trustee, Paying Agent and Registrar
	Section 12.08 Legal Holidays
	Section 12.09 GOVERNING LAW; WAIVER OF JURY TRIAL
	Section 12.10 Jurisdiction; Consent to Service of Process
	(b) Each of the Company and the Guarantors hereby irrevocably and unconditionally waives, and agrees not to plea or claim, to the fullest extent they may legally and effectively do so, any objection which it may now or hereafter have to the laying of ...

	Section 12.11 No Recourse Against Others
	Section 12.12 Successors
	Section 12.13 Counterparts; Multiple Originals
	Section 12.14 Force Majeure
	Section 12.15 U.S.A. PATRIOT Act


	Exh 8.pdf
	Principal Terms – Exit Term Loan Credit Agreement
	Principal Terms – Exit L/C Credit Agreement
	Principal Terms – Exit ABL Credit Agreement

	Exh 4.pdf
	Article I  DEFINITIONS AND INCORPORATION BY REFERENCE
	Section 1.01 Definitions
	(a) the Subsidiary to be so designated has total consolidated assets of $1,000 or less; or
	(b) if such Subsidiary has consolidated assets greater than $1,000, then such designation would be permitted under Section 4.11;

	Section 1.02 Other Definitions
	Section 1.03 Incorporation by Reference of Trust Indenture Act
	Section 1.04 Rules of Construction
	(a) a term has the meaning assigned to it in this Article;
	(b) an accounting term not otherwise defined has the meaning assigned to it in accordance with GAAP;
	(c) “or” is not exclusive;
	(d) “including” means including, without limitation;
	(e) words in the singular include the plural, and words in the plural include the singular;
	(f) the words “herein,” “hereof” and “hereunder” and other words of similar import refer to this Indenture as a whole and not to any particular Article, Section or other subdivision hereof;
	(g) unsecured Indebtedness shall not be deemed to be subordinated or junior to Secured Indebtedness merely because it is unsecured, (2) Secured Indebtedness shall not be deemed to be subordinated or junior to any other Secured Indebtedness merely beca...
	(h) references herein to Articles, Sections, Annexes and Exhibits are references to Articles, Sections, Annexes and Exhibits to this Indenture unless the context otherwise clearly indicates.

	Section 1.05 Acts of Holders
	(a) Any request, demand, authorization, direction, notice, consent, waiver or other action provided by this Indenture to be given or taken by Holders may be embodied in and evidenced by one or more instruments of substantially similar tenor signed by ...
	(b) The fact and date of the execution by any Person of any such instrument or writing may be proved by the affidavit of a witness of such execution or by a certificate of a notary public or other officer authorized by law to take acknowledgments of d...
	(c) The ownership of registered Securities shall be proved by the register maintained by the Registrar.
	(d) Any request, demand, authorization, direction, notice, consent, waiver or other Act of the Holder of any Security shall bind every future Holder of the same Security and the Holder of every Security issued upon the registration of transfer thereof...
	(e) If the Company shall solicit from the Holders any request, demand, authorization, direction, notice, consent, waiver or other Act, the Company may, at its option, by or pursuant to a Board Resolution, fix in advance a record date for the determina...


	Article II  THE SECURITIES
	Section 2.01 Form and Dating
	(a) .
	(a) General.  The Securities and the Trustee’s certificate of authentication shall be substantially in the form of Exhibit A hereto.  The Securities may have notations, legends or endorsements required by law, stock exchange rule or usage.  Each Secur...
	(b) Global Securities.  Securities issued in global form shall be substantially in the form of Exhibit A attached hereto (including the Global Security Legend thereon and the “Schedule of Increases or Decreases in the Global Security” attached thereto...
	(c) Euroclear and Clearstream Procedures Applicable.  The Applicable Procedures shall be applicable to transfers of beneficial interests in the Regulation S Temporary Global Security and the Regulation S Permanent Global Security that are held by Part...
	(d) Certificated Securities. Securities not issued as interests in the Global Securities will be issued in certificated form substantially in the form of Exhibit A attached hereto.

	Section 2.02 Execution and Authentication
	Section 2.03 Registrar and Paying Agent
	Section 2.04 Paying Agent to Hold Money in Trust
	Section 2.05 Securityholder Lists
	Section 2.06 Transfer and Exchange
	(a) Transfer and Exchange of Global Securities.  A Global Security may not be transferred as a whole except by the Depositary to a nominee of the Depositary, by a nominee of the Depositary to the Depositary or to another nominee of the Depositary, or ...
	(b) Transfer and Exchange of Beneficial Interests in the Global Securities.  The transfer and exchange of beneficial interests in the Global Securities shall be effected through the Depositary, in accordance with the provisions of this Indenture and t...
	(i) Transfer of Beneficial Interests in the Same Global Security.  Beneficial interests in any Restricted Global Security may be transferred to Persons who take delivery thereof in the form of a beneficial interest in the same Restricted Global Securi...
	(ii) All Other Transfers and Exchanges of Beneficial Interests in Global Securities.  In connection with all transfers and exchanges of beneficial interests that are not subject to Section 2.06(b)(i) above, the transferor of such beneficial interest m...
	(iii) Transfer of Beneficial Interests to Another Restricted Global Security.  A beneficial interest in any Restricted Global Security may be transferred to a Person who takes delivery thereof in the form of a beneficial interest in another Restricted...
	(A) if the transferee will take delivery in the form of a beneficial interest in the 144A Global Security, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(B) if the transferee will take delivery in the form of a beneficial interest in the Regulation S Temporary Global Security or the Regulation S Permanent Global Security, then the transferor must deliver a certificate in the form of Exhibit B hereto, ...
	(C) if the transferee will take delivery in the form of a beneficial interest in an Accredited Investor Global Security, then the transferor must deliver a certificate to the effect set forth in Exhibit B hereto, including the certifications, certific...

	(iv) Transfer and Exchange of Beneficial Interests in a Restricted Global Security for Beneficial Interests in an Unrestricted Global Security.  A beneficial interest in any Restricted Global Security may be exchanged by any Holder thereof for a benef...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a beneficial interest in an Unrestricted Global Security, a certificate from such Holder substantially in the form of Exhib...
	(B) if the Holder of such beneficial interest in a Restricted Global Security proposes to transfer such beneficial interest to a Person who shall take delivery thereof in the form of a beneficial interest in an Unrestricted Global Security, a certific...


	(c) Transfer or Exchange of Beneficial Interests for Definitive Securities.
	(i) Beneficial Interests in Restricted Global Securities to Restricted Definitive Securities.  If any holder of a beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a Restricted Definitive Security or...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for a Restricted Definitive Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including t...
	(B) if such beneficial interest is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(C) if such beneficial interest is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifica...
	(D) if such beneficial interest is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, i...
	(E) if such beneficial interest is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above, a certifi...
	(F) if such beneficial interest is being transferred to the Company or any of their Subsidiaries, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such beneficial interest is being transferred pursuant to an effective registration statement under the Securities Act, a certificate to the effect set forth in Exhibit B hereto, including the certifications in item (3)(c) thereof,

	(ii) Beneficial Interests in Regulation S Temporary Global Security to Definitive Securities.  Notwithstanding Section 2.06(c)(i)(A) and Section 2.06(c)(i)(C), a beneficial interest in the Regulation S Temporary Global Security may not be exchanged fo...
	(iii) Beneficial Interests in Restricted Global Securities to Unrestricted Definitive Securities.  A Holder of a beneficial interest in a Restricted Global Security may exchange such beneficial interest for an Unrestricted Definitive Security or may t...
	(A) if the holder of such beneficial interest in a Restricted Global Security proposes to exchange such beneficial interest for an Unrestricted Definitive Security, a certificate from such Holder substantially in the form of Exhibit C hereto, includin...
	(B) if the holder of such beneficial interest in a Restricted Global Security proposes to transfer such beneficial interest to a Person who shall take delivery thereof in the form of a Definitive Security that does not bear the Private Placement Legen...

	(iv) Beneficial Interests in Unrestricted Global Securities to Unrestricted Definitive Securities.  If any holder of a beneficial interest in an Unrestricted Global Security proposes to exchange such beneficial interest for a Definitive Security or to...

	(d) Transfer and Exchange of Definitive Securities for Beneficial Interests.
	(i) Restricted Definitive Securities to Beneficial Interests in Restricted Global Securities.  If any Holder of a Restricted Definitive Security proposes to exchange such Security for a beneficial interest in a Restricted Global Security or to transfe...
	(A) if the Holder of such Restricted Definitive Security proposes to exchange such Security for a beneficial interest in a Restricted Global Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including the certific...
	(B) if such Restricted Definitive Security is being transferred to a QIB in accordance with Rule 144A under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(C) if such Restricted Definitive Security is being transferred to a Non-U.S. Person in an offshore transaction in accordance with Rule 903 or Rule 904 under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including th...
	(D) if such Restricted Definitive Security is being transferred pursuant to an exemption from the registration requirements of the Securities Act in accordance with Rule 144 under the Securities Act, a certificate to the effect set forth in Exhibit B ...
	(E) if such Restricted Definitive Security is being transferred to an Institutional Accredited Investor in reliance on an exemption from the registration requirements of the Securities Act other than those listed in subparagraphs (B) through (D) above...
	(F) if such Restricted Definitive Security is being transferred to the Company or any of their Subsidiaries, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (3)(b) thereof; or
	(G) if such Restricted Definitive Security is being transferred pursuant to an effective registration statement under the Securities Act, a certificate substantially in the form of Exhibit B hereto, including the certifications in item (3)(c) thereof,

	(ii) Restricted Definitive Securities to Beneficial Interests in Unrestricted Global Securities.  A Holder of a Restricted Definitive Security may exchange such Security for a beneficial interest in an Unrestricted Global Security or transfer such Res...
	(A) if the Holder of such Definitive Securities proposes to exchange such Securities for a beneficial interest in the Unrestricted Global Security, a certificate from such Holder substantially in the form of Exhibit C hereto, including the certificati...
	(B) if the Holder of such Definitive Securities proposes to transfer such Securities to a Person who shall take delivery thereof in the form of a beneficial interest in the Unrestricted Global Security, a certificate from such Holder substantially in ...

	(iii) Unrestricted Definitive Securities to Beneficial Interests in Unrestricted Global Securities.  A Holder of an Unrestricted Definitive Security may exchange such Security for a beneficial interest in an Unrestricted Global Security or transfer su...

	(e) Transfer and Exchange of Definitive Securities for Definitive Securities.  Upon request by a Holder of Definitive Securities and such Holder’s compliance with the provisions of this Section 2.06(e), the Registrar shall register the transfer or exc...
	(i) Restricted Definitive Securities to Restricted Definitive Securities.  Any Restricted Definitive Security may be transferred to and registered in the name of Persons who take delivery thereof in the form of a Restricted Definitive Security if the ...
	(A) if the transfer will be made to a QIB in accordance with Rule 144A under the Securities Act, then the transferor must deliver a certificate substantially in the form of Exhibit B hereto, including the certifications in item (1) thereof;
	(B) if the transfer will be made pursuant to Rule 903 or Rule 904, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications in item (2) thereof; and
	(C) if the transfer will be made pursuant to any other exemption from the registration requirements of the Securities Act, then the transferor must deliver a certificate in the form of Exhibit B hereto, including the certifications, certificates and O...

	(ii) Restricted Definitive Securities to Unrestricted Definitive Securities.  Any Restricted Definitive Security may be exchanged by the Holder thereof for an Unrestricted Definitive Security or transferred to a Person or Persons who take delivery the...
	(A) if the Holder of such Restricted Definitive Securities proposes to exchange such Securities for an Unrestricted Definitive Security, a certificate from such Holder in the form of Exhibit C hereto, including the certifications in item (1)(d) thereo...
	(B) if the Holder of such Restricted Definitive Securities proposes to transfer such Securities to a Person who shall take delivery thereof in the form of an Unrestricted Definitive Security, a certificate from such Holder substantially in the form of...

	(iii) Unrestricted Definitive Securities to Unrestricted Definitive Securities.  A Holder of Unrestricted Definitive Securities may transfer such Securities to a Person who takes delivery thereof in the form of an Unrestricted Definitive Security.  Up...

	(f) Legends.  The following legends shall appear on the face of all Global Securities and Definitive Securities issued under this Indenture unless specifically stated otherwise in the applicable provisions of this Indenture.
	(i) Private Placement Legend.
	(A) Except as permitted by subparagraph (B) below, each Global Security and each Definitive Security (and all Securities issued in exchange therefor or substitution therefor) shall bear the legend in substantially the following form:
	(B) Notwithstanding the foregoing, any Global Security or Definitive Security issued pursuant to clause (b)(iv), (c)(iii), (c)(iv), (d)(ii), (d)(iii), (e)(ii), or (e)(iii) of this Section 2.06 (and all Securities issued in exchange therefor or substit...

	(ii) Global Security Legend.  Each Global Security shall bear a legend in substantially the following form:
	(iii) Regulation S Temporary Global Security Legend.  Each temporary Security that is a Global Security issued pursuant to Regulation S shall bear a legend in substantially the following form:

	(g) Cancellation and/or Adjustment of Global Securities.  At such time as all beneficial interests in a particular Global Security have been exchanged for Definitive Securities or a particular Global Security has been redeemed, repurchased or canceled...
	(h) General Provisions Relating to Transfers and Exchanges.
	(i) To permit registrations of transfers and exchanges, the Company shall execute and the Trustee shall authenticate Global Securities and Definitive Securities upon receipt of a Company Order in accordance with Section 2.02 hereof or at the Registrar...
	(ii) No service charge shall be made to a holder of a beneficial interest in a Global Security or to a Holder of a Definitive Security for any registration of transfer or exchange, but the Company may require payment of a sum sufficient to cover any t...
	(iii) The Registrar shall not be required to register the transfer of or exchange any Security selected for redemption in whole or in part, except the unredeemed portion of any Security being redeemed in part.
	(iv) All Global Securities and Definitive Securities issued upon any registration of transfer or exchange of Global Securities or Definitive Securities shall be the valid obligations of the Company, evidencing the same debt, and entitled to the same b...
	(v) The Company shall not be required to register the transfer of or to exchange a Security between a record date and the next succeeding interest payment date.
	(vi) Prior to due presentment for the registration of a transfer of any Security, the Trustee, any Paying Agent, any Registrar, any co-registrar and the Company may deem and treat the Holder as the absolute owner of such Security for the purpose of re...
	(vii) All certifications, certificates and Opinions of Counsel required to be submitted to the Registrar pursuant to this Section 2.06 to effect a registration of transfer or exchange may be submitted by facsimile or e-mail.


	Section 2.07 Replacement Securities
	Section 2.08 Outstanding Securities; Determinations of Holders’ Action
	Section 2.09 Temporary Securities
	Section 2.10 Cancellation
	Section 2.11 Persons Deemed Owners
	Section 2.12 CUSIP Numbers
	Section 2.13 Defaulted Interest.
	Section 2.14 PIK Interest.
	(a) In the event the Company elects to pay PIK Interest, no later than two Business Days prior to the relevant interest payment date the Company shall deliver to the Trustee and the Paying Agent (if other than the Trustee), (i) with respect to Securit...
	(b) Any PIK Securities shall, after being executed and authenticated pursuant to Section 2.02, be (i) if such PIK Securities are Certificated Securities, mailed to the Person entitled thereto as shown on the register maintained by the Registrar for th...
	(c) Payment shall be made in such form and terms as specified in this Section 2.14 and the Company shall and the Paying Agent may take additional steps as is necessary to effect such payment. The Company may not issue PIK Securities in lieu of paying ...


	Article III  REDEMPTION OF SECURITIES
	Section 3.01 No Right of Redemption

	Article IV  COVENANTS
	Section 4.01 Payment of Securities
	Section 4.02 Reports
	(a) Whether or not required by the rules and regulations of the SEC, so long as any Securities are outstanding, the Company will furnish to the Trustee:
	(i) within 90 days after the end of each fiscal year, annual financial statements prepared in accordance with GAAP that would be required to be included in Item 8 of Part II of Form 10-K if the Company were required to file such form, together with a ...
	(ii) within 45 days after the end of each of the first three fiscal quarters of each fiscal year, all quarterly financial statements prepared in accordance with GAAP that would be required to be included in Item 1 of Part I of Form 10-Q if the Company...
	(iii) within five business days after the occurrence of each event that would have been required to be reported in a Current Report on Form 8-K if the Company were required to file this form, reports containing substantially all of the information wit...

	(b) References under this Section 4.02 to the laws, rules, forms, items, articles and sections shall be to such laws, rules, forms, items, articles and sections as they exist on the Issue Date, without giving effect to amendments thereto that may take...
	(c) The Company will (a) post such financial statements and other information on its public website (or through a public announcement or such other medium as the Company may use at the time) within the time periods specified above and (b) arrange and ...
	(d) If at any time the Securities are guaranteed by a direct or indirect parent of the Company and such parent has furnished the reports described herein as required by this Section 4.02 as if such parent were the Company (including any financial info...
	(e) The subsequent filing or making available of any materials or conference call required by this Section 4.02 shall be deemed automatically to cure any Default or Event of Default resulting from the failure to file or make available such materials o...
	(f) Delivery of the reports required by this Section 4.02 to the Trustee is for informational purposes only and the Trustee’s receipt of such shall not constitute constructive notice of any information contained therein or determinable from informatio...
	(g) If the Company has designated any of its Subsidiaries as Unrestricted Subsidiaries, then the quarterly and annual financial information required by the preceding paragraphs will include a reasonably detailed presentation, either on the face of the...

	Section 4.03 Compliance Certificate
	Section 4.04 Maintenance of Office or Agency
	Section 4.05 Delivery of Certain Information
	Section 4.06 Existence
	Section 4.07 Maintenance of Properties
	Section 4.08 After-Acquired Property
	Section 4.09 Future Subsidiary Guarantors
	Section 4.10 Incurrence of Indebtedness or Preferred Stock
	(a) The Company shall not, and shall not cause or permit any of its Restricted Subsidiaries to Incur any Indebtedness, including Acquired Indebtedness, or permit any Restricted Subsidiary to Incur Preferred Stock, except that:
	(i) the Company or any Restricted Subsidiary may Incur Indebtedness, including Acquired Indebtedness, and
	(ii) any Restricted Subsidiary may Incur Preferred Stock,

	(b) Notwithstanding the provisions of Section 4.10(a) hereof, the Company and, to the extent provided below, any Restricted Subsidiary may Incur the following (“Permitted Indebtedness”):
	(i) Indebtedness of the Company and the Guarantors pursuant to the Term Facility; provided that the aggregate principal amount of such Indebtedness at any time outstanding does not exceed $250,000,000, less any amount of such Indebtedness permanently ...
	(ii) Indebtedness of the Company and the Guarantors pursuant to the ABL Credit Agreement; provided that the aggregate principal amount of such Indebtedness at any time outstanding does not exceed $[               ], less any amount of such Indebtednes...
	(iii) Indebtedness under the Letter of Credit Facility; provided that the aggregate amount of such Indebtedness at any time outstanding shall not exceed $201,000,000, less any amount of such Indebtedness permanently repaid as provided under Section 4....
	(iv) Indebtedness of the Company pursuant to the Securities (other than Additional Securities) and any PIK Securities issued from time to time as payment of PIK Interest on the Securities and any increase in the principal amount of Securities as a res...
	(v) (i) Indebtedness of the Company or any Restricted Subsidiary owed to the Company or any Restricted Subsidiary so long as such Indebtedness continues to be owed to the Company or a Restricted Subsidiary and which, if the obligor is the Company or a...
	(vi) [Indebtedness or Disqualified Stock of the Company and Indebtedness, Disqualified Stock or Preferred Stock of any Restricted Subsidiary equal to 100% of the net cash proceeds received by the Company since immediately after the Issue Date from the...
	(vii) Indebtedness (“Permitted Refinancing Indebtedness”) constituting an extension or renewal of, replacement of, or substitution for, or issued in exchange for, or the net proceeds of which are used to repay, redeem, repurchase, replace, refinance o...
	(A) in case the Securities are refinanced in part or the Indebtedness to be refinanced is pari passu with the Securities, the new Indebtedness, by its terms or by the terms of any agreement or instrument pursuant to which it is outstanding, is made pa...
	(B) in case the Indebtedness to be refinanced is subordinated in right of payment to the Securities, the new Indebtedness, by its terms or by the terms of any agreement or instrument pursuant to which it is outstanding, is made subordinate in right of...
	(C) the terms relating to maturity and amortization are no less favorable in any material respect to the Holders of the Securities than the terms of any agreement or instrument governing the Indebtedness being refinanced; and
	(D) in no event may Indebtedness of the Company or any Guarantor be refinanced pursuant to this Section 4.10(b)(vi) by means of any Indebtedness of any Restricted Subsidiary that is not a Guarantor;

	(viii) Hedging Agreements of the Company or any Restricted Subsidiary entered into in the ordinary course of business and not for speculation and [Bank Group Cash Management Obligations];
	(ix) Indebtedness of the Company or any Restricted Subsidiary in the form of bank guarantees, letters of credit and bankers’ acceptances (except to the extent issued under the ABL Credit Agreement or the Term/LC Credit Agreement) and bid, performance,...
	(x) Indebtedness arising from agreements of the Company or any Restricted Subsidiaries providing for indemnification, adjustment of purchase price, earnouts or similar obligations, in each case, incurred or assumed in connection with the acquisition o...
	(xi) Existing Indebtedness;
	(xii) Indebtedness of the Company or any Guarantor consisting of guarantees of Indebtedness of the Company or any Guarantor otherwise permitted under this Section 4.10; provided that if the Indebtedness guaranteed is subordinate to the Securities, the...
	(xiii) Indebtedness arising from the honoring by a bank or other financial institution of a check, draft or similar instrument drawn against insufficient funds or Indebtedness in respect of netting services, automatic clearinghouse arrangements, overd...
	(xiv) any Permitted Receivables Financing in an aggregate principal amount at any time outstanding not to exceed $[175,000,000];
	(xv) Indebtedness of the Company or any Restricted Subsidiary Incurred to finance the acquisition, construction, development or improvement of any assets, including Capital Leases and any Indebtedness assumed in connection with the acquisition of any ...
	(xvi) [(x) Indebtedness or Disqualified Stock of the Company and Indebtedness, Disqualified Stock or Preferred Stock of a Restricted Subsidiary, incurred or issued to finance an acquisition or (y) Indebtedness, Disqualified Stock or Preferred Stock of...
	(xvii) [Indebtedness of the Company or any Restricted Subsidiary Incurred on or after the Issue Date not otherwise permitted hereunder in an aggregate principal amount at any time outstanding not to exceed the greater of (x) $[215,000,000] and (y) [6....
	(xviii) Indebtedness of the Company Incurred pursuant to Additional Securities issued in accordance with a management compensation plan or program (the “Management Incentive Securities”) and any PIK Securities issued from time to time as payment of PI...
	(xix) Indebtedness of Foreign Restricted Subsidiaries Incurred on or after the Issue Date in an aggregate principal amount not to exceed $[10,000,000] outstanding at any time;
	(xx) Indebtedness of the Company or any Restricted Subsidiary pursuant to the issuance of Additional Securities solely in connection with a Specified Cure and any PIK Securities issued from time to time as payment of PIK Interest on such Additional Se...
	(xxi) Indebtedness of the Company or any Restricted Subsidiary that is secured by a lien that is junior to the Lien securing the Securities or that is unsecured Subordinated Indebtedness of the Company or any Restricted Subsidiary, together with any o...
	(xxii) Indebtedness of the Company or any Restricted Subsidiary consisting of (i) the financing of insurance premiums or (ii) take-or-pay obligations contained in supply or other arrangements.

	(c) Notwithstanding any other provision of this Section 4.10, for the purposes of determining compliance with this Section 4.10, increases in Indebtedness solely due to fluctuations in the exchange rates of currencies shall not be deemed to exceed the...

	Section 4.11 Restricted Payments
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, directly or indirectly (the payments and other actions described in the following clauses being collectively “Restricted Payments”):
	(i) declare or pay any dividend or make any distribution on its Equity Interests (other than dividends or distributions paid in the Company’s Qualified Equity Interests) held by Persons other than the Company or any of its Restricted Subsidiaries;
	(ii) purchase, redeem or otherwise acquire or retire for value any Equity Interests of the Company held by Persons other than the Company or any of its Restricted Subsidiaries that is also a Guarantor;
	(iii) repay, redeem, repurchase, defease or otherwise acquire or retire for value, or make any payment on or with respect to, any Subordinated Indebtedness (other than a payment of interest or principal at Stated Maturity thereof or the purchase, repu...
	(iv) make any Investment other than a Permitted Investment;
	(A) no Default has occurred and is continuing,
	(B) the Company could Incur at least $1.00 of Indebtedness under the Fixed Charge Coverage Ratio Test, and
	(C) the aggregate amount expended for all Restricted Payments made on or after the Issue Date would not, subject to Section 4.11(c), exceed the sum of:
	(1) 50% of the aggregate amount of the Consolidated Net Income (or, if the Consolidated Net Income is a loss, minus 100% of the amount of the loss) accrued on a cumulative basis during the period, taken as one accounting period, beginning on the first...
	(2) subject to Section 4.11(c), the aggregate net cash proceeds, including cash proceeds and the Fair Market Value of property other than cash, received by the Company (other than from a Subsidiary) after the Issue Date:
	(3) an amount equal to the sum, for all Unrestricted Subsidiaries, of the following:
	(4) the cash return, after the Issue Date, on any other Investment made after the Issue Date pursuant to this Section 4.11(a), as a result of any sale for cash, repayment, return, redemption, liquidating distribution or other cash realization (not inc...
	(5) any amount which previously qualified as a Restricted Payment made under Section 4.11(a) on account of any guarantee entered into by the Company or any Restricted Subsidiary; provided that such guarantee has not been called upon and the obligation...



	(b) The provisions of Section 4.11(a) hereof shall not prohibit:
	(i) the payment of any dividend or distribution within 60 days after the date of declaration thereof if, at the date of declaration, such payment would comply with Section 4.11(a) hereof;
	(ii) dividends or distributions by a Restricted Subsidiary payable, on a pro rata basis or on a basis more favorable to the Company, to all Holders of any class of Equity Interests of such Restricted Subsidiary a majority of which is held, directly or...
	(iii) the repayment, redemption, repurchase, defeasance or other acquisition or retirement for value of Subordinated Indebtedness of the Company or a Guarantor with the proceeds of, or in exchange for, Permitted Refinancing Indebtedness;
	(iv) the purchase, redemption or other acquisition or retirement for value of Equity Interests of the Company in exchange for, or out of the proceeds of a substantially concurrent offering (with any offering within 45 days deemed as substantially conc...
	(v) the repayment, redemption, repurchase, defeasance or other acquisition or retirement of Subordinated Indebtedness of the Company or any Guarantor in exchange for, or out of the proceeds of, a cash or non-cash contribution to the capital of the Com...
	(vi) any Investment acquired as a capital contribution to the Company, or made in exchange for, or out of the net cash proceeds of, a substantially concurrent offering (with any offering within 45 days deemed as substantially concurrent) of Qualified ...
	(vii) amounts paid for the purchase, redemption or other acquisition or retirement for value of Equity Interests of the Company or any of its Restricted Subsidiaries held by current or former officers, directors or employees (or their estates or benef...
	(viii) the repayment, redemption, repurchase, defeasance or other acquisition or retirement for value of any Subordinated Indebtedness or Disqualified Stock of the Company or a Guarantor at a purchase price not greater than 101% of the principal amoun...
	(ix) Restricted Payments not otherwise permitted hereby in an aggregate amount not to exceed $[          ]; provided that, in the case of clauses (vi), (vii), (viii) and (ix), no Default has occurred and is continuing or would occur as a result thereof;
	(x) the repurchase of Management Incentive Securities deemed to occur upon the withholding or repurchase of a portion of Management Incentive Securities (including such Securities issued as capitalized interest payments) issued under a management comp...
	(xi) the delivery of shares of Class A Common Stock upon exercise of the Rights Offering Warrants in accordance with their terms (including any net share exercises and any tax withholding in connection therewith) and any repurchases of shares of Class...
	(xii) Restricted Payments in connection with the transactions contemplated by the Plan of Reorganization or as set forth in the Plan Confirmation Order.

	(c) Proceeds of the issuance of Qualified Equity Interests shall be included under clause (C) of Section 4.11(a) hereof only to the extent they are not applied as described in clause (iv), (v) or (vi) of Section 4.11(b) hereof. Restricted Payments per...
	(d) For purposes of determining compliance with this Section 4.11, in the event that a Restricted Payment permitted pursuant to this Section 4.11 or a Permitted Investment meets the criteria of more than one of the categories of Restricted Payment des...

	Section 4.12 Dividend and Other Payment Restrictions Affecting Subsidiaries
	(a) Except as provided in Section 4.12(b) hereof, the Company shall not, and shall not permit any Restricted Subsidiary to, create or otherwise cause or permit to exist or become effective any consensual encumbrance or restriction of any kind on the a...
	(i) pay dividends or make any other distributions on its Equity Interests to the Company or any Restricted Subsidiary;
	(ii) pay any Indebtedness owed to the Company or any other Restricted Subsidiary;
	(iii) make loans or advances to the Company or any other Restricted Subsidiary; or
	(iv) transfer any of its property or assets to the Company or any other Restricted Subsidiary.

	(b) The provisions of Section 4.12(a) hereof shall not apply to any encumbrances or restrictions:
	(i) existing on the Issue Date in the ABL Credit Agreement, the Term/LC Credit Agreement, the Indenture or the Existing Indebtedness or any other agreements in effect on the Issue Date, and any amendments, modifications, restatements, extensions, rene...
	(ii) existing pursuant to the Indenture, the Securities or the Guarantees;
	(iii) existing under or by reason of applicable law, rule, regulation or order;
	(iv) existing under any agreements or other instruments of, or with respect to:
	(A) any Person, or the property or assets of any Person, at the time the Person is acquired by the Company or any Restricted Subsidiary; or
	(B) any Unrestricted Subsidiary at the time it is designated or is deemed to become a Restricted Subsidiary;

	(v) of the type described in clause (iv) of Section 4.12(a) hereof arising or agreed to (i) in the ordinary course of business that restrict in a customary manner the subletting, assignment or transfer of any property or asset that is subject to a lea...
	(vi) with respect to a Restricted Subsidiary and imposed pursuant to an agreement that has been entered into for the sale or disposition of the Capital Stock of, or property and assets of, the Restricted Subsidiary pending closing of such sale or disp...
	(vii) [consisting of customary restrictions pursuant to any Permitted Receivables Financing;]
	(viii) existing pursuant to Permitted Refinancing Indebtedness; provided that the encumbrances and restrictions contained in the agreements governing such Permitted Refinancing Indebtedness are, taken as a whole, no less favorable in any material resp...
	(ix) consisting of restrictions on cash or other deposits or net worth imposed by customers, suppliers or required by insurance surety bonding companies, in each case, in the ordinary course of business;
	(x) existing pursuant to purchase money obligations for property acquired in the ordinary course of business and Capital Leases or operating leases that impose encumbrances or restrictions discussed in clause (iv) of Section 4.12(a) hereof on the prop...
	(xi) existing pursuant to any Indebtedness Incurred by, or other agreement of, a Foreign Restricted Subsidiary, which restrictions are customary for a financing or agreement of such type, and which are otherwise permitted under clause (xix) of the def...
	(xii) existing pursuant to customary provisions in joint venture, operating or similar agreements, asset sale agreements and stock sale agreements required in connection with the entering into of such transaction; or
	(xiii) existing pursuant to any agreement or instrument relating to any Indebtedness permitted to be Incurred subsequent to the Issue Date under Section 4.10 hereof if the encumbrance and restrictions contained in any such agreement or instrument are,...


	Section 4.13 Asset Sales
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, consummate any Asset Sale unless the following conditions are met:
	(i) The Asset Sale is for at least Fair Market Value.
	(ii) At least 75% of the consideration received by the Company or its Restricted Subsidiaries consists of cash or Cash Equivalents. For purposes of this clause (ii), each of the following shall be considered cash or Cash Equivalents:
	(A) the assumption by the purchaser of Indebtedness or other obligations or liabilities (as shown on the Company’s most recent balance sheet or in the notes thereto) (other than Subordinated Indebtedness or other obligations or liabilities subordinate...
	(B) Additional Assets,
	(C) instruments, notes, securities or other obligations received by the Company or such Restricted Subsidiary from the purchaser that are promptly, but in any event within 90 days of the closing, converted by the Company or such Restricted Subsidiary ...
	(D) any Designated Non-cash Consideration received by the Company or such Restricted Subsidiary in the Asset Sale having an aggregate Fair Market Value, taken together with all other Designated Non-cash Consideration received pursuant to this clause (...

	(iii) Within 180 days after the receipt of any Net Cash Proceeds from an Asset Sale, the Net Cash Proceeds may be used
	(A) to permanently repay [(i)]Indebtedness of the Company or a Guarantor constituting Priority Lien Obligations (and, if the Indebtedness repaid is revolving credit Indebtedness, to correspondingly reduce commitments with respect thereto or otherwise ...
	(B) to acquire Additional Assets or to make capital expenditures in a Permitted Business of the Company or one or more Restricted Subsidiaries that is a Guarantor.

	(iv) The Net Cash Proceeds of an Asset Sale not applied pursuant to clause (iii) of this Section 4.13(a) within 180 days of the Asset Sale constitute “Excess Proceeds”. Excess Proceeds of less than $[25,000,000] shall be carried forward and accumulate...
	(A) accumulated Excess Proceeds, multiplied by
	(B) [a fraction (x) the numerator of which is equal to the outstanding aggregate principal amount of the Securities and (y) the denominator of which is equal to the outstanding aggregate principal amount of the Securities and all other Parity Lien Deb...


	(b) The Company shall comply with the requirements of Rule 14e-1 under the Exchange Act and any other securities laws and regulations to the extent such laws or regulations are applicable in connection with the repurchase of the Securities pursuant to...
	(c) Not later than the date upon which written notice of an Asset Sale Offer is delivered to the Trustee as provided above, the Company shall deliver to the Trustee an Officers’ Certificate certifying as to (i) the amount of the Excess Proceeds, (ii) ...
	(d) Holders electing to have a Security purchased shall be required to surrender the Security, with an appropriate form duly completed, to the Company at the address specified in the notice at least three Business Days prior to the purchase date.  Hol...
	(e) Notices of an Asset Sale Offer shall be delivered electronically or mailed first class mail, postage prepaid, at least 30 but not more than 60 days before the purchase date to each Holder of Securities at such Holder’s registered address. If any S...

	Section 4.14 Transactions with Affiliates
	(a) The Company shall not, and shall not permit any Restricted Subsidiary to, directly or indirectly, enter into, renew or extend any transaction or arrangement including the purchase, sale, lease or exchange of property or assets, or the rendering of...
	(b) Any Related Party Transaction or series of Related Party Transactions with an aggregate value in excess of $[15,000,000] shall first be approved by a majority of the Board of Directors of the Company who are disinterested in the subject matter of ...
	(c) The provisions of clauses (a) and (b) of this Section 4.14 shall not apply to:
	(i) any transaction between the Company and any of its Restricted Subsidiaries or between Restricted Subsidiaries of the Company;
	(ii) the payment of reasonable regular fees to directors of the Company who are not employees of the Company;
	(iii) any Restricted Payments of a type described in clauses (i) or (ii) of Section 4.11(a) hereof if permitted thereunder;
	(iv) any issuance of Equity Interests (other than Disqualified Equity Interests) of the Company;
	(v) any issuance of Management Incentive Securities;
	(vi) any issuances of Indebtedness of the Company or any of its Restricted Securities secured by a Lien or of Subordinated Indebtedness of the Company or any of its Restricted Securities to the Backstop Parties or one or more of their respective Affil...
	(vii) loans or advances to officers, directors or employees of the Company in the ordinary course of business of the Company or its Restricted Subsidiaries or guarantees in respect thereof or otherwise made on their behalf (including payment on such g...
	(viii) any employment, consulting, service or termination agreement, or reasonable and customary indemnification arrangements, entered into by the Company or any of its Restricted Subsidiaries with officers and employees of the Company or any of its R...
	(ix) transactions with a Person (other than an Unrestricted Subsidiary of the Company) that is an Affiliate solely because the Company, directly or through a Restricted Subsidiary, owns Equity Interests in such Person or owes Indebtedness to such Person;
	(x) transactions arising under any contract, agreement, instrument or arrangement in effect on the Issue Date, as amended, modified or replaced from time to time so long as the amended, modified or new agreements, taken as a whole at the time such agr...
	(xi) customary transactions entered into as part of a Permitted Receivables Financing; and
	(xii) transactions, arrangements, fee reimbursements and indemnities specifically and expressly permitted between or among such parties under the Plan of Reorganization; and the consummation of the transactions contemplated by the Plan of Reorganizati...


	Section 4.15 Offer to Repurchase upon Change of Control or Public Offering.
	(a) [Upon a Change of Control, each Holder shall have the right to require the Company to repurchase all or any part of such Holder’s Securities at a purchase price in cash (expressed as percentages of principal amount of the Securities to be repurcha...
	(b) [Upon a Public Offering, each Holder shall have the right to require the Company to repurchase from the net proceeds received by the Company from such Public Offering all or any part of such Holder’s Securities at a purchase price in cash (express...
	(c) [Within 30 days following any Change of Control or Public Offering, the Company shall mail a notice (a “Change of Control Offer” or “Public Offering Repurchase Offer,” as the case may be) to each Holder with a copy to the Trustee stating:
	(i) that (A) a Change of Control has occurred and that such Holder has the right to require the Company to repurchase such Holder’s Securities at a repurchase price in cash (expressed as percentages of principal amount of the Securities to be repurcha...
	(ii) the circumstances and relevant facts and financial information regarding such Change of Control or Public Offering;
	(iii) the repurchase date (which shall be no earlier than 30 days nor later than 60 days from the date such notice is mailed); and
	(iv) the instructions determined by the Company, consistent with this Section 4.15, that a Holder must follow in order to have its Securities purchased.]

	(d) Holders electing to have a Security purchased shall be required to surrender the Security, with an appropriate form duly completed, to the Company at the address specified in the notice at least three Business Days prior to the purchase date. The ...
	(e) On the purchase date, all Securities purchased by the Company under this Section shall be delivered to the Trustee for cancellation, and the Company shall pay the purchase price plus accrued and unpaid interest to the Holders entitled thereto.
	(f) [A Change of Control Offer may be made in advance of a Change of Control, and conditioned upon such Change of Control, if a definitive agreement is in place for the Change of Control at the time of making of the Change of Control Offer.]
	(g) Notwithstanding the foregoing provisions of this Section, the Company shall not be required to make a Change of Control Offer upon a Change of Control if a third party makes the Change of Control Offer in the manner, at the times and otherwise in ...
	(h) [Notwithstanding the foregoing provisions of this Section, the Holders of a majority in aggregate principal amount of the Securities then outstanding voting as a single class (including, without limitation, consents obtained in connection with a p...
	(i) Securities repurchased by the Company pursuant to a Change of Control Offer  or a Public Offering Repurchase Offer, as the case may be, will have the status of Securities issued but not outstanding or will be retired and canceled at the option of ...
	(j) At the time the Company delivers Securities to the Trustee which are to be accepted for purchase, the Company shall also deliver an Officers’ Certificate stating that such Securities are to be accepted by the Company pursuant to and in accordance ...
	(k) Prior to any Change of Control Offer or Public Offering Repurchase Offer, the Company shall deliver to the Trustee an Officers’ Certificate stating that all conditions precedent contained herein to the right of the Company to make such offer have ...
	(l) The Company shall comply, to the extent applicable, with the requirements of Section 14(e) of the Exchange Act and any other securities laws or regulations in connection with the repurchase of Securities pursuant to this Section. To the extent tha...

	Section 4.16 Liens
	(a) The Company shall not, and shall not permit any of its Restricted Subsidiaries to, create, Incur or suffer to exist any Lien on or with respect to the Collateral other than Permitted Liens.  Subject to the immediately preceding sentence, the Compa...
	(b) Any Lien on property securing the Secured Obligations for the benefit of the Secured Parties shall be automatically and unconditionally released and discharged in accordance with the terms and provisions of the Intercreditor Agreements and, to the...
	(c) For purposes of determining compliance with this covenant, (A) a Lien securing an item of Indebtedness need not be permitted solely by reference to one category of permitted Liens described in clauses (1) through (29) of the definition of “Permitt...
	(d) With respect to any Lien securing Indebtedness that was permitted to secure such Indebtedness at the time of the Incurrence of such Indebtedness, such Lien shall also be permitted to secure any Increased Amount of such Indebtedness. The “Increased...

	Section 4.17 [Covenant Suspension

	Article V  SUCCESSOR CORPORATION
	Section 5.01 When the Company May Merge or Transfer Assets
	(a)
	(b) immediately after giving effect to such transaction, no Default or Event of Default shall have occurred and be continuing;
	(c) the Company shall have delivered to the Trustee an Officers’ Certificate and an Opinion of Counsel, each stating that such consolidation, merger, conveyance, transfer or lease and, if a supplemental indenture is required in connection with such tr...
	(d) immediately after giving pro forma effect to such transaction, as if such transaction had occurred at the beginning of the applicable four-quarter period (and treating any Indebtedness which becomes an obligation of the successor Company or any Re...
	(i) the successor Company would be permitted to Incur at least $1.00 of additional Indebtedness pursuant to the Fixed Charge Coverage Ratio Test set forth in Section 4.10(a); or
	(ii) the Fixed Charge Coverage Ratio for the successor Company and its Restricted Subsidiaries would be at least equal to such ratio for the Company and its Restricted Subsidiaries immediately prior to such transaction;


	Section 5.02 Successor Corporation to be Substituted

	Article VI  DEFAULTS AND REMEDIES
	Section 6.01 Events of Default
	(a) the Company defaults in the payment of interest (pursuant to paragraph 1 of the Securities), if any, payable on any Security when the same becomes due and payable and such default continues for a period of 30 days;
	(b) the Company defaults in the payment of the Principal Amount or premium on any Security when the same becomes due and payable at its Stated Maturity, upon declaration, upon redemption, when due for purchase by the Company or otherwise;
	(c) the Company fails to comply with any of its agreements in the Securities or this Indenture (other than (i) a default specified in clauses (a) or (b) of this Section 6.01 or (ii) under Section 4.02 hereof) or the Collateral Documents and such failu...
	(d) the Company fails to comply with Section 4.02 and such failure continues for 90 consecutive days after written notice to the Company by the Trustee or to the Company and the Trustee by the Holders of 25% or more in aggregate principal amount of th...
	(e) the Company fails to pay at final maturity (giving effect to any applicable grace periods and any extensions thereof) the stated principal amount of any of the Company’s or its Subsidiaries’ Indebtedness, or the acceleration of the final stated ma...
	(f) the Company or a Significant Subsidiary of the Company fails to pay when due any final, non-appealable judgments (other than any judgment as to which a reputable insurance company has accepted full liability) aggregating in excess of $[25.0] milli...
	(g) any Guarantee by a Guarantor that is a Significant Subsidiary shall for any reason cease to be, or be asserted by the Company or such Guarantor, as applicable, not to be, in full force and effect (except pursuant to the release of any such Guarant...
	(h) a court having jurisdiction in the premises shall enter a decree or order for relief in respect of the Company or any Significant Subsidiary of the Company in an involuntary case under any applicable bankruptcy, insolvency or other similar law now...
	(i) the Company or any Significant Subsidiary of the Company shall commence a voluntary case under any applicable bankruptcy, insolvency or other similar law now or hereafter in effect, or consent to the entry of an order for relief in an involuntary ...
	(j) unless such Liens have been released in accordance with the provisions of this Indenture and the Collateral Documents, Liens in favor of the Collateral Trustee for the benefit of the Secured Parties with respect to all or a substantial portion of ...

	Section 6.02 Defaults and Remedies
	Section 6.03 Other Remedies
	Section 6.04 Waiver of Past Defaults
	Section 6.05 Control by Majority
	Section 6.06 Limitation on Suits
	(a) the Holder gives to the Trustee written notice stating that an Event of Default is continuing;
	(b) the Holders of at least a majority in aggregate Principal Amount of the Securities at the time outstanding make a written request to the Trustee to pursue the remedy;
	(c) such Holder or Holders offer to the Trustee security or indemnity satisfactory to the Trustee, in its sole discretion, against any loss, liability or expense;
	(d) the Trustee does not comply with the request within 60 days after receipt of such notice, request and offer of security or indemnity; and
	(e) the Holders of a majority in aggregate Principal Amount of the Securities at the time outstanding do not give the Trustee a direction inconsistent with the request during such 60-day period.

	Section 6.07 Rights of Holders to Receive Payment
	Section 6.08 Collection Suit by Trustee
	Section 6.09 Trustee May File Proofs of Claim
	(a) to file and prove a claim for any accrued and unpaid interest installments, the whole amount of the Principal Amount, premium, or interest, if any, due on overdue amounts in respect of the Securities, and to file such other papers or documents as ...
	(b) to collect and receive any moneys or other property payable or deliverable on any such claims and to distribute the same; and any custodian, receiver, assignee, trustee, liquidator, sequestrator or similar official in any such judicial proceeding ...

	Section 6.10 Priorities
	Section 6.11 Undertaking for Costs
	Section 6.12 Waiver of Stay, Extension or Usury Laws

	Article VII  TRUSTEE
	Section 7.01 Duties of Trustee
	(b) Except during the continuance of an Event of Default:
	(i) the Trustee undertakes to perform such duties and only such duties that are specifically set forth in this Indenture and no implied covenants or other obligations shall be read into this Indenture against the Trustee; and
	(ii) the duties of the Trustee will be determined solely by the express provisions of this Indenture, in the absence of bad faith on its part, the Trustee may conclusively rely, as to the truth of the statements and the correctness of the opinions exp...

	(c) The Trustee may not be relieved from liability for its own grossly negligent action, its own grossly negligent failure to act or its own willful misconduct, except that:
	(i) this paragraph (c) does not limit the effect of paragraph (b) or (e) of this Section 7.01;
	(ii) the Trustee shall not be liable for any error of judgment made in good faith by a Responsible Officer of the Trustee unless it is proved in a court of competent jurisdiction in a final and non-appealable decision that the Trustee was negligent in...
	(iii) the Trustee shall not be liable with respect to any action it takes or omits to take in good faith in accordance with a direction received by it pursuant to the terms hereof.

	(d) Every provision of this Indenture that in any way relates to the Trustee is subject to Section 7.01(a), (b), (c) and (e).
	(e) The Trustee may refuse to perform any duty or exercise any right or power or expend or risk its own funds or otherwise incur any financial liability unless it receives security or indemnity satisfactory to it, in its sole discretion, against any l...
	(f) Money held by the Trustee in trust hereunder need not be segregated from other funds except to the extent required by law. The Trustee (acting in any capacity hereunder) shall be under no liability for interest on, or be required to invest, any mo...

	Section 7.02 Rights of Trustee
	(a) the Trustee may conclusively rely and shall be fully protected in acting or refraining from acting upon any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, debenture, note, other e...
	(b) whenever in the administration of this Indenture the Trustee shall deem it desirable that a matter be proved or established prior to taking, suffering or omitting any action hereunder, the Trustee (unless other evidence be herein specifically pres...
	(c) the Trustee may execute any of the trusts or powers hereunder or perform any duties hereunder either directly or by or through agents, attorneys, custodians or nominees and the Trustee shall not be responsible for any misconduct or negligence on t...
	(d) the Trustee shall not be liable for any action taken, suffered, or omitted to be taken by it in good faith which it reasonably believes to be authorized or within its rights or powers conferred under this Indenture;
	(e) the Trustee may consult with counsel selected by it and any advice or opinion of such counsel or any Opinion of Counsel shall be full and complete authorization and protection in respect of any action taken, suffered or omitted by it hereunder in ...
	(f) the Trustee shall be under no obligation to exercise any of the rights or powers vested in it by this Indenture at the request or direction of any of the Holders pursuant to this Indenture, unless such Holders shall have offered to the Trustee sec...
	(g) any request or direction of the Company mentioned herein shall be sufficiently evidenced by a Company Order and any resolution of the Board of Directors shall be sufficiently evidenced by a Board Resolution;
	(h) the Trustee shall not be bound to make any investigation into the facts or matters stated in any resolution, certificate, statement, instrument, opinion, report, notice, request, direction, consent, order, bond, debenture, note, other evidence of ...
	(i) the Trustee shall not be deemed to have notice of any Default or Event of Default unless a Responsible Officer of the Trustee has received written notice of such Default or Event of Default at the Corporate Trust Office of the Trustee from the Com...
	(j) the rights, privileges, protections, immunities and benefits given to the Trustee, including its right to be indemnified, are extended to, and shall be enforceable by, the Trustee in each of its capacities hereunder, and to each agent, custodian a...
	(k) the Trustee may request that the Company deliver a certificate setting forth the names of individuals and/or titles of officers authorized at such time to take specified actions pursuant to this Indenture, which certificate may be signed by any pe...
	(l) the Trustee shall have no duty to inquire as to the performance of the Company with respect to the covenants contained in Article IV;
	(m) any permissive right or authority granted to the Trustee shall not be construed as a mandatory duty;
	(n) the Company shall provide prompt written notice to the Trustee of any change to its fiscal year;
	(o) neither the Trustee nor any of its officers, directors, employees or agents shall be liable for any action taken or omitted under this Indenture or in connection therewith except to the extent caused by the Trustee’s gross negligence or willful mi...
	(p) the Trustee shall not be required to give any bond or surety in respect of the performance of its duties hereunder.

	Section 7.03 Individual Rights of Trustee
	Section 7.04 Trustee’s Disclaimer
	Section 7.05 Notice of Defaults
	Section 7.06 Reports by Trustee to Holders
	Section 7.07 Compensation and Indemnity
	(a) to pay to the Trustee from time to time, and the Trustee shall be entitled to, such compensation as the Company and the Trustee shall from time to time agree in writing for all services rendered by it hereunder (which compensation shall not be lim...
	(b) to reimburse the Trustee promptly following its written request for all reasonable expenses, disbursements and advances incurred or made by the Trustee in accordance with any provision of this Indenture or any documents executed in connection here...
	(c) to indemnify the Trustee or any predecessor Trustee and their agents, officers, directors and employees for, and to hold them harmless against, any and all loss, damage, claim, liability, cost or expense (including attorneys’ fees and expenses of ...

	Section 7.08 Replacement of Trustee
	(a) the Trustee fails to comply with Section 7.10;
	(b) the Trustee is adjudged bankrupt or insolvent;
	(c) a receiver or public officer takes charge of the Trustee or its property; or
	(d) the Trustee otherwise becomes incapable of acting.

	Section 7.09 Successor Trustee by Merger
	Section 7.10 Eligibility; Disqualification
	Section 7.11 Preferential Collection of Claims Against Company

	Article VIII  DISCHARGE OF INDENTURE
	Section 8.01 Discharge of Liability on Securities
	Section 8.02 Repayment to the Company

	Article IX  AMENDMENTS
	Section 9.01 Without Consent of Holders
	(a) to comply with Article V;
	(b) to cure any ambiguity, defect or inconsistency;
	(c) to evidence and provide for the acceptance of appointment hereunder by a successor Trustee with respect to the Securities;
	(d) to make any changes that would provide the holders of Securities with any additional rights or benefits;
	(e) to make any change that does not adversely affect the rights of any Holder;
	(f) to add additional Guarantors to this Indenture, any Collateral Document or the Collateral Trust Agreement, or to add Collateral to secure the Securities Obligations  or otherwise enter into additional or supplemental Collateral Documents pursuant ...
	(g) to release any Guarantor from any of its Securities Obligations under its Guarantee when permitted or required by this Indenture and the Collateral Documents, as applicable;
	(h) to release or subordinate the Parity Liens with respect to the Collateral in accordance with the terms of this Indenture, the Collateral Trust Agreement or the other Collateral Documents;
	(i) to provide for the issuance of Additional Securities in accordance with the limitations set forth in this Indenture as of the date hereof;
	(j) to release Collateral from the Lien of this Indenture and the Collateral Documents when permitted or required by the Intercreditor Agreements and, to the extent applicable and not in conflict with the Intercreditor Agreements, this Indenture and t...
	(k) to make, complete or confirm any grant of a Lien on Collateral permitted or required by this Indenture or any of the Collateral Documents or, to the extent required under the Intercreditor Agreements, to conform any Collateral Documents to reflect...
	(l) [to amend the Senior Priority Lien Intercreditor Agreement pursuant to Section [   ] thereof or otherwise enter into an intercreditor agreement in respect of any Credit Agreement permitted hereby to the extent permitted under the Intercreditor Agr...
	(m) to comply with the provisions of the TIA or with any requirement of the SEC arising as a result of the qualification of this Indenture under the TIA.

	Section 9.02 [With Consent of Holders
	(a) change the Stated Maturity of the principal of, the time at which any Security may be redeemed, or any payment date of any installment of interest on any Security;
	(b) reduce the principal amount of, premium due in respect of, or the rate of interest on, any Security, whether upon acceleration, redemption or otherwise, or alter the manner of calculation of interest (including, without limitation, the rate of int...
	(c) change the currency for payment of principal of, or interest or premium on any Security;
	(d) impair the right to receive payment of, or institute suit for the enforcement of any payment of, principal of, premium due in respect of, or interest on, any Security when due;
	(e) modify the ranking of the Securities or any Guarantee in a manner adverse to the rights of the Holders of the Securities;
	(f) reduce the percentage of principal amount of the outstanding Securities necessary to modify or amend this Indenture or to consent to any waiver provided for in this Indenture;
	(g) waive a Default in the payment of the principal amount of, premium due in respect of, or interest on, any Security (except as provided in Section 6.02);
	(h) make any changes in Section 6.04, Section 6.07 or this paragraph; or
	(i) make any change in the provisions in the Intercreditor Agreements or this Indenture dealing with the application of proceeds of Collateral that would adversely affect the Holders.

	Section 9.03 Compliance with Trust Indenture Act
	Section 9.04 Revocation and Effect of Consents
	Section 9.05 Notation on or Exchange of Securities
	Section 9.06 Trustee to Sign Supplemental Indentures
	Section 9.07 Effect of Supplemental Indentures

	Article X  GUARANTEES
	Section 10.01 Guarantees
	(a) For good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, each of the Guarantors hereby jointly and severally and irrevocably and unconditionally guarantees to the Trustee and to each Holder of a Security a...
	(b) Each Guarantor waives, to the extent permitted by applicable law, presentation to, demand of, payment from and protest to the Company of any of the Securities Obligations and also waives notice of protest for nonpayment. Each Guarantor waives noti...
	(c) The Securities Obligations of each Guarantor shall not be subject to any reduction, limitation, impairment or termination for any reason, including any claim of waiver, release, surrender, alteration or compromise, and shall not be subject to any ...
	(d) Each Guarantor further agrees that its Guarantee herein shall continue to be effective or be reinstated, as the case may be, if at any time payment, or any part thereof, of principal of, premium due in respect of, or interest on any Obligation of ...
	(e) In furtherance of the foregoing and not in limitation of any other right which any Holder or the Trustee has at law or in equity against any Guarantor by virtue hereof, upon the failure of the Company to pay the principal of, premium due in respec...
	(f) Until such time as the Securities and the other Securities Obligations of the Company guaranteed hereby have been satisfied in full (other than contingent obligations not then due and owing), to the extent permitted by applicable law, each Guarant...
	(g) Each Guarantor acknowledges that it will receive direct and indirect benefits from the financing arrangements contemplated by this Indenture and that the waiver set forth in this Section 10.01 is knowingly made in contemplation of such benefits. E...
	(h) A Guarantor that makes a distribution or payment under a Guarantee shall be entitled to contribution from each other Guarantor in a pro rata amount based on the Adjusted Net Assets of each such other Guarantor for all payments, damages and expense...
	(i) Each Guarantor also agrees to pay any and all costs and expenses (including reasonable attorneys’, agents’ and professional advisors’ fees) incurred by the Trustee, the Collateral Trustee or any Holder in enforcing any rights under this Section.

	Section 10.02 Limitation on Liability
	Section 10.03 Execution and Delivery of Guarantees
	(a) The Guarantee of any Guarantor shall be evidenced solely by its execution and delivery of this Indenture (or, in the case of any Guarantor that is not party to this Indenture on the Issue Date, a supplemental indenture thereto) and not by an endor...
	(b) Each Guarantor hereby agrees that its Guarantee set forth in Section 10.01 shall be and remain in full force and effect notwithstanding any failure to endorse on any Security a notation of such Guarantee.
	(c) The delivery of any Security by the Trustee, after the authentication thereof hereunder, shall constitute due delivery of any Guarantee set forth in this Indenture on behalf of the Guarantor.

	Section 10.04 When a Guarantor May Merge, etc.
	Section 10.05 No Waiver
	Section 10.06 Modification
	Section 10.07 Release of Guarantor
	(a) A Guarantor shall be deemed automatically and unconditionally released and discharged from all obligations under this Indenture without any further action required on the part of the Trustee or any Holder upon:
	(i) the sale or other transfer or disposition (including by way of consolidation or merger) of all or substantially all of the Capital Stock or all or substantially all of the assets of a Guarantor to any Person, or the dissolution, liquidation or win...
	(ii) the Company designating such Guarantor to be an Unrestricted Subsidiary in accordance with the provisions of Section 4.11 and the definition of “Unrestricted Subsidiary”;
	(iii) the release or discharge of the guarantee of any other Indebtedness which resulted in the obligation to guarantee the Securities Obligations; or
	(iv) the applicable Guarantor ceasing to be a Subsidiary as a result of any foreclosure of any pledge or security interest in favor of Priority Lien Obligations, subject to, in each case, the application of the proceeds of such foreclosure in the mann...

	(b) The Trustee shall execute and deliver at the sole expense of the Company an appropriate instrument or instruments, prepared by the Company, evidencing such release upon receipt of a written request of the Company accompanied by an Officers’ Certif...

	Section 10.08 Execution of Supplemental Indentures for Future Guarantors

	Article XI  COLLATERAL
	Section 11.01 Collateral Documents
	(a) In order to secure the payment of the principal of, premium due in respect of, and interest on the Securities when due, whether on an interest payment date, at maturity, by acceleration, repurchase, redemption or otherwise and whether by the Compa...
	(b) Consistent with the definition of Excluded Property,
	(i) the Capital Stock and other securities of the Subsidiaries of the Company that are owned by the Company or any Guarantor will constitute Collateral only to the extent that such Capital Stock and other securities can secure the Securities without R...
	(ii) in the event that Rule 3-16 (or any other law, rule or regulation) requires or is amended, modified or interpreted by the SEC to require (or is replaced with another rule or regulation, or any other law, rule or regulation is adopted, which would...
	(iii) in the event that Rule 3-16 (or any other law, rule or regulation) is amended, modified or interpreted by the SEC to permit (or is replaced with another rule or regulation, or any other law, rule or regulation is adopted, which would permit) suc...


	Section 11.02 Suits to Protect Collateral
	Section 11.03 Determinations Relating to Collateral
	Section 11.04 Possession, Use and Release of Collateral
	Section 11.05 Filing, Recording and Opinions
	(a) The Company shall furnish to the Trustee and the Collateral Agent on or within 120 days following the end of its fiscal year, an Officer’s Certificate either (A) stating that such action has been taken with respect to the recording, filing, re-rec...
	(b) In the event this Indenture is qualified under the TIA, the Company will comply with the provisions of TIA Section 314(c), and shall comply with the provisions of Sections 314(b) and 314(d) except to the extent in whole or in part such compliance ...
	(c) If any Collateral is released in accordance with this Indenture, the Collateral Trust Agreement and the other Collateral Documents and if the Company has delivered the certificates and documents required hereby and by the Collateral Documents, the...

	Section 11.06 Powers Exercisable by Receiver or Trustee
	Section 11.07 Release Upon Termination of the Company’s Obligations
	Section 11.08 Senior Priority Lien Intercreditor Agreement
	(a) . The Liens on the Collateral securing the Securities Obligations are subordinated to the senior priority Liens on the Collateral securing the Priority Lien Obligations, in the manner and to the extent provided in the Senior Priority Lien Intercre...

	Section 11.09 Matters Relating to Collateral Trust Agreement.

	Article XII  MISCELLANEOUS
	Section 12.01 Trust Indenture Act Controls
	Section 12.02 Notices
	Section 12.03 Communication by Holders with Other Holders
	Section 12.04 Certificate and Opinion as to Conditions Precedent
	(a) an Officers’ Certificate stating that all conditions precedent, if any, provided for in this Indenture relating to the proposed action have been complied with; and
	(b) an Opinion of Counsel stating that, in the opinion of such counsel, all such conditions precedent have been complied with.

	Section 12.05 Statements Required in Certificate or Opinion
	(a) a statement that each Person making such Officers’ Certificate or Opinion of Counsel has read such covenant or condition;
	(b) a brief statement as to the nature and scope of the examination or investigation upon which the statements or opinions contained in such Officers’ Certificate or Opinion of Counsel are based;
	(c) a statement that, in the opinion of each such Person, he, she or it, as the case may be, has made such examination or investigation as is necessary to enable such Person to express an informed opinion as to whether or not such covenant or conditio...
	(d) a statement that, in the opinion of such Person, such covenant or condition has been complied with.

	Section 12.06 Separability Clause
	Section 12.07 Rules by Trustee, Paying Agent and Registrar
	Section 12.08 Legal Holidays
	Section 12.09 GOVERNING LAW; WAIVER OF JURY TRIAL
	Section 12.10 Jurisdiction; Consent to Service of Process
	(b) Each of the Company and the Guarantors hereby irrevocably and unconditionally waives, and agrees not to plea or claim, to the fullest extent they may legally and effectively do so, any objection which it may now or hereafter have to the laying of ...

	Section 12.11 No Recourse Against Others
	Section 12.12 Successors
	Section 12.13 Counterparts; Multiple Originals
	Section 12.14 Force Majeure
	Section 12.15 U.S.A. PATRIOT Act



