Case 12-51502 Doc 5106 Filed 12/09/13 Entered 12/09/13 15:13:38 Main Document
Pg1lof3

UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF MISSOURI

EASTERN DISTRICT
In re: ) CHAPTER 11
PATRIOT COAL CORPORATION ; CASE NO. 12-51502
Debtor. % Hearing Date: December 17,2013
) @ 9:30 AM.

OBJECTION OF OLD REPUBLIC INSURANCE COMPANY TO PROPOSED
CURE AMOUNT

Old Republic Insurance Company (“ORINSCO”), by and through its undersigned

counsel, hereby objects to the above-captioned debtors’ (the “Debtors™) proposed cure amount in

connection with the Debtors’ proposed assumption and assignment of a certain claims servicing
agreement [Contract ID: LIT003] pursuant to the Debtors’ Third Amended Joint Plan of
Reorganization Under Chapter 11 of the Bankruptcy Code (the “Plan”). In support of its
objection, ORINSCO states as follows:

BACKGROUND

1. On or about January 1, 1987, ORINSCO agreed to undertake the claims handling
responsibility for Peabody Energy Corporation and/or its affiliates (collectively, “Peabody”) with
respect to certain Traumatic Liability and Occupational Disease Liability claims, including
claims under their Federal Black Lung self-insured program and various State workers
compensation programs.

2. On or about February 9, 1988, Peabody and ORINSCO executed a Claims Service
Agreement (as subsequently modified by the parties, the “CSA”), which memoralized that

agreement.
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3. In or about 2007, Peabody spun-off its coal production operations to debtor
Patriot Coal Company (“Patriot”).

4. Following the 2007 spin-off to Patriot, ORINSCO continued to administer
Peabody’s self-insured programs under the terms of the CSA, until Patriot terminated the CSA.

5. On December 9, 2011, ORINSCO filed a lawsuit against Patriot in the U.S.
District Court for the Western District of Pennsylvania (Civil Action No. 11-1556) (the “Patriot
PA Litigation™) seeking to recover $1,499,408.00, which was due from Patriot upon termination
of the CSA. A copy of the complaint filed by ORINSCO in the Patriot PA Litigation (the
“Complaint™) is attached hereto as Exhibit 1.

6. Patriot filed an answer and counterclaim asserting that ORINSCO breached the
CSA by failing to reimburse Patriot for a $523,160 surplus in the loss fund and denied liability
for the $1,499,408.00 as an improper “Termination Fee”. This loss fund is still being held by
ORINSCO, however, the amount held is $§ 584,939 (the “Loss Fund”). ORINSCO answered
Patriot’s counterclaim. Patriot’s counterclaim and ORINSCO’s answer thereto are attached

hereto as Exhibit 2 and Exhibit 3.

7. The Patriot PA Litigation is currently stayed due to the instant bankruptcy case.
8. On November 27, 2013, the Debtors filed, in accordance with and pursuant to
the Plan, Plan Schedule 9.2(a): Executory Contracts and Unexpired Leases to Be Assumed (the

“Assumption and Cure Schedule™).

0. The Assumption and Cure Schedule sets forth the CSA as a contract to be
assumed and assigned under the Plan and states the cure amount of $0.00. [Dkt. No. 5074,

Contract ID LIT003]
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ARGUMENT

10. It is hornbook bankruptcy law that in order for a debtor to assume and assign an
executory contract, it must, among other things, cure any defaults under such contract. See 11
U.S.C. 365(b)(1). As set forth above and in the Complaint, pre-petition, Patriot was in default of
the CSA in the amount of $1,499,408.00. The Debtors, however, in explicably propose a cure
amount of $0.00 for the CSA. Patriot’s assertion in its counterclaim that the amounts claimed by
ORINSCO are some sort of improper termination fee and not amounts owed under the CSA is
complete nonsense. On October 11, 2011, ORINSCO provided to Patriot an accounting of the
$1,499,408.00 owed in painstaking detail. A copy of this correspondence is attached hereto as
Exhibit 4.

11 Therefore, ORINSCO requests that this Court condition the assumption and
assignment of the CSA on the Debtors curing the $1,499,408.00 default in cash on the effective

date of the Plan.

December 9, 2013 Respectfully Submitted,

/s/ Margaret M. Anderson
Margaret M. Anderson

Margaret M. Anderson (pro hac vice)

Ryan T. Schultz (pro hac vice)

FOX, SWIBEL, LEVIN & CARROLL, LLP
200 West Madison Street, Suite 3000

Chicago, Illinois 60606

(312) 224-1200



Case 12-51502 Doc 5106-1 Filed 12/09/13 Entered 12/09/13 15:13:38 Exhibit 1
Pg 1of73

Exhibit “1”
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Old Republic Insurance Company,
Civil Action No.
Plaintiff,
V.
Patriot Coal Corporation, Electronically Filed
Defendant. i JURY TRIAL DEMANDED
COMPLAINT

Plaintiff Old Republic Insurance Company ("ORINSCO"), by and through its attorneys,
Dennis A, Watson, Esquire, Holly M. Whalen, Esquire, and Grogan Graffam, P.C. files the

within Complaint and in support thereof avers as follows:

A. Jurisdiction and Venue
1. Plaintiff ORINSCO is a Pennsylvania corporation with offices located at 133

Oakland Avenue, Greensburg, Pennsylvania 15601.

2. Defendant Patriot Coal Corporation ("Patriot") is a corporation formed under the

laws of the State of Delaware and having its home office in St. Louis, Missouri.

3. With respect to all matters alleged in this Complaint, Patriot is the successor in
interest to Peabody Holding Company, Inc. ("Peabody"), a corporation formed under the laws of

the State of New York.,

4, Jurisdiction is conferred pursuant to 28 U.S.C. § 1332 as the parties have diverse

citizenship and the amount in controversy exceeds $75,000.00 exclusive of interest and costs,
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5. Venue is properly located in the Western District of Pennsylvania as the

agreements at issue in this action were formed in the District and ORINSCO's obligation
thereunder were performed in this District, and, therefore a substantial part of the events giving

rise to this claim took place in this District, 28 U.S.C. § 1391,

B. History of ORINSCO - Patriot Relationship

6. ORINSCO incorporates herein as if set forth in full paragraphs 1 — 5 of this
Complaint,

7. On or about January 1, 1987, ORINSCO entered into an agreement with Peabody
whereby ORINSCO undertook the claim's handling responsibility for Peabody's divisions,
subsidiaries and affiliates, including Peabody Coal Company and Eastern Associated Coal
Company with respect to their Traumatic Liability and Occupational Disease Liability claims,
including claims under their Federal Black Lung self-insured program and various State workers'
compensation programs.

8. These types of claims can result in awards to successful claimants that are paid
over the course of the claimant's lifetime on a monthly basis. In such event, the claims file
remains open until the claim obligation terminates.

9. The agreement between ORINSCO and Peabody was memorialized in a Claims
Service Agreement ("CSA") signed on February 9, 1988 as subsequently modified by the parties
pursuant to Amendments and correspondence. A true and correct copy of the CSA together with
Amendment Nos, 1 through 8 is attached hereto as Exhibit A,

10.  Pursuant to the CSA, ORINSCO began handling claims for a substantial portion

of Peabody's Federal Black Lung self-insured program.,
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11, Pursuant to the CSA, ORINSCO provided investigation and claim adjustment
services for Peabody and acted on behalf of Peabody in all matters relating to the handling and
disposition of the claims or losses assigned to it by Peabody.

12, Under the terms of the CSA, ORINSCO's fees were earned and due on a per-
assigned claim basis with such fees to be paid on a monthly basis pursuant to a formula set forth
in the CSA. Under the formula, ORINSCO's fees were earned upon first report of the claim to
ORINSCO, but payments to ORINSCO were to be made on the applicable percentage basis of
losses and/or expenses paid on that claim until that claim closed. Therefore, for claims resulting
in an award to a claimant, ORINSCO's fees would likewise be paid until the successful
claimant's right to monthly payments ended.

13. On or about January 1, 1988, Peabody decided to take back certain claims
handling responsibilities in-house and, in turn, removed from ORINSCO the claims handling
responsibility relating to certain claims under the CSA, including some portions of Peabody's
self-insured Federal Black Lung claims.

14.  On or about July 1, 1992, Peabody returned responsibility for claims handling of
Peabody Coal Company's self-insured Federal Black Lung claims to ORINSCO. See July 1,
1992 correspondence of Peabody attached hereto as Exhibit B.

15.  Upon returning the administration of Peabody Coal Company's self-insured
Federal Black Lung claim to ORINSCO, Peabody assigned to ORINSCO all existing self-
insured claims being administered by Peabody prior to July 1, 1992, and all new and re-opened
self-insured claims received after July 1, 1992, at the agreed upon fee schedule set forth in
ORINSCO's May 13, 1992 quote. See May 13, 1992 correspondence of ORINSCO attached

hereto as Exhibit C.
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16.  Inorder to formally memorialize their renewed duties and obligations, ORINSCO
and Peabody executed a sixth amendment to the CSA on or about April 20, 1993. See Exhibit A
at ORINSCO 35,

17. Amendment No. 6 to the CSA sets forth the amount of fees to be paid to
ORINSCO for its "General Administration and Administrative Legal Costs for Servicing of
Federal Occupational Disease Claims under Part C, Title IV, of the Federal Coal Mine Health &
Safety Act of 1969 as amended and all Federal laws supplementary thereto" for those claims
assigned to ORINSCO on or after July 1, 1992, 1d. at 3.

18. On or about June 20, 1996, ORINSCO and Peabody executed a new Claim
Service Agreement ("CSAII") which governed ORINSCO's administration and handling of
certain state workers' compensation claims and Federal Black Lung self-insured claims on behalf
of Peabody received after October 1, 1995. ORINSCO is not making any claims in this action
premised on CSAIIL

19,  Upon information and belief, in or about 2007, Peabody's coal production
operations, including those of Peabody Coal Company and Eastern Associated Coal Company,
were spun-off to Patriot.

20,  Upon information and belief, as a result of its spin-off from Peabody, Patriot
accepted and assumed, without modification, all ongoing obligations and responsibilities of
Peabody relating to Peabody's Agreements with ORINSCO for ORINSCO's administration and
handling of Peabody's self-insured claim pr6 grams,

21,  From or about the date Patriot acquired Peabody's coal production operations until

September 1, 2011, Patriot performed, without modification, the obligations and responsibilities
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previously undertaken by Peabody, relating to Peabody's Agreements with ORINSCO for
ORINSCO's administration and handling of Peabody's self-insured claim programs,

22, Patriot is the successor in interest and/or assignee of Peabody as to any
agreements or dealings with ORINSCO relating to the administration and handling of Peabody
and Patriot's Traumatic Liability and Occupational Disease Liability claims, including claims
under their Federal Black Lung self-insured program and various State worker's compensation

programs,

23.  Effective September 1, 2011, Patriot transferred responsibility on all self-insured

Federal Black Lung exposures from ORINSCO to another entity.

24.  This action seeks payment for obligations incurred by Patriot with respect to
various claims assigned to ORINSCO prior to September 1, 2011, exclusive of obligations under

CSAIL

COUNT1
OLD REPUBLIC INSURANCE COMPANY v, PATRIOT COAL CORPORATION
BREACH OF CONTRACT RELATING TO PEABODY SELF-INSURED FEDERAL
BLACK LUNG CLAIMS REASSUMED BY ORINSCO FROM PEABODY AS OF JULY
1,1992 AND NEW AND RE-OPENED CLAIMS RECEIVED AFTER JULY 1, 1992

25. ORINSCO incorporates herein as if set forth in full paragraphs 1 — 24 of this
Complaint,

26. Amendment No. 6 to the CSA set forth the schedule of fees to be paid to
ORINSCO for its administration and handling of existing self-insured claims that had been
previously administered by Peabody as well as new and re-opened claims received after July 1,
1992, See Exhibit A at ORINSCO 37.

27.  Specifically, Amendment No. 6 to the CSA provided:

1. Servicing of Claims — Loss Administration Expense

-5.



5 L o OaRE G T YBTs L ied 1207/3t, JFROS 80 19 ki 1
Pg 7 of 73

Cas
Case 12- 5150

A, Assumption of existing self-insured claims currently administered
by Peabody.

1. The LAE for servicing this class of Federal Occupational
Disease claims will be 7% of incurred losses less paid losses
thru July 1, 1992 collected on a paid basis,

B. New and re-opened claims received after July 1, 1992,

1. The LAE for servicing this class of Federal Occupational
Disease claims will be 4% of incurred losses collected on a
paid basis.

Exhibit A at ORINSCO 37. (Emphasis added.)

28.  Accordingly, ORINSCO was to be paid 7% of incurred losses for servicing the
existing self-insured claims administered by Peabody prior to July 1, 1992. Payment for such
incurred losses would be collected by ORINSCO over time as the claims were paid out.

29.  Further, ORINSCO was to be paid 4% of incurred losses for servicing new and
re-opened claims received after July 1, 1992. Payment for such incurred losses would be
collected by ORINSCO over time as the claims were paid out.

30. Pursuant to the CSA, "Incurred Losses" is defined as:

"Incurred Losses" — shall mean the total of all losses for indemnity and medical
benefits actually paid, reserves for unpaid losses, Direct Loss Adjustment
Expenses, federal trust fund interest incurred before or after judgement for
occupational disease awards and interest accrued before or after judgement on
traumatic injury awards and judgements,

Exhibit A at ORINSCO 2.

31.  For approximately 20 years, under the terms of the CSA and as demonstrated by
the course of performance between Peabody and ORINSCO and then Patriot and ORINSCO,
ORINSCO would send to Peabody and then Patriot a monthly invoice inclusive of billing for 7%
of paid losses, i.e., indemnity paid and/or expenses paid on all self-insured Federal Black Lung
claims, whether awarded or not, which were reassumed by ORINSCO from Peabody as of July

1, 1992, and, in turn, Peabody and then Patriot would promptly pay such invoices in full.
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32,  Additionally, for approximately 20 years, under the terms of the CSA and as
demonstrated by the course of performance between Peabody and ORINSCO and then Patriot
and ORINSCO, ORINSCO would send to Peabody and then Patriot a monthly invoice inclusive
of billing for 4% of paid losses, i.e., indemnity paid and expenses paid only on claims for which
indemnity was paid, for all new Peabody self-insured Federal Black Lung claims assigned to
ORINSCO between July 1, 1992 and October 1, 1995, and, in turn, Peabody and then Patriot
would promptly pay such invoices in full.

33, On or about September 1, 2011, and without the agreement of ORINSCO, Patriot
stopped paying ORINSCO the fees owed ORINSCO for the prior handling of Peabody's self-
insured Federal Black Lung claims either reassumed by ORINSCO on July 1, 1992 or assigned
to ORINSCO between July 1, 1992 and October 1, 1995,

34,  Pursuant to Amendment No. 6 of the CSA, ORINSCO's right to payment of its
fees for such claims was earned upon ORINSCO's receipt or assignment of each particular claim
as a percent of the incurred loss on that claim. Therefore, Patriot's obligation to pay ORINSCO's
fees continues until the incurred loss on each particular claim is determined by closure, whether
by dismissal of the claim or because the successful claimant's right to monthly payments has
been terminated.

35.  Under the terms of the CSA, ORINSCO's right to payment on each claim and
Patriot's obligation to pay continues for each assigﬁed claim even if the CSA is terminated and
the claims transferred from ORINSCO. In the absence of continuing fee payments upon
termination, ORINSCO's right to payment on each claim is to be determined against the ultimate
value of the incurred loss as presently stated.

36.  Specifically, the CSA provides in part:
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In the event this Agreement is terminated, the Old Republic shall, at Peabody's
request, continue to service until final disposition, all claims which have been
reported to the Old Republic during the time this Agreement was in effect.
Upon Peabody's request, Old Republic will deliver to Peabody, or to its
designated representatives, all files, documents, records and reports in Old
Republic's possession which pertain to accidents, occurrences and claims
serviced by Old Republic under this Agreement, Such transfer of files and
future servicing will not result in any reduction or return of the Loss
Administration Expense previously due or. paid to Old Republic except that
it shall be based only on the ultimate value of Incurred Losses based on the
claims which were reported to the Old Republic during the time this
Agreement was in effect, Except for liability and obligations under paragraphs
5 and 6 above for services performed prior to this date of termination, following
the delivery of such files, documents, records and reports, Old Republic shall be
released from all further liability and obligations hereunder.

Exhibit A at ORINSCO 9-10, §15. (Emphasis added.)

37.  Accordingly, pursuant to terms and Eonditions of the Amendment No. 6 to the
CSA and {15 thereof, as of available figures from July 2011, ORINSCO is entitled to
approximately Three Hundred Fifty-Eight Thousand, Seven Hundred Thirty Dollars
($358,730.00) based on fees due against the present ultimate value of Incurred Losses, inclusive
of reserves for unpaid losses, that are over and ab0\./e fees already collected against Paid Losses
through that date as set forth above, for the prior handling of those self-insured Federal Black
Lung claims reassumed by ORINSCO from Peabody as of July 1, 1992, and still open on July 1,
2011,

38. Similarly, under the terms and conditions of Amendment No. 6 to the CSA and
915 thereof, as of available figures from July 2011, ORINSCO is entitled to approximately
Ninety-Seven Thousand, Six Hundred Sixty-Seven Dollars ($97,667.00) in additional fees
against the present ultimate value of Incurred Losses related to awarded Federal Black Lung
claims received after July 1, 1992, and prior to October 1, 1995, and still open on July 1, 2011.

39.  In addition to the fees owed to ORINSCO related to awarded Federal Black Lung
claims received between July 1, 1992 and October 1, 1995, ORINSCO is also entitled to

additional fees against the present ultimate value of Incurred Losses related to claims which were

-8.
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received during that time period but were still pending in the adjudicative process on July 1,
2011. As of available figures from July 2011, such fees owed to ORINSCO total approximately
One Hundred Seventeen Thousand, Eight Hundred Forty Dollars ($117,840.00).

40.  Finally, as to such still pending claims which were received by ORINSCO
between July 1, 1992 and October 1, 1995, the CSA provides that ORINSCO is to be paid its fee
against the value of the additional Direct Loss Adjustment Expenses to be incurred and included
in Incurred Loss while such pending claims moved toward decision.

41.  As to those additional fees, ORINSCO is owed approximately Five Thousand,
Eight Hundred and Ninety-Two Dollars ($5,892.00) as of July 2011.

42.  Patriot has not paid such additional fees against Incurred Losses to ORINSCO.
ORINSCO has likely incurred additional fee losses since figures were available from July 2011.
It will appropriately supplement its claim as such amounts are determined,

43,  Thus, Patriot has breached its contractual duty to ORINSCO.,

WHEREFORE, Old Republic Insurance Company demands judgment against Patriot

Coal Corporation for a sum in excess of $75,000.00, together with interest and costs of suit,

COUNT 11
OLD REPUBLIC INSURANCE COMPANY v. PATRIOT COAL CORPORATION
BREACH OF CONTRACT RELATING TO EASTERN ASSOCIATED COAIL
COMPANY CLAIMS

44,  ORINSCO incorporates herein as if set forth in full paragraphs 1 — 43 of this
Complaint.

45.  In addition to Peabody's self-insured Federal Black Lung program which it
contracted with ORINSCO to administer and service, Peabody also had a separate, pre-CSA self-
insured program relating to Eastern Associated Coal Company ("Eastern") mines operated in

West Virginia.
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46.  Peabody requested that ORINSCO administer and service the Eastern self-insured
program effective April 1, 1987,

47, On or about March 25, 1987, Peabody and ORINSCO agreed that the claims
administration and services for the Eastern program would be pursuant to the terms and
obligations of the CSA with ORINSCO fees earned and due upon the report or assignment of
each claim, subject to monthly payment calculated on the formula set forth in the CSA.

48.  Such agreement was confirmed by ORINSCO by letter dated July 15, 1987. See
July 15, 1987 correspondence attached hereto as Exhibit D.

49.  Specifically, as to the Eastern program, ORINSCO was to be paid as follows:

III. SERVICING OF OCCUPATIONAL DISEASE CLAIMS

The Loss Administration Expense for servicing state and federal
occupational disease claims occurring during 1987 shall be 5% of Incurred
Losses, but shall be collected by Old Republic from Peabody on the basis of
Paid Losses, whether paid by Old Republic, or in the event of termination,
by Peabody or its designated representative if Peabody elects to relieve Old
Repbulic [sic] of future handling after termination in accordance with
Paragraph 15, . . , Paid Losses prior to April 1, 1987 for Eastern Associated
Coal Corporations’s federal occupational disease claims shall be excluded from
Incurred Losses for the purpose of calculating the Loss Administration Expense
attributable to these claims,

Exhibit A at ORINSCO 15, (Emphasis added.)

50.  Claims handling responsibilities for Eastern stayed with ORINSCO under the
CSA even when Peabody reassumed the claims handling responsibility for non-Eastern self-
insured Federal Black Lung claims from January 1, 1988 through July 1, 1992, per {913 and 14
herein.

51. Amendment No. 6 to the CSA, which became effective on or about July 1, 1992,
unified the billing factors applicable to the Eastern program with the servicing of other self-

insured Federal Black Lung claims of Peabody on a going forward basis thereafter.

-10 -
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52.  For approximately 24 years under thé terms of the March 25, 1987 Contract, the
memorialization thereof per 949 herein, and as demonstrated by the course of performance
between Peabody and ORINSCO and then Patriot and ORINSCO, ORINSCO administered and
handled the Eastern program claims pursuant to the terms of the CSA.

53, Therefore, for approximately 24 years under the terms of the March 25, 1987
Contract, the memorialization thereof per 949 herein, and as demonstrated by the course of
performance between Peabody and ORINSCO and then Patriot and ORINSCO, ORINSCO sent
to Peabody and then to Patriot a monthly invoice inclusive of billing for 5% of paid losses, i.e.
indemnity paid and/or expenses paid on all self-insured Federal Black Lung claims, whether
awarded or not, relating to the Eastern program that were reported to ORINSCO prior to the July
1, 1992 pricing unification noted herein at {51, pursuant to the terms of the CSA. In turn, fees
on new Eastern claims reported thereafter, are, therefore, otherwise accounted for in Count I.

54,  Likewise, for approximately 24 years, Peabody and then Patriot promptly paid
said monthly invoices.

55, Therefore, under the terms and conditions of the March 25, 1987 Contract and the
CSA, and as of available figures from July 2011, ORINSCO is entitled to approximately Five
Hundred Thirty-One Thousand, Seven Hundred and Nine Dollars ($531,709.00) based on fees
due against the present ultimate value of Incurred Losses that are over and above fees already
collected against Paid Losses through the date as set forth above for the prior handling of those
self-insured Federal Black Lung claims related to the Eastern program which were received by

ORINSCO after April 1, 1987, or were reported to ORINSCO prior to July 1, 1992.

C11-
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56,  Patriot has not paid such additional fees against Incurred Losses to ORINSCO,
ORINSCO has likely incurred additional fee losses since figures were available from July, 2011,
It will appropriately supplement its claim as such amounts are determined.

57.  Thus, Patriot has breached its contractual duty to ORINSCO.

WHEREFORE, Old Republic Insurance Company demands judgment against Patriot

Coal Corporation for a sum in excess of $75,000.00, together with interest and costs of suit.

COUNT III
OLD REPUBLIC INSURANCE COMPANY v. PATRIOT COAL CORPORATION
BREACH OF CONTRACT RELATING TO PEABODY’S RETROACTIVE SEL.F-
INSURED CLAIMS

58. ORINSCO incorporates herein as if' set forth in full paragraphs 1 — 57 of this
Complaint.

59. On January 1, 2003, Peabody became retroactively self-insured effective back to
1973 for a number of separate Federal Black Lung exposures which had been previously and
directly insured by ORINSCO under numerous Workers' Compensation and Excess Workers'
Compensation insurance policies and agreements with Peabody.

60.  Peabody's retroactive self-insured claims are in addition to Peabody's self-insured
Federal Black Lung programs identified previously herein.

61.  Pursuant to the fee schedule set forth in the insurance policies and agreements
entered prior to Peabody being granted self;insured status on January 1, 2003, ORINSCO was to
be paid 5% of paid losses on each Federal Black Lung claim over the course of the claim
payments. As directly insured claims, and pursuant to the terms of the policies, claims under the
policies would be the claims and responsibility of ORINSCO, such that claims handling would
be at the continuous control and discretion of ORINSCO until all such claims were closed.

Therefore, said payment arrangements would continue until all such claims were closed, such

-12-
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that fees collected against paid loss would necessarily and eventually equal fees collected against
ultimate incurred losses on such claims.

62.  Such payment arrangement was thus consistent with the terms carried over into
the CSA, as effected January 1, 1987.

63. Upon Peabody obtaining retroactive self-insured status on January 1, 2003, the
separate and distinct body of claims previously insured by ORINSCO since as early as 1973
retroactively became the claims of Peabody.

64. Upon Peabody's obtaining retroactive self-insured status on January 1, 2003,
ORINSCO and Peabody and then Patriot contracted, as demonstrated by the course of
performance, to abide by the terms of the previous policies and agreements to administer said
body of claims at the same 5% of paid losses that Peabody had been paying ORINSCO to
administer the claims when such claims were insured by ORINSCO. To the extent new claims
on these policies are reported after Januaryl, 2003, they are otherwise accounted for as post-July
1, 1992 claims under Count L

65.  Further, since January 1, 2003, as demonstrated by the course of performance by
ORINSCO and Peabody and then Patriot, ORINSCO otherwise administered and handled the
retroactively self-insured program claims consistent with the terms of the CSA,

66.  Since January [, 2003, when Peabody was granted self-insured status as to
previously insured claims, pursuant to the contract between Peabody and ORINSCO and then
Patriot and ORINSCO, and as demonstrated by the course of performance by ORINSCO and
Peabody and then ORINSCO and Patriot, ORINSCO sent to Peabody and then Patriot a monthly

invoice billing for 5% of paid losses relating to the retroactive self-insured claims.

-13 -
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67.  Likewise, since January 1, 2003, Péabody and then Patriot promptly paid the
monthly invoices submitted by ORINSCO relating to paid losses for the retroactive self-insured
claims consistent with the terms of the CSA.

68.  Under the terms and conditions of its contract with Patriot, and as of available
figures from July 2011, ORINSCO is entitled .to approximately Two Hundred Fifty-Six
Thousand, Four Hundred Forty-Three Dollars ($256,443.00) in additional fees against
continuing paid losses that are over and above fees already collected against paid losses through
July, 2011, related to services it provided with respect to the retroactive self-insured claims for
which the individual claimant has been awarded benefits.

69. In addition to the claims for which the claimants have been awarded benefits,
ORINSCO also administered and serviced retroactive claims for which the claimants' claims are
still pending in the adjudicative process.

70.  ORINSCO is entitled to payment relating to those pending claims.

71. Under the terms and conditions of its agreement with Patriot, as of July 2011,
ORINSCO is likewise entitled to approximately One Hundred Twenty-Four Thousand, Eight
Hundred Eighty-Three Dollars ($124,883.00) in additional fees on the pending claims,

72.  Finally, as to the retroactive self-insured claims, ORINSCO is also to receive its
fee against the value of additional expenses to be incurred while such pending claims move
toward decision.

73.  Under the terms and conditions of its agreement with Peabody and/or Patriot, as
of July 2011, ORINSCO is entitled to approximately Six Thousand, Two Hundred Forty-Four

Dollars ($6,244.00) in such fees on those pending claims.

-14 -
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74.  Patriot has not paid those fees to ORINSCO. ORINSCO has likely incurred
additional fee losses since figures were available from July 2011. It will appropriately
supplement its claim as such amounts are determined.

75.  Thus, Patriot has breached its contractual obligations owed to ORINSCO.

WHEREFORE, Old Republic Insurance Company demands judgment against Patriot

Coal Corporation for a sum in excess of $75,000.00, together with interest and costs of suit.

Respectfully submitted,

By: /s/Holly M. Whalen
Dennis A. Watson, Esquire
Pa. I.D. No. 25500
Holly M. Whalen, Esquire
Pa, LD, No. 84878

Grogan Graffam, P.C.,

Firm L.D. No.: 072

Four Gateway Center, 12th Floor
Pittsburgh, PA 15222

(412) 553-6300

Counsel for Plaintiff
Old Republic Insurance Company

JURY TRIAL DEMANDED

-15-
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CLAIMS SERVICE AGREEMENT

THIS AGREEMENT is entered into between 0ld Republic
Insurance Company, Greensburyg, Pennsylvania, (herein "0lLd
Bepublic;) and Peabody Holding Company, Inc., S5t. Louis,
Missouri, acting for itself and for its divisions, subsidiaries
and affiliates .(herein "Peabody").

DEFINITIONS:

"Act" - shall mean part C, Title IV,vof the Federal Coal
Mine Health & Safety Aot. of 1569 as amended, all federal laws
supplementary thereto, and similar provision of.the workexrs?!
compensation laws in the Commonwealth of Kentucky or the State of
Illinois.

"Tragmatié Liability" - ehall mean those obligations of
Peabody to pay beneflts under the workers'’ compensatidn laws of
the Commonwealth of Kantuéky, oxr State of Illinois excepting
those benefits'payable by reason of an occupational disease as
that term is herein defined.. '

"Occupational Disease Liability" -~ shall mean ‘those
obligations of Peabody to pay benefits under the ict.

“Direct Loss A@justment Expenses" - shall mean those’ ‘
expensesn which—;rise féom attorneys fees and expenses, medical
fees, expert and wltness travel expenses and fees, costs of
appeal bonds, costs for outside services airectly related to the
investlgation, negotiation, settlement or defense of any claim
hereunder ox as reguired for the collection or subrogation on’

behalf of Peabody including (but not by way of limitation)

) -Ro-F9 .
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transcript fees, extraordinary travel expense by personnel of 0ld

. Republic and its adjustors (but only if required by Pesbody),
commercial photographers' fees, the cost of obtaining public
records and other related costs, |

"Incurred Losses” ~ shall mean the total of all losses.for
indemnity and medical benefits actually paid, reserves for unpaid
losses, Direct Lomss Adjustment Expeﬁses, federal trust fung
interest incurred before or aftar judgement . fox occupational
disease awaxrds and interest accrued before or after judgement on
traumatio injury awards and judgements.

"paid Losses" - shall mean the portion of the Incurred
losses that have been paid to or on behalf of the claimant as
well as the Direct Loss'Adjustment‘Expenées that ﬁave been paild
by 014 Republic.

‘wLoss Adminimtration Exﬁense" - ghall mean the cost of
processing claims incurred by 0ld Republic which are not Direct
Loss Adjustment'Expensea. .Peabody ghall pay 014 Republi& only
the rates established in Exhibit B for Loss Administration
Expense regardless of whatever such actual expenses may be.

RECITALS :

1. It ig the intent of the parties that Old'Republic shall
furnish to Peabody servicas descrlbed in Exhiblt A, attached
hereto in the discharge of Peabody 5 obligations as a
self-insurer under the provislons of Titie IV of the Federal Coal
Mine Health ‘and Safety Act of 1969, as amended {the "Act“), and
of worker's compensation and occupaticnal disease laws of the

Commonwealth of Kentucky and the State of Illinois,

-2 -
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2. It is also the intent of the parties that Old Republic
shall provide to Peabody, under a meparate agreement, excéss
insurance covexage fqr Trzumatic Liability coverage as defined
herein. ‘

NOW, THEREFORE, IN CONSIDERATION of the foregoing recitals
and £he mutual covenants of the parties set forth herein, THE
PARTIES AGREE AS FOLLOWS:

OLD REPUBLIC AGREES:

3., 0ld Républic shall provide Investigation and Claim
Adjustment Services as detailed in Exhibit A,.wiﬁh respect to
Pezbody's obligations as a self-insurer under the Act and under
worker's compensation and occupational disease laws in Kentucky
and Illinois for claims which would be assignable‘fo policy
periods subsequent to December 31, 1386 as follows:

(a) 0ld Republic shall eatablish written procedures for Fhe
prompt reporting and recording by Old Republic of all occurrences
and claims involving indqstrial_injuries, accidents or diseases
as required b& workers' compensation law and as set forth in
Exhibit A hereto. 014 Republic (i) shall mgintain files on
behalf of and as custodian for Peabody on all Peabedy's claims or
losees ;nd any other documents and reports pertaining to the
services provided herein-as may'be reasonably regquested by
Peabody; and (2) shall provide Peabody with such records upon
request for'as long as Peabody determines it is required by law

t0 maintain them,

74
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. (b) To the extent provided in Exhibit A hereto or otherwise
directed b_;g Peabody, 0148 Republic shall act for Peabody idn its
capacity as a self-insured employer in all matters relating +to
the handling and disposition of claims or losses. 0Old Republic"
shall make payment, oh Peabody's behalf, fqr such compensation
and medical benefits that Peabody may be required to pay pursuant
to a voluntary payment agreement: by Peabody or an order of the
United States Department of Labor or appropriate state office or
industrial board. 01d Republic shall also make payment on
Peabody's behalf for Direct Loss Adjustment Expenses, 014.
Republic shall not énter into any voluntary 'settllements for any
Trgumatio Liability claime for an amount in exceas of $10,000 or
such lessor amount as Peabody may prescribe in wr.iting (exclusivé
of benefits pald prior to date of settlement) rior_ any

- Oécupational Disease I;iability cla;i?ms without the prior approval

. of Peabody, or its designated. agent (s) . _

(c) Within thirty (30) daye after the end of each calendar
month, 0ld Republic shall deliver to Peabody & magnetic data
tape, or its equivalent, conta'inil"lg 0ld Republic's data base on
all losses incluaing, but not limited to, each loss deplcting the
Paid Loss, and the estlmatad reserve on such loss identifying for
each, the portion attributable to inaemnity benefits and medical
benefits. In addition,' the tape shall indicate the Direct Losa
Adjustment Expenses which have been paid for each claim. ' Thig
information shall be furnished to Peabody in the form

pre-approved by Peabody.

?’i?%/ -4 - .
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(d) With respect ‘to claims which the Old Republic and
Peabody consider to be noncompensatory, Old.Republic shall
prepare defenses of such claime, represent Peabody, to the extent
possible, before the U, 8. Department of Labor and appropriate
state offices or Industrial boards, assist attcrﬁeys to prepare
for hearings, triai or appellate proceedings and othexrwise assist
Peabody in ite defepse of any case to the extent permitted by
law. Pembody reserves the right to select attorneys to represent
it, but the 0ld Republic shall recommend competent attorneys upon
request by Peabody. Copies of involoes for attorneys fees
received by 01d Republic after September 1, 1987, shall be
submitted to Peabody's Legal Department in St. Louls for approval

" prior to payment by 0ld Republic. ‘

(e) 01d Republic shall assist Pe&body,in doing all acts ang
things necessary for ?eabody to ecomply with the requirements of
the Act and of the applicable state laws under which Peabody has .
gualified as a self-insurer, including, ﬁut not limited to,
mailntaining statistical records of'claims and disbursements for
preparation of ‘the self-insurer’'s annual repo;t and qésisting
Peabody in the preparation and filing of all reports reguirxed
under applicable law. ‘ '

4. 0ld Republic represents that in performing this
Agreement, its employeag and repregentatives shall be duly
qualified and licensed where necessary under applicable state

laws.

4 - 5 =
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5, 01d Republic shall be responsible for and shall pay for,
all costs incurred by it in performing this Agreement with the
exception of those Direct Loss Adjustment Expenses defined
herein.

6. 0Old Republic shall provide, at its expense, fidelity
insurance, liapility insurance (in limits of not less than
$1,000,000 each ocourrence) and workmen's compensation insurance
covering 014 Republic's performance of this Agreemerit. Such
policies shall name Peabody and Affiliates as additional
insureds, In addition, Old Republic égrees to indemnify Peabody
and hold Peabody harmless agéinst an& claims, actlions, expenses,
losses, llabilities, damages, costs or demands whatsoever
togethexr with attorney's fees and expenses arisiné from and as a
result of dishonest or negligent acts of 0ld Republic's officers,
employeeé or agents.

PEABODY AGREES:

7. Peabody shall pay 0ld Republic for ite. sexvices
bereunder, fees calculatéd and payable in aocordance with the
Sciedule of Fees attached to and made a part hersof as Exhibit B.
The fees set forth in Exhibit B shall remain in effect through
December 31, 1987, and thereafter, may be renegotlated by the )
partles Eéom timé to time; however, it is agreed that the parties
will revieﬁ the fees set Fforth in Exhibit B not later than

December 15, 1987, and by each November 15th thereafter.
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8. Peabody and Old Republic shall establish one or more loss
funds in an amount mutually agreed to by Peabody and 01ld
Republic. 01d Republic shall use the loss funds to pay Paid
Tosses and Loss Administration Expenses. At the end of each
month Old Republic shall advise Peabody of the amount disbursed.
therefrom, whereupon Peabody shall promptly reimburse 0ld
Republic for snch disbursement, subject to a final monthly
reconciliation performed by 0ld Republic, and independently by
Peabody, pased upon loss rﬁns or loss computer tapes provided by
0ld Republic. Any discrepancies‘shall be resolved by the
partieé. Any adjustments to the loss funde as a result of the
reconciliation shall be made w1th the next month‘a logs fund
adjustment oxr as resolved by #he_parties. If the loss fund
becoﬁes inadequate to pay the current month's Paid Losses and,
Toss Administration Expense, Old Republic shall promptly so
notify Peabody and Peabody will thereupon advance addi#ional
funds. If, in Peabody's opinion, the loss fund becomes
overfunded, Peabody shall be ent;tled £o reimbursement from the
loss fund to the extent of such ovgrfundiné. ' 014 Republic shall
bear no responsibility hereunder to pay such Paid Losses.of LosB
Administration Expense out of its own funds or the annual charge
indicated in Section I of Exhibit B. |

9. Except for losses, costs and expenses incurred by Old
Republic, of the type described in paragraphs 5 and 6 herein,
Peabody agrees to indemnify and hold 0ld Republic harmless from
and against any and all claims, actlons, expenses, losses,

liabilities, damages, costs or demands whatsoever, together with.

7o | -7+
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attorney fees and expenses, arising from and as a result of the
pexformance by 0ld Republic forlPeabody of the services desoribed
herein.

10. Peabody shall designate, in writing, those of its
officers, employees and agents who shall have the power to grant
authority to settle claims or to make elections provided for
herein and inform Old Repﬁblic of all such designations
throughout the term of this Agreement.

MOTUAL AGREEMENTS : '

*11. This Agreement shall remain in full force and effect
until ninety {90) days after either party gives wxitten notice of
termination to the other provided, however, that this Agreament
shall not be terminated prilor to December,Sl, 1987.

. 12, The services to be performed by 0ld Republic hereunder
Bhall specifically exclude any services which, now oxr during ‘the
term of this Agreément, mgy'ba deemed to be the practice of law.

13. The parties agree that at any tiﬁe and from time to time
upon reéuest of the other party, or as may otherwise be required
pursuant to the terms and conditions herein or by law; they shall
exécute and aeiiver all papers or documents which may reasonably
be required to carry out the terms of this Agreement and shall
take any and. all lawful steps necessary to carry out the full
intent, objects and purposes of this Rgreetent.

14, Any notice, instructlon or eiection hereunder shall be
in writing and delivered by certified or.registered mail, return

receipt requeeted, postage prepald, as follows:

il Jy -
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If to 01ld Republic, addressed to:
old Repub‘lic Insurance Company
414 West Pitteburgh Btreet

Greensburg, Pennsylvania 15601
Attention: TLouls M. Wasnesky, Vice President

If to Peabody, separately addressed both to the
Vice President of Accounting and to the
Mansger of Workers' Compensation at the
following address: '
Peabody Holding Comﬁany, Tno.
P, O. Box 373
301 North Memorial Drive
Si:.. Louis, Missouxi 63166
The parties may change the sbove names or addresses by
giving written notice of such chenge to the other party.
N 15. In the event th:i.s A.greement is terminated,‘ +he 01d
Republic shall, at Peabody’s reciuest , continue to. service until
- final disposition, all claime which have been reported to the 0ld
Republic Guring the time this Rgreement was in effect. Upon
Peabody's requ.est, old Repubiié will' deliver to Peabody, or to
its designated répresgntatives, all files, doouments, records and
Teports in oLd Repiiblic's possession which pertain to accidents,
occurrences and claims serviced by 0ld Republic under this’
Agreement. Buch transfer of files and future servici.ng will npt
result in any reduction or return of ‘the Loss Administration
Expense previously due or paid to 0ld Republic except that it
shall be based only on the ultimate value of Incurred Losses
based on the claims which were repqrtea to-the 014 Re.publ-i'c
durin§ the time this Agreement was in effect. BExcept for
liabilities-and obligations under paragra.phs 5 and 6 abové for

services performed prior to this date of termination, following

. ] ' .
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' i . . ORINSCO 009

|




Case 12282 % 11 0% 2488 Frc T I58: 0 O%@loga 7'1}’\&5%/@/9?/ 1315615135 4 xhibit 1

' . W

L o
*

the delivexy of such files, documents, records and reports, 014
Republic shall be released from all further liabillty and
obligations hersunder,

16. If, during the term of this Agreement, Peabody acquirés
or disposes qf any operalti'on, and desires 014 Republic to’ furnish '
or cease to furnish services provided for herein with respect to

" such operation, Peabody shall notify Old Republic of its
intentlon in this regard, and 0ld Republic shall immediately
Furnish, or. éease, services to and on hehalf of such
orgéniéations. In the event of any such furnishing of additional
services or curtallment of services, the cowmpensation provided in
paragraph 7 shall be reaisonably adjusted.

17, 01d Republic may delegate the per.f'orman.ce of any of its
responsibilities or rights hereunder to any existing or future
subsidiary or affiliate of Old Republic; provided,. however, that
Old Republic ghall prqmptly notify Peabody .o,f any such delegation
and that 0ld Republic shall guarantee all obligations hereundex,
as well as the performance of any responsibilities so delegated.

18, The wailver by either i:arty of a breach by the otherx

! party of any provision of t.his Agreement, shall not c_:perate or be
construed as a walver of any subseguent breach by either party ox .
prevent eith;r party. thereafter from gnforcing any provislon of
this Agreement. |

19. This Agreement shall be effective January 1, 1987, with
respect to servicing of claims under the Act and under the

worker's compensation laws of the Commonwealth of Kentucky or

State of Illinois.

- 10 ~
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This Agreement and attachments hereto constitute the

entire agreement of the parties regarding matters contained

herein.

Any amendment or modification of this agreement shali be

effective only in a written instrument authorized and executed ﬁy

0ld Republic and Peabody.
21.

This Agreement shall be governed by Pennsylvania law.

IN WITNESS WHEREOF, and intending to be legally bound

hereby, the parties have caufed this Agreement to be executed by.

their duly authorlzed officers.
February 9, 1988

ATTEST:

NN}
7

OLD REPUBLIC INSURANCE COMPANY

By:
Title

L /f&“/&ml

PEABODY HOLDING COMPANY, INC.

By: 4%154z:¢<>*(ﬁfdaﬂi*_.

Title k?a* /#cfwv~j/w?

- 11 -
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CLAIMS SERVICES

Field Bervices/State Claims

Kentucky & Illinois:l

Office

.
)

Receive initial injury report from Peabody and file same
with appropriate state agency. )

Conduct complete field investigation in accordance with
prudent claims procedures, including contact with
Peabody, claimant, witnesses and others who may have
information relative to the cladim. :

Receive and review medical reports to determine
approprizteness of treatment and relatlonship to alleged
Injury. .

Attend and participate in pre-hearing and settlement
conference with counsel and provide all necessary
information to counsel in litigated claims.

Make re¢ommendations regarding claim defense ox
settlement to Peabody.

.Attend hearings and amssist counsel in litigated claims.

Administrative Services/State Claims

" Rentucky & Illinois:

-~

Complete.and file all requisite forms with appropriate
state agenciles.

Establish and maintain adequately documented claims
files,

Participate in insurance industry data baﬁks/clearing
houses and obtain and provide to Peabody and/or counsel
appropriate.data for use in claim review and litigation.

Provide advice and counsel as requested by Peabody and
provide, aB necessary, information and agssistancs to
legql counsel approved by Peabody.

Establish claim reserves estimated in accordance with
generally accepted insurance industry standards and
provide detailed loss runs and/or computer tapes to meet
Peabody requirements.

ORINSCO 0012
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- Execute settlement/payment agreements in appropriate
claims upon approval by Peabody-

~ Verify appropriateness of dissbility and medical benefits
in accordance with applicable statutory provisions, and
review/audit all medical bills. ;

~ Execute payment of disability and medical benefits in
accordance with applicable statutory provisions.

~ Initlate and prosgecute proceedings authorized by Peabody
for contribution, reimbursement or subrogation from ox
against appropriate federal or state agenciés or third
parties in accordance with statutory provision.

'~ Review each open f£ile at least annually.

Office Administrative Services/Federal Claims

All Btates:

~ Establish and maintain adequately documented claims files
on referral from Peabody. )

~ Review claim recoxds and forward coples of state claim

files and any other appropriate claims data to legal
counsel designated by Peabody.

"~ Pile initial controversion in all benefit claims.

- Execute payment agreements in appropriate claims upon
spproval by Peabody.

~ Verify appropriateness of disability and medical benefits
in accor@ance with applicable statutory provisions,
recognizing applicable state offsets, and review/audit
all medical 'billa. :

- Execute payment of disability and medlcal benefits in
accordance with applicable gtatutory provisions.

-~ Bstablish claim reserve estimates in accordance with
generally accepted lnsurance standards, and provide
detailed loss runs and/or computer tapes to meet Peabody
requirements, :

Othexr Adminilstra tive Services

-

~ Provide complete actuarial services and consultations as
required by Peabody for the administration of the .
workers' compensation program covered by this agreement.

ORINSCO 0013
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Conduct mine or mine record inspections only to the
extent required by excess insurance underwriters,

Provide detailed statistical loss data as requested by
Peabody and maintained in 0ld Republic loss records.
Provide cost data comparisons with guaranteed cost and '
retrospective rated programs including menual and
modified rates and experience rating modifications.

" Initiate and prosecute proceedings authorized by Peabody

for contribution, reimbursement or subrogation from ox
against appropriate federal or state agencies or third
parties in accordance with statutory provisions.

Prior to payment by 0ld Republie, 01ld Republic shall .
review for accuracy and reasonableness all bills and
atatements submitted to 'it pursuant to the -imcurred

‘losses provision herein.

Claim Services =~ General

Comply with Peabody's claims contxol and administrative
procedures as may be reasonably requested. '

Provide claims information as requested by the authorized
representatives of Peabody,

ORINSCO 0014
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Exhibit B

. SCHEDULE OF FEES

I. GENERAL ADMINISTRATION, ADMINISTRATIVE LEGAL COSTS AND
ACTUARIAL SERVICE

General administrative, administrative legal costs and
actuarial services will be subject to an annual charge of
$750,000 for the year 1987. The annual charge will be
payable in two equal installments due January 1 and July 1
and ghall be inp, addition to and separate from ‘the other
charges and fees scheduled below.

II. SERVICING OF TRAUMATIC INJURY CLAIMS

The Loss Administration Expense for servicing
traumatic olaims occurring during 1987 shall be 8% of
TIncurred Losses, but shall be collected by 01d Republic
from Peabody on the basis of Paid Losses, whether paid by
01d Republic, or in the event of termination, by Peabody or
its designated representative if Peabody elects to relieve
0ld Republic of future handling after termination in
accordance with Paragraph 15. In the event of termination,
this fee shall apply only to Incurred Losses bhased only on -
the claims which were reported to the Old Republic during
+he time this Agreement was in effeot.

III. SERVICING OF OCCUPATIONAL DISEASE CLAIMS i

The Loss Administration Expense for serviclng state
and federal occupational disease claims occurxing during
1987 shall be 5% of Incurred Losses, but shall be collected.
by 01& Republic from Peabody on the basis of Paild Losses,
whether paid by 014 Republic, oxr in the event of
termination, by Peabody or its designated representative if
Peabody elacts to relieve 01d Repbullc of future handling -
after termination in accordance with Paragraph 15.. In the
event of termination, this fee shall apply only to Incurred
Losgses based only on the claims which were reported to the
0ld Republic during the time this Agreement ‘was in effect.
Paid Losses prior to April 1, 1987 for Easterm Asscciated
Coal Corporation's federal occupational disense claims
shall be excluded from Incurred Losses for the purpose of
calculating the Lose Administration Expense attributable to
these claims. '

AGREEMENT ACKNOWLEDGED BY:

DATE :

S# %g 4.7

01d Reptblic I_risurance Company
Louls M. Wasneasky, Vice President

' . -
/{A/%,,‘,“,r(é% _ Augu'st ao, 1988

Peabody Holding Company, Inc.
W, Howard Carson, Vice President-Accounting

ORINSCO 0015
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'AMENDMENT NO. 1

CLAIMS SERVICE AGREEMENT

This Amendment No. I to the Claims Service Agreement
effective January 1, 1987, and executed February 9, 1988, is
entered into between 014 .Republic Insurance Company, Greepns-
burg, Pennsylvania, (herein "0ld Republic") and Peabody
Holding Compaﬁy, Inc., St. Louls,; Missouri, acting for’
itself and its subsidiaries (herein "Peabody”) .

NOW THEREFORE, in consideration of the mntual covenants
hereinafte:'c set forth, 0ld Republic and Peabody agxee to
amend the Claims Service Agreement as follows: ' ’

1. Paragraph 11 is amended by adding thexeto the '

following sentence. "Notwithstanding the above, this

- Agreement shall not bé texminated by either party at
~any time priox to Décember 31, 1gv0." .
2. Paragraph 18 shall be amended by adding the
capital letter A at the beginning of the text of sald
paragraph, and then adding a second paragraph to be and'
read as fo'l.lows;
"B. Ia the event of a material breach of this
Aéreement by one of the parties, the other party
shall, upon service of written notlce of the
breach upon the pafty in default, have the right
to terminate this Agreement 1f the party in

default has not within ten regular business dayé
-0~ 89
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from the receipt of such notice either remedled

the breach or furnished the other party adequate

assurances of its intent to remedy ‘the breach in a

reasonable time under the clrcumstances. Such

Agreement shall be deemed terminated only after

the defaulting party ha;s been notified by the

other party that the remedy or assurances are not
adequate.”
3. Paragraph 9 ig hereby deleted and inserted In lieu
‘thereof 1lg a new Paragraph 9 which shall read:

"9, Except for losses, costs and expenses in-

curred'by 0ld Républic of the typel Qescz‘:ibed in

paragraphs 5 and 6 hereln, Peabody agrees to
indemnify' and hold 01d Rapublic harmless from and
against any and all claims, actions, expenses,
lossks, liabilities, damages, costs ox demands
whatsoever, together with attorneys' fees and
expenses, arising from or as a result of:

(a) the performance by 0ld Republic for ?ea.body
of the sarvicés described herein or of any
serviqes similar to ttlxo_se 80 de.scribed;

(b)* Aany act or omission undertaken upon the
written instruction of Peabody perscnnel
designated in writing by the Vioe

President-Accounting of Peabody with respect
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to any‘clatﬁ arising under the Claims Service
Agreement; or ]

(¢) the performance by Peabody of any services
similar to those described herein or any
other act or omigeion other than at Old

' Republic's request or ingtructione, with
respect to any claim arlsing under the Claims
Bervice Agreement.” -

Add a new paragraph to be.numbered 22 which shall

"22. Fee Changes. 0ld Republic and Peabody

shall review in good faith the fee chargeas for
services provided under the Claimse Ser%ices
Agreement before January 1 of each year through
and including January 1,'1990.: Where justifica-
tion ia'shoyn, 014 Republic shall be entltled £o'
adjust ;hé'fee rates for the year followlng the

yeaxr  in which such review has been undertakens;

provided that the total of all adjustments undex z%@ﬁé?
AL AREWMIIM ROTVETHENTE

the Claims Service Agreement and,under all other ﬂh&f
A 2

policies issued by the Old Republiec to Peabody

shall not exceed ten percent (10%) of the total

premiums paid under all of the other policies and
the fees under sald Claime Service Agreement for
the year lmmediately preceding the year the

e ARE '
adjustmenf?dﬁr'to be effective.

vt
/%ﬁfv
3
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5. This 2Amendment No. 1 shall be effective January 1,
1987. The amendments herein shall supersede the terms
and conditions of the Claims Service Agreement and, in.
the event of an inconsistency, said amendments herein
shall govern. All other terms and conditions of the

Claime Service Agreement shall remain in full force and

effect and are hereby ratified.

ATTEST : C OLD REPUBLIC INSURANCE COMPANY

/ sitle:

ATTEST: PEABODY HOLDING COMPANY, INC.

%N%W | By: 44 /?40_@_/6.;:;&»*_

' Titles WP~ eccwsBng
7/

L %J‘/ﬂf-\/‘
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'AMENDMENT NO. 2

CLAIME SERVICE AGREEMENT

This Amendment No. 2 to the Claims Bervice Agreement
effec}ive January 1, 1987, and executed on February 9, 1588,
as amended by Amendment No. 1 affective January 1, 1887, is
entered into between 01d Republic Insurance Company, Greens—
burg,'Pennsylvania, (herein "0ld Republic') and Peabody
Holding Company, Inc., St. Louls, Missouri, acting fox
itself and for its subsidiariaé and affiliates (herein
"peabody") . ' '

NOW TﬁEREFOﬁE, in consideration of the mutual covenants
hereinafter set forth, 0ld Republic and Peabody a&ree'to
amend the Claims Bervice Agreement as folipws:

1. The definition of the word "Act" is hereb& amended

by deletihg that definition and .inserting in lien

thereof a new definition which shall read:

| "UAct" - shall mean Part C, mritle 4, of the

Faderal Coal Mine Health & Safety Act of 1868, as
amended. " .

2. The definition gf the phrase "Traumatic Liability"

is hexeby amendéd by deleting that definition and

inserting in lieu thereof a new definition which shall
read: ' |
- "Upraumatic Liability" - shall mean those obliga-

tions of Peabody to pay benefits under the Workers'

2-R20-89 |
0 7; Q” z . ORINSCO 0020
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Compensation'lawa of the Commonwealth of Kentucky
and the states Ef Arizona, Illinois, Indiana and
Montaia excepting those benefits payable by reason
of an oacupational disease as that term is herein
defined."

The definition of the phrage "Occupational Dis-

ease" is hereby amended by deleting that definition and

inserting in lieu thereof a new definition which shall

read:

4,

""Ocoupational Disease“ - ghall meén those obliga-
tions of Peabody to pay benefits undex the Workers'
Compensation laws of the Commonwealth of Xentucky
and the states.of Arizona, Illinois, Iﬁdiana énd
Montana that are.similai to is ligbilitiés under
the BAct."

The . recltal paragraph numbered 1 is hereby deleted

and inserted in lleu thereof is a new recital paragraph

numbered 1 which shall.read:

"1. .It is the intent of the.parties that 0ld
Republic shall ‘furnish to Peakody services de-
scribed'in Exhibit A attached hereto in the
discharge of Peabody's obligations as a self-
insured undér the Workers' Compensation and
occupational disease laws of the Commonwsalth of
Rentucky and the states 6f Arizona, Illinois,

Indiana and Montana."

ORINSCO 0021
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5., Paragraph nun.:bered 3 is hereby amended by deleting
the first six lines of said paragraph 3 ending with the
words "as follows:" and insert:.ng in lieu thereof
twelve new lines to read:
"3, 014 Republic. shall invesﬁigate and provide
investigation and claims adjustment services as
detailed in Exhibit A attached to this Amendment
No.. 2 with respect to Pembody's obligations a's a
self-insurer under the Act for claims filed in the
calendar year 1987, Workers' Compensation. and
occupational disease lews in Rentucky and Illinois
.fo_r claims which would be assignable to the I
calendar year subsequent to December 31, 1986, and
in Arizona, Indiana and Montana for clains which
yould be amssignable to calendar years subsequent
+0 December 31, 1987." _
6. Attached to and :Ln,corpora'ted'in th'rls Améndment ﬁo.
'2 are new Exhibits A and B which shall become effegtive
concurrently with this Amendment No. 2.
7. This Amepndment No, 2 shall be ef:‘iec’;ive Japuary 1,
1988, The amendments herein shall supersede ‘the terms
and conditions of the Claims éervice Agreement as
amended and in the event of an inconsistency., sé.id

amendments herein shall govern.

ORINSCO 0022
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All other terms and conditions of the Claims Bexvice
Agreement as amended shall remain in full force and effect

and are hereby ratified,

ATTEST: : OLD REPUBLIC INSURANCE COMPANY
’; . By: \
/ - Title: Loce - %az.w/
ATTEST: PEABODY HOLDING COMPANY, INC.

?Z&w/}{ W By: /z/ Mw-«{@m

Titles V/P O [/ -r/q

ORINSCO 0023
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" CLAIMS SERVICES

Fleld Services/State Claims

Arizona, Kentucky, Illinois, Indiana and Montana: ;
- Receive initial injury report from Peabody and file same
with approprilate state agency.

- Conduct complete field investigation in accordance ‘with
prudent claims procedures, including contact with
Peabody, claimant, witnesses and others who may have
information relative to the claim.

- Receive and review medical reports to determine appro-
priateness of. treatment and relationship to alleged
injury.

- Attend and participate in pre-hearing and settlement
conference with counsel and provide all necessaxy
information to counsel in litigated claims.

- Make recommendations regarding claim defense or settle-
ment to Peambody.

/
- Attend hearings and assist counsel in litigated claims.

Office Administrative Services/State Claims

Arizona, Kentucky, Illinois, Indiana and Montana

- Complete and file all regquisite forms with appropriate
state agencies.

~ ' Bstablish and maintain adequately documented claims
files.

- Participate in ingurance industry data banks/clearing
houses and obtaln and provide to Peabody and/or counsel
approprilate data foxr use in claim review and Litigaktion.

- Provide advice and counsel as requested by Peabody and
provide, as necessary, information and asslstance to
legal counsel approved by Feakody. :

- Establish claim reserves estimated in accordance with
-~ generally accepted insurance industry standards and
provide detailed loss runs and/or computer tapes to meet
Peabody reguirements.

ORINSCO 0024
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- Execute settlement/payment agreements in appropriate
claims upon approval by Peabody.

- Verify appropriateness of. disability and medical bene~
+ £ite in accordance with applicable statutory provisions,
and review/audit all medical bills. ;
~ . Execute payment of disabllity and medical benefits in
accordance with applicable statutory provisions.

- Initiate and prosecute proceedings authorized by Peabody
for oontrlbution, reimbursement or subrogation £rom or
.against appropriate federal or state agencies of third

© parties in accordance with statutory provision.

- Review each open file at least annually.

Other Administrative Services

- Conduct mine ox mine record inspec;tions only to the
extent required by excess Iinsurance underwriters.

- Provide detailed statistical loss data as requested by
Peabody and maintained in 0ld Republic loss records.

- Provide cost data comparisons with guaranteed cost and
retrospective rated programs including manual, and
modified rates and. expern.ence rating modifications. -

- Initiate and prosecute proceedings authorn.zed by Peabody
for contribution, - reimbursement or subrogation from or
against appropriate federal or state agencies or third
parties in accordance with statutory provisions.

- Prior to’ payment by 0ld Republlc, 0ld Republic shall
review for accuracy and reasonableness all bills and
statements submitted to it pursuant tot he incurred
losses provision herein.

Claim Services - Genexral

- Comply with Peabody's claims control and administrative
procedures as may be reasonably requested.

- Provide claims information as requested by the anthox-
ized representatives of Peabody.

ORINSCO 0025
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Exhibit B
_ SCEEDULE OF FEES

I. GENERAL ADMINISTRATION AND ADMINISTRATIVE LEGAL COSTS

; General administrative and administratlive legal costs
will be subject to an annual charge of §550,000 for the '
year 1988, The annual charge will be payable in two equal
installments dvue January 1 and July 1 and shall be in
addition to and separate from the othér charges and fees
scheduled below. ‘

IT. SERVICING OF TRAUMATIC INJURY CLAIMS

The Loss Administration Expense for servicing
traumatic claims occurring during 1988 shall be 8% of
Incurred Losses, but shall be collected by .0ld Republic
from Peabody on the basls of Paid Losses, whether paid by -
0ld Republic, or in the event of termination, by Peabody or
its designated representative 1f Peabody elects to relileve
0l1d Republic of future handling &sfter termination in
accordance with Paragraph 15. In the event of termination,
this fee shall apply only to Incurred Losses based only on
the claims which were reported to the 01d Republic duxing
the time this Agreement was in effect.

ITIT, SERVICING OF OCCUPATIONAL DISEAéE CLAIMS

The Logs Administration Expense for servicing state
occupational disease claims occurring during 15988 shall be
6% of Incurred Losses, but shall be collected by 0ld
Republic from Peabody on the basis of Paid Losses, whether
paid by .0l Republic, or in the event of termination; by
Peabody or its designated representative if Peabody eleocts
to relieve 0ld Repbulic of future handling after.
termination in accordance with Paragraph 15. In the event
of termination, this fee shall apply only to Incurred
Losses based.only on the claims which were reported to the
0138 Republic during the time this Agreement was in effect,

AGREEMENT ACENOWLEDGED BY: DATE: .

L2 SITE it

ublic Insurance gompany
Louls M. Wasnesky, Vide President

A4/ /é&' u//mqt._, ' August. 30, 1988

Peabody Holding Company, Inc.
W. Howard Carson, Vice President~Accounting
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AMENDMENT NO. 3
CLAIMS SERVICE AGREEMENT

This ZAmendment No. 3 to +the Claims Service Agreement
effective January 1, 1987, and executed on February 5, 1288, as
amended by Anmendment No. 1 effective January 1, 1987 and
Amendment No. 2 effective January 1, 1988, dis entered into
between Old Republic Insurance Company, Greensburg, Pennsylvania,
(herein "0l& Republioc") and Peabody Holding Company, Inc., S8t.
Louls, Missouri, acting for itself and for its subsidiaries and
affiliates (herein "Peabody").

NOW THEREFORE ; in consideration of the mutual covenants
hereinafter set forth, Old Republic and Peabody agree to amend
the Claims Service Agreement as follows:

1, Paragraph 9.(b) is amended by deleting "Vice President-
Accounting"” and adding in its place “"Treasurer”.

2. Attached to and incorporated in this Amendment No. 3 is
a new Exhibit B which shall become effective,
concurrently with this Amendment No. 3.

3. This Amendment No. 3 shall be effective Januafy 1, 1989,

all other terms &nd conditléns of the Clalms Service

Agreement as amended shall remain in full force and sffect and
are hereby ratified. ' :

ATTEST: OLD REPUBLIC/INSURANCE COMPANY

WM / e e
/ . ..TITLE: toer w/ﬂrm

ATTEST: PEABODY HOLDING COMEANY, INC.

y 27 2 s B Thband— T

/J‘f%/ J;é{ TITLE: LJMW /7/
SO 99

'/ﬂ 343“5”?Q€2 : ‘
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II.

III.

EXHIBIT B
(Rev. 1/89)

SCHEDULE OF PEES

GENERAL ADMINISTRATION AND ADMINISTRATIVE LEGAL COSTS

General administrative and administrative legal costs
will be suBject +to an annual charge of §550,000 for the
year 1989, The annual charge will be payable in two equal
installments due January 1 and July 1 and shall be in
addition to and separate from the other charges and fees
scheduled below.

SERVICING OF TRAUMATIC INJURY CLAIMS

The Loss Administration Expense for servicing
traumatic claims ocourring during 1289 shall be 8% of the
first $300,000 of each Inourred ULoss, but shall be
collected by 0ld Republic from Peabody on the basis of Paid
Losses, whether paid by 0l1d Republic, or in the event of
termination, by Peabody or its designated representative if
Peabody elects to relieve 01d Republic of future handling
after termination in accordance with Paragraph 15. In the
event of termination, this fee shall apply only to Incurred
Losses based only on the c¢laims which were reported to the
01d Republic during the time this Agreement was in effect.

SERVICING OF OCCUPATIONAL DISEASE CLAIMS

The loss Adminlstration Expense for servicing state
occupational digease claims occurring during 1983 shall be
6% of Incurred Losses, but ‘shall be collected by 014
Republic from' Peabody on the basls of Pald Loseses, whethex
paid by 0ld Republic, or in the event of termination, by

Peabody or its designated representative if Peabody elects .

to relieve 014 Republic of future handling after
termination in accordance with Paragraph 15, In the event
of termination, this fee shall apply only to Incurred
Losses based only on the claims which were reported to the
014 Republic during the time this Agreement was in effect.

AGREEMENT OWLEDGED BY: DATE ; ,
e e - «%«{éf

01d Républic Insurance” Company
Louis M. Wasnesky, Vice President

e (T8 ad— =L,

Peabody Bolding Company, Inc.
Steven F. Schaab, Treasurer
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AMENDMENT NO. 4
CLATMS SERVICE AGREEMENT

This Amendment No. 4 to the Claims Service Agreement effec-
tive January 1, 1987, and executed on February 9, 1988, as
amended by Amendment No. 1 effective January 1, 1587, Amendment
No. 2 effective Tanuary 1, 1988 apd Améndment No. 3 effective
Japuary 1, 1989 is entered into betwesn 0ld Republic Insurance
Company, Greemsburg, Pernnsylvania, (herein "0ld Republic") and
Peabody Bolding Company, Inc., Bt. Louis, Missouri, acting for

itself and for its subsidiaries and affiliates (herein
"pPeabody”) . ' . .

NOW THEREFORE, in consideration of the mutual covenants

hereinafter set forth, 0ld Republic and FPeabedy agree to amend
the Claims Service Agreement as follows:

1. Attached to and incorporated in this Amendment No. 4 is
a new Exhibit B which shall become effective concur-
rently with this Amendment No. 4.

2, This 2mendment No. 4 shall be effective January 1,
1990. '

All other terms and conditions of the claims Service Agree-
ment as amended shall remaln in full force and effect and are:
hereby xat;ified. : .

ATTEST: OLD REPUBLIC INSURANCE COMPANY

oM s ) o

/ TITLE: GUes /@00@ /
ATTEST: PEABODY HOLDING COMPANY, INC.
4’4//7}//4— BY: % S’E‘/j& dzsl’o_ﬁ&&{: "
/ SF{ J{ TITLE: TAcazenra
) a

" ORINSCO 0029
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BXHIBIT B
(Rev. 1/30)

.o SCHEDULE OF FEES

I. GENERAL ADMINISTRATION AND ADMINISTRATIVE LEGAL COETS

General administrative and administrative legal costs
will be subject to an annual charge of $550,000 for the year
1990. The annual charge will be payable in two equal in-
gtallments due Januvary 1 and July 1 and shall be in addltion
to and separate Erom the other charges and fees scheduled
below.

II. The Loss Administration Expenge for servicing traumatic
claims occurring during 1990 shall be 8% of the first
$300,000 of each Incurred loss, but shall be collected by
0ld Republic from Peabody on the basis of Paid Losses,
whether paid by 0ld Republic, or in the event of termina-
tion, by Peabody or its designated representative if Peabody
elects +to relieve 01d Republic of future handling after
termination in accordance with Paragraph 15. In the event of
termination, this fee shall apply only to the Incurred
TLosses based only on the claims which were reported to the
0ld Republic during the time this Agreement was in effect.

IIT. SERVICING OF OCCUPATIONAL DISEASE CLAIMS

The ILoss Administration Expense for servicing state
occupational disease claims occurring during 1990 shall be
6% of Incurred Losses, but shall be collected by 01d Repub-
lic from Peabody on the basls of Paid Losses, whether paid
by 0ld Republic, or in the event of termination, by Peabody
or its designated representative i1f Peabody elects to
relieve 0ld Republic of future handling after termination in
accordance with .Paragraph 15. In the event of terminatien,
this fee shall apply only to the Incurred Losses based only
on the claims which were reported to the 0ld Republic during
the time this Agreement was in effect. '

AGREEMENT ACKNOWLEDGED BY: DATE:

A z/ézﬂ'?o
0ld Republic Insurance pany

Louis M. Wasnesky, Vicé Preesildent

Peabody Holding Company, Inc. '
Steven F. Schaab, Treasurer

ORINSCO 0030
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AMERDMENT RO. 5 TO

CLATMS SERVICE AGREEMERT

WHEREAS, OLD REPUBLIC INSURANCE COMPANY, Greensburg, Pennsylvania (herein
%01d Republic') and PEABODY ﬁOLDING COMPANY, INC., Bt. Louis, Missouri, for
itaelf, its divisions, subsidiaries and affilistes (herein "Peabody'") have
heretofore entered into a certain Claims Service Agreement dated Februnary 9,
1988 and certain smendments to said Claims Service Agreement (which amendments
are hereby deemed to be "Amendment Nos. 1 thru 4") (herein said Claims Service
Agreement together with Amer;dment ﬁos. 1 thru 4 is referred to as the
"Agreemeu't‘.') and novw mutually desire to amend the Agreement in certain respects.

NOW, THEREFORE, for good and valuable considezation, the receipt and
sufficiency of vhich are hereby acknowiedged, the parties agree to amend the
Agreement as oé its affective date ss follows:

1, The provisions of paragraph 11 notwithatanding, the Agreement shall
not be terminable by eithe.:: perty at any time prior to October 1, 1993, in
the absence of a materisl breach by the other party.

2. A new Exhibit B which sets forth 01d Republic’s ;Eees for General
Adminigtration and Adminilstrative Legal .COBtE for Servicing of Trauma'tic
Injury, and Occupational Disease Claims for the period from January 1, 1991
to Dctober 1, 1993 is attached hereto and incorporated into the Agreeiment.

3. The parties agree to revievw in good faith the Schedule of Fees
attached to the Agreement as Exhibit B on or before each amniversaxy of
the Agreement through and includiﬁg the January 1, 1993 apniversary. 0ld
Republic shall be entit:led. to increase the Schedule of Fees for the

folléwing contract year after such review. Im no event, howevexr, shall any

JO=H -9

0/»7 - QJ%J
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such increase for any one contract ysar, whern considered together with the
excess workers' compensation premlum rates and the insured program traumatic
and occupaticnal dise.ase coverage expense fund charges to be paid to 014
Republic by Peabody for the same year under all insurance policies and
endorsements issued by Old Republic to Peabody and in force, result in moxe
than a tem pexcent (10%) 4increase in the sum of all such fees and premiums
to be paid to O0ld Republic by Peabody under this Agreement and such insurance
policies and enﬁorsements for the preceed_ing year.

4, In all other respects, the Agreement shall remain unchanged a.nd in
full force and effect. .

IN WLINESS WHEREOF, the parties hexeto have canged this Amendment to

be duly executed on the 52&_ day of s 1991,

OLD REPUBLIC INSURANCE GOMPANY

ORINSCO 0032
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EXHIBIT B

SCHEDULE OF FEES

1. GENERAL ADMINISTRATION AND ADMINISTRATIVE LBGAL COSTS

General administrative and administrative legal costs will be
subject to an annual charge of $120,000 for 1991 and subsequent years,
gsubject to upvard adjustment as provided in Paragraph 3 in Amendment
No. 5. The annual charge will be payable in two equal installments
due Janvary 1 and July 1 and shall be in addition to, and separate
from, the other charges and fees scheduled below.

II.  SERVICING OF CLATMS - LOSS ADMINISTRATION EXPENSE
4. Traumatic Injuxy

The Loss Administration Expense ("LAE") for servicing traumatic
claims occurring during 1991 and subsequent years shall be 8.75% of
Incurred Losses, limited to the fixast $300,000 of esch ocecurrence.

B, Occupational Disease

The LAE Ior Bervi.cing state occupational disease claims
occurring during 1991 and subsequent years shall be 7% of Incurred
Loases.

¢. PTayment Terms

1, The LAE for servicing both traumatic injury amnd
occupational disease claims is estimated to be $1,181,250
for 1991. TFifty percent (50%) of the estimated LAE (the
"LAR Deporit') shall be paid from Peabody to 01d Republic
in twelve equal monthly installments beginning January 1
of each year. .

2. For each policy year, the LAE Deposit, when added
to the charge for general administration and administrative
legal costs scheduled sbove, shall be the minimum fee due
to 0ld Republie. .

3, After the LAE as calculated by OLd Republic based
on Paid Losses exceeds the LAE Deposit, the LAE shall

thereafter be collected by O1ld Republic from Peabody on
the basis of Paid Losses. The base amount of Pald Losses

jo~~~9|
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shall include losses paid by 0ld Republic, or im the event

of termination, by Peabody or its designated representative
if Peabody elects to relieve 03d Republic of future handling
after termination in aceordance with Paragraph 15. Following
the conversion of the calculation of the LAE to a Paid Loases
basis, Peabody shall remit payments to Old Republiec within
ten (10) days following Peabody's receipt of 0ld Republic's
periodic invoices of the actual LAE due 0ld Republic.

4. In the event of termination of this Agreement, the
LAR shell apply to Incurred Losses based only on the claims
which were reported to Old Republic during the time this
Agreement was in effect,

D. Termination

In the event Peabody gives its written notice of terminatiom
of this Apreement at any time prior to Octobér 1, 1993, Peabody
shall pay 0ld Republic a minimum fee upon terminatiom, which shall
be considered to be fully earned as of January 1, 1991, in
accordance with the following achedule;

Notlce of Termination Given: Minimum Fee:
. Prior to December 31, 19891 ’ § 887,500

. After December 31, 1991 and
Prior to December 31, 1992 81,638,750

. After Decegber 31, 1992 and
Prior to October 1, 1993 82,169,075

The amount of any. fees for general administration and administrative
legal costs, and any LAE, previously received by 0ld Republic from
Peabody ghall be credited against the minimum fee upon termination
due 0ld Republic: Peabody shall have ten (10) days to deliver
payment of the minimum fee upon terminmation after receiving 0ld
Republic's lnvolce for the same. In the event payment is not
received by 0ld Republic, Old Republic shall have the right to
satisfy this default by collection of the amount due thru & call

on any letter(s) of credit held by Old Republic on behalf of
Peabody.

DATE:

Louis M. Wasnesky
Vice, Pregident

ar/:v\s/‘?f
PdalWodl/ Holding Company, Inc. Y
%gﬁzﬂ%z WEFSK, .
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AMENDMENT NO. 6 TO

CLATMS SERVICE AGREEMENT

WHEREAS, OLD REPUBLIG INSURANCE COMPANY, Greensburg, Fennsylvania (herein
"014 Republic”) and PEABODY HOLDING GOI'tEANY; IRC., Bt. Louis, Misso\n::i:, for
itself, ita diviaions,- subsidiaries and affiliates (herein "Peabody") have
heretofore entered into a certain Claims Service Agreement dat;ad Feb:.:uary 9,
1988 and certain amendments to said Claims Bervice Agreemant' (which amendments
are hereby deemed to be "Amendment Nos, 1 thru 5") (herein said Claims Bervice
Aérement together with Amendment Nop. 1 thru 5 1p referred to as the
"pgreement') end now mutually desire to amend the’ Agreement in certain respects,

NOW, THEREFORE, for pood and valuable comsideratiom, the receipt ‘and
sufficiency of which are hereby acknowledged, the parties agree to amend the
Agreement as of its effective date ae follows:

1. The provisions of Amendment No. 2 to the Claims Service Agreement

" are hereby ret.zogniéed to be effective from January 1, 1988 thru June 30, 1992.

2, Ap of July 1, 1992 the provisions of Amendment No, 2 to the Claims
Service Agreement are hereby eliminated,

3. A new Exhibit B - Federal Act which sets forth Old Republic's fees
for General Administration and Administrative Legal Costs for Servicing of
Federal Occupational Disease Claims under Part G, Title IV, of the Federal
Coal Mine Health & Safety Act of 1969 as amended and all Federal laws
supplementary thereto is attached.

4, In all pther respects, the Agreement shall remain unchanged and in

full force and effect.

S25-93

Grpges
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IN WITHESS WHEREQF, the parties hereto have crusad this 'Amendment to

be duly executed om the :Qc,-ﬁ‘ day of 4/5?/ — , 1993,

ATTEST:
Retis
R

VICE PREBIDENT

PEABODY ROLDING COMPANY, INC.

2t 0L S Ay

. AssSTRNT Sttt Tavy L7 0

TITLE un.a (Lo e T el (‘M—zoﬁnc&l
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EXHIBIT B - FEDERAL ACT

SCEEDULE OF FEES

1, General Administration and Administrative Legal Costs

A. Assumption of existing self-insured claims currently administered
by Peabody.

1. TFile converaion: fee of $50 per open 2nd closed claim estimated
at 545,000 (900 claims x §50).

B, New and re-opened claims received after July 1, 1992,
1. 5100 per each new and re-opened claim
plus

2. An amual maintenance charge of $100 per anpum, per claim,
vntil the claim is denied znd closed or until the cleim is
placed in an awarded (payment) status. This fme will be

cherged at the onset of the annlversary menth of the reported
date.

II, Bervicing of Claims - Loss Administration Expense

A. Assumption of existing self-insured claims currently administered
by Peabody. o : '

1, The LAE for servicing this class of Federal Decupational
Disease claims will be 77 of incurred losses less pald losses
‘thro July,l, 1992 collected on a paild basis,

B. New and re-opened claims received after July 1, 1992.

1. The LAE for servicing this class of Federal Occupational

Disease claims will be 4% of dncurred losses collected omn _
a paid basis.

III. The General Administration and Administrative Legal Costs described

in I. above are subject to annual review and 0ld Republic shall be
entitled to increase the fees. In no event, however, sahall any such
increase exceed 107% per annum and any adjusted fee structure will
epply proepectively only to claims recelved after that date.

ORINSCO 0037
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AGREEMENT ACKNPWLEDGED BY, DATE:

%;/J;'aj (AT

o 'Aﬁa/ 73

Peabod¥ Holdx/!(g Company, Inc,
Name: 5" f//nf-'cw"
Titley s ¢~/
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AMENDMENT NO. 7 TO

CLAIMS BERVICE AGREEMENT

WHEREAB, OLD REPUB'..LIC INSURANCE COMPANY, Greensbhurg, Pennsylvania
(herein "0ld Republic”) and PEABODY HOLDING COMPANY, INC., St. Louis,
Migsouri, for itself, its divisions, subsidiaries and affiliates (herein
"Peabody") have heretofore entered into a certein Claims Service Agreement
dated Febniary 9, 1988 and certain amendments to said Clsims Bervice
Agreement (which amendments are hereby deemed to be "Amendment Nos., 1 t:hru
6") (herein sald Claims Service Agreement t.ogeth'ez: with Amendment Nos, 1
thru 6 is refetrred to as the "Agreement') and now mutually desire to
amend the Agreement in certain respects.

' NOW, THEREFORE, for good and valuable consideration, the recelpt and
gufficiency of which are hereby acknowledged, the parties agree to amend
the Agreement as of its effective date as followst

1, 'l;he provisions of Amendment No. 5 and Schedule B attached thereto

., are here’by eliminated as. of September 30, 1992 and replaced with the
following provisiouns and revisad Schedule B.

2. The provisions of paragraph 11 notwithstanding, the Agreement ghall
not be terminsble by either party at any time prior to September 30, 1992,
jn the sbeence of a material breach by the other party.

3, A nev revised Exhibit B which sets forth Old Republic's fees for
Gene::al Administration and Administrative Legal Costs for Bervieing of
Trauvmatic Injury and Occupational Disease Claims for the period from

Japuary 1, 1991 to SBeptember 30, 1992 is attached hereto and incorporated

into the Agreement.
S-RXS5-73

;%Zfi-" 75 oo
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4, The parties agree to review in pood faith the Schedule of Fees
sttached to the Agreement as Exhibit B on or before each anniversary of
the Agreement through and inmcluding the Jauuary 1, 1992 ammiversary. 01d
Republic shall be entitled to imcrease the Schedule of Fees for the
followiug coz;t;ract year after such reviev. In no event, however, shall
any such incresse for amy one comtract year, when considered together with
the excess workexrs' compensation premium rates and the insured program
travmatic and occupational disease coverage expense fund charges to be
paid to Old Republie by Peabody for t.he pame year poder all insurance

policies aud endorsements issued by Old Republic to Peabody and in force,

_result in more than a ten percent (10%) increase in the sum of all such

fees and premiuvme to be pald to Old Republic by Peabody under this Agreement
and such insurance policies and endorsements fox the preceeding year.
5. In all other respects, the Agreement ehall remain unchanged aund

in ful) Eorce and effect.

IN WITRESS WHEREOF, the parties hereto have caused this Améndment to

be duly executed ‘on the YO . day of ,47”/95 L s 1993.

0D REPUBLIC INS

ATTEBT:

Borlz

VICE I’R.ESIDENT

PEABODY HOLDING OOMPANY, INC.

A'I"IEE:'I:
Hial D AS L 5%
] ﬂﬁ;‘,sj’;{r S‘Edm"rgﬁy HAME’/&’/(& -'lﬂ'rljfﬁt-” r O 1 L TR

TITLE:

K
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REVISED EXHIBIT B

SCHEDULE OF FEES

-

L General Administration and Adminlstrative Legal Costs

General administration and administrative legal costs will be .
subject to an annual charge of $120,000 for 1991 and subsequent years,
subject to upward adjustment as provided in Paragraph 4 in Amendment
No. 7. The annual charge will be paysble in tvo equel installments
due January 1 and July 1 gnd shall be in addition.to, and separate
from, the other charges and fees scheduled below.

1I. Servicing of Claims - Loss Administration Expeunce
A, Trawatic Injury

" The Loss Administrstion Expense ("LAE") for servieing traumatic
claims occurring during 1991 and subsequent years shall be 8,75% of
Incurred Losses, limited to the first §300,000 of each occurrence.

B. Occupational Disease

The LAE for servicing state occupational disesse claims pccu'rr:l.ng
duriag 1991 and subsequent years ahall be 7% of Incurred Losses.

C.  Payment Terms

1. The LAR for servicing both traumatic injury and state
occupaticnal disease claims #s estimated to be §1,181,250 for
1991, Fifty percent (50%) of the estimated LAE (the 'LAE :
Depoait") shall be paid from Peabody to Old Republic in twelve
equal monthly inptallments beginning January 1 of each year..

2: For each policy year, the LAE Deposit, when added to
the charge for gemeral administration and administrative legal
costs scheduled above, shall be the minimum fee due to Old
Republic,

3. After the LAE as calculated by 0ld Republic based on
Paid Losses exceeds the LAE Depopit, the LAE shall thereafter
be collected by Old Republic from Peabody om the basis of FPaid
Logsses. The base zmount of Paid Loeses shall include losses
paid by Old Republic, or inm the event of termimztion, by Peabody
or its designated representative 1f Peabody elects to relieve
0ld Republic of future handling aftér termination im accordance
with Parsgraph 15. Following the conversion of the caleulation

ORINSCO 0041
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of the LAE to a Paid Losses basis, Peabody shall remit payments
to 01d Republic within ten'(10) days following Peabody's receipt
of D14 Republic's periodic invoices of the actual LAE due 01d
Republic.

4. In the event of termination of this Agreement, the LAE
shall apply to Incurred Losses based only on the claims which
were reported to O1d Republic during the time this Agreement
was in effect.

D. Termination

In the event Peabody gives its written notice of termination
of this Agreement at any time prior to October 1, 1992, Peabody
shall pay 01d Republic a minimum fee upon terminatiom, which
shall be considered to be fully earned as of Japuary 1, 1991, in
secordance with the following schedule: .

Notice of Texmination Givem: ° Minimum Pee:

. Prior to December 31, 1991 : $ 887,500

» After December 31, 1991 and .
Prior to September 30, 1982 $1,229,063

The amount of any fees for general administration and administrative
legel costs, and any LAE, previously received by 014 Republic from
Peabody shall be credited sgainst the minimum fee upon termination
due Old Republic. Pesbody shall have ten (10) days to deliver
peyment of the minimum fee upon termination aftex receiving 0ld
Republic's invoice for the same. In the event payment is not
received by 0ld Republic, Old Republic shall have the right to
satisfy this default by collection of the amount due thru a call

on any letter(s) of credit held by 0ld Republic on behalf of
Peabody.

AGREEMENT ACKNOWLEDGED BY: ' DATE:

< Jan) B P92

Louis M. Wasnesky
Vice President

297/ 9 /fo0 /3

Pe/ﬁ'body ¥olding Company, Ime.
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AMENDMERT NO, 8 TO

CLAIMS BERVICE AGREEMENT

WHEREAS, OLD REPUBLIC INSURANG% COMPANY, Creensburg, Pennsylvanla
(berein "01d Republic') and PEABODY EOLDING COMPANY, INC., S8t. Louis,
Missouri, for Stself, its divisious, aubaidiaz;ies and affiliates (herein
"Peabody") have heretofore entered into a certain Claims Bervice Agreement
dated February 9, 1988 arnd certain amendments tp sald Claims Service Agreement
(which amendments are hereby dgemed to be "Amendment Nos. 1 thru 7") (herein
said Claims ser'vice' Agreement. .to,gether with Amendment Nos., 1 thru 7 is
referred to as the "Agreement") and now mutuvally desire to amend the Agreement
in certain respects. l |

WOW, THEREFORB, for good and valuable consideratiom, the receipt and
sufficiency of which are hereby acknowledged, the parties agree to amend the
Apreement an of its effective date as follows:

1. The provisions of paragraph 1l notwithstanding, the Agreement shall
not be termineble by either party at any time prior to October 1, 1595, in
the absence of a material breach by the other party.

2. A pew Exhibit B vghicit sets forth Old Republic’s fees for Geumersl
Administration and Administrative I;egal Costs for Servicing of Traumatic
Injury and Occupational Disease Claims for tﬁe period from Octobc_ar 1, 1992
to October 1, 1895 ip attached hereto and incorporated into the Agreement.

3. The parties mgree to review in good faith the Schedule of Fees
attached to the Agreement as Exhibit B on or before each anniversary of the
Agreement through and including the Octobexr 1, 1994 auniversary. .01d Republic

shall be entitled to increase the Schedule of Fees for the following contract
6 AN ‘23 -

{
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year after such review. In no event; however, shall any such increase for
sny one contract year, when considered together with the excess workers'
compensation premivm rates and the insured program traumatic and occupational
disease coverage expense fund charges to be paid to Old Republic by Peabody
for the same year under all insurance policies and endorsements issued .by
0ld Republic to Pesbody and in force, result in more then a ten percent (1o%)
increase in the sum of all such fees and premiumé to be paid to Old Republic
by Peabody under this Agreement and such insurance policles and endorsements
for the preceeding year. .

4. In all other respects, the Agreement shall remaln vnchangad and in
Full force and effect.

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to

be duly exec;:ted on the g & day of ﬁ-pm 4 s L1993,
4

OLD REPUBLIC URANCE COMPANY

Armzrs'r,_szg _

¢

VICE PRESIDENT

PEABODY HOLDING COMPANY, INC,

= A

s isioar Sacadief M ST

14
g
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EXHIBIT B

BCHEDULE OF FEES

General Administration and Administrative Legal Costs

General administration and administrative legal costs will he
subject to an annual charge of $270,000 for 1992 and subsequent years,
subject to upward adjustment as provided in Paragraph 3 in Amendment
No. 8.

Servicing .of Claims ~ Loss Administration Expense

A. Trxaumatic Injury

The Loes Administration Expense ("LAE") for servicing traumatic
rlaims occurring during the October 1, 1982 to Qctober 1, 1993 year
and subsequent years shall be 8.75% of Incurred Losses, limited to
the f£irst $300,000 of each occurrence,

B. Deccupational Disease

The LAR for servicing state occupational disense claims
occuyring during the October 1, 1992 to October 1, 1993 year and
subsequent years shall be 7% of Incurred losses.

C. Payment Terms

1, The LAE for servicing both traumatic injury and
occupational disease claims is estimated to be 81,557,500
for the October 1, 1992 to Octobher 1, 1993 year, Forty
percent (40%) of the estimated LAE (the "LAE Depnsit") shall
be paid from Peabody to 0ld Republic v twelve equal monthly
installments beginning January 1 of each year.

2. Por each policy year, the LAE Deposit, when added
to the charge for general administration and administrative
legal costs schedulad abova, shall be the minimum fep due
to 0ld Republice.

3, After the LAE as calculated by Old Republic based
on Paid Losses exceeds the LAE Deposit, the LAE ghall
thereafter be collected by 01d Repuhlic £rom Peabody on
the basis of Paid Lospes. The base smount of Paid Losses
sball include loeses paid by 01d Republic, or in the event
of termination, by Peabody or its designated representative
if Peabody elects to relieve 0ld Republic of future handling
after termination in accordance with Paragraph 15. Followlng

ORINSCO 0045




',?ase 12388%,. co‘bir’g&e Jrc PSSk dgle %31103 Jl é%“ii'/&?/??’ 18 e 43 3B 47Exhibit 1

shoon
[

the conversion of the .calculation of the LAX to & Paid Losses
basis, Peabody shall remit payxnents to 0ld Republic within
ten (10) days following Peabody's receipt of 018 Republic's
periodic iuvoices of the actual LAE due Old Republic.

4. In the event of termination of this Agreement, the
LAE shall apply to Incurred Losses based only on the claims
which were reported to 0ld Republic during the time this
Agreement was in effect.

D. Termination

In the event Peabody gives its written notice of termination
of this Agreement at any time prior to October 1, 1995, Peabody
shall pay 0ld Republic a minimum fee upon termination, which shall
be comsidered to be fully earned as of October 1, 1992, in
accordance with the following schedule:

No‘tice of Termination Given: Minimum Teet
Prior to October 1, 1983 §1,052,000

. After October 1, 1993 and
Prior to October 1, 1954 81,980,000

.  After October 1, 1994 and .
- Prior to October 1, 1995 $2,266,650

The amount of any fees for general administration and administrative
legal coste, and any LAE, previously received by 01d Republic from
Peabody shall be credited agsinat the minimum fee upon termination
due 0ld Republic. Peabody shall have ten (10) days to deliver
payment of the minimum fee upom termination after receiving 01d
Republic's involce for the same., Im the event payment .is not
received by 01d Republic, Old Republic shall have the right to
satisfy this default by collection of the amount due thru a call

on any letter(s) of credit held by Old Republic on behalf of

Peabody.
DATE
T
ﬁ
Lad ,-J m

P
Louis M. Wasnesky
Vice President

/ S Zé//z., o R DT

Peg¥ody Belding Company, Inc.
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PEABODY HOLDING COMPANY, INC,

. 701 Merke! Bires}, Bulle 700

81, Louis, Mirsouyl 63101-18826
{814) 842-3400

- July 1, 1992

Mr.. Robert H. Kennedy.
. 01ld Republic Insurance Company

414 West Pittsburgh
Greensburg, PA 15601 °

RE: FEDERAT, BLA_'QK TUNG CLATMS ADMINIBTRATION
Dear Bob: '

L wamt to - copfirm Peabody's acoeptance of 014

Republic's proposal to administer . Peabody Ceal
Company's and Bastern Associated Coal Corporation's
self~insured federal black lung-claims. :

" As a first step in this eﬁde‘avor, we will institute

trapsfer of the exlsting claim files as follows:

1. ' Awarded Claims' in Pay Status

v beets ey

Peabody will make the July indemnity 'payment'

to the clalmants apd then send the completed
file'to 0ld Republic vig overnight mail, old
Republlic will then notify the Department of
Tabor and the olaimant regarding future

benefit payments and other administrative
matters. . B

2. Open and Cloeed Claims

Peabody will prepare for shipment to 01d.

Republic by truck ell existing claims. 1In
addition, we will prepare a listing of the
claims by individual container. Peabody will
‘forward subsequent ocorrespondence recelved

regarding these claims to 0ld Republic via .-

express mall. Old Republic will notify the

attorneys regarding their adminiptration of
these clains. , L

“ w—m ey oy 1

" 3, Actuaria) Inform a't,iog,‘ : :
Peabody will provide m summary of its Dblack&Tusd vibd fue

lung data base to Actuarial Risk Bervices.

Bob, as I indicated, once the files are prepared
for shipment, we will ship them via truck to 0ld
Republic. They will be sent in ocare of, -John
Wright, Vice President ~ Claims, 0Old Republic
Insurance Company, 770 East Pittsburgh Street
(rear), Greensburg, Pennsylvania 15601.

Pt W ksaterioy
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Mr. Robert Kennedy
July 1, 1992
Page 2

T will be out of tha office until July 13. 1If you
have any guestions in the meantime regarding the
preparatlion of ‘the files for transfer, please call
Sandra Sanders at Peabody in St. Louis.

T look Forward to working out the remaining details
of transfer with you .after my return.

Very t yours,

E, J4 Benn
. Direéctor — Risk Management

BJIS:tem

ca: Sandra Sanders

by e e

Vw18 W iEY St m b ard E O F S B D G Waee Wl 0ee e E ¢ BV (7 A0 - e ee m t b miteem 3 Y EEmM) BIAMMSE s M4 MEINS ) o) deme
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0ld Republic Companies

P,O, BOX 789 GREENSBURG, PENNSYLVANIA 15601

Phoney (412) B34-5000
onet { ; May 13, 1892

M. B. J. Senn, Manaper-Risk Management ,
Peabody Holding Company, Inc.

301 North Memorial Drive : '
P.0. Box 373

Bt. Louis, MD 63166

Ret Yedersl Black Lung Glaime Administration |

Dear Jay:

Per your request, we have reviewed 01d Republic's possible taking over ofithe: h

handling of Peabody's self-insured Federal 0.D. claims, We are able to be this
and our quote 18 zs follows: - :

As‘smnpti.on of Existing Self-Ipsured 0laims Currently Administered by Peabody:s

A, Tile convexsion fee of §50 per opem and ‘cloped claim estimated at. -
845,000 (500 x §50) assuming files are in reasonable condition and

13 delivered to Greensburg, In the event gdditional conversion time
?\u required becaupe of file condition, we would like an opportumity to
g & discuss fee adjustment. .
b

3 8% B. Ipeorporate these claims into the existing Peabody Service Agreement
at the existing L,0.F. structure which is 1.07 of loss plus lepal
collected on a paid hasis.

New & Re-opened Claims Received After July 1, 1992: e bofs - 36t TORTAN Ty fEreOTwnel
FPraia i onttéidasn 900 CLaumg,

A. 3100 per each new and re-opened claim.
. .

B ARREE L Rl R tERan e e RETEE o L $100-pex-anpuny—perotalmyunt il o o e
claim is denied and closed or until claim ie placed in an awarded
(payment) status. This fee will be charged at the omset of the
anniversary month of the reported date. '

pt

. g ey ¥

0. Awarded (payment) status claims will be billed at an L.G.F. Of
1.04 of loss plus legal collected on & paid basis.

NOTE: Apnually, we would review the new claim charge and annval '
maiptensnea charge, However, we will agree to limit the incyease to

10% per annum and any revised fee structure will apply prospectively
only to claimp received after that date.

et Thernge
LA ucerss
Lipeewg
>

Sy ) s nry? ,
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OIA Republic Insurance Company

Lictter Ta Mr. B, J. Benn

‘Bhost No, 2

Data Hay 13, 1992

.

Payment of Benefits:

—uurrmrw—?mvm?ﬂﬂﬂseeﬂ&gebed—mkly—amemwﬁow ar

their various insured ans self-insured progreme, This budgeted amount
should be adjusted to reflect the increased activity genmerated by the
administration of these additiopel 0.D., claims. .

Miscellaneous:

ORINSCO will adminfster these claims in accordance with our existing
procedures which have previously been approved by Pesbody.

The basic claims administration requirements lhiave contemplated aupplyiug' _
routine elaims statistical information on -magnetic tape, Any special
sctuarial projects or ptudies should be billed separately,

Ve contempiate that all files will be coded into the AR.B, system by,
12-15-92, . ’ C

To the extent available, we would requeat that Peabody provide
statiptical data to us on the existing 900 claims via 'a magnetlc tape.
This would greatly reduce the time neaded to code these elaims into our
database.

Bhould thie guote be asccepted you will need to contapt gither John Wright or
myself as poon as pessible so that e can arrange the logiatics. This quote
will remain valued until July 1, 1992 apd may be revoked or modifled anytime
prior to acceptance. Acceptance shall take effect upon recelpt of the written
notice of acceptance of this quote from Peabody Holding Oompany by Old Republic.

Yours truly, :

Robert H. Kennedy, ARM
Account Bxecutive

= ot oy 008 e L L T T T L T L R o = v e - e
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July 15, .1987 . .

*:'; .. l‘%t

ag}_ 1, 1987 01.d Rapub‘l:l,n assumad r.he claims hanﬂling ce e

2y g\ﬁez:anced operation’s federal 0.0, ‘elaims ;% This was 70 NS
¢! ‘ygrbal raquept’ of 0ld Republic to do..so i our meeting V. 4.
'*"25 1587 At that time Old Republic agreed to assume. . N
25 Tij of mo moze’ than ‘dontained in the :987.claims, servicing.,
graviously been .accepted by ?aabody Holding Gmnpany. o B

4 5;‘:'2-. S e T et e T LR R T Pilgg 28 e s
éat pid: Repu‘blic rev!.ewed thi.s opcrnt.i.ona files a.ud pubse~ . . .. .
ﬁollov:l.ng caaesl R g LT R PR

..;
e

by £;~ b " ,.-.:‘.‘“‘:; C T . g '
dxkew of these cases mnd' our vork anolvad in eawi.c;!.ng ‘tiane ala:l.ma, .
.'Eﬁim that our charge will be 5% of incurred claims Lneluding legel . S
Thiy chavge’ includes wnallocatpd gxpense -gharges only; all allocated ' .
ghgwgéa along with medical- snd indemmity bemefitp must be funded by .7 -
.ﬂb}ﬁifng Company. ' ALL other obligations of 0ld Bepublic and Peabody are ‘
8¢, gohtained’ in the. 1987 pelf~-insursd service agreement. For.the purposes

g‘glatd.ng 0Ld Bepublic's charga .of 5% of incurred claims, payments made -

R pridz A0 4/1/87 will be deducted from the ulbimatia: {incurred value of the claims.
A statement 0"=‘-""‘=harzes due A8 of Juns 1987 innluding an AOvERGE’ loss fuad in ,
avbagbed. i . B A .

..l":;:’ , . : * :.;:l. ' "o, : . . " » ) . . ! .o , )
Fe : _ - e o s e Lo 20
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Old Republic.Companies
= P, O, BOX 789
M%‘- He Re B°h9°fle‘~' 'GREENSBURG, PA 16601 T

July 15, 1987

'l
.
1
. ' .
If you have any questions or comments please let me know.
) ' .
.
. ’ - . \
. " * . .
0 ', 3
. )
Ly Lin S : S
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Old Republic Insurance Company,
Plaintiff,
2 Civil Action No. 2:11-cv-01556-JFC
Patriot Coal Corporation, Electronically Filed
Defendant,
Patriot Coal Corporation,

Counter-plaintiff,
V.

Old Republic Insurance Company,
Counter-defendant.

Nt N N N N N N N et N e S N

DEFENDANT’S ANSWER, DEFENSES, AND COUNTERCLAIM

Defendant Patriot Coal Corporation (“Patriot™), by and through counsel, hereby files the
following Answer, Defenses and Counterclaim to the Complaint filed by Old Republic Insurance

Company (“ORINSCO”):

ANSWER

1. Defendant admits the allegations contained in paragraph 1 of the Complaint.
2. Defendant admits the allegations contained in paragraph 2 of the Complaint.

3. Defendant admits Peabody Holding Company, Inc. was a corporation formed under the
laws of the State of New York. Patriot denies that it is the successor in interest to Peabody

Holding Company, Inc.
4, Defendant admits the allegations contained in paragraph 4 of the Complaint.

5. Defendant admits the allegations contained in paragraph 5 of the Complaint.

1
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6. Defendant incorporates herein as if set forth in full paragraphs 1-5 of this Answer,

7. Defendant lacks knowledge or information sufficient to form a belief as to whether

ORINSCO and Peabody entered into an agreement on or about January 1, 1987.

8. Defendant admits that Traumatic Liability and Occupational Disease Liability claims,
including claims under the Federal Black Lung self-insured program and various State workers’
compensation programs, can result in awards to successful claimants that are paid over the
course of the claimant’s lifetime on a monthly basis. Defendant lacks knowledge or information
sufficient to form a belief as to the truth of the remaining allegations contained in paragraph 8 of

the Complaint,

9. Defendant admits that ORINSCO and Peabody signed a CSA that is dated February 9,
1988 and that the CSA was subsequently modified by ORINSCO and Peabody pursuant to eight
written amendments and admits that Exhibit A is a true and correct copy of the CSA together
with Amendment Nos. 1 through 8. Defendant lacks knowledge or information sufficient to
form a belief as to the truth of whether the CSA was signed on February 9, 1988, whether the
CSA was modified by ORINSCO and Peabody pursuant to correspondence, or whether the CSA

memorialized any prior agreement between ORINSCO and Peabody.

10.  Defendant admits that ORINSCO handled claims for a portion of Peabody’s Federal
Black Lung self-insured program pursuant to the CSA. Defendant lacks knowledge or
information sufficient to form a belief as to the truth of the remaining allegations contained in

paragraph 10 of the Complaint.
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11.  Defendant admits that ORINSCO provided investigation and claim adjustment services
for Peabody pursuant to the CSA. Defendant lacks knowledge or information sufficient to form

a belief as to the truth of the remaining allegations contained in paragraph 11 of the Complaint.

12. Defendant admits that paragraph 12 purports to summarize portions of the CSA relating

to the calculation of ORINSCO’s fees.
13.  Defendant admits the allegations in paragraph 13 of the Complaint.
14,  Defendant admits the allegations contained in paragraph 14 of the Complaint.

15.  Defendant admits that upon returning the administration of Peabody Coal Company’s
self-insured Federal Black Lung claim to ORINSCO, Peabody assigned to ORINSCO all
existing self-insured Federal Black Lung claims being administered by Peabody prior to July 1,
1992. Defendant denies that Peabody assigned to ORINSCO all new and re-opened self-insured
claims received after July 1, 1992. Defendant admits that ORINSCO administered self-insured
Federal Black Lung claims pursuant to the portions of the fee schedule set forth in ORINSCO’s

May 13, 1992 quote that were incorporated into the CSA.

16,  Defendant admits that ORINSCO and Peabody executed a sixth amendment to the CSA
on or about April 20, 1993, Defendant lacks knowledge or information sufficient to form a

belief as to the truth of the remaining allegations contained in paragraph 16 of the Complaint.

17.  Defendant admits that paragraph 17 accurately quotes an excerpt from Amendment No. 6

to the CSA.

18.  Defendant admits the allegations contained in paragraph 18 of the Complaint.
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19.  Defendant denies the allegations in paragraph 19 of the Complaint. Answering further,
Peabody Energy Corporation contributed portions of its eastern United States mining operations

to Patriot, which was subsequently spun off from Peabody Energy Corporation.

20. Defendant denies that it accepted and assumed, without modification, all ongoing
obligations and responsibilities of Peabody relating to Peabody’s Agreements with ORINSCO
for ORINSCO’s administration and handling of Peabody’s self-insured claim progr'am. Patriot
admits that it accepted and assumed certain obligations and responsibilities of Peabody pursuant
to the CSA relating to the administration and handling of certain self-insured claims. Patriot

denies the remaining allegations in paragraph 20 of the Complaint.

21.  Defendant lacks knowledge or information sufficient to form a belief as to the truth of the
allegations contained in paragraph 21 of the Complaint, as it is unaware of all of the obligations
and responsibilities previously undertaken by Peabody relating to Peabody’s Agreements with
ORINSCO for ORINSCO’s administration and handling of Peabody’s self-insured claim
programs, Answering further, Patriot has complied fully with all of its obligations pursuant to

the CSA.

22.  Defendant denies that it is the successor in interest of Peabody. Defendant admits that
Patriot assumed responsibility for portions of certain of Peabody’s contracts with ORINSCO
relating to the administration and handling of certain of Peabody and Patriot’s Traumatic
Liability and Occupational Disease Liability claims, including certain claims under their Federal
Black Lung self-insured program and various State Worker’s Compensation programs.

Defendant denies the remaining allegations in paragraph 22 of the Complaint.

23,  Defendant admits the allegations in paragraph 23 of the Complaint.

4
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24.  Defendant admits that this action purports to seek payment for obligations incurred by
Patriot with respect to various claims assigned to ORINSCO prior to September 1, 2011,
exclusive of obligations under CSAII, but denies that ORINSCO is entitled to any of the relief

sought in the Complaint.
25.  Defendant incorporates herein as if set forth in full paragraphs 1-24 of this Answer.

26.  Defendant admits that Amendment No. 6 to the CSA purports to set forth the schedule of
fees to be paid to ORINSCO for its adm.inistration and handling of existing self-insured claims
that had been previously administered by Peabody as well as new and re-opened claims received
after July 1, 1992, but lacks knowledge or information sufficient to form a belief as to whether
Amendment No. 6 to the CSA governed the relationship between Peabody and ORINSCO with

regard to the administration and handling of those claims.

27,  Defendant admits that paragraph 27 of the Complaint accurately quotes an excerpt from
Amendment No. 6 to the CSA, with the exception of the bold type, which is not contained in

Amendment No, 6 to the CSA,

28.  Defendant admits that paragraph 28 of the Complaint purports to summarize a portion of

Amendment No. 6 to the CSA.

29.  Defendant admits that paragraph 29 of the Complaint purports to summarize a portion of

Amendment No. 6 to the CSA.

30.  Defendant admits that paragraph 30 accurately quotes an excerpt from the CSA.
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31.  Defendant lacks knowledge or information sufficient to form a belief as to whether
ORINSCO ever sent a monthly invoice to Peabody inclusive of billing for 7% of paid losses, i.e.,
indemnity paid and/or expenses paid on all self-insured Federal Black Lung claims, whether
awarded or not, which were reassumed by ORINSCO from Peabody as of July 1, 1992, or
whether Peabody ever paid such invoices in full. Defendant admits that ORINSCO sent monthly
invoices to Patriot inclusive of billing for 7% of paid losses, i.e., indemnity paid and/or expenses
paid on certain self-insured Federal Black Lung claims, whether awarded or not, which
purportedly were reassumed by ORINSCO from Peabody as of July 1, 1992, and that Patriot

promptly paid such invoices in full.

32. Defendant lacks knowledge or information sufficient to form a belief as to whether
ORINSCO ever sent to Peabody a monthly invoice inclusive of billing for 4% of paid losses, i.e.,
indemnity paid and expenses paid only on claims for which indemnity was paid, for all new
Peabody self-insured Federal Black Lung claims assigned to ORINSCO between July 1, 1992
and October 1, 1995, or whether Peabody ever paid such invoices in full. Defendant admits that
ORINSCO sent monthly invoices to Patriot inclusive of billing for 4% of paid losses, i.e.,
indemnity paid and expenses paid only on claims for which indemnity was paid, for certain new
Peabody self-insured Federal Black Lung claims purportedly assigned to ORINSCO between

July 1, 1992 and October 1, 1995, and that Patriot promptly paid such invoices in full.

33.  Defendant denies that on or about September 1, 2011, it stopped paying fees owed to
ORINSCO for the prior handling of Peabody’s self-insured Federal Black Lung claims either
reassumed by ORINSCO on July 1, 1992 or assigned to ORINSCO between July 1, 1992 and

October 1, 1995.
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34.  Defendant admits that paragraph 34 of the Complaint purports to summarize a portion of

Amendment No. 6 to the CSA.
35.  Defendant denies the allegations in paragraph 35 of the Complaint.

36.  Defendant admits that paragraph 36 of the Complaint accurately quotes an excerpt from

the CSA, with the exception of the bold type, which is not contained in paragraph 15 of the CSA.
37.  Defendant denies the allegations in paragraph 37 of the Complaint,
38.  Defendant denies the allegations in paragraph 38 of the Complaint,
39.  Defendant denies the allegations in paragraph 39 of the Complaint,
40.  Defendant denies the allegations in paragraph 40 of the Complaint.
41,  Defendant denies the allegations in paragraph 41 of the Complaint.

42.  Defendant admits that it has not made payments to ORINSCO for the amounts alleged in
paragraphs 37 through 41 of the Complaint, but denies that it has any past, present or future
obligation to make such payments. Defendant lacks knowledge or information sufficient to form

a belief as to the remaining allegations in paragraph 42 of the Complaint.
43.  Defendant denies the allegations in paragraph 43 of the Complaint.
44,  Defendant incorporates herein as if set forth in full paragraphs 1-43 of this Answer.

45,  Defendant denies that Peabody had a separate, pre-CSA self-insured program relating to
Eastern Associated Coal Company mines, but admits that Peabody had a separate pre-CSA self-

insured program relating to Eastern Associated Coal Corp. mines.
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46.  Defendant admits the allegations contained in paragraph 46 of the Complaint.

47.  Defendant lacks knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 47 of the Complaint.

48.  Defendant admits that ORINSCO sent a letter to Marsh & McLennan dated July 15,
1987, but lacks knowledge or information sufficient to form a belief as to the truth of the

remaining allegations contained in paragraph 48 of the Complaint.

49,  Defendant admits that paragraph 49 of the Complaint accurately quotes an excerpt from

the CSA, with the exception of the bold type, which is not contained in Exhibit B to the CSA.

50.  Defendant lacks knowledge or information sufficient to form a belief as to the truth of the

allegations contained in paragraph 50 of the Complaint,
51.  Defendant admits the allegations contained in paragraph 51 of the Complaint.

52,  Defendant lacks knowledge or information sufficient to form a belief as to whether
ORINSCO administered and handled the Eastern program claims pursuant to the terms of the

CSA.

53.  Defendant lacks knowledge or information sufficient to form a belief as to whether
ORINSCO sent to Peabody a monthly invoice inclusive of billing for 5% of paid losses, i.e.
indemnity paid and/or expenses paid on all self-insured Federal Black Lung claims, whether
awarded or not, relating to the Eastern program that were reported to ORINSCO prior to the July
1, 1992 pricing unification noted herein at {51, pursuant to the terms of the CSA. Defendant

admits that ORINSCO sent to Patriot a monthly invoice inclusive of billing for 5% of paid
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losses, i.e. indemnity paid and/or expenses paid on all self-insured Federal Black Lung claims,
whether awarded or not, relating to the Eastern program that purportedly were reported to
ORINSCO prior to July 1, 1992. Defendant lacks knowledge or information sufficient to form a

belief as to the truth of the remaining allegations contained in paragraph 53 of the Complaint,

54.  Defendant lacks knowledge or information sufficient to form a belief as to whether
Peabody paid invoices received from ORINSCO. Defendant admits that Patriot promptly paid
invoices received from ORINSCO relating to self-insured Federal Black Lung claims relating to

the Eastern program that purportedly were reported to ORINSCO prior to July 1, 1992.
55.  Defendant denies the allegations in paragraph 55 of the Complaint,

56.  Defendant admits that it has not made payments to ORINSCO for the amounts alleged in
paragraph 55 of the Complaint, but denies that it has any past, present or future obligation to
make such payment. Defendant lacks knowledge or information sufficient to form a belief as to

the remaining allegations in paragraph 56 of the Complaint.
57.  Defendant denies the allegations in paragraph 57 of the Complaint,
58.  Defendant incorporates herein as if set forth in full paragraphs 1-57 of this Answer.

59.  Defendant admits that on January 1, 2003, Peabody became retroactively self-insured for
certain Federal Black Lung exposures which had been previously and directly insured by
ORINSCO under numerous Workers’ Compensation and Excess Workers’ Compensation
insurance policies and agreements with Peabody. Defendant lacks knowledge or information

sufficient to form a belief as to the remaining allegations in paragraph 59 of the Complaint.
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60.  Defendant lacks knowledge or information sufficient to form a belief as to the allegations

in paragraph 60 of the Complaint.

61.  Defendant lacks knowledge or information sufficient to form a belief as to the allegations

in paragraph 61 of the Complaint.

62.  Defendant lacks knowledge or information sufficient to form a belief as to the allegations

in paragraph 62 of the Complaint.

63.  Defendant lacks knowledge or information sufficient to form a belief as to the allegations

in paragraph 63 of the Complaint.

64. Defendant lacks knowledge or information sufficient to form a belief as to whether, upon
Peabody’s obtaining retroactive self-insured status on January 1, 2003, ORINSCO and Peabody
contracted, as demonstrated by the course of performance, to abide by the terms of the previous
policies and agreements to administer said body of claims at the same 5% of paid losses that
Peabody had been paying ORINSCO to administer the claims when such claims were insured by
ORINSCO. Defendant denies that ORINSCO and Patriot contracted, as demonstrated by the
course of performance, to abide by the terms of the previous policies and agreements to
administer said body of claims at the same 5% of paid losses that Peabody had been paying
ORINSCO to administer the claims when such claims were insured by ORINSCO. Defendant
lacks knowledge or information sufficient to form a belief as to the remaining allegations of

paragraph 64 of the Complaint.

65. Defendant lacks knowledge or information sufficient to form a belief as to whether, as

demonstrated by the course of performance by ORINSCO and Peabody, ORINSCO otherwise

10
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administered and handled the retroactively self-insured program claims consistent with the terms
of the CSA. Defendant denies that, as demonstrated by the course of performance by ORINSCO
and Patriot, ORINSCO otherwise administered and handled the retroactively self-insured

program claims consistent with the terms of the CSA.

66.  Defendant lacks knowledge or information sufficient to form a belief as to whether, since
January 1, 2003, pursuant to the contract between Peabody and ORINSCO, and as demonstrated
by the course of performance by ORINSCO and Peabody, ORINSCO sent to Peabody a monthly
invoice billing for 5% of paid losses relating to the retroactive self-insured claims, Defendant
admits that ORINSCO sent to Patriot a monthly invoice billing for 5% of paid losses relating to
certain retroactive self-insured claims, but denies that such invoices were sent pursuant to a

contract between Patriot and ORINSCO.

67.  Defendant lacks knowledge or information sufficient to form a belief as to whether, since
January 1, 2003, Peabody promptly paid the monthly invoices submitted by ORINSCO relating
to paid losses for the retroactive self-insured claims consistent with the terms of the CSA.
Defendant admits that Patriot promptly paid the monthly invoices submitted by ORINSCO
relating to paid losses for certain retroactive self-insured claims, but denies that the payment of

such invoices was pursuant to a contract between Patriot and ORINSCO.

68.  Defendant denies the allegations in paragraph 68 of the Complaint.
69.  Defendant admits the allegations in paragraph 69 of the Complaint.
70.  Defendant denies the allegations in paragraph 70 of the Complaint.

71.  Defendant denies the allegations in paragraph 71 of the Complaint.

11
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72.  Defendant denies the allegations in paragraph 72 of the Complaint.
73.  Defendant denies the allegations in paragraph 73 of the Complaint.

74.  Defendant admits that it has not made payments to ORINSCO for the amounts alleged in
paragraphs 68, 71 and 73 of the Complaint, but denies that it has any past, present or future
obligation to make such payments. Defendant lacks knowledge or information sufficient to form

a belief as to the remaining allegations in paragraph 74 of the Complaint.

75.  Defendant denies the allegations in paragraph 75 of the Complaint.

AFFIRMATIVE DEFENSES
1. The Complaint fails to state a claim upon which relief can be granted.
2. Old Republic’s claims, or parts thereof, are barred by the doctrines of waiver and
estoppel.
3. Old Republic’s claims, or parts thereof, are barred by the doctrine of accord and
satisfaction.
COUNTERCLAIM

For its Counterclaim against Plaintiff Old Republic Insurance Company (“ORINSCO”),

Defendant Patriot Coal Corporation (“Patriot”) states as follows:

PARTIES

1. Patriot is a Delaware corporation with its principal place of business in St. Louis,

Missouri.

12
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2, ORINSCO is a Pennsylvania corporation with its principal place of business in

Greensburg, Pennsylvania.

JURISDICTION AND VENUE

3. Jurisdiction is conferred pursuant to 28 U.S.C. §1332 as the parties have diverse

citizenship and the amount in controversy exceeds $75,000.00 exclusive of interest and costs,

4, Venue is properly located in the Western District of Pennsylvania, as a substantial

part of the events giving rise to this claim took place in this District, 28 U.S.C. § 1391.

THE CLAIMS SERVICE AGREEMENT

5. On or about February 9, 1988, ORINSCO entered into a written Claims Service
Agreement (the “CSA”) with Peabody Holding Company, Inc. (“Peabody”). Pursuant to the
CSA, ORINSCO undertook the claims handling responsibility for Peabody’s divisions,
subsidiaries and affiliates with respect to certain of their Traumatic Liability and Occupational
Disease Liability claims, including claims under their Federal Black Lung self-insured program
and various State workers’ compensation programs assigned to it by Peabody between January 1,

1987 and October 1, 1995 (collectively, the “Claims™).

6. Through October 1, 1995, ORINSCO and Peabody executed eight written
amendments to the CSA. A true and correct copy of the CSA, together with Amendment Nos. 1

through 8, is attached as Exhibit A to ORINSCO’s Complaint,

7. Among ORINSCO’s obligations under the CSA were to pay, on behalf of
Peabody, compensation and medical benefits to successful claimants and “Direct Loss

Administration Expenses,” which include “attorneys fees and expenses [and] costs for outside

13
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services directly related to the investigation, negotiation, settlement or defense of any claim . . .

»(CSAatp. 1).

8. The CSA obligated Peabody to pay “Loss Administration Expenses” to
ORINSCO, which the CSA defines to mean “the cost of processing claims incurred by Old
Republic which are not Direct Loss Adjustment Expenses . . . .” (CSA at p. 2). The CSA
specifies that “Peabody shall pay Old Republic only the rates established in Exhibit B for Loss

Administration Expenses regardless of whatever such actual expenses may be.” (CSA at p. 2).

9. Paragraph 8 of the CSA specifies that Peabody and ORINSCO “shall establish
one or more loss funds in an amount mutually agreed to by Peabody and Old Republic” and that
ORINSCO *“shall use the loss funds to pay Paid Losses and Loss Administration Expenses.”
(CSA at §8). The CSA defines “Paid Losses” to include indemnity and medical benefits and

“Direct Loss Administration Expenses that have been paid by Old Republic.” (CSA at p. 2).

10.  Paragraph 8 of the CSA also specifies that “[i]f, in Peabody’s opinion, the loss
fund becomes overfunded, Peabody shall be entitled to reimbursement from the loss fund to the

extent of such overfunding .. ..” (CSA at 98).

11.  Following a spin-off from Peabody Energy Corporation in 2007, Patriot assumed
certain obligations under the CSA from Peabody. ORINSCO continued to administer certain
Claims for Patriot pursuant to the CSA and other agreements and policies until September 1,
2011, at which time Patriot transferred responsibility for administering all self-insured Federal

Black Lung Claims from ORINSCO to another entity.

14
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THE LOSS FUND
12, In 1992, Peabody and ORINSCO established a loss fund in connection with the

Claims administered by ORINSCO pursuant to the CSA. Subsequent to the expiration of the
CSA, Peabody and ORINSCO entered into subsequent agreements and policies that governed the
administration of additional Claims assigned to ORINSCO after October 1, 1995. The loss fund
was used by ORINSCO to pay Paid Losses and Loss Administration Expenses for claims
administered pursuant to the CSA, and claims expenses, indemnity and medical payments to
successful claimants, and compensation to ORINSCO for the administration of Claims assigned
to ORINSCO after October 1, 1995 (collectively, “Paid Losses and Loss Administration

Expenses”).

13, Through September 2011, Peabody, and then Patriot, made weekly payments to
ORINSCO to fund the loss fund in an amount that Peabody, and then Patriot, estimated would
cover Paid Losses and Loss Administration Expenses. Each month, ORINSCO reconciled the
amount of Paid Losses and Loss Administration Expenses incurred each month against the
amount of funds in the loss fund, and refunded any surplus in the loss fund to Peabody, and then

Patriot,

14. On October 19, 2011, ORINSCO sent a memorandum, titled “Patriot Coal
Company September 2011 Variable Charges” (the “Variable Charge Memorandum™), showing
that through the end of September 2011, the loss fund contained $900,000. The Variable Charge
Memorandum showed that ORINSCO was withholding $276,840 from the loss fund to cover
Paid Losses, Loss Administration Expenses, and other charges.with which Patriot agreed, that

had been incurred by ORINSCO through September 2011. Patriot did not dispute that

15
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ORINSCO was entitled to withhold $276,840 for Paid Losses, Loss Administration Expenses,

and for other charges incurred through September 2011,

15.  The Variable Charge Memorandum also stated that ORINSCO “will no longer
require a weekly funding” and that it would “hold a monthly loss fund of $100,000” for certain
traumatic and state occupational disease Claims that Patriot agreed that ORINSCO would
continue to administer for Patriot after the termination. Patriot does not dispute that ORINSCO
is presently entitled to hold a monthly loss fund of $100,000 for the administration of those

Claims.

THE UNAUTHORIZED “TERMINATION FEE”
16.  The Variable Charge Memorandum also stated that “[p]lease note the inclusion of
our fee as a result of Patriot terminating the Federal FBL claims servicing agreement . . .” and

included a charge of $1,499,408 for a “Fed. O.D. Self-Insured Termination Fee.”

17. The CSA does not authorize ORINSCO to collect a “Termination Fee,” nor does
the CSA authorize ORINSCO to use the loss fund for the payment of anything other than Paid
Losses and Loss Administration Expenses. ORINSCO’s unauthorized “Termination Fee” does

not constitute “Paid Losses,” nor does it constitute “Loss Administration Expenses.”

18.  Patriot immediately objected to the “Fed. O.D. Self-Insured Termination Fee” and
sent an adjusted statement to ORINSCO demanding that ORINSCO refund the remaining

$523,160 in the loss fund. ORINSCO has refused to refund the remaining $523,160 to Patriot.

19.  Patriot and ORINSCO have not entered into any other express or implied

contract, agreement or arrangement that entitles ORINSCO to charge a “Termination Fee,” or

16
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that authorizes ORINSCO to withhold funds from the loss fund for any purpose other than the

payment of Paid Losses and Loss Administration Expenses in connection with Claims.

BREACH OF CONTRACT

20.  Patriot repeats and realleges all of the allegations in paragraphs 1-19 of this

Counterclaim as if fully set forth herein.

21.  Patriot has performed all of its obligations under the CSA and has fully

compensated ORINSCO for administering the Claims assigned to it pursuant to the CSA.

22, The CSA expressly provides that ORINSCO only “shall use the loss funds to pay
Paid Losses and Loss Administration Expenses.” (CSA at §8). Without Patriot’s express or
implied consent, ORINSCO is withholding funds from the loss fund to pay an unauthorized
“Termination Fee.” ORINSCO’s unauthorized use of the loss fund to pay an unauthorized

“Termination Fee” constitutes a breach of the CSA.

23.  The CSA expressly provides that if “[i]f, in Peabody’s opinion, the loss fund
becomes overfunded, Peabody shall be entitled to reimbursement from the loss fund to the extent
of such overfunding . . . .” (CSA at {8). As set forth in the Variable Charge Memorandum,
Patriot and ORINSCO have agreed that the proper amount of the loss fund for future payments
of Paid Losses and Loss Administration Expenses is currently $100,000. The loss fund currently
contains a surplus of $523,160, and Patriot has demanded reimbursement for the surplus amounts
in the loss fund, ORINSCO’s refusal to refund surplus funds due and owing to Patriot from the
loss fund following a determination by Patriot that the loss fund is overfunded constitutes a

breach of the CSA.
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24,  As a result of the foregoing, ORINSCO has breached its obligations under the
CSA, thereby causing Patriot to sustain damages in excess of $75,000, exclusive of interest and

costs.

WHEREFORE, Patriot demands judgment against ORINSCO dismissing ORINSCO’s
Complaint, together with a judgment on Patriot’s Counterclaim, and such other and further relief

as this Court deems just and proper.

Respectfully submitted,

By: /s/ Daniel C. Garfinkel
Matthew F. Burger (Pa. 1.D. No. 74513)
Daniel C. Garfinkel (Pa. I.D, No. 92037)
Buchanan Ingersoll & Rooney, PC
One Oxford Centre
301 Grant Street, 20th Floor
Pittsburgh, Pennsylvania 15219-1410
(412) 562-8800

OF COUNSEL:

Jill B, Berkeley

Seth D. Lamden

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 1700
Chicago, Illinois 60602

(312) 269-8000

Motions for admission pro hac vice to be filed
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF PENNSYLVANIA

Old Republic Insurance Company,
Civil Action No. 11-1556
Plaintiff,
V.
Judge Joy Flowers Conti
Patriot Coal Corporation,
Electronically Filed
Defendant.

ANSWER AND AFFIRMATIVE DEFENSES TO
DEFENDANT PATRIOT COAL CORPORATION'S COUNTERCLAIM
=l a1 1Al V1 LOUAL CORTORATION'S COUNTERCLAIM
Plaintiff Old Republic Insurance Company ("ORINSCO"), by and through its counsel,

files the following Answer to Defendant Patriot Coal Corporation's Counterclaim (Document

No. 7) and states:

ANSWER TO COUNTERCLAIM

PARTIES
L. Upon information and belief, admitted.
2. Admitted.

JURISDICTION AND VENUE
3. Admitted.
4, Admitted.
THE CLAIMS SERVICE AGREEMENT

5. Admitted,
6. Admitted,

7. ORINSCO admits that paragraph 7 of Patriot's Counterclaim purports to

paraphrase, summarize or characterize portions of the February 9, 1988 Claims Service
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Agreement ("CSA"), ORINSCO denies that Paragraph 7 of Patriot's Counterclaim accurately
states the definition of "Direct Loss Adjustment Expenses" as that term is defined in the CSA.
Further, to the extent Patriot attempts to paraphrase, summarize or characterize the CSA,
ORINSCO denies that it accurately paraphrases, summarizes or characterizes the CSA and
agreement between ORINSCO and Patriot. The CSA is a written document which speaks for
itself.

8. ORINSCO admits that Paragraph 8 of Patriot's Counterclaim accurately quotes
portions of the definition of "Loss Administration Expense" as that term is defined in the CSA.
Further, ORINSCO admits that paragraph 8 of Patriot's Counterclaim otherwise purports to
paraphrase, summarize or characterize portions of the CSA. To the extent Patriot attempts to
paraphrase, summarize or characterize the CSA, ORINSCO denies that it accurately paraphrases,
summarizes or characterizes the CSA and agreement between ORINSCO and Patriot. The CSA
is a written document which speaks for itself,

9. ORINSCO admits that paragraph 9 of Patriot's Counterclaim accurately quotes
portions of the CSA. Further, ORINSCO admits that paragraph 9 of Patriot's Counterclaim
otherwise purports to paraphrase, summarize or characterize portions of the CSA. To the extent
Patriot attempts to paraphrase, summarize or characterize the CSA, ORINSCO denies that Patriot
accurately paraphrases, summarizes or characterizes the CSA and agreement between ORINSCO
and Patriot. The CSA is a written document which speaks for itself,

10.  ORINSCO admits that Paragraph 10 of Patriot's Counterclaim accurately quotes a
portion of Paragraph 8 of the CSA. To the extent Patriot attempts to paraphrase, summarize or

characterize the CSA, ORINSCO denies that it accurately paraphrases, summarizes or
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characterizes the CSA and agreement between ORINSCO and Patriot. The CSA is a written
document which speaks for itself,

11.  ORINSCO denies that Patriot assumed only certain obligations under the CSA
from Peabody in 2007. To the contrary, upon information and belief, as a result of its spin-off
from Peabody, Patriot accepted and assumed, without modification and during the course of
performance thereafter, all ongoing obligations and responsibilities of Peabody relating to
Peabody's Agreements with ORINSCO for ORINSCO's administration and handling of
Peabody's self-insured claim programs.

THE LOSS FUND

12, Admitted.

13, ORINSCO admits that until September 2011, Peabody and then Patriot have made
weekly payments to ORINSCO to fund the loss fund. ORINSCO denies that the amount of the
loss fund was determined solely by Peabody or Patriot.

14. ORINSCO admits that it sent to Patriot a Memorandum dated October 19, 2011
which summarized the September 2011 Variable Charges owed to ORINSCO by Patriot. It is
denied that ORINSCO was only owed $276,840 for Paid Losses, Loss Administration Expenses
and other charges. To the contrary, at the time the October 19, 2011 Memorandum was sent to
Patriot, ORINSCO was owed an additional $1,499,408.00 in Loss Administration Expenses
pursuant to the CSA as demanded and set forth more fully in ORINSCO's Complaint in this
action. By way of further response, ORINSCO incorporates herein by reference its Complaint
(Document No. 1) filed in this action.

15.  ORINSCO admits that paragraph 15 of Patriot's Counterclaim accurately quotes a

portion of the October 19, 2011 Memorandum. To the extent Patriot attempts to paraphrase,



; 3 Filed 12/09/13 Entered 12/09/13 15:13:38  Exhibit 3
Case 12-5002 - RP%0H18s%. . FLe Dogugnisigh Filed 03/05/12 Page 4 of 8

summarize or characterize the October 19, 2011 Memorandum, ORINSCO denies that it
accurately paraphrases, summarizes or characterizes the October 19, 2011 Memorandum and
agreement between ORINSCO and Patriot. The October 19, 2011 Memorandum is a written
document which speaks for itself. ORINSCO admits that as of October 19, 2011, it was entitled
to hold a monthly loss fund of at least $100,000.00,

THE UNAUTHORIZED "TERMINATION FEE"

16.  ORINSCO denies that paragraph 16 of Patriot's Counterclaim accurately quotes
the October 19, 2011 Memorandum, ORINSCO further denies that it included a purported
unauthorized "Termination Fee" in the October 19, 2011 Memorandum. To the contrary, at the
time the October 19, 2011 Memorandum was sent to Patriot, ORINSCO was owed an additional
$1,499,408.00 in Loss Administration Expenses pursuant to the CSA as demanded and set forth
more fully in ORINSCO's Complaint in this action. The "Fed. O.D. Self-Insured Termination
Fee" as set forth in the October 19, 2011 Memorandum included only Loss Administration
Expenses which ORINSCO was owed under the CSA. By way of further response, ORINSCO
incorporates herein by reference its Complaint (Document No, 1) filed in this action.

17. ORINSCO denies that the "Fed. O.D. Self-Insured Termination Fee" as set forth
in the October 19, 2011 Memorandum does not constitute "Loss Administration Expenses". To
the contrary, at the time the October 19, 2011 Memorandum was sent to Patriot, ORINSCO was
owed an additional $1,499,408.00 in Loss Administration Expenses pursuant to the CSA as
demanded and set forth more fully in ORINSCO's Complaint in this action. The "Fed, O.D,
Self-Insured Termination Fee" as set forth in the October 19, 2011 Memorandum included only

Loss Administration Expenses which ORINSCO was owed under the CSA. By way of further
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response, ORINSCO incorporates herein by reference its Complaint (Document No, 1) filed in
this action.

18. ORINSCO admits that by correspondence dated October 27, 2011, Patriot advised
ORINSCO that it disputed the charge of $1,499,408.00 and advised ORINSCO that Patriot was
due $523,160.00. ORINSCO further admits that it refused to pay Patriot the $523,160.00 as it
was being held by ORINSCO as a setoff against the $1,499,408.00 in Loss Administration
Expenses ORINSCO was owed by Patriot pursuant to the CSA. ORINSCO has demanded and
set forth more fully its claims for the unpaid Loss Administration Expenses in its Complaint in
this action. By way of further response, ORINSCO incorporates herein by reference its
Complaint (Document No. 1) filed in this action.

19.  ORINSCO admits that there is no express or implied contract requiring Patriot to
pay a per se "Termination Fee", however, the CSA explicitly provides ORINSCO the right to
withhold and/or collect the full amount of Loss Administration Expenses incurred with respect to
its handling and administration of claims on behalf of Peabody and then Patriot. The unpaid
Loss Administration Expenses are the precise damages ORINSCO seeks to collect in this action.
The funds withheld by ORINSCO include only Loss Administration Expenses which ORINSCO
was owed under the CSA. ORINSCO is entitled to withhold such funds pursuant to the CSA as
well as by right of setoff. By way of further response, ORINSCO incorporates herein by
reference its Complaint (Document No. 1) filed in this action.

BREACH OF CONTRACT

20.  ORINSCO incorporates herein as if set forth in full Paragraphs 1-19 of this
Answer and Affirmative Defenses to Counterclaim and ORINSCO's Complaint (Document No.

1) filed in this Action.
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21, ORINSCO specifically denies that Patriot has performed all of its obligations
under the CSA or that Patriot has fully compensated ORINSCO for its handling and
administration of claims assigned to it by Peabody and/or Patriot pursuant to the CSA. By way
of further response, ORINSCO incorporates herein by reference its Complaint (Document No. 1)
filed in this action.

22.  ORINSCO admits that paragraph 22 of Patriot's Counterclaim purports to
paraphrase, summarize or characterize portions of the CSA. ORINSCO denies that Patriot
accurately paraphrases, summarizes or characterizes the CSA and agreement between ORINSCO
and Patriot. The CSA is a written document which speaks for itself. Further, ORINSCO denies
that it is withholding funds from the loss fund to pay an unauthorized "Termination Fee" or that
, it has breached the CSA. To the contrary, ORINSCO has only withheld amounts owed to it for

Loss Administration Expenses pursuant to the CSA as demanded and set forth more fully in
ORINSCO's Complaint in this action, By way of further response, ORINSCO incorporates
herein by reference its Complaint (Document No. 1) filed in this action.

23.  ORINSCO admits that paragraph 23 of Patriot's Counterclaim accurately quotes a
portion of Section 8 of the CSA. However, to the extent paragraph 23 of Patriot's Counterclaiﬁx
purports to paraphrase, summarize or characterize the CSA, ORINSCO denies that Patriot
accurately paraphrases, summarizes or characterizes the CSA and agreement between ORINSCO
and Patriot, ORINSCO denies that the loss fund is overfunded. To the contrary, the amounts
withheld by ORINSCO are amounts owed to it for Loss Administration Expenses pursuant to the
CSA as demanded and set forth more fully in ORINSCO's Complaint in this action. By way of
further response, ORINSCO incorporates herein by reference its Complaint (Document No. 1)

filed in this action, ORINSCO denies that it has breached the CSA.
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24.  ORINSCO is advised and avers that the averments contained in Paragraph 24 of
Patriot's Counterclaim are conclusions of law to which no response is required. To the extent a
response is required, ORINSCO denies liability in any sum or manner whatsoever.

WHEREFORE Old Republic Insurance Company demands judgment in its favor and
against Patriot Coal Corporation.

AFFIRMATIVE DEFENSES
FIRST DEFENSE
ORINSCO asserts a right of setoff for any monies owed to it by Patriot.
SECOND DEFENSE

Patriot fails to state a claim upon which relief may be granted.

WHEREFORE Old Republic Insurance Company demands judgment in its favor and
against Patriot Coal Corporation.
Respectfully submitted,

GROGAN GRAFFAM, P.C.

__/s/Holly M. Whalen
DENNIS A. WATSON, ESQUIRE
Pa. L.D. No, 25500

HOLLY M. WHALEN, ESQUIRE
Pa. 1.D. No. 84878

Four Gateway Center, 12" Floor
Pittsburgh, PA 15222

(412) 553-6300

Attorneys for Plaintiff
Old Republic Insurance Company




3 tered 12/09/13 15:13:38 Exhibit 3
Case 12580 2M9%001556-JFE  Doemisay o1 Kilsd 0305/12. Page 8 of 8

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Answer to Counterclaim as
served via this Court's ECF system to all counsel of record, including the following, on the 5th

day of March 2012;

Matthew F. Burger, Esquire
Daniel C. Garfinkel

Buchanan Ingersoll & Rooney, PC
One Oxford Centre

301 Grant Street, 20" Floor
Pittsburgh, PA 15219

Jill B. Berkeley, Esquire

Seth D. Lamden, Esquire

Neal, Gerber & Eisenberg LLP

Two North LaSalle Street, Suite 1700
Chicago, IL 60602-3801

Attorneys for Defendant Patriot Coal Corporation

/sfHolly M. Whalen




Case 12-51502 Doc 5106-4 Filed 12/09/13 Entered 12/09/13 15:13:38 Exhibit 4
Pg 1of 24

Exhibit “4”



» Case 12-51502 Doc 5106 4 Filed 12/09/13 Entered 12/09/13 15: 13 38 Exhibhit 4
** * * ‘ Pg 2 of 24

% OLD REPUBLIC ssmucs cnou

* % %% 133 Osicland Avene, .0, Box 789, Greensburg, PA. 15601

724 ~834-5000

October 14, 2011

- Jill B, Berkely, Bsquire

. Neal, Gerber & Eisenberg LLP
Two North LaSelle-Street
Chioago, Iliinois 60602-3801
jberkeley@ngelaw.com

" Re: ORIC FBL Claims Servicing Fees for
Peabody/Patriot Coal Self-Tngured Programs

Dear Ms, Berkely:

Your July 21, 2011 reply to the July 6, 2011 letter of Mr, Rabert D, Lloyd at Old Republic
(ORIC) on this matter has been referred to my attention, Consistert with your reply, Patriot has
not continued payment to ORIC since control over the above referenced claims files was
tramsferred to US&C effective September 1, 2011, Accordingly, please ﬁnd our demand of
$1,499,408 enclosed and detailed below.

- “While we disagree with your general contention that “[nothing set forth in Bxhiblt B to the
CSAI [has] any appleability to claims made after September 30, 2000,” (p. 3), the reality is that
the bulk of ORICs claim will arise from the early (i.¢. pre-September 30, 2000) years of claims
occurring under the Claim Service Agreements involved here, and the first of them in particular
anyway,

Indeed, ORIC's position is that under any and a11 agreements involved here, we are ultimately

entitled to be paid for handling Peabody/Patriot’s self insured claims by applying the agreed -

upon billing factors for any partioular olaim year or period against the incurred loss value of

those claims occurring in that year or period, Even per the post September 30, 2000 Schedules

that you cite, that is the fundamental right and term ofpayment, “without offset for prior per
pnnum charges” separately paid,

Notwithstanding the same, however, and to Peabody’s bargained. for, cash flow benefit, it has
been the 20+ year practice under the CSA. and CSAII to collect payment only by applying the
agreed upon billing factors for those pre-September 30, 2000 years (and after) against 8 monthly

updated paid loss or modified incurred loss basis, rather than against the actual incurred loss
basis itself.

Consequently, what ORIC simply seeks in the bullc of its cleim is to capture this fee differential
for those early years between what we've been collecting all this time under the CSAs versus

what we are ultimately entitled to from applying the agreed upon billing Iactors to the ultimate
mcurred loss values on those claims instead,
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Indeed, and again, under whatever agreement is involved, it has been the consistent contractual
right to be ultimately paid by spplying the agreed upon factors against this latter basis,

Therefore, ORIC demends full payment of the same, whether, per the CSA and CSAII provisions
;previously cited by Mr, Lloyd, this payment is to be made by continuing & payment stream to us
at the agreod upon factor/rate until all claims are actually pald out to their final inourred valie by
us or by someone else, or whether by payment to us of the equivalent lumap sum value thereof of
$1,499,408, as was noted above,

L L2 ¥ * * L

Ag is detailed below, the history of the claims handling relationship between ORIC and Peabody
for their self-insured FBL claims is long and varied, While the effort is made to be succinet in
the description, that very complexity and history necessitates considerable explanation of long
standing billing practices and the calonlations involved, Under the circumstances, and in light of
our long, amicable history of cooperation on these matters, ORIC freely invnes 1 larger, informal
discussion of the history that follows,

For Peabody self-insured FBL claims assymed July 1, 1992

As you may know, ORIC began handling the Traumatic and OD claims for a substantial portion
of Peabody’s self-insured program starting and pursuant to the January 1, 1987 effective date of
the CSA, Thereafler, starting January 1, 1988, Peabody took back the claims handling
responsibility for the FBL claims alone m—house, only to return the responsibility to ORIC
effective July 1, 1992, pursuant to a sixth Amendment to the CSA. that updated the billing factors
on a going forward basis under a new Exhibit B as follows;

1L Servioing of Claims — Loss Administration Expense [LAE] -

A, Assumption of existing self-insured claims current administered by
Peabody.

1, The LAR for servicing this class of Federal Occupational Disease
claims will be 7% of incurred losses less paid losses thru [sic]
July 1, 1992 collected on a paid basis, ‘ -

B,  Nowend re-opened claims recoived after July 1, 1992,
1. ' The LAE for servicing this class of Federal Occupational Disease

claims will be 4% of incurred losses collected on a paid basis,
[emphasis added].
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In practice then, and per Exhibit 1 hereto, this agreement reflected Peabody’s aceeptance of
ORIC’s underlying proposal fo charge a flat LCF of 1.07 of loss plus legal collected on a paid
basis for all assumed (pending or awarded) pre-7/92 olaims and to alternately charge an LCF of

1,04 of loss plus legal oolisoted on a paid basis, though only as claims were awarded from olaims
received post 7/92,

Consequently, and again, for nearly 20 years, it has been the intended, consistent and
unqucstioned practioe to send Peabody/Patriot a monthly invoice billing for 7% of paid losses—
i.e, indenmity paid, and/or expenses peid, whether on awarded olaims or not—on all claims re-
assumed by ORIC from Pegbody es of July 1, 1992, Likewise, for nearly 20 years, it has been
the intended, consistent and ungnestioned practice to send Peabody/Patriot 8 monthly invoice
billing for 4% of paid loases—i e, indemmity paid, but only expenses paid on claims for which

that indemnity was paid'—on all Peabody self-insured FBL, claims reocived subsequent to July
1, 1992, : .

In either case, however, and regardless how collected, the ultimate right remains to be paid on
the inourred basis ag exoerpted above, Indeed, and as Mr, Lloyd further noted, Section 15 of the
CSA further reinforces the point that a termination of the claims handling relationship would
result in the Loss Administration Expense [LAR] being due “on the ultimate value of Inourred
Losses based on the olaims which were reported to the Old Republic during the time [the]
Agreement was in effect,” regardless any LAE previously due or paid,

In turn then, as of July, 2011, per Exhibit 2 hereto, ORIC has collected some $789,953 in fees
by applying the contractual 7% factor against paid losses of $11,285, 047 made on claims that
were assumed for handling by ORIC from Peabody as of July 1, 1992 However, based upon
;paid losses to date, ontstanding indemnity reserves for the awarded claims, and reasonable
reserves for indemnity on the few remamin§ pending claims from this period, these claims have
an ultimate, incuned value of $16,409,762." Consequently, applying the comractual 7% factor to

) Note that the pre 7/92 prastice of also assessing the fee against expenses on claims that were sucoessfully
defended was supplanted in practioe by a nomina), annual “pet claim" fee arrangement for the post 7/92 period,

*The $11,285,047 figure starts fiom zero ag of July 1, 1992, so as to exclude losses paid by Peabody on
these clatms prior to July 1, 1992, in compliance with Section II(A)(1) of Exhibit B to the sixth Amendment to the
CSA cited above,

Note alro that Bxhibits 2 and all those thereafter are simply excerpted copies of recent monthly invoices sent fo
Patriot; subsequent loss payments mude throngh Angust 30, 2011 will change the final numbers slighily, but the
point remains that these are substantially the same monthly invoices that have been pald for neatly 20 years.

* Nots that the contractual definition of “Inpurred Losses” under the applicable CSA includes “reserves for
unpeid losses,” In this regard, outstanding indemnity reserves for awarded clalms are based on established award
rotes as applied against standard life expectancy tables, Reserves for indemnity on pending claims are disoussed
subsequently with respect to the post-7/92 years where more and substantial olaims are pending. Note also that all
ealeulations of incurred loss used throughout this reply include standard 4% discounting,  (Cont'd on next page,..)
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thet basis means that $1,148,683 in total fees at their present value would have been collected
over time for this period, Therefors, ORIC makes as part of its demand the $358,730 difference
between the $789,953 eollected and $1,148,683 due now,

For Peabody self-insured FBL claims received after Tuly 1, 1992 through October 1, 1995

Similarly, per Bxhibit 3, under the first column tracking claims received after July 1, 1992
through the October 1, 1995 effective date of the CSAI, ORIC has collected some $177,108 in
fees by applying the contractual 4% factor against paid losses of $4,427,697 made on awarded
Peabody self-insured FBI, claims received by ORIC in thet period,* However, based upon their
established award rates and their paid losses to date, these claims have an ultimate, inourred
value of $6,869,374, agsuming the claims will be paid out to their conclusion, per standard life
expeotancy tables, Consequently, applying the contractual 4% factor to that basis means that
$274,775 in total fees at their present value would have been collepted over time for this period.
Therefore, ORIC makes as part of its demand this additional difference of $97.667 between the
$177,108 collected and the $274,775 due now for this sybsequent period,

In addition to the claims awarded in this period, however, ORIC is handling a number of claims
that are still in pending status from that period for which continuing payment or the present value
thereof is likewise due to us as well, Again, per the contractual definition of “Inourred Losses,”
per Section 15 of the CSA, and per provisions of the CSA previously-eited in Mr, Lloyd’s letter
of July 6, 2011, Incurred Losses “shall mean the total of all losses , , , actually paid”—inolusive
of “regerves for unpaid losses”--on claims that were reported to ORIC during the time the CSA

(Cont'd from previous page...)

Note nlso that the definition of “Inourred Losses” under the applicable CSA. fkewise includes “Direct Loss
Adjustment Bxpenses”—.e, expenses “dircotly related to the investigation, negotiation settlement or defense of any
claim,” (Emphasis added), Aguin, therefore, paid claim expensos (1.6, paid loss) paid by ORIC on un-swarded
¢lalms from this pre 7/92 perlod are counted in this Inowrred Loss valuation; the valnation does not, however,
inclnde any expense reserve for pending claims transferred to US&C, nor does any ofter “Incurred Loss” valuation
stated in any exhibit to this letter, Likewlss, ORIC does not currently sesk to agsess its foe against any such value
for this perlod, Similarly, while this definition of “Incurred Losses” would continue to permit the assessment of this
fee against any and all olaims expenses, that has not been the practice post 7/92, per note 1,

1 Note thet the 4% factor is applisd only to loss and expense paid on awatded elaims, as represented by the
$4,427,697 figure, rather than to the total “paid loss” figure of $8,419,068 appenring directly above it on Exhibit3;
the leiter figure includes expenses on claims that were successfully defended, Again, however, and notwithstanding
the CBA's definition of “Tncurred Losses” to include expenses paid on any claims (per the second paragraph of note
3), the praotice was that post 7/92 "Incurred Losses" would include the percentage fee appled against paid
indemmity and paid expenses on any olaim to the extent that olaim wae awarded, whereas pre 7/92, “Incurred
Losses” would include the percentage fee applied against paid indemmity and expense paid on any claim, whether
awarded or not (See also, again, Bxhibit 1 and note 1 hereto),
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was in effect, whether paid by us, by Peabody, or their designated représentaﬁvc if ORIC is/was
relieved of future claims handling responsibilities,

For such pending claims then, ORIC determines a reduced reserve by applying a statistical,
historical win ratio rate for claims in the same adjudicative status against the value of a full
award as determined by standard actusrial tables and the claimants’ applicable award rate, In
turn, the cumulate value of such reserves should fairly approximate the ultimate Incurred Loss
velue of awarded claims from the body of such pending olaims attributable to this perlod®

In turn then, to defermine the cumulative value of such reserves on said pending clpims from the
billing excerpt (Bxhibit 3) provided, you need to first exclude the $3,991,371 valne of eXPENses
pald on suooessfully defended claims® from the $13,806,749 “inourred loss" value appeexing at
the top of the column for this same time period, In turn, the difference between this $9,815,378
remainder and the $6,869,374 noted as the incurred loss for “awarded inourred claims”

represents the cumulative value of such reserves on said pending claims for ¢laims received in

the post July 1, 1992 period through the October 1, 1995 effective date of the CSATL, Applying
the 4% factor then to that $2 946,004 difference y1e1ds an additional amount due of $117,840; -
therefore, ORIC makes the same a pert of its additional demand for this period,

Finally for this time period, the basic 4% fee factor would also be applied to additional expenses
to be incurred while these pending claims moved toward decision, Using a very conservative 5%
expense ratio for OD olaim awards, the $2,946,004 in statistically determined awards on these

pending claims would yield a remaining expense of $147,300. In tum then, applying the 4%
factor to that $147,300 yields an additional amount due of §5,89 therefore, ORIC makes the
same a part of its additional demand for this period.

For Peabody self-insured FBL claims ogcurring October 1, 1995 through termination’

Beginning October 1, 1995 onward, ORIC and Peabody entered into the new CSAT that changed
the billing framework fo allow collection of the Federal OD claims handling fee/factor up front
upon award to the inourred (vs, paid) loss value of that award, but, the key point remains, per
Attiole 1 and Bxhibit B to the CSAT, that the factor is to be appled to “incurred losses™” on all
olaim Exposutes ocourring during the contractusl period as follows:

® However, and in general, the smaller the number of pending claims, the greter the likelihood that the
win ratlo reserving method will actually wnderstate the ultimate exposurs, In other words, for instanoe, the impact of
one actunl loss can readily overwhelm the cumulative reserves set up for a smaller body of claims reserved at a low
ratlo, per their adjudicative status,

® Again, per. Footnote 4, the $3,991,371 value is dotermined as the difference between the $8,419,068 figure
for total “pald loss" and the $4,427,697 fignre for paid loss on “awarded paid olaims,”

" Note that the CSAII provides no new or altemate definition to the term “Incurred Losses” from the
orlginal CBA.,
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ALL PRICING CONSIDERS SERVICING TO CONCLUSION
FEDE OCCUPATIONAL DI B CL

+++ When claims are placed into an indemnity payment statns, a loss conversion fee
of 4,0% will be applied to ineurred losses inclusive of allocated loss adjustment
expenses, without offset for the prior per-annwm cherges, . , [emphasis added].

Thus, per the second column of Bxhibit 3 covering the effective date of the CSAII to October 1,
2000, you ocan see that the consistent, 4% fee applied acrogs the years has already been assessed
and oollected up to the mourred value (indemnity plus expense) of the awarded claims only
oocurring in that period,®

Congistent with the discussion above, and as further argued in footnote below, ORIC continues
to believe that it is entitled to a continuing payment stream (or the present value thereof) of
contractual fees on plaims reported in this period and thereafter that are stil] pending as turned
over o US&C, if and as they are ultimately awarded and paid® By separate yet similar

Note that tha $248,314 loas oonversion fes paloulated against $6,207,843 in insurred losses on awarded
claims In this new contractuel period is nonetheleas carried below as the loss conversion fee charged against the
smaller, actual paid loss basis for those awerded claims (le, in contrast with the first colunm of Bxhibit 3, which is
calonlated under the CSA instead), Also, and as before, the outstanding indermnity value on these awarded olpims
fhet fs included in this $6,207,843 incurred value is also determined stmply by applying  claimant’s awarded rate
against standard life expectancy tables, The spscific value of the same is represented by the $2,948,242 difference
between the $3,259,601 in-awarded peid claims and the total $6,207,843 in inourred losses on awarded clatms,

¥As previously referenced in My, Lioyd's lefter of July 6, 2011, t’ha CSAII provides that fees are to be paid
on an incurred loss basis upon any award on any claim Bxposurs ocourring in this period es *Servio[ed] To

Conclusion,” whether paid by us, by Peabody, or their designated representative if ORIC is/was relleved of future
claime handling responsibilities, .

Moreover, as it also the case with the post Septerber 30, 2000 pricing schedules, such payment is to be made
“without offset for prior per annum charges” —,e, regardless that nominal annual fops were already collested for
them while pending, Indeed, the praptice in this perlod of deferring collection wntil award—much like the practioe
of colleoting only on a paid (vs, inourred) loss bagis in the prior petiod- were all effeotively bargained for discounts
to Peabody from ORIC’s typical oharges for Peabody’s speoific, oash flow benefit—L.e. all in exchange for an
anficipated, long term commitment of ORIC's resouroes and efforts and/ox the right to compensation for the same
(as & disinoentive), should that commitment be terminated,

Moreover, regarding the years subsequent to September 30, 2000, as Mr, Lloyd’s earlier letter snggested, the post
September 30, 2000 Schedules merely updated the agreed wpon billing factors wsed in the billing program for the
self insured programs—a billing program that was structured and remained in place and practice thronghout from
both the CSA and CSA IL. By mutual ngteement and undesstanding, however, this was done simply in lieu of
additional emendments to CSAII--amendments that otherwise did no more than  (Cont’d on next page.,.)
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caloulatipns not presented here (due to thelr fuxther, extensive length), we beliove that we would
be owed an additional $108,673 for fees on such pending claims ocourring from October 1, 1995
fhrough September 30, 2000, and $1,262,367 for still pending claims ocourring thereafter,

Notwithstanding the same, however, and for the purposes of encouraging further disoussion and
amioable settlement, ORIC reserves the right to add these amounts to its demend ag need be later,

For Peabody’s Eastern Assoociated self-insured FBL claims handling program

In addition to the portion of Peabody's self-insured FBL program discussed sbove, Peabody also
had g separate, pre-existing self-insured program that it turned over to ORIC for ¢laims handling
effective April 1, 1987, for its Eastern Associated Coal Company (Eastern) mines operated out of
West Virginia, In turn then, per the July 15, 1987 letter previously enclosed with Mr, Lloyd's -
letter of July 6, 2011, Peabody and ORIC agreed that the claims handling for the Eastern

program would be pursuant to the terms and obligations of the January 1, 1987 CSA.

Thus, while the eriginal and subsequent Schedule As to the CSA. does not specifically
inoorporate the Eastern program, the original Schedule of Fees appesaring as Exhibit B to the
CSA does so by specific reference. That Schedule itselfis specifically dated Angust 30, 1988 by
Peabody’s signature, As such, it is subsequent to the January 1, 1988 point where Peabody
reassumed the claims handling responsibility for all the non-Eastern olaims that were originally
the subject of the CSA. Consequently, and in conjunction with the letter of July 15, 1987, it is
clear that the intent and effect was to incorporate the terms of the CSA. for the Eastern

claims handling program as follows:

(Cont'd from previous page.,.)

acknowledge the reality of the continuing extension of its terms anyway.. Indeed, nslde from the insertion of
differing fee factors and annual fees set forth each year, the pricing language on the post September 30, 2000
Schedules are stated in virtually identical terms to terms stated on Exhibit B to the CSATI as quoted above,

In fuct then, nothing otherwise changed the ongoing applicability of the CSA and CSAII or the billing struoture
under them, Indeed, nothing about wpdating the CSA and CSAI billing factors on Schedules fo a separate Insurance
Agreement relieved, terminated or otherwise replaced the remaining 20 some pages of obligations and account -
speoific instruotions agreed upon for handling these partioular claims wnder the CSA and CSAI from September 30,
2000 onward either, In fact, and contrary fo your conclusion that “for more than a decade, Old Republic has
[instead] readily acoepted payment for claim services pursuant to the annuslly-increased feo struoture set forth in the
endorsements to the O)d Republic policies” (p. 4) , the actunal reality and course of dealing through today is that
Peabody/Patriot has readily accepted and nnguestioningly paid invoices that were billed openly and consistently

within the framework set out by the CSA and CSA 1T for nearly 20 years,
!
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I,  SERVICING OF OCCUPATIONAL DISEASE CLAIMS

The Loss Admindstration Bxpense for servicing state and federal occupational
disease claims ooourring during 1987 shall be 5% of Ineurred Losses, but shall be
collected by Old Republic from Pegbody on the hasis of Paid Losses, whether paid by
Old Republig, or in the event of termination, by Peabody or its designated
representatives if Peabody clerts to relieve Old Repbulie [sic] of futnre handling
after termination in accordance with Paragraph 15, [emphasis added),

Indeed, as a separate program, claims handling responsibilities for Bastern stayed with ORIC
when, effective January 1, 1988, Peshody otherwise reassumed the claims handling

respopsibility for the non-Eastern claims that were originally the subject of the CSA, a8 was
noted above,

Consequently, as with the July 15, 1987 letter, and subjeot to the CSA as intended, ORIC
continued to quote separate billing factors for the Eastern program thereafter under the CSA,
until the Rastern billing factors were unified with the up-dated billing factors stated to the
program under Ex. B, Section II(B) of Amendment No, 6 to the CSA, as was noted above—i.e.
with the refurn of claims handling responsibility on gll of Peabody’s self-insured FBL claims to
ORIC, effective July 1, 1992, Likewise, beginning ‘Ootober 1, 1995, the Eastern program was
explicitly incorporated into the CSATI thereafier, pursuant to Exhib1t A to the same,

In turn then, and as has been the practioe for 24 years, ORIC has hendled the claims accordmgly,
subject to the provisions of the CSA and CSAITI as cited herein and by Mr, Lioyd

previously, such that ORIC is entitled to & continned payment stream (or the present value
thereof) up to the incurred value of such claims, as they continue o be handled by US&C,

In this regard then, the billings for the post July 1, 1992 period of the Eastern program have
already been subsumed in the discussion relevant to the data presented in Exhibits 3, =

However, per the discussion above, and subject to the provisions of the CSA noted above,
including Section 15 thereof, fees due for olaims handling on Bastern claims opened prior to July
1, 1992 must be separately caloulated, pursuant to Exhibit 4 hereto, Again, as with Exhibit 2
covering the non-Eastern, pre July 1, 1992 portion of the program, ORIC has collected some
$3,018,823 in fees by applying the annual contractual factor against peid losses (to Peabody’s
cash ﬂow ‘benefit) totaling $60,354,739,1° However, based upon paid losses to date, outstanding
indemnity reserves for the awarded claims, and reasonable reserves for indemnity on the very

**The $60,354,739 figure starts from zero as of April 1, 1987, 50 as to exoluds Josses paid by Peabody on
these olaims prior to April 1, 1987, in compliance with the balance of Seotion III to the original Bxhibit B to the
CSA quoted above, $60,287,904 of this $60,354,739 1s tracked to the 1987 year insofar as this represents losses
paid on the 1870 claims transferred in bulk from Peabody to ORIC on this program as of April 1, 1987, pursuant to
the July 15, 1987 letter previously attached as an exhibit to Mr, Lloyd's letter of July 6, 2011,
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few remalnin{g pending olaims from this period, these claims have an ultimate incurred value of
$70,981,171," Consequently, applying the annual contractual factors to thet basis means that
$3,550,532 in total fees at their present value would have been collested over time for this period
on this Eastern program, Therefore, ORTC makes as part of its demand the $531,709 difference
between the $3,018,823 collected and $3,550,532 due now, '

For Peabody’s retroactively self-insured FBL claims as of Janvary 1, 2003

Tn addition to the portions of Peabody's self-insured FBL program discussed above, note that
effective Jamuery 1, 2003, Peabody becams retroactively self-insured for a number of its separaio
exposures that were otherwise and long before directly insured by ORIC. As such, FBL claims
handling fees were separately stated in multiple Insurance Agreements, all of which were
consistent in their charge of a “Loss Administration Bxpense” fee of 5% of Paid Loss, In that
sense then, they were consistent too with the “Loss Administration Expense” fee of 5% of
Tnourred Loss ag set up in the CBA for the original self insured program and the subsequent self
insurance program for Bastern as was noted sbove, Indeed, as insured claims, they belonged to
ORIC, such that they would, by definition, be serviced by ORIC to conclusion—i.e, to the point
where Paid Loss would ultimately equal Incurred Loss anyway. In turn, and again, the pricing
reflected this expectation,

Consequently, while the various agreements state that the pricing is to be against Paid Losses and
did not, for the reasons noted, ses a need, per the CSA and CSATI, to state or contemplate the
consequence should QRIC’s services be terminated and replaced, OQRIC’s position remains that it
is entitled to & continuing payment stream (or the present value thereof) in this regard up to the
incurred value of such olaims as they continue to he handled by US&C otherwise,

Accordingly, per Bxhibit 5 hereto, and agaln to Peabody’s bargained for, cash flow benefit,
ORIC has collected some $415,354 in fees by applying the contractual 5% factor against paid
losses of $8,307,073 mede on Peabody self-insured FBL claims that were previously insured
directly by ORIC, However, based upori paid losses to.date and outstanding indemnity awards

* Again, per footnote 2, the contractual definition of “Inourred Losses” under the appHoable CBA includes
“reserves for unpaid losses,” In this regard, outstanding indemnity reserves for awarded olaims are again based on
established award rates as applied against standard Jife expectanoy tables, Reserves for indemnity on pending
olaims were discussed previously with respeot to the post-7/92 years where more and substantial claims are pending,
Likewlse, as hefore, all calenlations of ineurred loss used throughout this reply inchide.standard 4% discounting,

Stmilarly per footnote 2, note that the definition of “Inourred Losses” under the applicable CSA also includes
“Direot Loss Adjustment Bxponses™—Le, expenses “direotly related to the investigation, negotiation settlement or
defense of any olaim,” (Bmphasis added), Therefors, paid claim expenses (l.e. paid loss) paid by ORIC on un-
awarded Bastern olaims from this pre 7/92 period are counted in this Incurred Loss valnation, but the valuation does
not otherwise include any expense reserve for pending olaims transferred to US&C as ORIC does not currently seek
to agsess its foe again any suph value for this period of the Bastern program,
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- for awarded elaams fn this ea,tegory, these elaims have an ulumate, incurred value of
$13,435,938." Consequently, applying the contractual 5% factor to that besis means thai
$671 797 intotal fees at their present value would have been collested over time for this-
‘category of claims, Therefore, ORIC makes as part of its demand the $256.443 difference
between the $415 354 eolleete(l and the $671, 797 duenow, . -

In addiﬁon to the awarded elaims i this category, however, ORIC was handling B number of
previously insured claims that are still in pending status as well, In turn then, per Exhibit 6

S . hereto, the cumulative value of the win ratio determined reserves on.those pending claims, or,

. effectively, the reasonablé expectation of total loss to be paid out on such pending claims, is

. $4,421,168, consistent with the discussion on determining such reserves above, Therefore,
insofar as we have collected 5% on $1,923,513 in paid losses (expense) to date, ORIC has the
reasonable expectation: of having been able to collect an additional 5%, or $124,883, on the .

$2.,497,655 difference between the pregent paid and wltimate incurred; accordmgly, ORIC makes

" the same an addltlonal part of its demand

leewise, determining 'rhe expense basis on these $2,497, 655 worth of pendmg 01611118 per the :
process discussed earlier yields a reasonable expectation of $124,833 in additional expense
associated with that reserve, In turn then, applying the 5% LAE fee to the same yields and
additional fee amount due to ORIC of 86,244 for the pending claims in this category.

] o * ok ' . *
In sum then, the total $1,499,408- elalm of ORIC i determmed by adding up the bold and
underscored elements noted above as follows: ,
$ 358,730 - fee on outstanding (o/s) Inewrred Loss, repotted pre 7/92, per CSA
97,667 - fee on of/s Inourred Loss (awarded), reported 7/92 - 10/1/95, per CBA
117,840 - fee on ofs Incurred Loss (pending), reported 7/92 - 10/1/95, per CSA
5,892  fee on ofs Incurred Loss expense (pending), reported 7/92 - 10/1/95, per CSA
531,709 ~ fo 61 outstanding Encurred Loss, zeported pre 7/92 for Eastern, per CSA
256,443 ~ fee on ofs Paid (Incurred) Loss, 1/03 RefroSI program o
124,883 - fee-on o/s Paid (Incurred) Logs (pending), 1/03 Retro SI program
6,244 - fee on o/s Paid (Incurred) Loss expense (pending), 1/03 Retro 81 program

8 Again. ontstandmg indemnity reserves for thess awarded claims are baged on established award rates
applied ageinst standard life expeetancy tables and include a standard 4% discounting,
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$1,499,408"

In closing then, I note simply that over the course of years, ORIC has made & substantial
investment in staffing and infrastructure to cement the long term relationship with Peabody that
was mutually sought and-further encouraged by the eash flow benefits of the pricing structures
disoussed above, Under the circumstanoes, ORIC continues to believe that it remains entitled to
the complete or continwing benefit of the bargain made—i.e. regardless whether claime handling

+ ia completed by us or by US&C, Likewise, insofar as the files were formally released to

US&C’s custody effective September 1, 2011, we would request that funding of the demand be
finalized within thirty (30) days of this summary of charges,

Again, however, we recognize the inevitable complexity and cooperative history of such a long
relationship, and, in turn, we are more than willing to disouss the terms and parameters of
compensation informally and in the interim,

-Sincer

E, Berfocchi '
Ass't, V.Pres./Sec./Gen, Counsel

m.bertocchi@orinsco.com

724-838-5476 (direct)
Enclosures
oo! R, Lloyd
A, Slotter
M, Preziosi

M. Laskowitz (mike.laskowitz@aon,.com)
S, LeRoy, ITI, Bsq,

* % To the extent that they have not yet boon separately paid, ORIC Hkewise includes a domand for payment
of $8,280 for physical file transfer fees inourred per Mr. Lloyd’s lsiter of August 11, 2011 to Mr, Robert Mead ,
V.Pres, and Treasurer, Patriot, In turn, Mr, Mead accepted those charges by email dated August 12, 2011,

" Likewise, per the relevant discussion above, ORIC reserves the right to assert an additional demand for some

$1,371,040 in foes associated with transfptred, pending olaims oocursing October 1, 1995 through termination,
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PEABDDY HOLDING COMPANY, INC,

. 701 Wrhot S, Bl 700
BY, Louls, Missourl 63101-1828
(814) R4p3400 ;

: .;ruly :L, 1992

_ ‘M:r. Robert H. Kennedy.

. 01ld Republic Insurance c::mpany
414 West Pittsburgh :
Greensburg, PA 15601

RE: FEDERAL BIAC ¢_CLATME TETRATTO
Dear BOb- . . ' e L : '—

--_.L want to - confirm Peabody's. acceptanoe of o0ld
Republic's proposal to administer . Peabndy Coal
company's and Eastern Associated Coal Corporation’s
- pelf~insured federal black lung claims.

" AB a firet step in this endeavor , we will n.nst::.tute
transfer of the exist:l.ng claim f£iles as :follows.

1. &mﬁwg '
Peabody will make the July indemmty paymen’:'
to the claimants apd then send the completed
File'to 0ld Republic via overnight mail., ola
Republic will then notify the Department .of
Tabor and the olaiment regarding future

benefit payments. and other administratn.ve
matters.

2. Open and Close Claims

Peabody will prepare for shipment to o0ld
Republic by truck all existing claims. In
addition, we will prepare a listing of the
claims by individual container. Peabody will
‘Forward subsequent oorrespondence rece:wed,
regarding these claims to 0ld Republic via -
express mail, 01d Republic will notify the
attorneys regarding their administration of
. thepe olaims. | _

orestire L R R L P Y1y

' 3, Agtuarial ;n:oggatnon
Peabody will provide a summary of its black4=.-~ru~c WAl faoes
lung data base to Actuarial Risk Services. Moneinan DA

Bob, as I indicated, once the files are prepared PRWwitwdt v CRG
for shipment, we will ship them via truck to Old twhung uy Crn |
Republic. They will be sent in care of. -John

AAMAET ™ sht O Tl o0
Wright, Vice President ~ cClaims, 0ld Republic ‘

=2
Insurance Company,” 770 East Pittsburgh Street T:m&,g»,’
(rear), Greensburg, Permsylvama 15601. :
v Wiy
T e e

Lousetr | | : -JUL B

1992 7»@9}
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Mr. Robert Kenned
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T will be out of the office until July 13, If you
have any guestions in the meantime regarding the

preparation of the files for trangfer, please call
Bandra Banders at Peabody in Bt. Louis.

I look forward to working out the remaining details
of transfer with you after my return. ‘

Very t yours,

. i .
. E » Jh lsenn
Dirg¢ctor ~ Risk Management

ETS :tem

¢cp:  Sandra Sanders

Exhibit 4
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01d Republic Cdmp anies

P.O,. BOX 789 GREENSBURG, PENNSYLVANIA }5601

12) B34-5000
Phones (412) B34-6D0 May 13, 1982

Mr. E. J. Senn, Manager-Risk Management
Pesbody Holding Company, Inc,

301 Noxrth Memorial Drive

P.0. Box 373

ft, Louis, MP 63166

‘Re} - Pederal Black Lung Olaims Administration '

Dear Jayt

Per your request, we have reviewed 01d Republic's possible taking over ofithe 7 -
handling of Peabody's self-insured Federal 0.D. claims, We are able to be this
and our quote ip as follows: -.

As.sum'ptio_n 6f Existing Self-Insured Claims Currently Administered by Peabodye

A, File conversion fee of 850 pex open and closed claim estimated at -
$45,000 (900 x $50) assuming files are im reasonable condition and
1% delivered to Greensburg. In the event additional conversion time
A required because of file condition, we would like an opportunity to
o & . discuss fee adjustment.
6 M
{2 B. Incorporate these claims into the existing Peabody Service Agreement
35 P 8
at the existing L.C.F. structure which is 1,07 of loss plus legal
collected on a paid hasis.

New & Re-opeped Olaims Received After July 1, 1992: <~ 'heks - %6 PoRraang T [Erefines
From e oRtowan D01 Cuaimg,

A. 5100 per each new and re-opened claim.

| .

N’w By ATREE L RALHEERanc e eHarge v '$100- per—annumyper—elaimyruntdl s w e s e
claim 18 depied and closed or until claim is placed in an awarded
(payment) status. This fee will be charged at the onsef of the
anniversary month of the reported date,

C. Awarded (payment) status claims will be billed at an L.C.F. of
1.04 of loss plus legal collected on a paid basis,

NOTE: Anmually, we would review the new claim charge and anpual '
meintenance charge, However, we will agree to limit the ipcrease to

10% per annum and any reviped fee structure will apply prospectively

only to claims received after that date.

et DRERS

AL atnss
(>~ VU4

LI I L PP i
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Mz, B, J, Semmn
D .
May 13, 1992

Payment of Benefits:

Qurrently Peabody pays ORINSCO a budgeted weekly amount of 8415,000 Eor
their varioup insured ans pelf-insured programs, This budgeted amount
ahould be adjusted to reflect the inoveased activity gemevated by the
administration of these additiopal 0.D, claims, :

Miscellapeous:

ORINECO will administer these olaims inm accordance with our existing
procedures which have previously been approved by Peabody,

The basic claims administration fequirementa have contemplated supplying .
routine claims statistical information on magnetic tape, Any spepial
aptuarial projeots or studies should be billed separately, :

We contemplate that all f£iles will be coded ipto the A.R.8, system by,
12-15-92, : : ‘

To the extent available, we wonld request that Peabody provide
gtatiptical data to us on the. existing 900 claims via ‘a magnetic tape.

This would greatly reduce the time needed to code thepe claims into our
database.

Bhould this quote be accepted you will meed to contact either John Wright or
myself as soon as possible so that we canp arrange the logistics. This quote

will

remain valued until July 1, 1992 and may be revoked or modified anytime

prior to acoceptance, Ascceptamce shall take effect upon receipt of the written

notice of acceptance of this quote from Peabody Holding Company by 01ld Republic,

T RERT TR

Yours truly,

Robert H. Kennedy, ARM
Account Executive

- B R L L S P T AT T T IR T

R R T It T I 0
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' PEABODY HOLDING COMPANY, INC, _ 201 North Msmorel Drive

P,0, Box 878
81, Louip, Missopi] 63188
(914) 84R-3400

April 1, 1992

M., Louie M, Wasnesky

Vice President

old Republic Insurance Company
414 West Pittsburgh Street
Greensburg, Pennsylvania 15601

RE: UEST FO! PR(_)POSAL OF ¥ CK C1LA
ADMINISTRATOR
Dear Lou:

Peabody is seeking a claim service provider to
administer ites self~insured federal black lung
claims for its subsidiaries, Eastern Associated
Coal Corporation and Peabody Coal Company. We have
identified your organization as possessing the
" capabilities to administer our olaims to Peabody's
exacting standards .and in a manner acceptable to
the U, 8. Department of TLabor.

Your proposal to administer Peabody's self-insured

black lung claim program should address the
following:

A. SCOPE OF PEABODY PROGRAM

1, Assumption of self-insured _ claims
ourrently administered by Peabody

Thig includes approximately 800 claims filed
between January 1, 1988 and the present.
Approximately 300 plus are closed, 600 plus are
open at various stages of adjudication and 6 have

— e e awardedandare —inTpay” BtEtus T sty e e e

2. Puture self~insured claims -
Estimated at 250 annually.

B. CLATM ADMINTSTRATION SERVICE REQUIREMENTS

Refer to  schedule of BASIC _ CIATM
ADMINISTRATTON REQUIREMENTS hereto.

e L Dot 41352~ APR 2 M 1pg0
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. YME 0 EFITS
1, A1l indemnity and medical benefits plus

direct olaim administration expenses to
be paid by claim administrator, ¥You are
to indicate methods of funding your loss
payment. account. '

D, CLATM SERVICE FEES

L,

.sexrvices to include:

Your fee schedule muet itemize individual

a. Assumption of the existing 900 plus
: self~insured claims. It shall
include entering actuarial data
(supplied hy Pembedy in tape or
disk format), administrating open

claims to oonclusion and initiating.

payment of indemnity and medical
benefit awarded claims.

b. Administ:i:ation of new self-insured

claims.

Indicate whether feee are for services on
an annual basis or for administration of
¢laims to conclusion,

E. WE WILL ENTERTAIN OUOTES FOR A ONE YEAR AND

THREE OGRAM.

L.

2,

‘
00 e 4P 04 40 ot St 80

3.

ALUATION SELECTTON AGENDA

" Bolicit olaims service provider interest:

April B, 1992.

Formal written proposals due at Peabody:
R ] --..—May--l.s-;«-l—gag-z.:m-w e el TR L R T T T T Y L PR T

Completion of review by Peabody that may
inolude an on-eite vieit of service
provider:
June 8, 1992.

Selection of service provider:
June 15, 1992

Initiate the transfer of the existing
program to servige provider:
July 1, 1992.

2/09/13 Entered 12/09/13 15:13:38 Exhibit 4
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Mr. Wasneeky
April 1, 1992
Page -3 .

Please contact me by April's, 1992 indicating your
interest in presenting a formal proposal to

Peabody.

You may contact me at 314/342-7748 ig you have. any
guestions. s

Very .'culy yours,

ager ~ Risk Management
EJS:tsm .
Attachments
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. PEABODY/PATRIDT COAL COMPANY:

"7 Case'12- 51502 "Doc 5106-4" Filed'12/09/13 Entered 1
. Pg 20 of 24

FEDERAL Q.D. PRE ez SELF-INSURER PROGRAM

ALL TIME - 07/2011"
INCURRED LOSS: ..
incurred loss
loss conversion factor
joss conversion fee
' oonverted Incurred joss

' PAIDLOSS;
“pald loss "

loss converslon fee.
converted paid loss

MONTH - 072011
INCURRED LOSS:
incurred loss
Joss conversion factor
loss conversion fee
sonverted incurred loss

PAID LOSS:
paid loss
loss conversion factor
- Joss conversloh fee
converted paid loss

-CUMULATIVE/ MONTHLY REPORT -
ANALYEIS OF OCC., DISEABE INCURRED / PAID CLAIMS

'Ipss converslon factor

e e s e — . = s o mmem P

ALL YEARS

" T16,408,762

- 7,000%
1,148,883
17,558,446

11,286,047

7.000%

789,863

12,075,000

ALL YEARS
49,648
7.000%
3475
53,128

32,314
7.000%
2,262
34,578

maplexcel/peabody pre july 1882 o.d, self-Insured exhibit

j09/13 15:13'38 Exh1b|t4' T

Ex. 2

ha5y130




T Ex.3.

ntefea"i'é)bg/'ls 15:13:38 Exhibit 4

P E78-2 180d yosgedpBung Aguan .B.snu_—

SNIVID QiYd GACHVARY SNSHAA SNIVID GEHRHENON (IOHYMY
NO NSDIVL SLINISTHd. HONOYHL SEIILSAOREL WYHOOH: SHLHOH 7T IHE 0N

- ESE'0L yea'th i Zye'SE 8052 sso] pied psjiaAlsd

[0 T 44 &l eL'ed . usgst ge8'iel
3 a’ o =88k e ’ no'z 'y o L £ac 3 B3] UDSIBAUCD SSOf -
‘wars %ogE xeem . %lE TS %EZLY - %005 ¥ e %000y %000 10}OB} LOSIAALOD 850]
a - @e - Py gases 57 Lz 6za's a wa - eo’yt sutep pied papiese
. BAEBL vEVE . e ear'es - - s\l EmE'vOF =cor vze'th eec’se (214 - ssof pred
L . - ssoTavd
si'saL T ereEsL s8rzZ8 'zl 002z BT 7' - S oza JE'L8 oRE’ZL © oOLre © _ ss0| paunouj PBYAANCD
a ) a ZEE 8L [ Ho'Z 4 o L [ 48 68} UDISIAALOS BSO]
%erg %09% HEET . %Ry %405 KEZLY %005V *OSZ¥ «KnoaY %000F 40198} UOjSIAANGT SSOf
o a° o ESL'BEE ¥ awng ez - o - W a29e Sule[a pEuRoLY PERIBME
[=1%-12 pgzEE esL'ze | ug'ee- &8L'Y2 © vea'osk a@s 18216 . EIEIL SSSRT 50} palnaut
S ] ] - es0 GHHAINI
1102420 -HINOW
-
et | Gzzes csn'ege elzws | essooSt YL rr ST esp'ear’L cec'mng’y | ZuLEEv's sl4'088'8 sso| pied payBALod
- -a [T c = “arve “sovEr CITY) - o BB | wieez . GDFEL B} LOJSIAALOD 5S0]
. soarw %00EE: WOEES %orls - %OMOE . memw [ L7414 *®O0'y HOO'¥ L v g JajoB} LOISISALINS £SO}
o " ez 0. e8ren sy YTR'SHE een'zze £z8'a 080’008 jog'852e 168 V'Y siyep pied papiese
rx'sat “SDZ'ZEY esw'Es TaTHss SE0'SPE'T SIYZENT 890°638°F SUT'EDN'T peR'sre’) ACY'BEZ'A £830'8M8 aso ped
) ) - _:ssoaivd
eralocayl - 28R08L g 188’820 B8a0'vEE'E eREISTE ZIETLY ZEA'S00'S sen'sca’z gioen'zL yzz'lan'rl 8S0] PALROUL PBLIBALIOD.
8 - sio'th e .- lave s0k’sy ezo'es . 05z swzz 0 heEz ST B9y UOIRIBALOD SEOL
wonse %0038 %0EEE sorls HOMOS B 7 S 2 4 (724 w00y %00 Koo'y 1028 LOISTBALOT SSOf
.a . 268/86T | [ E3T'88E oremerT - L29'vSE | . LEFSIET =451 nrus eva'zoz's 278988 SLIS[A pAnNOL} PSPIRME.
Era‘aen‘yT 196'6s¥'T S25'SST &rLBO0T SOEEOSE TBETIET IETEYS'R 659006 888'5E9'T RPLELE Br2'S0B'EL S50} pauinou}
T empntel sannley - loikobe} B0/5I0E ) salkfat-ol [TE TN €0/Lios o3 Zniljol-o1 jomioy . oomikoy. eSOl o1 | :§SOTAIHUNONL
SEIMLECAd  TEMESSKA L0ZL0 ~ TWLE TIY

“so/E okl Zaitioh Kt aniting "Xd mE_,Bn....Pd. s Ad coiLlol-"K'd ZoikiaL-Xd LossioEXd oagHol “Ad

SIVTD QIYd/QIYEADNEISYISIA 0030 SISAIYNY
1HOdIY XIHINOW/IALIYIAND

INYHD0Nd CIHNSNIMIAS Z6/Z 1504 "TO AT
ANYAIAIO0D TY0D 10NV / AA08Y3d




. LIS

. PEABODY ] PATRIOT.GOAL coi\riPAf\iY"

.~ EASTERN SELFNSURED PROGRAM

T BUMUALTIVE / MONTELY REPORT -

o ANALYSIS.OF GG, DISEASE |NCURRED/PAID CLAIMS

 ALLTIME - 07/2011
' INCURRED LOSS: .
.- Inpurred loss

joss conversion factor .

" loss conVerslon fee -

converted Incurred loss'

" PAID LOSS: "

. paldloss |
. Joss conversion factor

loss conversion fee

converted paid Joss

MONTH - 07/2011

'INCURRED LOSS;

Incurred loss

loss eonversion factor
Inss conversion fee
converted Incutred lpss

~ PAID LOSS:

paid joss

loss conversion factor
loss conversion fee
converted pald loss

e Smena

Ex. 4__

CUTOTAL

80,354,739 "~ "

THRU 1887 - 1BBB-~91 -~ 1pp2’
70,885,007 26,016 61,148 70,881,171
.~ B.000% B.0D0% .- 7.000%. . . -
3544750 - 1,801 - 4280 . . 3550832 -
74,438,757 - 28,517 BB A28 . 74,531,708
60,287,004 S 25016 . . 41,818 .
'5,000% 6.000%  7.000% o
3,014,305 - 1,601 29827 . 3018823. -
- - 63,302,289 26,517 . 44,748 B3373562 .
THRU 1887 1988 - B - 1992 TOTAL
14,330 0 3,808 18,148
5,000% 8,000% 7.000%
717 o 287 984 -
15,056 0 4,076 18,132 -
. BB,298 .0 3,809 82,107
B.000% 6,000% 7.000%
4415 0 267 4,682
02,713 0 4,076 pB,788

maplexcellpeabody eastem self-insured

R Rt e
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'Pg 23 of 24 3 :
SN = EX. 5
" FEABGDY J PATRIOT GOAL GOMPANY

- RETROACTIVE FEPERAL O.2.12008 BELFNBURED F‘ROGRAM AWARDED GLAIMS o

. CUMULATIVE/MONTHLY REPORT * = :
- ANALYSIS DF OCC, DISEASE INGURRED / PAlD CLAIMS:

U ALL TIME:- 0772014

-~ INCURRED LO8S: . ~ - ALLYEARS .
incurred 1oss o< . 13435938 .
Jose conversion factor . - R . E% -
lose conversionfee: © - - . 871,787 S , _
. converted incurred Joss . .. - .14,107.,735 T A b DE RS
CPADLOSS: o R . "?5791/#}3
paid loss oo BBO7,078 . o R LT
: loss nonversicnfaotor- S e B%
“Joss conversionfee . ... 415364 —
converted paldloss . - o ... B722,427
* MONTH - 07/2011 o :
INCURRED LOS8: ALL YEARS
incurred loss 81,584
"~ lpss conversion factor ' . 5% , '
loss conversion fee ' 4,579
converted Incurred loss -D6,183
PAID LOSS; .
pald loss : . 47,601
loss conversion factor : 8% '
lpss conversionfee 2,380 - "
converied paid loss . 49,881

maplexcellpeabody refro fed od &l awarded
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'F‘EABODY | PATRIOT CQAL COMPANY

Sy RErROAcTNEoD 112003 SELF-INBURED PROGRAM - PENDING CLAIMS g

" GUMULATIVE. MONTHLY REPORT

: Caée 12 51502 Doc 5106 4. F|Ied 12/09/13 Enter¢d 12/09/13 15 13 38 Exh|b|t 4 T
LT CEa t ' Pg240f24 :

- ANAYLBIB OF OQC DISEASE INCURRED / PAID GLAIMS ‘

ALL TIME - 07/2091

INCURRED 1.OSS; " ALLYEARS
" Incurred Joss Lo 4421088
 PAIDLOSS: c
' paid loss - 1,823,613 -
~ MONTH ~07/2011 b ene A
INCURRED.LOSS: ALL YEARS
" Ineurred loss .B7,306
PAID LOBS;
-paid loss 22,173

" maplexcallperbody reirpactive fed o &l January 2008 pending

Ex. 6
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