
 
 

UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

In re: 

PATRIOT COAL CORPORATION, et al.,  

Debtors.1 

Chapter 11 
Case No. 12-51502-659 
(Jointly Administered) 
 

 
NOTICE OF FILING OF AMENDED PLAN SUPPLEMENTS 

 
 PLEASE TAKE NOTICE that on December 15, 2013, Patriot Coal Corporation 

and those of its subsidiaries that are debtors and debtors in possession in these 

proceedings (collectively, the “Debtors”), in accordance with and pursuant to the 

Debtors’ Fourth Amended Joint Plan of Reorganization Under Chapter 11 of the 

Bankruptcy Code (the “Plan”),2 caused to be filed with the United States Bankruptcy 

Court for the Eastern District of Missouri amended versions of:  

(i) a form of the New Bylaws of Reorganized Patriot Coal, along with a 
comparison against the initial draft version filed on December 5, 2013 
(attached hereto as Exhibit 3); 

(ii) a form of the Rights Offering Warrant Agreement, along with a comparison 
against the initial draft version filed on December 5, 2013 (attached hereto as 
Exhibit 5); 

(iii) a form of the New Stockholders Agreement, along with a comparison against 
the initial draft version filed on December 5, 2013 (attached hereto as 
Exhibit 6); and 

                                                 
1 The Debtors are the entities listed on Schedule 1 attached hereto.  The employer tax 

identification numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11 
petitions. 

2 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to it in 
the Plan. 
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(iv) a form of the Registration Rights Agreement, along with a comparison against 
the initial draft version filed on December 5, 2013 (attached hereto as 
Exhibit 7). 

 

 PLEASE TAKE FURTHER NOTICE that, the Debtors reserve the right to alter, 

amend, modify, or supplement any Plan Supplement as provided by the Plan; provided 

that if any Plan Supplement is altered, amended, modified, or supplemented in any 

material respect, the Debtors will file a blackline of such document with the Bankruptcy 

Court. 
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Dated: December 15, 2013  
 New York, New York  

  Respectfully submitted, 

DAVIS POLK & WARDWELL LLP 

/s/ Michelle M. McGreal 
Marshall S. Huebner  
Brian M. Resnick 
Michelle M. McGreal 
450 Lexington Avenue 
New York, New York 10017 
Telephone: (212) 450-4000 
Facsimile: (212) 607-7983 

Counsel to the Debtors 
and Debtors in Possession 

-and- 

BRYAN CAVE LLP 
  Lloyd A. Palans, #22650MO 

Brian C. Walsh, #58091MO 
Laura Uberti Hughes, #60732MO 
One Metropolitan Square 
211 N. Broadway, Suite 3600 
St. Louis, Missouri 63102 
Telephone: (314) 259-2000 
Facsimile: (314) 259-2020 
 

  Local Counsel to the Debtors 
and Debtors in Possession 
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SCHEDULE 1 
(Debtor Entities) 

1. Affinity Mining Company 52. KE Ventures LLC 
2. Apogee Coal Company, LLC 53. Little Creek LLC 
3. Appalachia Mine Services, LLC 54. Logan Fork Coal Company 
4. Beaver Dam Coal Company, LLC 55. Magnum Coal Company LLC 
5. Big Eagle, LLC 56. Magnum Coal Sales LLC 
6. Big Eagle Rail, LLC 57. Martinka Coal Company, LLC 
7. Black Stallion Coal Company, LLC 58. Midland Trail Energy LLC 
8. Black Walnut Coal Company 59. Midwest Coal Resources II, LLC 
9. Bluegrass Mine Services, LLC 60. Mountain View Coal Company, LLC 
10. Brody Mining, LLC 61. New Trout Coal Holdings II, LLC 
11. Brook Trout Coal, LLC 62. Newtown Energy, Inc. 
12. Catenary Coal Company, LLC 63. North Page Coal Corp. 
13. Central States Coal Reserves of Kentucky, LLC 64. Ohio County Coal Company, LLC 
14. Charles Coal Company, LLC 65. Panther LLC 
15. Cleaton Coal Company 66. Patriot Beaver Dam Holdings, LLC 
16. Coal Clean LLC 67. Patriot Coal Company, L.P. 
17. Coal Properties, LLC 68. Patriot Coal Corporation 
18. Coal Reserve Holding Limited Liability Company No. 2 69. Patriot Coal Sales LLC 
19. Colony Bay Coal Company 70. Patriot Coal Services LLC 
20. Cook Mountain Coal Company, LLC 71. Patriot Leasing Company LLC 
21. Corydon Resources LLC 72. Patriot Midwest Holdings, LLC 
22. Coventry Mining Services, LLC 73. Patriot Reserve Holdings, LLC 
23. Coyote Coal Company LLC 74. Patriot Trading LLC 
24. Cub Branch Coal Company LLC 75. Patriot Ventures LLC 
25. Dakota LLC 76. PCX Enterprises, Inc. 
26. Day LLC 77. Pine Ridge Coal Company, LLC 
27. Dixon Mining Company, LLC 78. Pond Creek Land Resources, LLC 
28. Dodge Hill Holding JV, LLC 79. Pond Fork Processing LLC 
29. Dodge Hill Mining Company, LLC 80. Remington Holdings LLC 
30. Dodge Hill of Kentucky, LLC 81. Remington II LLC 
31. EACC Camps, Inc. 82. Remington LLC 
32. Eastern Associated Coal, LLC 83. Rivers Edge Mining, Inc. 
33. Eastern Coal Company, LLC 84. Robin Land Company, LLC 
34. Eastern Royalty, LLC 85. Sentry Mining, LLC 
35. Emerald Processing, L.L.C. 86. Snowberry Land Company 
36. Gateway Eagle Coal Company, LLC 87. Speed Mining LLC 
37. Grand Eagle Mining, LLC 88. Sterling Smokeless Coal Company, LLC 
38. Heritage Coal Company LLC 89. TC Sales Company, LLC 
39. Highland Mining Company, LLC 90. The Presidents Energy Company LLC 
40. Hillside Mining Company 91. Thunderhill Coal LLC 
41. Hobet Mining, LLC 92. Trout Coal Holdings, LLC 
42. Indian Hill Company LLC 93. Union County Coal Co., LLC 
43. Infinity Coal Sales, LLC 94. Viper LLC 
44. Interior Holdings, LLC 95. Weatherby Processing LLC 
45. IO Coal LLC 96. Wildcat Energy LLC 
46. Jarrell’s Branch Coal Company 97. Wildcat, LLC 
47. Jupiter Holdings LLC 98. Will Scarlet Properties LLC 
48. Kanawha Eagle Coal, LLC 99. Winchester LLC 
49. Kanawha River Ventures I, LLC 100. Winifrede Dock Limited Liability Company 
50. Kanawha River Ventures II, LLC 101. Yankeetown Dock, LLC 
51. Kanawha River Ventures III, LLC   
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SECOND AMENDED AND RESTATED 
BY-LAWS 

OF 
PATRIOT COAL CORPORATION 

(As adopted and in effect on December 18, 2013) 

ARTICLE I 
 

MEETING OF STOCKHOLDERS 

Section 1.1.  Place of Meeting.  Meetings of the stockholders of the Corporation shall be 
held at such place either within or without the State of Delaware as the Board of Directors may 
determine. 

Section 1.2.  Annual Meetings.  (A) Unless directors are elected by written consent in lieu 
of an annual meeting as permitted by the General Corporation Law of the State of Delaware as 
the same exists or may hereafter be amended (“Delaware Law”), an annual meeting of 
stockholders, commencing with the year 2014, shall be held for the election of directors and to 
transact such other business as may properly be brought before the meeting.  Stockholders may, 
unless the Corporation’s Second Amended and Restated Certificate of Incorporation (as 
amended and restated from time to time, the “Charter”) otherwise provides, act by written 
consent to elect directors; provided, however, that if such consent is less than unanimous, such 
action by written consent may be in lieu of holding an annual meeting only if all of the 
directorships to which directors could be elected at an annual meeting held at the effective time 
of such action are vacant and are filled by such action. 

Section 1.3.  Special Meetings.  Special meetings of stockholders may be called by the 
Chief Executive Officer,  the Chairman of the Board or by the board of directors of the 
Corporation (the “Board of Directors”) pursuant to a resolution approved by a majority of the 
then authorized number of directors and shall be called by the Secretary at the request in writing 
of holders of record of a majority of the outstanding voting power of the Corporation entitled to 
vote.  Such request shall state the purpose or purposes of the proposed meeting. 

Section 1.4.  Notice of Meetings and Adjourned Meetings; Waivers of Notice.  (A)  
Except as otherwise required by law, whenever stockholders are required or permitted to take 
any action at a meeting of stockholders, whether an annual meeting or a special meeting, a 
written notice of the meeting shall be given which shall state the place, if any, date and hour of 
the meeting, the means of remote communications, if any, by which stockholders and proxy 
holders may be deemed to be present in person and vote at such meeting, the record date for 
determining the stockholders entitled to vote at the meeting, if such date is different from the 
record date for determining stockholders entitled to notice of the meeting, and, in the case of a 
special meeting, the purpose or purposes for which the meeting is called.  Unless otherwise 
provided by Delaware Law, such notice shall be given not less than 40 nor more than 60 days 
before the date of the meeting to each stockholder of record entitled to vote at such meeting. 
Unless these By-laws otherwise require, when a meeting is adjourned to another time or place 
(whether or not a quorum is present), notice need not be given of the adjourned meeting if the 
time, place, if any, and the means of remote communications, if any, by which stockholders and 
proxy holders may be deemed to be present in person and vote at such meeting, are announced at 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 6 of 246



2 
  

the meeting at which the adjournment is taken.  At the adjourned meeting, the Corporation may 
transact any business which might have been transacted at the original meeting.  If the 
adjournment is for more than 30 days, or after the adjournment a new record date is fixed for the 
adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of 
record entitled to vote at the meeting. 

(B)  A written waiver of any such notice signed by the person entitled thereto, or a 
waiver by electronic transmission by the person entitled to notice, whether before or after the 
time stated therein, shall be deemed equivalent to notice.  Attendance of a person at a meeting 
shall constitute a waiver of notice of such meeting, except when the person attends the meeting 
for the express purpose of objecting, at the beginning of the meeting, to the transaction of any 
business because the meeting is not lawfully called or convened.  Business transacted at any 
special meeting of stockholders shall be limited to the purposes stated in the notice. 

Section 1.5.  Nomination of Directors.  Only persons who are nominated in accordance 
with the procedures set forth in these By-laws shall be eligible to serve as directors. Nominations 
of persons for election to the Board of Directors of the Corporation may be made at a meeting of 
stockholders (a) by or at the direction of the Board of Directors, including as specified in the 
notice of meeting and any supplement thereto or (b) by any stockholder of the Corporation who 
is a stockholder of record at the time of giving of notice provided for in this Section 1.5, who 
shall be entitled to vote for the election of directors at the meeting and who complies with the 
notice and delivery procedures set forth in this Section 1.5. Such nominations, other than those 
made by or at the direction of the Board of Directors, shall be made pursuant to timely notice in 
writing to the Secretary of the Corporation. To be timely, a stockholder’s notice shall be 
delivered to and received by the Secretary at the principal executive offices of the Corporation 
not later than the close of business on the 10th day following the day on which notice of the date 
of the meeting is first given by the Corporation.  In no event shall the notice of an adjournment 
or postponement of an annual meeting commence a new time period (or extend any time period) 
for the giving of a stockholder’s notice as described in this Section 1.5. Such stockholder’s 
notice shall set forth 

(A)  as to each person whom the stockholder proposes to nominate for election as 
a director, all information relating to such person that is or would be required to be 
disclosed in solicitations of proxies for election of directors in an election contest, or is 
otherwise required, pursuant to Regulation 14A under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”) and Rule 14a-11 thereunder (and such person’s 
written consent to being named as a nominee and to serving as a director if elected); and 

(B)  as to the stockholder giving the notice 

(i)  the name and address, as they appear on the Corporation’s books, of 
such stockholder and 

(ii) (a) the class or series and number of shares of the Corporation which 
are held of record or are beneficially owned by such stockholder and (b) a 
representation that the stockholder is a holder of record of stock of the 
Corporation entitled to vote at such meeting and intends to appear in person or by 
proxy at the meeting to propose such nomination. 
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 The Corporation may require any proposed nominee to furnish such other information as 
it may reasonably require, including the completion of any questionnaires, to determine the 
eligibility of such proposed nominee to serve as a director of the Corporation and the impact that 
such service would have on the ability of the Corporation to satisfy the requirements of laws, 
rules, regulations and listing standards applicable to the Corporation or its directors.  

Section 1.6.  Notice of Business.  At any meeting of the stockholders, only such business 
shall be conducted as shall have been brought before the meeting (a) by or at the direction of the 
Board of Directors, including as specified in the notice of meeting and any supplement thereto or 
(b) by any stockholder of the Corporation who is a stockholder of record at the time of giving of 
the notice provided for in this Section 1.6, who shall be entitled to vote at such meeting and who 
complies with the notice procedures set forth in this Section 1.6. For business to be properly 
brought before a stockholder meeting by a stockholder, the business must be a proper matter for 
stockholder action and the stockholder must have given timely notice thereof in writing to the 
secretary of the Corporation.  To be timely, a stockholder’s notice shall be delivered to and 
received by the Secretary at the principal executive offices of the Corporation not later than the 
close of business on the 10th day following the day on which notice of the date of the meeting is 
first given by the Corporation.  In no event shall the notice of an adjournment or postponement 
of an annual meeting commence a new time period (or extend any time period) for the giving of 
a stockholder's notice as described in this Section 1.6.  A stockholder’s notice shall set forth as to 
each matter the stockholder proposes to bring before the meeting  

(A)  a brief description of the business desired to be brought before the meeting, 
the text of the proposal or business (including the text of any resolutions proposed for 
consideration and if such business includes a proposal to amend the By-laws of the 
Corporation, the text of the proposed amendment), and the reasons for conducting such 
business at the meeting and any material interest in such business of such stockholder;  

(B)  as to the stockholder giving the notice  

(i)  the name and address, as they appear on the Corporation’s books, of 
such stockholder and 

(ii) (a) the class or series and number of shares of the Corporation which 
are held of record or are beneficially owned by such stockholder and (b) a 
representation that the stockholder is a holder of record of stock of the 
Corporation entitled to vote at such meeting and intends to appear in person or by 
proxy at the meeting to propose such business.   

 The chairman of the meeting shall have the power and duty to determine whether a 
nomination or any business proposed to be brought before the meeting was made or proposed in 
accordance with the procedures set forth in these Section 1.5 and Section 1.6, and if any 
proposed nomination or business is not in compliance with these Sections as applicable, to 
declare that such defective proposal or nomination shall be disregarded.  Notwithstanding the 
foregoing provisions of these Section 1.5 and Section 1.6, unless otherwise required by law, if 
the stockholder (or a qualified representative of the stockholder) does not appear at the meeting 
of stockholders of the Corporation to present a nomination or proposed business, such 
nomination shall be disregarded and such proposed business shall not be transacted, 
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notwithstanding that proxies in respect of such vote may have been received by the Corporation.  
For purposes of these Section 1.5 and Section 1.6, to be considered a qualified representative of 
the stockholder, a person must be a duly authorized officer, manager or partner of such 
stockholder or must be authorized by a writing executed by such stockholder or an electronic 
transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of 
stockholders and such person must produce such writing or electronic transmission, or a reliable 
reproduction of the writing or electronic transmission, at the meeting of stockholders. 

Section 1.7.  Quorum.  At any meeting of stockholders, the holders of record, present in 
person or by proxy, of a majority of the voting power of the Corporation’s issued and 
outstanding capital stock and entitled to vote thereat shall constitute a quorum for the transaction 
of business, except as otherwise provided by applicable law.  Where a separate vote by a class or 
classes or series is required, a majority of the voting power of the shares of such class or classes 
or series in person or represented by proxy shall constitute a quorum entitled to take action with 
respect to that vote on that matter.  In the absence of a quorum, any officer entitled to preside at 
or to act as secretary of the meeting shall have the power to adjourn the meeting from time to 
time until a quorum is present. 

Section 1.8.  Voting.  Except as otherwise provided by applicable law, these By-laws or 
by the Charter, (a) all matters submitted to a meeting of stockholders, other than the election of 
directors, shall be decided by vote of the holders of record of a majority of the voting power  of 
the Corporation’s issued and outstanding capital stock present in person or represented by proxy 
at the meeting and entitled to vote on the matter, (b) directors shall be elected by a plurality of 
the votes of the shares of the Corporation’s issued and outstanding capital stock present in person 
or represented by proxy at the meeting and entitled to vote on the election of directors and (c) 
each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to 
a corporate action in writing without a meeting may authorize another person or persons to act 
for such stockholder by proxy, appointed by an instrument in writing, subscribed by such 
stockholder or by his attorney thereunto authorized, or by proxy sent by cable, telegram or by 
any means of electronic communication permitted by law, which results in a writing from such 
stockholder or by his attorney, and delivered to the secretary of the meeting.  No proxy shall be 
voted after three (3) years from its date, unless said proxy provides for a longer period. 

Section 1.9  Action by Consent. (A) Unless otherwise provided in the Charter, any action 
required to be taken at any annual or special meeting of stockholders, or any action which may 
be taken at any annual or special meeting of stockholders, may be taken without a meeting, 
without prior notice and without a vote, if a consent or consents in writing, setting forth the 
action so taken, shall be signed by the holders of outstanding capital stock having not less than 
the minimum number of votes that would be necessary to authorize or take such action at a 
meeting at which all shares entitled to vote thereon were present and voted and shall be delivered 
to the Corporation by delivery to its registered office in Delaware, its principal place of business, 
or an officer or agent of the Corporation having custody of the book in which proceedings of 
meetings of stockholders are recorded.  Delivery made to the Corporation’s registered office 
shall be by hand or by certified or registered mail, return receipt requested.  Prompt notice of the 
taking of the corporate action without a meeting by less than unanimous written consent shall be 
given to those stockholders who have not consented in writing and who, if the action had been 
taken at a meeting, would have been entitled to notice of the meeting if the record date for such 
meeting had been the date that written consents signed by a sufficient number of stockholders to 
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take the action were delivered to the Corporation as provided in subparagraph (B) of this Section 
1.9. 

(B)  Every written consent shall bear the date of signature of each stockholder who 
signs the consent, and no written consent shall be effective to take the corporate action referred 
to therein unless, within 60 days of the earliest dated consent delivered in the manner required by 
this Section 1.9 and by applicable law to the Corporation, written consents signed by a sufficient 
number of holders to take action are delivered to the Corporation by delivery to its registered 
office in Delaware, its principal place of business or an officer or agent of the Corporation 
having custody of the book in which proceedings of meetings of stockholders are recorded.  
Delivery made to the Corporation’s registered office shall be by hand or by certified or registered 
mail, return receipt requested. 

Section 1.10.  General.  (A) Only persons who are nominated in accordance with the 
procedures set forth in these By-Laws shall be eligible to serve as directors and only such 
business shall be conducted at a meeting of stockholders as shall have been brought before the 
meeting in accordance with the procedures set forth in these By-Laws.  Except as otherwise 
provided by law, the Charter or these By-Laws, the Chairman of the meeting shall have the 
power and duty to determine whether a nomination or any business proposed to be brought 
before the meeting was made in accordance with the procedures set forth in these By-Laws and, 
if any proposed nomination or business is not in compliance with these By-Laws, to declare that 
such defective nomination shall be disregarded or that such proposed business shall not be 
transacted. 

(B)  For purposes of these By-Laws, no adjournment nor notice of adjournment of 
any meeting shall be deemed to constitute a new notice of such meeting for purposes of this 
Article I, and in order for any notification required to be delivered by a stockholder pursuant to 
this Article I to be timely, such notification must be delivered within the periods set forth above 
with respect to the originally scheduled meeting.  Subject to applicable law, the Board of 
Directors may elect to postpone any previously scheduled meeting of stockholders. 

Section 1.11.  List of Stockholders Entitled to Vote.  The officer of the Corporation who 
has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10) days 
before every meeting of stockholders, a complete list of the stockholders entitled to vote at the 
meeting, arranged in alphabetical order, and showing the address of each stockholder and the 
number of shares registered in the name of each stockholder. Such list shall be open to the 
examination of any stockholder, for any purpose germane to the meeting, during ordinary 
business hours, for a period of at least ten (10) days prior to the meeting (i) on a reasonably 
accessible electronic network, provided that the information required to gain access to such list is 
provided with the notice of the meeting, or (ii) during ordinary business hours, at the principal 
place of business of the Corporation. In the event that the Corporation determines to make the 
list available on an electronic network, the Corporation may take reasonable steps to ensure that 
such information is available only to stockholders of the Corporation. If the meeting is to be held 
at a place, then the list shall be produced and kept at the time and place of the meeting during the 
whole time thereof, and may be inspected by any stockholder who is present.  If the meeting is to 
be held solely by means of remote communication, then the list shall also be open to the 
examination of any stockholder during the whole time of the meeting on a reasonably accessible 
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electronic network, and the information required to access such list shall be provided with the 
notice of the meeting. 

ARTICLE II 
 

DIRECTORS 

Section 2.1.  Number, Election and Removal of Directors.  The number of Directors that 
shall constitute the Board of Directors shall initially be five (5).  Thereafter, within the limits 
specified in the Charter, the number of Directors shall be determined by the Board of Directors 
or by the stockholders.  The Directors shall be elected by the stockholders at their annual 
meeting in the manner set forth in the Charter, except as provided in Section 1.2 and Section 2.9 
herein, and each director so elected shall hold office until such director’s successor is elected and 
qualified or until such director’s earlier death, resignation or removal.  Directors may be 
removed with or without cause, at any time by the affirmative vote of at least 66 2/3 percent in 
voting power of all shares of the Corporation entitled to vote generally in the election of 
directors, voting as a single class and vacancies thus created may be filled in accordance with 
Section 2.9 herein. 

Section 2.2.  Regular Meetings.  After the place and time of regular meetings of the 
Board of Directors shall have been determined and notice thereof shall have been once given to 
each member of the Board of Directors, regular meetings may be held without further notice 
being given. 

Section 2.3  Special Meetings.  Special meetings of the Board of Directors may be called 
by the Chairman of the Board or the President and shall be called by the Chairman of the Board, 
President or Secretary on the written request of three directors.  Notice of special meetings of the 
Board of Directors shall be given to each director at least three days before the date of the 
meeting in such manner as is determined by the Board of Directors. A meeting of the Board of 
Directors may be held without notice immediately after the annual meeting of the stockholders. 

Section 2.4.  Quorum.  A majority of the entire Board of Directors shall constitute a 
quorum for the transaction of business.  If a quorum is not present at any meeting of the Board of 
Directors, the Directors present may adjourn the meeting from time to time, without notice other 
than announcement at the meeting, until such a quorum is present.  Except as otherwise provided 
by applicable law, the Charter, these By-Laws or any contract or agreement to which the 
Corporation is a party, the act of a majority of the Directors present at any meeting at which 
there is a quorum shall be the act of the Board of Directors. 

Section 2.5.  Committees of Directors.  The Board of Directors may, by resolution 
adopted by a majority of the entire Board, designate one or more committees, including without 
limitation an Executive Committee, to have and exercise such power and authority as the Board 
of Directors shall specify.  In the absence or disqualification of a member of a committee, the 
member or members thereof present at any meeting and not disqualified from voting, whether or 
not he or they constitute a quorum, may unanimously appoint another Director to act at the 
meeting in place of any such absent or disqualified member. 
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Section 2.6.  Actions without a Meeting.  Any action required or permitted to be taken at 
any meeting of the Board of Directors or a committee thereof may be taken without a meeting if 
all the members of the board or of such committee, as the case may be, consent thereto in writing 
or by electronic transmission, and such writing or writings or electronic transmission or 
transmissions are filed with the records of the meetings of the board or of such committee.  Such 
consent shall be treated for all purposes as the act of the board or of such committee, as the case 
may be. 

Section 2.7.  Participation in Meetings by Conference Telephone.  Members of the Board 
of Directors, or any committee designated by the Board of Directors, may participate in a 
meeting of such board or committee by means of conference telephone or other communications 
equipment by means of which all persons participating in the meeting can hear each other or by 
any other means permitted by law.  Such participation shall constitute presence in person at such 
meeting. 

Section 2.8.  Resignation.  Any director may resign at any time by giving notice in 
writing or by electronic transmission to the Board of Directors or to the Secretary of the 
Corporation.  The resignation of any director shall take effect upon receipt of notice thereof or at 
such later time as shall be specified in such notice; and unless otherwise specified therein, the 
acceptance of such resignation shall not be necessary to make it effective 

Section 2.9.  Vacancies.  Unless otherwise required by law or provided in the Charter, 
vacancies and newly created directorships resulting from any increase in the authorized number 
of directors elected by all the stockholders having the right to vote as a single class may be filled 
by (i) a majority of the directors then in office, although less than a quorum, or by a sole 
remaining director, or (ii) by the affirmative vote or written consent of the holders of a majority 
of voting power of the outstanding capital stock of the Corporation then entitled to vote at any 
election of directors.  Whenever the holders of any class or classes of stock or series thereof are 
entitled to elect one or more directors by the Charter, vacancies and newly created directorships 
of such class or classes or series may be filled by a majority of directors elected by such class or 
classes or series thereof then in office, or by a sole remaining director so elected.  Each director 
so chosen shall hold office until his or her successor is elected and qualified, or until his or her 
earlier death, resignation or removal.  If there are no directors in office, then an election of 
directors may be held in accordance with the law.  Unless otherwise provided in the Charter, 
when one or more directors shall resign from the Board, effective at a future date, a majority of 
the directors then in office, including those who have so resigned, shall have the power to fill 
such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations 
shall become effective, and each director so chosen shall hold office as provided in the filling of 
other vacancies. 

Section 2.10.  Compensation.  In the discretion of the Board of Directors, each director 
may be paid such fees for his or her services as director (including as a member of one or more 
committees of the Board of Directors) and be reimbursed for his or her reasonable expenses 
incurred in the performance of his or her duties as director as the board of directors from time to 
time may determine.  Nothing contained in this Section 2.10 shall be construed to preclude any 
director from serving the Corporation in any other capacity and receiving reasonable 
compensation therefor. 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 12 of 246



8 
  

Section 2.11.  Reliance Upon Books and Records.  A member of the Board of Directors, 
or a member of any committee designated by the Board of Directors shall, in the performance of 
his or her duties, be fully protected in relying in good faith upon the records of the Corporation 
and upon such information, opinions, reports or statements presented to the Corporation by any 
of the Corporation’s officers, employees, agents, committees, or by any other person as to 
matters the member reasonably believes are within such other person’s or persons’ professional 
or expert competence, and who has been selected with reasonable care by or on behalf of the 
Corporation. 

ARTICLE III 
 

CHAIRMAN OF THE BOARD AND OFFICERS 

Section 3.1.  Chairman of the Board.  The Board of Directors shall elect from time to 
time one of its own members as the Chairman of the Board of Directors (the “Chairman”).  The 
Chairman may also be the Chief Executive Officer or other officer of the Corporation.  The 
Chairman shall preside at the meetings of the Board and may call meetings of the Board and any 
committee thereof, whenever he deems necessary, and he shall call to order and preside at all 
meetings of the stockholders of the Corporation.  In addition, he shall have such other powers 
and duties as the Board shall designate from time to time. 

Section 3.2.  Principal Officers.  The principal officers of the Corporation shall consist of 
a Chief Executive Officer, a President, one or more Executive Vice Presidents, one or more 
Senior Vice Presidents, a Secretary, a Treasurer and such other additional officers with such 
titles (including, without limitation, a Chief Operating Officer and a Chief Financial Officer) as 
the Board of Directors shall from time to time determine, all of whom shall be elected by and 
shall serve at the pleasure of the Board of Directors.  Subject to applicable law, an officer may 
hold more than one office, if so elected by the Board of Directors.  Such officers shall have the 
usual powers and shall perform all the usual duties incident to their respective offices.  Such 
officers shall also have such powers and duties as from time to time may be conferred by the 
Board of Directors.  All officers shall be subject to the supervision and direction of the Board of 
Directors.  The Board of Directors may from time to time elect, or the Chief Executive Officer or 
President may appoint, such other officers (including one or more Vice Presidents, Assistant 
Vice Presidents, Assistant Secretaries, Assistant Treasurers, and Assistant Controllers) and such 
agents, as may be necessary or desirable for the conduct of the business of the Corporation.  
Such other officers and agents shall have such duties and shall hold their offices for such terms 
as may be prescribed by the Board of Directors or by the Chief Executive Officer or President, as 
the case may be.  The officers of the Corporation need not be stockholders of the Corporation nor 
need such officers be directors of the Corporation. 

Section 3.3.  Election and Term of Office.  The officers of the Corporation shall be 
elected annually by the Board of Directors at the regular meeting of the Board of Directors held 
after the annual meeting of stockholders.  If the election of officers shall not be held at such 
meeting, such election shall be held as soon thereafter as convenient.  Each officer shall hold 
office until his successor shall have been duly elected and shall have qualified or until his death 
or until he shall resign, but any officer may be removed from office at any time as provided in 
Section 3.4. 
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Section 3.4.  Removal.  Any officer elected, or agent appointed, by the Board of Directors 
may be removed by resolution adopted by the Board of Directors whenever, in their judgment, 
the best interests of the Corporation would be served thereby.  Any officer or agent appointed by 
the Chief Executive Officer or the President may be removed by the Chief Executive Officer or 
the President, as the case may be, whenever, in such officer’s judgment, the best interests of the 
Corporation would be served thereby.  Such removal shall be without prejudice to the contractual 
rights, if any, of the person so removed; provided that no elected officer shall have any 
contractual rights against the Corporation for compensation beyond the date of the election of his 
successor, his death, his resignation or his removal, whichever event shall first occur, except as 
otherwise provided in an employment contract or under an employee deferred compensation 
plan. 

Section 3.5.  Resignations.  Any officer may resign at any time by giving written notice 
to the Board of Directors (or to a principal officer if the Board of Directors has delegated to such 
principal officer the power to appoint and to remove such officer).  The resignation of any officer 
shall take effect upon receipt of notice thereof or at such later time as shall be specified in such 
notice; and unless otherwise specified therein, the acceptance of such resignation shall not be 
necessary to make it effective. 

Section 3.6.  Vacancies.  A newly created elected office and a vacancy in any elected 
office because of death, resignation, or removal may be filled by the Board of Directors for the 
unexpired portion of the term at any meeting of the Board of Directors.  Any vacancy in an 
office appointed by the Chief Executive Officer or the President because of death, resignation, or 
removal may be filled by the Chief Executive Officer or the President. 

ARTICLE IV 
 

INDEMNIFICATION 

Section 4.1.  Mandatory Indemnification.  The Corporation shall indemnify any person 
(and such person’s heirs, executors or administrators) who was or is a party or is threatened to be 
made a party to any threatened, pending or completed action, suit or proceeding (brought in the 
right of the Corporation or otherwise), whether civil, criminal, administrative or investigative, 
and whether formal or informal, including appeals, by reason of the fact that such person is or 
was a director or officer of the Corporation or, while a director or officer of the Corporation, is or 
was, serving at the request of the Corporation as a director, officer, partner, trustee, employee or 
agent of another corporation, partnership, joint venture, trust, limited liability company or other 
enterprise, for and against all expenses (including attorneys’ fees), judgments, fines and amounts 
paid in settlement actually and reasonably incurred by such person or such heirs, executors or 
administrators in connection with such action, suit or proceeding, including appeals. The 
Corporation shall promptly pay expenses incurred by any person described in this Section 4.1 in 
defending any action, suit or proceeding in advance of the final disposition of such action, suit or 
proceeding, including appeals, upon presentation of appropriate documentation. Notwithstanding 
the preceding sentences, the Corporation shall be required to indemnify a person described in 
such sentences who was not a director or officer of the Corporation as of December 18, 2013 
only to the extent that the events precipitating any action, suit or proceeding occurred after July 
9, 2012, and the Corporation shall be required to indemnify a person described in such sentences 
in connection with any action, suit or proceeding (or part thereof) commenced by such person 
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only if the commencement of such action, suit or proceeding (or part thereof) by such person was 
authorized by the Board of Directors of the Corporation.  

Section 4.2.  Permissive Indemnification.  The Corporation may, by action of its Board of 
Directors, provide indemnification to such of the employees and agents, or with respect to an 
event occurring on or before July 9, 2012 to such of the former directors or officers, of the 
Corporation to such extent and to such effect as the Board of Directors shall determine to be 
appropriate and authorized by the laws of the State of Delaware; provided that, for each such 
former director or officer or current or former employee or agent, the Corporation may 
indemnify such persons only to the extent of available coverage under an applicable insurance 
policy (and payable from the proceeds of such insurance policy), unless otherwise required by 
the laws of the State of Delaware. 

Section 4.3.  General.  The provisions of this Article IV shall be applicable to all actions, 
claims, suits or proceedings made or commenced after the adoption hereof, whether arising from 
acts or omissions to act occurring before or after its adoption.  The provisions of this Article IV 
shall be deemed to be a contract between the Corporation and each director or officer who serves 
in such capacity at any time while this Article IV and the relevant provisions of the laws of the 
State of Delaware and other applicable law, if any, are in effect, and any repeal or modification 
hereof shall not affect any rights or obligations then existing with respect to any state of facts or 
any action, suit or proceeding then or theretofore existing, or any action, suit or proceeding 
thereafter brought or threatened based in whole or in part on any such state of facts.  If any 
provision of this Article IV shall be found to be invalid or limited in application by reason of any 
law or regulation, it shall not affect the validity of the remaining provisions hereof.  The rights of 
indemnification provided in this Article IV shall neither be exclusive of, nor be deemed in 
limitation of, any rights to which an officer, director, employee or agent may otherwise be 
entitled or permitted by contract, these By-laws, the Charter, vote of stockholders or directors or 
otherwise, or as a matter of law, both as to actions in such person’s official capacity and actions 
in any other capacity while holding such office.  For purposes of this Article IV references to 
“other enterprises” shall include employee benefit plans; references to “fines” shall include any 
excise taxes assessed on a person with respect to an employee benefit plan; and references to 
“serving at the request of the Corporation” shall include any service as a director, officer, 
employee or agent of the Corporation which imposes duties on, or involves services by, such 
director, officer, employee, or agent with respect to an employee benefit plan, its participants, or 
beneficiaries. 

 

ARTICLE V 
 

GENERAL PROVISIONS 

Section 5.1.  Fixing the Record Date.  (A)   In order that the Corporation may determine 
the stockholders entitled to notice of or to vote at any meeting of stockholders or any 
adjournment thereof, the Board of Directors may fix a record date, which record date shall not 
precede the date upon which the resolution fixing the record date is adopted by the Board of 
Directors, and which record date shall not be more than 60 nor less than 10 days before the date 
of such meeting.  If no record date is fixed by the Board of Directors, the record date for 
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determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at 
the close of business on the day next preceding the day on which notice is given, or, if notice is 
waived, at the close of business on the day next preceding the day on which the meeting is held.  
A determination of stockholders of record entitled to notice of or to vote at a meeting of 
stockholders shall apply to any adjournment of the meeting; provided that the Board of Directors 
may fix a new record date for the adjourned meeting. 

(B)  In order that the Corporation may determine the stockholders entitled to consent 
to corporate action in writing without a meeting, the Board of Directors may fix a record date, 
which record date shall not precede the date upon which the resolution fixing the record date is 
adopted by the Board of Directors, and which date shall not be more than 10 days after the date 
upon which the resolution fixing the record date is adopted by the Board of Directors.  If no 
record date has been fixed by the Board of Directors, the record date for determining 
stockholders entitled to consent to corporate action in writing without a meeting, when no prior 
action by the Board of Directors is required by Delaware Law, shall be the first date on which a 
signed written consent setting forth the action taken or proposed to be taken is delivered to the 
Corporation by delivery to its registered office in Delaware, its principal place of business, or an 
officer or agent of the Corporation having custody of the book in which proceedings of meetings 
of stockholders are recorded.  Delivery made to the Corporation’s registered office shall be by 
hand or by certified or registered mail, return receipt requested.  If no record date has been fixed 
by the Board of Directors and prior action by the Board of Directors is required by Delaware 
Law, the record date for determining stockholders entitled to consent to corporate action in 
writing without a meeting shall be at the close of business on the day on which the Board of 
Directors adopts the resolution taking such prior action. 

(C)  In order that the Corporation may determine the stockholders entitled to receive 
payment of any dividend or other distribution or allotment of any rights or the stockholders 
entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for 
the purpose of any other lawful action, the Board of Directors may fix a record date, which 
record date shall not precede the date upon which the resolution fixing the record date is adopted, 
and which record date shall be not more than 60 days prior to such action.  If no record date is 
fixed, the record date for determining stockholders for any such purpose shall be at the close of 
business on the day on which the Board of Directors adopts the resolution relating thereto. 

Section 5.2.  Dividends.  Subject to limitations contained in applicable law and the 
Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock 
of the Corporation, which dividends may be paid either in cash, in property or in shares of the 
capital stock of the Corporation. 

Section 5.3.  Notices.  Whenever any statute, the Charter or these By-Laws require notice 
to be given to any Director or stockholder, such notice may be given in writing by mail, 
addressed to such Director or stockholder at his address as it appears on the records of the 
Corporation, with postage thereon prepaid.  Such notice shall be deemed to have been given 
when it is deposited in the United States mail.  Notice to Directors may also be given by telefax 
or e-mail. 

Section 5.4.  Fiscal Year.  The fiscal year of the Corporation shall be fixed by the Board 
of Directors. 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 16 of 246



12 
  

Section 5.5.  Amendment.  Except as otherwise provided in the Charter, these By-Laws 
may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 66 
2/3 percent of the voting power of the stock outstanding and entitled to vote, voting as a single 
class. 
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SECOND AMENDED AND RESTATED
BY-LAWS

OF
PATRIOT COAL CORPORATION

(As adopted and in effect on [●]December 18, 2013)

ARTICLE I

MEETING OF STOCKHOLDERS

Section 1.1.  Place of Meeting.  Meetings of the stockholders of the Corporation shall
be held at such place either within or without the State of Delaware as the Board of Directors
may determine.

Section 1.2.  Annual Meetings.  (A) Unless directors are elected by written consent in
lieu of an annual meeting as permitted by the General Corporation Law of the State of
Delaware as the same exists or may hereafter be amended (“Delaware Law”), an annual
meeting of stockholders, commencing with the year 2014, shall be held for the election of
directors and to transact such other business as may properly be brought before the meeting.
Stockholders may, unless the Corporation’s Second Amended and Restated Certificate of
Incorporation (as amended and restated from time to time, the “Charter”) otherwise provides,
act by written consent to elect directors; provided, however, that if such consent is less than
unanimous, such action by written consent may be in lieu of holding an annual meeting only if
all of the directorships to which directors could be elected at an annual meeting held at the
effective time of such action are vacant and are filled by such action.

Section 1.3.  Special Meetings.  Special meetings of stockholders may be called by the
Chief Executive Officer,  the Chairman of the Board or by the board of directors of the
Corporation (the “Board of Directors”) pursuant to a resolution approved by a majority of the
then authorized number of directors and shall be called by the Secretary at the request in
writing of holders of record of a majority of the outstanding voting power of the Corporation
entitled to vote.  Such request shall state the purpose or purposes of the proposed meeting.

Section 1.4.  Notice of Meetings and Adjourned Meetings; Waivers of Notice.  (A)
Except as otherwise required by law, whenever stockholders are required or permitted to take
any action at a meeting of stockholders, whether an annual meeting or a special meeting, a
written notice of the meeting shall be given which shall state the place, if any, date and hour
of the meeting, the means of remote communications, if any, by which stockholders and proxy
holders may be deemed to be present in person and vote at such meeting, the record date for
determining the stockholders entitled to vote at the meeting, if such date is different from the
record date for determining stockholders entitled to notice of the meeting, and, in the case of a
special meeting, the purpose or purposes for which the meeting is called.  Unless otherwise
provided by Delaware Law, such notice shall be given not less than 40 nor more than 60 days
before the date of the meeting to each stockholder of record entitled to vote at such meeting.
Unless these By-laws otherwise require, when a meeting is adjourned to another time or place
(whether or not a quorum is present), notice need not be given of the adjourned meeting if the
time, place, if any, and the means of remote communications, if any, by which stockholders
and proxy holders may be deemed to be present in person and vote at such meeting, are
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announced at the meeting at which the adjournment is taken.  At the adjourned meeting, the
Corporation may transact any business which might have been transacted at the original
meeting.  If the adjournment is for more than 30 days, or after the adjournment a new record
date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given to
each stockholder of record entitled to vote at the meeting.

(B)   A written waiver of any such notice signed by the person entitled thereto, or a
waiver by electronic transmission by the person entitled to notice, whether before or after the
time stated therein, shall be deemed equivalent to notice.  Attendance of a person at a meeting
shall constitute a waiver of notice of such meeting, except when the person attends the
meeting for the express purpose of objecting, at the beginning of the meeting, to the
transaction of any business because the meeting is not lawfully called or convened.  Business
transacted at any special meeting of stockholders shall be limited to the purposes stated in the
notice.

Section 1.5.  Nomination of Directors.  Only persons who are nominated in accordance
with the procedures set forth in these By-laws shall be eligible to serve as directors.
Nominations of persons for election to the Board of Directors of the Corporation may be made
at a meeting of stockholders (a) by or at the direction of the Board of Directors, including as
specified in the notice of meeting and any supplement thereto or (b) by any stockholder of the
Corporation who is a stockholder of record at the time of giving of notice provided for in this
Section 1.5, who shall be entitled to vote for the election of directors at the meeting and who
complies with the notice and delivery procedures set forth in this Section 1.5. Such
nominations, other than those made by or at the direction of the Board of Directors, shall be
made pursuant to timely notice in writing to the Secretary of the Corporation. To be timely, a
stockholder’s notice shall be delivered to and received by the Secretary at the principal
executive offices of the Corporation not later than the close of business on the 10th day
following the day on which notice of the date of the meeting is first given by the Corporation.
In no event shall the notice of an adjournment or postponement of an annual meeting
commence a new time period (or extend any time period) for the giving of a stockholder’s
notice as described in this Section 1.5. Such stockholder’s notice shall set forth

(A)  as to each person whom the stockholder proposes to nominate for election
as a director, all information relating to such person that is or would be required to be
disclosed in solicitations of proxies for election of directors in an election contest, or is
otherwise required, pursuant to Regulation 14A under the Securities Exchange Act of
1934, as amended (the “Exchange Act”) and Rule 14a-11 thereunder (and such
person’s written consent to being named as a nominee and to serving as a director if
elected); and

(B)  as to the stockholder giving the notice

(i)  the name and address, as they appear on the Corporation’s books, of
such stockholder and

(ii) (a) the class or series and number of shares of the Corporation which
are held of record or are beneficially owned by such stockholder and (b) a
representation that the stockholder is a holder of record of stock of the

2
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Corporation entitled to vote at such meeting and intends to appear in person or
by proxy at the meeting to propose such nomination.

The Corporation may require any proposed nominee to furnish such other information
as it may reasonably require, including the completion of any questionnaires, to determine the
eligibility of such proposed nominee to serve as a director of the Corporation and the impact
that such service would have on the ability of the Corporation to satisfy the requirements of
laws, rules, regulations and listing standards applicable to the Corporation or its directors.

Section 1.6.  Notice of Business.  At any meeting of the stockholders, only such
business shall be conducted as shall have been brought before the meeting (a) by or at the
direction of the Board of Directors, including as specified in the notice of meeting and any
supplement thereto or (b) by any stockholder of the Corporation who is a stockholder of
record at the time of giving of the notice provided for in this Section 1.6, who shall be
entitled to vote at such meeting and who complies with the notice procedures set forth in this
Section 1.6. For business to be properly brought before a stockholder meeting by a
stockholder, the business must be a proper matter for stockholder action and the stockholder
must have given timely notice thereof in writing to the secretary of the Corporation.  To be
timely, a stockholder’s notice shall be delivered to and received by the Secretary at the
principal executive offices of the Corporation not later than the close of business on the 10th
day following the day on which notice of the date of the meeting is first given by the
Corporation.  In no event shall the notice of an adjournment or postponement of an annual
meeting commence a new time period (or extend any time period) for the giving of a
stockholder's notice as described in this Section 1.6.  A stockholder’s notice shall set forth as
to each matter the stockholder proposes to bring before the meeting

(A)  a brief description of the business desired to be brought before the
meeting, the text of the proposal or business (including the text of any resolutions
proposed for consideration and if such business includes a proposal to amend the By-
laws of the Corporation, the text of the proposed amendment), and the reasons for
conducting such business at the meeting and any material interest in such business of
such stockholder;

(B)  as to the stockholder giving the notice

(i)  the name and address, as they appear on the Corporation’s books, of
such stockholder and

(ii) (a) the class or series and number of shares of the Corporation which
are held of record or are beneficially owned by such stockholder and (b) a
representation that the stockholder is a holder of record of stock of the
Corporation entitled to vote at such meeting and intends to appear in person or
by proxy at the meeting to propose such business.

The chairman of the meeting shall have the power and duty to determine whether a
nomination or any business proposed to be brought before the meeting was made or proposed
in accordance with the procedures set forth in these Section 1.5 and Section 1.6, and if any
proposed nomination or business is not in compliance with these Sections as applicable, to
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declare that such defective proposal or nomination shall be disregarded.  Notwithstanding the
foregoing provisions of these Section 1.5 and Section 1.6, unless otherwise required by law, if
the stockholder (or a qualified representative of the stockholder) does not appear at the
meeting of stockholders of the Corporation to present a nomination or proposed business, such
nomination shall be disregarded and such proposed business shall not be transacted,
notwithstanding that proxies in respect of such vote may have been received by the
Corporation.  For purposes of these Section 1.5 and Section 1.6, to be considered a qualified
representative of the stockholder, a person must be a duly authorized officer, manager or
partner of such stockholder or must be authorized by a writing executed by such stockholder
or an electronic transmission delivered by such stockholder to act for such stockholder as
proxy at the meeting of stockholders and such person must produce such writing or electronic
transmission, or a reliable reproduction of the writing or electronic transmission, at the
meeting of stockholders.

Section 1.7.  Quorum.  At any meeting of stockholders, the holders of record, present
in person or by proxy, of a majority of the voting power of the Corporation’s issued and
outstanding capital stock and entitled to vote thereat shall constitute a quorum for the
transaction of business, except as otherwise provided by applicable law.  Where a separate
vote by a class or classes or series is required, a majority of the voting power of the shares of
such class or classes or series in person or represented by proxy shall constitute a quorum
entitled to take action with respect to that vote on that matter.  In the absence of a quorum,
any officer entitled to preside at or to act as secretary of the meeting shall have the power to
adjourn the meeting from time to time until a quorum is present.

Section 1.8.  Voting.  Except as otherwise provided by applicable law, these By-laws
or by the Charter, (a) all matters submitted to a meeting of stockholders, other than the
election of directors, shall be decided by vote of the holders of record of a majority of the
voting power  of the Corporation’s issued and outstanding capital stock present in person or
represented by proxy at the meeting and entitled to vote on the matter, (b) directors shall be
elected by a plurality of the votes of the shares of the Corporation’s issued and outstanding
capital stock present in person or represented by proxy at the meeting and entitled to vote on
the election of directors and (c) each stockholder entitled to vote at a meeting of stockholders
or to express consent or dissent to a corporate action in writing without a meeting may
authorize another person or persons to act for such stockholder by proxy, appointed by an
instrument in writing, subscribed by such stockholder or by his attorney thereunto authorized,
or by proxy sent by cable, telegram or by any means of electronic communication permitted
by law, which results in a writing from such stockholder or by his attorney, and delivered to
the secretary of the meeting.  No proxy shall be voted after three (3) years from its date,
unless said proxy provides for a longer period.

Section 1.9  Action by Consent. (A) Unless otherwise provided in the Charter, any
action required to be taken at any annual or special meeting of stockholders, or any action
which may be taken at any annual or special meeting of stockholders, may be taken without a
meeting, without prior notice and without a vote, if a consent or consents in writing, setting
forth the action so taken, shall be signed by the holders of outstanding capital stock having not
less than the minimum number of votes that would be necessary to authorize or take such
action at a meeting at which all shares entitled to vote thereon were present and voted and
shall be delivered to the Corporation by delivery to its registered office in Delaware, its
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principal place of business, or an officer or agent of the Corporation having custody of the
book in which proceedings of meetings of stockholders are recorded.  Delivery made to the
Corporation’s registered office shall be by hand or by certified or registered mail, return
receipt requested.  Prompt notice of the taking of the corporate action without a meeting by
less than unanimous written consent shall be given to those stockholders who have not
consented in writing and who, if the action had been taken at a meeting, would have been
entitled to notice of the meeting if the record date for such meeting had been the date that
written consents signed by a sufficient number of stockholders to take the action were
delivered to the Corporation as provided in subparagraph (B) of this Section 1.9.

(B)  Every written consent shall bear the date of signature of each
stockholder who signs the consent, and no written consent shall be effective to take the
corporate action referred to therein unless, within 60 days of the earliest dated consent
delivered in the manner required by this Section 1.9 and by applicable law to the Corporation,
written consents signed by a sufficient number of holders to take action are delivered to the
Corporation by delivery to its registered office in Delaware, its principal place of business or
an officer or agent of the Corporation having custody of the book in which proceedings of
meetings of stockholders are recorded.  Delivery made to the Corporation’s registered office
shall be by hand or by certified or registered mail, return receipt requested.

Section 1.10.  General.  (A) Only persons who are nominated in accordance with the
procedures set forth in these By-Laws shall be eligible to serve as directors and only such
business shall be conducted at a meeting of stockholders as shall have been brought before the
meeting in accordance with the procedures set forth in these By-Laws.  Except as otherwise
provided by law, the Charter or these By-Laws, the Chairman of the meeting shall have the
power and duty to determine whether a nomination or any business proposed to be brought
before the meeting was made in accordance with the procedures set forth in these By-Laws
and, if any proposed nomination or business is not in compliance with these By-Laws, to
declare that such defective nomination shall be disregarded or that such proposed business
shall not be transacted.

(B)   For purposes of these By-Laws, no adjournment nor notice of adjournment of
any meeting shall be deemed to constitute a new notice of such meeting for purposes of this
Article I, and in order for any notification required to be delivered by a stockholder pursuant
to this Article I to be timely, such notification must be delivered within the periods set forth
above with respect to the originally scheduled meeting.  Subject to applicable law, the Board
of Directors may elect to postpone any previously scheduled meeting of stockholders.

Section 1.11.  List of Stockholders Entitled to Vote.  The officer of the Corporation
who has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10)
days before every meeting of stockholders, a complete list of the stockholders entitled to vote
at the meeting, arranged in alphabetical order, and showing the address of each stockholder
and the number of shares registered in the name of each stockholder. Such list shall be open
to the examination of any stockholder, for any purpose germane to the meeting, during
ordinary business hours, for a period of at least ten (10) days prior to the meeting (i) on a
reasonably accessible electronic network, provided that the information required to gain access
to such list is provided with the notice of the meeting, or (ii) during ordinary business hours,
at the principal place of business of the Corporation. In the event that the Corporation
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determines to make the list available on an electronic network, the Corporation may take
reasonable steps to ensure that such information is available only to stockholders of the
Corporation. If the meeting is to be held at a place, then the list shall be produced and kept at
the time and place of the meeting during the whole time thereof, and may be inspected by any
stockholder who is present.  If the meeting is to be held solely by means of remote
communication, then the list shall also be open to the examination of any stockholder during
the whole time of the meeting on a reasonably accessible electronic network, and the
information required to access such list shall be provided with the notice of the meeting.

ARTICLE II

DIRECTORS

Section 2.1.  Number, Election and Removal of Directors.  The number of Directors
that shall constitute the Board of Directors shall initially be five (5).  Thereafter, within the
limits specified in the Charter, the number of Directors shall be determined by the Board of
Directors or by the stockholders.  The Directors shall be elected by the stockholders at their
annual meeting in the manner set forth in the Charter, except as provided in Section 1.2 and
Section 2.9 herein, and each director so elected shall hold office until such director’s successor
is elected and qualified or until such director’s earlier death, resignation or removal.  Directors
may be removed with or without cause, at any time by the affirmative vote of at least 66
2/3 percent in voting power of all shares of the Corporation entitled to vote generally in the
election of directors, voting as a single class and vacancies thus created may be filled in
accordance with Section 2.9 herein.

Section 2.2.  Regular Meetings.  After the place and time of regular meetings of the
Board of Directors shall have been determined and notice thereof shall have been once given
to each member of the Board of Directors, regular meetings may be held without further
notice being given.

Section 2.3  Special Meetings.  Special meetings of the Board of Directors may be
called by the Chairman of the Board or the President and shall be called by the Chairman of
the Board, President or Secretary on the written request of three directors.  Notice of special
meetings of the Board of Directors shall be given to each director at least three days before
the date of the meeting in such manner as is determined by the Board of Directors. A meeting
of the Board of Directors may be held without notice immediately after the annual meeting of
the stockholders.

Section 2.4.  Quorum.  A majority of the entire Board of Directors shall constitute a
quorum for the transaction of business.  If a quorum is not present at any meeting of the
Board of Directors, the Directors present may adjourn the meeting from time to time, without
notice other than announcement at the meeting, until such a quorum is present.  Except as
otherwise provided by applicable law, the Charter, these By-Laws or any contract or
agreement to which the Corporation is a party, the act of a majority of the Directors present at
any meeting at which there is a quorum shall be the act of the Board of Directors.

Section 2.5.  Committees of Directors.  The Board of Directors may, by resolution
adopted by a majority of the entire Board, designate one or more committees, including
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without limitation an Executive Committee, to have and exercise such power and authority as
the Board of Directors shall specify.  In the absence or disqualification of a member of a
committee, the member or members thereof present at any meeting and not disqualified from
voting, whether or not he or they constitute a quorum, may unanimously appoint another
Director to act at the meeting in place of any such absent or disqualified member.

Section 2.6.  Actions without a Meeting.  Any action required or permitted to be taken
at any meeting of the Board of Directors or a committee thereof may be taken without a
meeting if all the members of the board or of such committee, as the case may be, consent
thereto in writing or by electronic transmission, and such writing or writings or electronic
transmission or transmissions are filed with the records of the meetings of the board or of
such committee.  Such consent shall be treated for all purposes as the act of the board or of
such committee, as the case may be.

Section 2.7.  Participation in Meetings by Conference Telephone.  Members of the
Board of Directors, or any committee designated by the Board of Directors, may participate in
a meeting of such board or committee by means of conference telephone or other
communications equipment by means of which all persons participating in the meeting can
hear each other or by any other means permitted by law.  Such participation shall constitute
presence in person at such meeting.

Section 2.8.  Resignation.  Any director may resign at any time by giving notice in
writing or by electronic transmission to the Board of Directors or to the Secretary of the
Corporation.  The resignation of any director shall take effect upon receipt of notice thereof or
at such later time as shall be specified in such notice; and unless otherwise specified therein,
the acceptance of such resignation shall not be necessary to make it effective

Section 2.9.  Vacancies.  Unless otherwise required by law or provided in the Charter,
vacancies and newly created directorships resulting from any increase in the authorized
number of directors elected by all the stockholders having the right to vote as a single class
may be filled by (i) a majority of the directors then in office, although less than a quorum, or
by a sole remaining director, or (ii) by the affirmative vote or written consent of the holders of
a majority of voting power of the outstanding capital stock of the Corporation then entitled to
vote at any election of directors.  Whenever the holders of any class or classes of stock or
series thereof are entitled to elect one or more directors by the Charter, vacancies and newly
created directorships of such class or classes or series may be filled by a majority of directors
elected by such class or classes or series thereof then in office, or by a sole remaining director
so elected.  Each director so chosen shall hold office until his or her successor is elected and
qualified, or until his or her earlier death, resignation or removal.  If there are no directors in
office, then an election of directors may be held in accordance with the law.  Unless otherwise
provided in the Charter, when one or more directors shall resign from the Board, effective at a
future date, a majority of the directors then in office, including those who have so resigned,
shall have the power to fill such vacancy or vacancies, the vote thereon to take effect when
such resignation or resignations shall become effective, and each director so chosen shall hold
office as provided in the filling of other vacancies.

Section 2.10.  Compensation.  In the discretion of the Board of Directors, each director
may be paid such fees for his or her services as director (including as a member of one or
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more committees of the Board of Directors) and be reimbursed for his or her reasonable
expenses incurred in the performance of his or her duties as director as the board of directors
from time to time may determine.  Nothing contained in this Section 2.10 shall be construed
to preclude any director from serving the Corporation in any other capacity and receiving
reasonable compensation therefor.

Section 2.11.  Reliance Upon Books and Records.  A member of the Board of
Directors, or a member of any committee designated by the Board of Directors shall, in the
performance of his or her duties, be fully protected in relying in good faith upon the records
of the Corporation and upon such information, opinions, reports or statements presented to the
Corporation by any of the Corporation’s officers, employees, agents, committees, or by any
other person as to matters the member reasonably believes are within such other person’s or
persons’ professional or expert competence, and who has been selected with reasonable care
by or on behalf of the Corporation.

ARTICLE III

CHAIRMAN OF THE BOARD AND OFFICERS

Section 3.1.  Chairman of the Board.  The Board of Directors shall elect from time to
time one of its own members as the Chairman of the Board of Directors (the “Chairman”).
The Chairman may also be the Chief Executive Officer or other officer of the Corporation.
The Chairman shall preside at the meetings of the Board and may call meetings of the Board
and any committee thereof, whenever he deems necessary, and he shall call to order and
preside at all meetings of the stockholders of the Corporation.  In addition, he shall have such
other powers and duties as the Board shall designate from time to time.

Section 3.2.  Principal Officers.  The principal officers of the Corporation shall consist
of a Chief Executive Officer, a President, one or more Executive Vice Presidents, one or more
Senior Vice Presidents, a Secretary, a Treasurer and such other additional officers with such
titles (including, without limitation, a Chief Operating Officer and a Chief Financial Officer)
as the Board of Directors shall from time to time determine, all of whom shall be elected by
and shall serve at the pleasure of the Board of Directors.  Subject to applicable law, an officer
may hold more than one office, if so elected by the Board of Directors.  Such officers shall
have the usual powers and shall perform all the usual duties incident to their respective
offices.  Such officers shall also have such powers and duties as from time to time may be
conferred by the Board of Directors.  All officers shall be subject to the supervision and
direction of the Board of Directors.  The Board of Directors may from time to time elect, or
the Chief Executive Officer or President may appoint, such other officers (including one or
more Vice Presidents, Assistant Vice Presidents, Assistant Secretaries, Assistant Treasurers,
and Assistant Controllers) and such agents, as may be necessary or desirable for the conduct
of the business of the Corporation.  Such other officers and agents shall have such duties and
shall hold their offices for such terms as may be prescribed by the Board of Directors or by
the Chief Executive Officer or President, as the case may be.  The officers of the Corporation
need not be stockholders of the Corporation nor need such officers be directors of the
Corporation.
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Section 3.3.  Election and Term of Office.  The officers of the Corporation shall be
elected annually by the Board of Directors at the regular meeting of the Board of Directors
held after the annual meeting of stockholders.  If the election of officers shall not be held at
such meeting, such election shall be held as soon thereafter as convenient.  Each officer shall
hold office until his successor shall have been duly elected and shall have qualified or until
his death or until he shall resign, but any officer may be removed from office at any time as
provided in Section 3.4.

Section 3.4.  Removal.  Any officer elected, or agent appointed, by the Board of
Directors may be removed by resolution adopted by the Board of Directors whenever, in their
judgment, the best interests of the Corporation would be served thereby.  Any officer or agent
appointed by the Chief Executive Officer or the President may be removed by the Chief
Executive Officer or the President, as the case may be, whenever, in such officer’s judgment,
the best interests of the Corporation would be served thereby.  Such removal shall be without
prejudice to the contractual rights, if any, of the person so removed; provided that no elected
officer shall have any contractual rights against the Corporation for compensation beyond the
date of the election of his successor, his death, his resignation or his removal, whichever event
shall first occur, except as otherwise provided in an employment contract or under an
employee deferred compensation plan.

Section 3.5.  Resignations.  Any officer may resign at any time by giving written
notice to the Board of Directors (or to a principal officer if the Board of Directors has
delegated to such principal officer the power to appoint and to remove such officer).  The
resignation of any officer shall take effect upon receipt of notice thereof or at such later time
as shall be specified in such notice; and unless otherwise specified therein, the acceptance of
such resignation shall not be necessary to make it effective.

Section 3.6.  Vacancies.  A newly created elected office and a vacancy in any elected
office because of death, resignation, or removal may be filled by the Board of Directors for
the unexpired portion of the term at any meeting of the Board of Directors.  Any vacancy in
an office appointed by the Chief Executive Officer or the President because of death,
resignation, or removal may be filled by the Chief Executive Officer or the President.

ARTICLE IV

INDEMNIFICATION

Section 4.1.  Mandatory Indemnification.  The Corporation shall indemnify any person
(and such person’s heirs, executors or administrators) who was or is a party or is threatened to
be made a party to any threatened, pending or completed action, suit or proceeding (brought in
the right of the Corporation or otherwise), whether civil, criminal, administrative or
investigative, and whether formal or informal, including appeals, by reason of the fact that
such person is or was a director or officer of the Corporation or, while a director or officer of
the Corporation, is or was, serving at the request of the Corporation as a director, officer,
partner, trustee, employee or agent of another corporation, partnership, joint venture, trust,
limited liability company or other enterprise, for and against all expenses (including attorneys’
fees), judgments, fines and amounts paid in settlement actually and reasonably incurred by
such person or such heirs, executors or administrators in connection with such action, suit or
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proceeding, including appeals. The Corporation shall promptly pay expenses incurred by any
person described in this Section 4.1 in defending any action, suit or proceeding in advance of
the final disposition of such action, suit or proceeding, including appeals, upon presentation of
appropriate documentation. Notwithstanding the preceding sentences, the Corporation shall be
required to indemnify a person described in such sentences who was not a director or officer
of the Corporation as of December [18], 2013 only to the extent that the events precipitating
any action, suit or proceeding occurred after July 9, 2012, and the Corporation shall be
required to indemnify a person described in such sentences in connection with any action, suit
or proceeding (or part thereof) commenced by such person only if the commencement of such
action, suit or proceeding (or part thereof) by such person was authorized by the Board of
Directors of the Corporation.

Section 4.2.  Permissive Indemnification.  The Corporation may, by action of its Board
of Directors, provide indemnification to such of the employees and agents, or with respect to
an event occurring on or before July 9, 2012 to such of the former directors or officers, of the
Corporation to such extent and to such effect as the Board of Directors shall determine to be
appropriate and authorized by the laws of the State of Delaware; provided that, for each such
former director or officer or current or former employee or agent, the Corporation may
indemnify such persons only to the extent of available coverage under an applicable insurance
policy (and payable from the proceeds of such insurance policy), unless otherwise required by
the laws of the State of Delaware.

Section 4.3.  General.  The provisions of this Article IV shall be applicable to all
actions, claims, suits or proceedings made or commenced after the adoption hereof, whether
arising from acts or omissions to act occurring before or after its adoption.  The provisions of
this Article IV shall be deemed to be a contract between the Corporation and each director or
officer who serves in such capacity at any time while this Article IV and the relevant
provisions of the laws of the State of Delaware and other applicable law, if any, are in effect,
and any repeal or modification hereof shall not affect any rights or obligations then existing
with respect to any state of facts or any action, suit or proceeding then or theretofore existing,
or any action, suit or proceeding thereafter brought or threatened based in whole or in part on
any such state of facts.  If any provision of this Article IV shall be found to be invalid or
limited in application by reason of any law or regulation, it shall not affect the validity of the
remaining provisions hereof.  The rights of indemnification provided in this Article IV shall
neither be exclusive of, nor be deemed in limitation of, any rights to which an officer,
director, employee or agent may otherwise be entitled or permitted by contract, these By-laws,
the Charter, vote of stockholders or directors or otherwise, or as a matter of law, both as to
actions in such person’s official capacity and actions in any other capacity while holding such
office.  For purposes of this Article IV references to “other enterprises” shall include employee
benefit plans; references to “fines” shall include any excise taxes assessed on a person with
respect to an employee benefit plan; and references to “serving at the request of the
Corporation” shall include any service as a director, officer, employee or agent of the
Corporation which imposes duties on, or involves services by, such director, officer, employee,
or agent with respect to an employee benefit plan, its participants, or beneficiaries.
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ARTICLE V

GENERAL PROVISIONS

Section 5.1.  Fixing the Record Date.  (A)   In order that the Corporation may
determine the stockholders entitled to notice of or to vote at any meeting of stockholders or
any adjournment thereof, the Board of Directors may fix a record date, which record date shall
not precede the date upon which the resolution fixing the record date is adopted by the Board
of Directors, and which record date shall not be more than 60 nor less than 10 days before the
date of such meeting.  If no record date is fixed by the Board of Directors, the record date for
determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be
at the close of business on the day next preceding the day on which notice is given, or, if
notice is waived, at the close of business on the day next preceding the day on which the
meeting is held.  A determination of stockholders of record entitled to notice of or to vote at a
meeting of stockholders shall apply to any adjournment of the meeting; provided that the
Board of Directors may fix a new record date for the adjourned meeting.

(B)   In order that the Corporation may determine the stockholders entitled to
consent to corporate action in writing without a meeting, the Board of Directors may fix a
record date, which record date shall not precede the date upon which the resolution fixing the
record date is adopted by the Board of Directors, and which date shall not be more than 10
days after the date upon which the resolution fixing the record date is adopted by the Board of
Directors.  If no record date has been fixed by the Board of Directors, the record date for
determining stockholders entitled to consent to corporate action in writing without a meeting,
when no prior action by the Board of Directors is required by Delaware Law, shall be the first
date on which a signed written consent setting forth the action taken or proposed to be taken
is delivered to the Corporation by delivery to its registered office in Delaware, its principal
place of business, or an officer or agent of the Corporation having custody of the book in
which proceedings of meetings of stockholders are recorded.  Delivery made to the
Corporation’s registered office shall be by hand or by certified or registered mail, return
receipt requested.  If no record date has been fixed by the Board of Directors and prior action
by the Board of Directors is required by Delaware Law, the record date for determining
stockholders entitled to consent to corporate action in writing without a meeting shall be at the
close of business on the day on which the Board of Directors adopts the resolution taking such
prior action.

(C)   In order that the Corporation may determine the stockholders entitled to
receive payment of any dividend or other distribution or allotment of any rights or the
stockholders entitled to exercise any rights in respect of any change, conversion or exchange
of stock, or for the purpose of any other lawful action, the Board of Directors may fix a
record date, which record date shall not precede the date upon which the resolution fixing the
record date is adopted, and which record date shall be not more than 60 days prior to such
action.  If no record date is fixed, the record date for determining stockholders for any such
purpose shall be at the close of business on the day on which the Board of Directors adopts
the resolution relating thereto.

Section 5.2.  Dividends.  Subject to limitations contained in applicable law and the
Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock
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of the Corporation, which dividends may be paid either in cash, in property or in shares of the
capital stock of the Corporation.

Section 5.3.  Notices.  Whenever any statute, the Charter or these By-Laws require
notice to be given to any Director or stockholder, such notice may be given in writing by mail,
addressed to such Director or stockholder at his address as it appears on the records of the
Corporation, with postage thereon prepaid.  Such notice shall be deemed to have been given
when it is deposited in the United States mail.  Notice to Directors may also be given by
telefax or e-mail.

Section 5.4.  Fiscal Year.  The fiscal year of the Corporation shall be fixed by the
Board of Directors.

Section 5.5.  Amendment.  Except as otherwise provided in the Charter, these By-Laws
may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 66
2/3 percent of the voting power of the stock outstanding and entitled to vote, voting as a
single class.
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WARRANT AGREEMENT 

THIS WARRANT AGREEMENT (this “Agreement”), dated as of December 18, 2013, is 
entered into between PATRIOT COAL CORPORATION, a Delaware corporation (the 
“Company”), and AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC (the 
“Warrant Agent”). Capitalized terms not otherwise defined herein have the meanings set forth in 
Article 1. 

W I T N E S S E T H : 

WHEREAS, on July 9, 2012, the Company and certain of the Company’s direct and 
indirect subsidiaries each filed a voluntary petition under chapter 11 of title 11 of the United 
States Code §§ 101-1330 (as amended, the “Bankruptcy Code”) and, on September 23, 2013 
certain of the Company’s other subsidiaries each filed a voluntary chapter petition under the 
Bankruptcy Code and continued in the possession of their assets and in the management of their 
businesses pursuant to sections 1107 and 1108 of the Bankruptcy Code; 

WHEREAS, the Fourth Amended Joint Plan of Reorganization (as amended or 
supplemented from time to time, the “Plan”) approved by the United States Bankruptcy Court for 
the Eastern District of Missouri (the “Bankruptcy Court”), provides that, upon consummation of 
the Plan, the Company shall issue to participants in the Company’s Warrants Rights Offering 
(collectively, the “Rights Offering Participants”) and to the “Backstop Parties” in accordance 
with the terms of the Backstop Rights Purchase Agreement, Warrants of the Company (the 
“Warrants”) entitling the registered holders thereof to purchase shares of the Class A Common 
Stock (the “Initial Holders”) 

WHEREAS, the Bankruptcy Court confirmed the Plan and the Effective Date under the 
Plan occurred on the date first written above; 

WHEREAS, the Company desires the Warrant Agent to act on behalf of the Company in 
connection with the issuance, transfer, exchange, exercise and replacement of the Warrants and 
the Warrant Certificates, and in this Agreement wishes to set forth, among other things, the form 
and provisions of the Warrants and the Warrant Certificates and the terms and conditions on 
which they may be issued, transferred, exchanged, exercised and replaced; and 

WHEREAS, all acts and things have been done and performed which are necessary to 
make the Warrants, when executed on behalf of the Company and countersigned by or on behalf 
of the Warrant Agent, as provided herein, the valid, binding and legal obligations of the 
Company, and to authorize the execution and delivery of this Agreement. 

NOW, THEREFORE, in consideration of the promises and of the mutual agreements 
herein contained, the parties hereto agree as follows: 
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ARTICLE 1 
DEFINITIONS 

Section 1.1 Definitions. As used herein: 

“Accredited Investor Certificate” means a certificate substantially in the form of Exhibit 
G hereto. 

“A.I. Warrant Certificate” means a global Warrant Certificate that bears the Restricted 
Legend representing Warrants issued and sold to Accredited Investors within the meaning of 
Rule 501(a) of Regulation D under the Securities Act. 

“Additional Common Stock” has the meaning assigned to such term in Section 6.6. 

“Adjusted Exercise Price” has the meaning assigned to such term in Section 6.6. 

“Agreement” has the meaning assigned to such term in the preamble of this Agreement. 

“Backstop Party” has the meaning assigned to such term in the Backstop Rights Purchase 
Agreement. 

“Backstop Rights Purchase Agreement” has the meaning assigned to such term in the 
Plan. 

“Bankruptcy Code” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Below Market Issuance” has the meaning assigned to such term in Section 6.6. 

“Bankruptcy Court” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Beneficial Holder” shall mean any person or entity that holds beneficial interests in a 
Warrant Certificate. 

“Board of Directors” means the board of directors of the Company or any committee 
thereof duly authorized to act on behalf of such board. 

“Book-Entry Warrants” has the meaning assigned to such term in Section 2.1. 

“Business Day” means any day other than a Saturday, Sunday or any other day on which 
the New York Stock Exchange is authorized or obligated by law or executive order to close. 

“Cash Dividend” has the meaning assigned to such term in Section 6.3(b). 

“Cashless Exercise” has the meaning ascribed to such term in Section 3.2(d). 

“Class A Common Stock” means the Company’s Class A common stock, par value 
$0.00001 per share. 
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“Common Stock Equivalents” has the meaning assigned to such term in Section 6.6. 

“Company” has the meaning assigned to such term in the preamble of this Agreement. 

“Current Market Price” has the meaning assigned to such term in Section 6.3(c). 

“Daily Closing Price” for any day shall mean the last reported closing price of the 
applicable security on such day on the applicable quotation system (it being understood that if 
only one sale occurred on such day, then the Daily Closing Price for such day shall be the price 
at which such sale occurred). 

“Depositary” has the meaning assigned to such term in Section 2.2(a)(ii). 

“Depositary Legend” means the legend set forth in Exhibit C. 

“Effective Date” has the meaning assigned to such term in the recitals of this Agreement. 

“Ex-Dividend Date” means the first date on which shares of Class A Common Stock 
trade on the applicable exchange or in the applicable market, regular way, without the right to 
receive the issuance, dividend or distribution in question. 

“Exercise Amount” has the meaning assigned to such term in Section 3.2(c). 

“Exercise Date” means any date on which a Warrant is exercised in accordance with the 
terms of the Warrant. 

“Exercise Form” has the meaning assigned to such term in Section 3.2(b). 

“Exercise Period” means the period commencing on the Effective Date, and expiring at 
5:00 p.m., New York City time, on the tenth (10th) anniversary of the Effective Date (such time 
on such tenth anniversary being referred to as the “Expiration Date”). 

“Exercise Price” means a price per share of Class A Common Stock of $0.01, as adjusted 
pursuant to Article 6. 

“Generally Occurred” shall mean a minimum of 7,500 shares of Class A Common Stock 
are traded and such sales are reported on the applicable over-the-counter market. 

“Holder” has the meaning assigned to such term in Section 3.2(a). 

“Initial Holders” has the meaning assigned to such term in the recitals of this Agreement. 

“Non-Adjusted Cash Dividend” means any Cash Dividend for which a reduction in the 
Exercise Price has not been previously made pursuant to Section 6.3(b). 

“Non-Cash Dividend” has the meaning assigned to such term in Section 6.3(a). 

“Per Share Dividend Amount” means, with respect to any Cash Dividend, the amount of 
cash to be paid in such dividend per share of Class A Common Stock. 
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“Person” means an individual, a corporation, a limited liability company, a company, a 
voluntary association, a general partnership, a limited partnership, a joint venture, an association, 
a joint-stock company, a trust, an unincorporated organization or a government or any agency, 
instrumentality or political subdivision thereof. 

“Plan” has the meaning assigned to such term in the recitals of this Agreement. 

“Quoted Price” of the Class A Common Stock (or other Warrant Share security, as 
applicable) on any date means (i) if the Class A Common Stock (or other Warrant Share security, 
as applicable) is then listed and actively traded on a national securities exchange, the last 
reported closing price of such security on such date (or if such date is not a trading day, on the 
immediately preceding trading day) on the principal national securities exchange on which such 
security is listed or traded, or (ii) if the Class A Common Stock (or other Warrant Share security, 
as applicable) is not then listed on a national securities exchange, the average of the Daily 
Closing Prices of such security on the principal over-the-counter quotation system on which such 
security trades (if such security trades on more than one such system, then such principal system 
shall be as reasonably identified by the Company based on relative volumes traded on all such 
systems), measured over the immediately preceding ten (10) Business Days (which need not be 
consecutive) in which trading in such security Generally Occurred (or, if no such trading shall 
have Generally Occurred in at least ten (10) of the last thirty (30) Business Days prior to the date 
in question, then the Quoted Price shall be the price reflected in the most recent third party 
valuation provided to the Company by an investment or valuation firm retained by the Company 
for purposes of valuing stock awards, which valuation shall be available upon written request 
upon written proof of ownership in a Warrant, provided that the Company may request that the 
Holder requesting such valuation execute a confidentiality agreement with respect to such 
valuation (if such valuation has not already been made public) satisfactory to the Company, and 
provided further that if such valuation is more than six months old or no such valuation has been 
provided, the Board of Directors shall determine the Quoted Price in good faith based on the 
basis of such factors as it reasonably determines to be appropriate). 

“Reorganization Event” has the meaning assigned to such term in Section 6.5. 

“Registered Holder” has the meaning assigned to such term in Section 2.3(d). 

“Restricted Legend” means the legend set forth in Exhibit B. 

“Rights Offering Participant” has the meaning assigned to such term in the recitals of this 
Agreement. 

“Rights Offerings Procedures” has the meaning assigned to such term in the Plan. 

“Rule 144A Certificate” means a certificate substantially in the form of Exhibit F hereto. 

“Rule 144A Warrant Certificate” means a global Warrant Certificate that bears the 
Restricted Legend representing Warrants issued and sold pursuant to Rule 144A. 

“Securities Act” means the Securities Act of 1933, as amended, including any rules or 
regulations promulgated thereunder. 
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“Successor Person” means the successor to the Company or the Person acquiring the 
Company in connection with a Reorganization Event where the Company is not the surviving 
Person. 

“Transfer Agent” means American Stock Transfer & Trust Company, LLC, in its 
capacity as transfer agent for the Company. 

“Warrants” has the meaning assigned to such term in the recitals of this Agreement. 

“Warrant Agent” means American Stock Transfer & Trust Company, LLC, in its capacity 
as the initial Warrant Agent hereunder, but only for so long as it serves in such capacity, and any 
successor Warrant Agent appointed pursuant to this Agreement. 

“Warrant Agent Office” has the meaning assigned to such term in Section 3.1. 

“Warrant Certificates” has the meaning assigned to such term in Section 2.2(a). 

“Warrant Register” has the meaning assigned to such term in Section 2.3(c). 

“Warrants Rights Offering” has the meaning assigned to such term in the Plan. 

“Warrant Shares” shall mean the shares of Common Stock issued or issuable upon 
exercise of a Warrant, including any other securities (including any securities of any Successor 
Person) purchasable upon exercise of the Warrants as provided in Article 6.  A Warrant Share 
shall initially be equal to one share of Class A Common Stock, as subsequently adjusted pursuant 
to the terms of the Warrant and this Agreement.  For purposes of this Agreement, a Warrant 
Share shall be deemed to be “outstanding” from and after the Exercise Date thereof until the 
redemption, repurchase or cancellation of such Warrant Share by the Company.   

“Warrant Statements” has the meaning assigned to such term in Section 2.1. 

ARTICLE 2 
ISSUANCE OF WARRANTS; WARRANT CERTIFICATES; 

BOOK-ENTRY WARRANTS 

Section 2.1 Issuance of the Warrants.  On the terms and subject to the conditions of 
this Agreement and in accordance with the terms of the Plan, as of the Effective Date, (i) 
Warrants to purchase an aggregate of 10,000,000 Warrant Shares will be issued by the Company 
to the Rights Offering Participants, allocated amongst the Rights Offering Participants based on 
such Rights Offering Participant’s final allocation of Warrants determined pursuant to the Rights 
Offering Procedures, rounded up or down to the nearest whole number of underlying Warrant 
Shares such that no Rights Offering Participant shall receive a Warrant that includes a fraction of 
a Warrant Share, and (ii) Warrants to purchase an aggregate of 500,000 Warrant Shares will be 
issued by the Company to the Backstop Parties in accordance with the Backstop Rights Purchase 
Agreement, such that the Company shall issue to the Initial Holders Warrants entitling the 
Holders to collectively purchase, in the aggregate, up to 10,500,000 Warrant Shares, as such 
amounts may be adjusted from time to time pursuant to this Agreement.  On such date, the 
Company will deliver, or cause to be delivered to the Depositary, one or more global Warrant 
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Certificates evidencing a portion of the Warrants.  The remainder of the Warrants shall be issued 
by book-entry registration on the books of the Warrant Agent (“Book-Entry Warrants”) and shall 
be evidenced by statements issued by the Warrant Agent from time to time to the Registered 
Holders of Book-Entry Warrants reflecting such book-entry position (the “Warrant Statements”). 

Section 2.2 Form of Warrant; Execution of Warrant Certificates and Warrant 
Statements. 

(a) (i) Subject to Section 5.1 and Section 5.2 of this Agreement, the Warrants 
shall be issued (x) via book-entry registration on the books and records of the Warrant Agent and 
evidenced by the Warrant Statements, in substantially the form set forth in Exhibit A-1 hereto, 
and/or (y) by one or more global certificates (the “Warrant Certificates”) in substantially the 
form set forth in Exhibit A-2, respectively, hereto. The Warrant Statements and the Warrant 
Certificates shall be dated and may have such letters, numbers or other marks of identification or 
designation and such legends or endorsements printed, lithographed or engraved thereon as the 
officers of the Company executing the same may approve (execution thereof to be conclusive 
evidence of such approval) and as are not inconsistent with the provisions of this Agreement, or 
as may be required to comply with any applicable law, including applicable rules and regulations 
made pursuant to any such law. The Warrant Certificates and the Warrant Statements shall be 
signed on behalf of the Company by the chairman of the Board of Directors, the chief financial 
officer, the president, any vice president, any assistant vice president, the treasurer or any 
assistant treasurer of the Company, and each Warrant Certificate and Warrant Statement may but 
need not be attested by the Company’s secretary or one of its assistant secretaries. Such 
signatures may be manual or facsimile signatures of such authorized officers and may be 
imprinted or otherwise reproduced on the Warrant Certificates and Warrant Statements.   

(ii) Except as otherwise provided in paragraph (e), Error! Reference 
source not found. or Section 5.3(b)(i) each Warrant will bear the Restricted Legend. 

(1) Each Warrant Certificate will bear the DTC Legend. 

(2) Warrants offered and sold in reliance on any exception 
under the Securities Act other than Rule 144A will be issued, and upon the 
request of the Company to the Warrant Agent, Warrants offered and sold 
in reliance on Rule 144A may be issued, in the form of Book-Entry 
Warrants.  Warrants issued and sold to Accredited Investors within the 
meaning of Rule 501 of Regulation D under the Securities Act shall be 
issued in the form of A.I. Warrant Certificates. 

(b) The Warrant Certificates shall be deposited with the Warrant Agent and 
registered in the name of Cede & Co., as the nominee of The Depositary Trust Company (the 
“Depositary”). Each Warrant Certificate shall represent such number of the outstanding Warrants 
as specified therein, and each shall provide that it shall represent the aggregate amount of 
outstanding Warrants from time to time endorsed thereon and that the aggregate amount of 
outstanding Warrants represented thereby may from time to time be reduced or increased, as 
appropriate, in accordance with the terms of this Agreement. 
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(c) (i) If the Company determines (upon the advice of counsel and such other 
certifications and evidence as the Company may reasonably require) that a Warrant is eligible for 
resale pursuant to Rule 144 under the Securities Act (or a successor provision) without the need 
to satisfy current information or other requirements therein and that the Restricted Legend is no 
longer necessary or appropriate in order to ensure that subsequent transfers of the Warrant (or a 
beneficial interest therein) are effected in compliance with the Securities Act, or 

(ii) after a Warrant is sold pursuant to an effective registration 
statement under the Securities Act, 

the Company may instruct the Warrant Agent in writing to cancel the Warrant and issue to the 
Holder thereof (or to its transferee) a new Warrant of like tenor, registered in the name of the 
Holder thereof (or its transferee), that does not bear the Restricted Legend, and the Warrant 
Agent will comply with such instruction. 

(d) By its acceptance of any Warrant bearing the Restricted Legend (or any 
beneficial interest in such a Warrant), each Holder thereof and each owner of a beneficial interest 
therein acknowledges the restrictions on transfer of such Warrant (and any such beneficial 
interest) set forth in this Agreement and in the Restricted Legend and agrees that it will transfer 
such Warrant (and any such beneficial interest) only in accordance with the Agreement and such 
legend. 

(e) No Warrant Certificate shall be valid for any purpose, and no Warrant 
evidenced thereby shall be exercisable, until such Warrant Certificate has been countersigned by 
the Warrant Agent. Such signature by the Warrant Agent upon any Warrant Certificate executed 
by the Company shall be conclusive evidence, and the only evidence, that the Warrant Certificate 
so countersigned has been duly issued hereunder, and such signatures may be manual or 
facsimile signatures of an authorized representative of the Warrant Agent and may be imprinted 
or otherwise reproduced on the Warrant Certificates. 

(f) In case any officer of the Company who shall have signed any of the 
Warrant Certificates or Warrant Statements (either manually or by facsimile signature) shall 
cease to hold such officer position before the Warrant Certificates so signed shall have been 
countersigned and delivered by the Warrant Agent as provided herein, or before the Warrant 
Statements so signed shall have been delivered to the Registered Holders thereof, as the case 
may be, such Warrant Certificates or Warrant Statements may be countersigned (either manually 
or by facsimile signature, in the case of the Warrant Certificates) and delivered by the Warrant 
Agent notwithstanding that the person who signed such Warrant Certificates or Warrant 
Statements has ceased to hold such officer position with the Company, and any Warrant 
Certificate or Warrant Statement may be signed on behalf of the Company by such persons as, at 
the actual date of the execution of such Warrant Certificate or Warrant Statement, hold such 
officer positions with the Company, although at the date of the execution of this Agreement any 
such person did not hold such officer position. 
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Section 2.3 Issuance of Warrant Certificates and Book-Entry Warrants. 

(a) Warrant Certificates evidencing Warrants shall be executed by the 
Company in the manner set forth in Section 2.2 and delivered to the Warrant Agent. Warrant 
Certificates evidencing the Warrants to be issued to the Initial Holders under the Plan (other than 
Warrants to be registered as Book-Entry Warrants) shall be so executed by the Company and 
delivered to the Warrant Agent upon or promptly following the execution of this Agreement. 
Upon written order of the Company, the Warrant Agent shall (i) register in the Warrant Register 
the Book-Entry Warrants and (ii) upon receipt of Warrant Certificates duly executed on behalf of 
the Company, countersign (either manually or by facsimile signature) each such Warrant 
Certificate. Such written order of the Company shall specifically state the number of Warrants 
that are to be issued as Book-Entry Warrants and the number of Warrants that are to be issued as 
Warrant Certificates including the number of Warrants to be issued as Rule 144A Warrant 
Certificates and A.I. Warrant Certificates.  A Warrant Certificate shall be, and shall remain, 
subject to the provisions of this Agreement until such time as all of the Warrants evidenced 
thereby shall have been duly exercised or shall have expired or been canceled in accordance with 
the terms hereof. 

(b) Subsequent to the original issuance of Warrant Certificates to the Initial 
Holders, the Warrant Agent shall countersign a Warrant Certificate only if the Warrant 
Certificate is issued in exchange or substitution for one or more previously countersigned 
Warrant Certificates or in connection with their transfer as hereinafter provided. 

(c) The Warrant Agent shall keep, at an office designated for such purpose, 
books (the “Warrant Register”) in which, subject to such reasonable regulations as it may 
prescribe, it shall register the Book-Entry Warrants as well as any Warrant Certificates and 
exchanges and transfers of outstanding Warrants in accordance with the procedures set forth in 
Section 5.1 and Section 5.2 of this Agreement, all in form satisfactory to the Company and the 
Warrant Agent. No service charge shall be made for any exchange or registration of transfer of 
the Warrants, but the Company may require payment of a sum sufficient to cover any stamp or 
other tax or other governmental charge that may be imposed on the Registered Holder in 
connection with any such exchange or registration of transfer. The Warrant Agent shall have no 
obligation to effect an exchange or register a transfer unless and until any payments required by 
the immediately preceding sentence have been made. 

(d) Prior to due presentment for registration of transfer or exchange of any 
Warrant in accordance with the procedures set forth in this Agreement, subject to applicable law, 
the Company and the Warrant Agent may deem and treat the person in whose name any Warrant 
is registered upon the Warrant Register (the “Registered Holder” of such Warrant) as the 
absolute owner of such Warrant (notwithstanding any notation of ownership or other writing on a 
Warrant Certificate made by anyone other than the Company or the Warrant Agent), for the 
purpose of any exercise thereof, any distribution to the holder thereof and for all other purposes, 
and neither the Warrant Agent nor the Company shall be affected by notice to the contrary. 

(e) The Company in issuing the Warrants may use “CUSIP” numbers, and the 
Warrant Agent will use CUSIP numbers in notices as a convenience to Holders, the notice to 
state that no representation is made as to the correctness of such numbers either as printed on the 
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Warrants or as contained in any notice to any Holder.  The Company will promptly notify the 
Warrant Agent in writing of any change in the CUSIP numbers. 

ARTICLE 3 
EXERCISE OF WARRANTS 

Section 3.1 Duration of Warrants. Subject to the provisions of this Agreement, 
Warrants may be exercised on any Business Day during the Exercise Period, at the offices of the 
Warrant Agent at 6201 15th Avenue, Brooklyn, NY 11219, or such other place as the Company 
or Warrant Agent may notify the Holders from time to time, (the “Warrant Agent Office”). Each 
Warrant not exercised at or before the Expiration Date shall thereupon become void, and at such 
time all rights, under this Agreement and the applicable Warrant Certificate, of the Holder of any 
such Warrant shall automatically cease, with respect to any such Warrant. 

Section 3.2 Exercise of Warrants. 

(a) Each Warrant shall entitle (i) in the case of the Book-Entry Warrants, the 
Registered Holder thereof and (ii) in the case of Warrants held through the book-entry facilities 
of the Depositary or by or through persons that are direct participants in the Depositary, the 
Beneficial Holder thereof (the Registered Holders and the Beneficial Holders referenced in 
clauses (i) and (ii) above, collectively, the “Holders”), subject to the provisions of such Warrant 
and of this Agreement, to purchase from the Company the number of Warrant Shares specified in 
such Warrant, at the Exercise Price. 

(b) Subject to the provisions of the Warrants and this Agreement, the Holder 
of a Warrant may exercise such Holder’s right to purchase the Warrant Shares, in whole or in 
part, at any time or from time to time (i) in the case of persons who hold Book-Entry Warrants, 
by providing an exercise form for the election to exercise such Warrant (each, an “Exercise 
Form”) substantially in the form of Exhibit D hereto, and (ii) in the case of Warrants held 
through the book-entry facilities of the Depositary or by or through persons that are direct 
participants in the Depositary, by providing an Exercise Form (as provided by such Holder’s 
broker) to its broker, in each case properly completed and executed by the Registered Holder or 
the Beneficial Holder thereof, as the case may be, together with payment to the Warrant Agent 
(for the account of the Company), in the case of an exercise for cash pursuant to Section 3.2(c), 
of the Exercise Amount in accordance with Section 3.2(c). 

(c) The payment of the Exercise Price shall be made, at the option of the 
Holder, (i) in United States dollars by certified or official bank check payable to the Company, or 
by wire transfer to an account specified in writing by the Company or the Warrant Agent to such 
Holder, in either case in immediately available funds in an amount equal to the aggregate 
Exercise Price for such Warrant Shares as specified in the Exercise Form (the “Exercise 
Amount”) or (ii) by Cashless Exercise in accordance with Section 3.2(d)).  The Exercise Amount 
shall be rounded up to the nearest one cent. 

(d) In lieu of paying the Exercise Amount by certified or official bank check 
or by wire transfer, any Holder may elect to exercise Warrants by authorizing the Company to 
withhold from issuance a number of Warrant Shares issuable pursuant to the Warrant Certificate 
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or Warrant Statement evidencing the Warrants being exercised which, when multiplied by the 
Quoted Price for the trading day immediately prior to the exercise date is equal to the aggregate 
Exercise Price of all Warrants being exercised, and such withheld Warrant Shares shall 
thereupon no longer be issuable under the Warrant. Such exercise (a “Cashless Exercise”) shall 
be honored by the Company and the Warrant Agent without payment by the Holder of any 
Exercise Amount or any cash or other consideration; provided, however, that the Holder shall 
pay such amounts as may be required pursuant to Section 5.2(c), or such taxes as may be payable 
upon issuance of Warrant Shares to a Person other than the Holder. The formula for determining 
the Warrant Shares to be issued in a Cashless Exercise is as follows: 

X= ((A-B) x C) 

 A 
where: 

X = the number of Warrant Shares issuable upon exercise of the Warrant 
pursuant to this subsection (d). 

A = the Quoted Price. 

B = the Exercise Price. 

C = the number of Warrant Shares as to which a Warrant is then being 
exercised including the withheld Warrant Shares. 

If, with respect to any purported or attempted Cashless Exercise of Warrants, the foregoing 
calculation results in a negative number or zero, then no Warrant Shares shall be issuable via 
such purported or attempted Cashless Exercise and such Warrants shall be deemed to have not 
been exercised. A Holder that elects to Cashless Exercise shall provide their Exercise Form in 
accordance with Section 3.2(b) to the Company (or through their broker to the Company), and 
the Company shall instruct the Warrant Agent with the calculation of the Warrant Shares to be 
issued in such Cashless Exercise; provided that the Warrant Agent shall notify the Company of 
any Exercise Form it receives no later than three (3) Business Days after receipt of any Exercise 
Form so indicating a Cashless Exercise election. 

(e) The date on which payment in full of the Exercise Amount is received by 
the Warrant Agent (or deemed to be received in the case of a Cashless Exercise) shall, subject to 
receipt of the Exercise Form, be deemed to be the date on which the Warrant is exercised. The 
Warrant Agent shall promptly deposit all funds received by it in payment for the exercise of 
Warrants in an account of the Company maintained with it (or in such other account as may be 
designated by the Company) and shall advise the Company, by telephone or by facsimile 
transmission or other form of electronic communication available to both parties, at the end of 
each day on which a payment for the exercise of Warrants is received of the amount so deposited 
to its account. The Warrant Agent shall promptly confirm such advice to the Company in 
writing. 
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(f) Subject to Article 6, upon surrender of the Exercise Form and payment of 
the Exercise Amount (or the deemed payment of the Exercise Amount in connection with a 
Cashless Exercise) in connection with the exercise of Warrants by any Holder: 

(i) the Warrant Agent shall requisition from the Transfer Agent for 
issuance and delivery to or upon the written order of the applicable Holder and in such name or 
names as the Holder may designate (provided, that the Holder shall pay any and all taxes payable 
as a result of such designation), a book-entry registration, certificate or certificates in accordance 
with Section 3.2(m) for the Class A Shares issuable upon the exercise of the Warrants evidenced 
by the underlying Warrant Certificate or Book-Entry Warrant, as the case may be, less any 
Warrant Shares withheld in connection with a Cashless Exercise, if applicable; and 

(ii) the Company shall, as promptly as practicable and at its expense, 
and in any event within five (5) Business Days thereafter, cause to be issued to the Holder the 
aggregate number of whole Warrant Shares (rounded down to the nearest whole share, and 
deducting any Warrant Shares withheld pursuant to Section 3.2(d)) issuable upon such exercise 
and deliver to the Holder written confirmation that such Warrant Shares have been duly issued 
and recorded on the books of the Company as hereinafter provided. 

The Warrant Shares so issued shall be registered in the name of the Holder or such other name as 
shall be designated in the order delivered by the Holder. The book-entry registration, certificate 
or certificates for such Warrant Shares shall be deemed to have been issued and any person so 
designated to be named therein shall be deemed to have become the holder of record of such 
Warrant Shares as of the date of surrender of the applicable Exercise Form at the Warrant Agent 
Office duly executed by the Holder thereof and upon payment of the Exercise Amount or the 
deemed payment of the Exercise Amount in connection with a Cashless Exercise. 

(g) In the event that any Holder makes a partial exercise of the Warrants 
evidenced by any Warrant Statement or Warrant Certificate, the Warrant Agent shall adjust the 
Holder’s Warrant Statement or issue and deliver a new Warrant Certificate to the applicable 
Holder to evidence a number of Warrants equal to the number of Warrants represented by the 
Warrant Statement or Warrant Certificate immediately prior to such partial exercise minus the 
number of Warrants exercised in such partial exercise. The Warrant Agent is hereby authorized 
and directed to countersign such new Certificate. 

(h) Any exercise of a Warrant pursuant to the terms of this Agreement shall 
be irrevocable and shall constitute a binding agreement between the Holder and the Company, 
enforceable in accordance with its terms. 

(i) The Warrant Agent shall: 

(i) examine the Exercise Forms and all other documents delivered to it 
by or on behalf of Holders as contemplated hereunder to ascertain whether or not, on their face, 
such Exercise Forms and any such other documents have been executed and completed in 
accordance with their terms and the terms hereof; 

(ii) where an Exercise Form or any other document appears on its face 
to have been improperly completed or executed or some other irregularity in connection with the 
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exercise of the Warrants exists, the Warrant Agent shall endeavor to inform the appropriate 
parties (including the person submitting such instrument) of the need for fulfillment of all 
requirements, specifying those requirements which appear to be unfulfilled; 

(iii) inform the Company of and cooperate with and assist the Company 
in resolving any reconciliation problems between Exercise Forms received and delivery of 
Warrants to the Warrant Agent’s account; 

(iv) advise the Company no later than three (3) Business Days after 
receipt of any Exercise Form, of (a) the receipt of such Exercise Form and the number of 
Warrants evidenced thereby that have been exercised in accordance with the terms and 
conditions of this Agreement, (b) the instructions with respect to delivery of the Warrant Shares 
deliverable upon such exercise, subject to timely receipt from the Depositary of the necessary 
information, and (c) such other information as the Company shall reasonably require; and 

(j) subject to Warrant Shares being made available to the Warrant Agent by 
or on behalf of the Company for delivery to the Depositary, liaise with the Depositary and 
endeavor to effect such delivery to the relevant accounts at the Depositary in accordance with its 
customary requirements. 

(k) All questions as to the validity, form and sufficiency (including time of 
receipt) of any exercised Warrant, Exercise Form or the Warrant Certificate evidencing any 
exercised Warrant will be determined by the Company in its reasonable discretion, which 
determination shall be final and binding absent any manifest error. The Company reserves the 
right to reject any and all Exercise Forms not in proper form or for which any corresponding 
agreement by the Company to exchange would, in the opinion of the Company, be unlawful. 
Such determination by the Company shall be final and binding on the Holders, absent manifest 
error. Moreover, the Company reserves the absolute right to waive any of the conditions to the 
exercise of Warrants or defects in the exercise thereof with regard to any particular exercise of 
Warrants. Neither the Company nor the Warrant Agent shall be under any duty to give notice to 
the Holders of the Warrants of any irregularities in any exercise of Warrants, nor shall it incur 
any liability for the failure to give such notice. 

(l) The Company acknowledges that the bank accounts maintained by the 
Warrant Agent in connection with the services provided under this Agreement will be in its name 
and that the Warrant Agent may receive investment earnings therefrom. Neither the Company 
nor the Holders will be entitled to receive interest on any deposits of the Exercise Price. 

(m) Book-entry registration records representing Warrant Shares shall bear a 
Restricted Legend (with all references to Warrants therein replaced by references to Class A 
Common Stock, and with such changes thereto as the Company may deem appropriate) if (i) the 
Warrants for which they were issued carried a Restricted Legend or (ii) the Warrant Shares are 
issued in a transaction exempt from registration under the Securities Act, in each case until and 
unless the circumstances set forth in Section 2.2(c) apply to such Warrant Shares, and any 
transfers thereof shall comply with the Restricted Legend. 
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Section 3.3 Reservation of Warrant Shares. 

(a) For the purpose of enabling it to satisfy any obligation to issue Warrant 
Shares upon exercise of Warrants, the Company will at all times through the Expiration Date, 
reserve and keep available out of its aggregate authorized but unissued or treasury shares of 
Class A Common Stock, a number of shares equal to the number of Warrant Shares deliverable 
upon the exercise of all outstanding Warrants.  The Company covenants that it will instruct the 
Transfer Agent to reserve such number of authorized and unissued or treasury shares of Class A 
Common Stock as shall be required for such purpose. The Company will keep a copy of this 
Agreement on file with the Transfer Agent. The Warrant Agent is hereby irrevocably authorized 
to requisition from time to time from the Transfer Agent stock certificates evidencing Warrant 
Shares issuable upon exercise of outstanding Warrants, and the Company will supply the 
Transfer Agent with duly executed stock certificates for such purpose. 

(b) The Company covenants that all Warrant Shares issued upon exercise of 
the Warrants will, upon issuance in accordance with the terms of this Agreement, be fully paid 
and nonassessable and free from all taxes, liens, charges and security interests created by or 
imposed upon the Company with respect to the issuance thereof. If at any time prior to the 
Expiration Date, the number and kind of authorized but unissued shares of the Company’s 
capital stock shall not be sufficient to permit exercise in full of the Warrants, the Company will 
use its commercially reasonable efforts to promptly take such corporate action as may, in the 
opinion of its counsel, be necessary to increase its authorized but unissued shares to such number 
of shares as shall be sufficient for such purposes. The Company agrees that its issuance of 
Warrants shall constitute full authority to its officers who are charged with the issuance of 
Warrant Shares to issue Warrant Shares upon the exercise of Warrants. Without limiting the 
generality of the foregoing, the Company will not increase the stated or par value per share, if 
any, of the Class A Common Stock above the Exercise Price per share in effect immediately 
prior to such increase in stated or par value.  Before taking any action that would cause an 
adjustment pursuant to Article 6 reducing any Exercise Price below the then par value (if any) of 
the Warrant Shares issuable upon exercise of the Warrants, the Company will take any corporate 
action that may, in the opinion or based on the advice of its counsel (which may be counsel 
employed by the Company), be necessary in order that the Company may validly and legally 
issue fully paid and nonassessable Warrant Shares at such Exercise Price as so adjusted. 

ARTICLE 4 
OTHER PROVISIONS RELATING TO RIGHTS OF HOLDERS OF WARRANTS 

Section 4.1 No Rights as Stockholder Conferred by Warrants, Book-Entry 
Warrants or Warrant Certificates.  No Book-Entry Warrant, Warrant Certificate or Warrant 
evidenced thereby shall, and nothing contained in this Agreement shall be construed to, entitle 
the Holder or any beneficial owner thereof to any of the rights of a registered holder or beneficial 
owner of shares of Class A Common Stock, including, without limitation, the right to receive (as 
a shareholder or stockholder) any dividends or distributions paid with respect to Class A 
Common Stock, the right to vote or to consent or to receive notice as a stockholder of the 
Company with respect to the election of directors of the Company or any other matter with 
respect to which stockholders of the Company are entitled to vote or consent or receive notice, or 
any other rights whatsoever as stockholders of the Company. 
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Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates.  If any of 
the Warrant Certificates shall be mutilated, lost, stolen or destroyed, the Company shall issue, 
and the Warrant Agent shall countersign and deliver, in exchange and substitution for, and upon 
cancellation of the mutilated Warrant Certificate, or in lieu of and substitution for the Warrant 
Certificate lost, stolen or destroyed, a new Warrant Certificate of like tenor and representing an 
equivalent number of Warrants, but only upon receipt of evidence reasonably satisfactory to the 
Warrant Agent and the Company of the loss, theft or destruction of such Warrant Certificate and 
an affidavit and the posting of an indemnity or bond satisfactory to the Warrant Agent and the 
Company.  Applicants for such substitute Warrant Certificates shall also comply with such other 
reasonable regulations and pay such other reasonable charges as the Warrant Agent may 
prescribe and as required by Section 8-405 of the Uniform Commercial Code as in effect in the 
State of New York. 

Section 4.3 Cancellation of Warrants.  If the Company shall purchase or otherwise 
acquire Warrants, the Warrant Certificates representing such Warrants shall thereupon be 
delivered to the Warrant Agent, if applicable, and shall be promptly cancelled by the Warrant 
Agent and shall not be reissued and, except as expressly permitted by this Agreement, no 
Warrant Certificate shall be issued hereunder in exchange therefor or in lieu thereof. The 
Warrant Agent shall cause all cancelled Warrant Certificates to be destroyed and shall deliver a 
certificate of such destruction to the Company. 

Section 4.4 Current Public Information.  With a view to making available to the 
holders of Warrants the benefits of Rule 144 and Rule 144A promulgated under the Securities 
Act, the Company covenants that it will (i) use its reasonable best efforts to file in a timely 
manner all reports and other documents required, if any, to be filed by it under the Exchange Act 
and the rules and regulations adopted thereunder and (ii) make available information necessary 
to comply with Rule 144 and Rule 144A, if available with respect to resales of the Warrants 
under the Securities Act, at all times, all to the extent required from time to time to enable such 
holders to sell Warrants without registration under the Securities Act within the limitation of the 
exemptions provided by (x) Rule 144 and Rule 144A promulgated under the Securities Act (if 
available with respect to resales of the Warrants), as such rules may be amended from time to 
time. 

ARTICLE 5 
EXCHANGE AND TRANSFER 

Section 5.1 Exchange and Transfer. 

(a) Transfer and Exchange of Warrant Certificates or Beneficial Interests 
Therein.  

(i) The Warrant Agent shall, upon receipt of all information required 
to be delivered hereunder, from time to time register the transfer of any outstanding Warrants in 
the Warrant Register, upon delivery to the Warrant Agent, at its office designated for such 
purpose, of a properly completed form of assignment substantially in the form of Exhibit E 
hereto, duly signed by the Registered Holder thereof or by the duly appointed legal 
representative thereof or by a duly authorized attorney, such signature to be guaranteed by a 
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participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges Medallion 
Program or the New York Stock Exchange, Inc. Medallion Signature Program and, in the case of 
a transfer of a Warrant Certificate, upon surrender to the Warrant Agent of such Warrant 
Certificate, duly endorsed. Upon any such registration of transfer, a new Warrant Certificate 
shall be issued to the transferee. 

(ii) Subject to compliance with Section 5.3(b), if a beneficial interest 
in a Warrant Certificate is transferred or exchanged for a beneficial interests in another Warrant 
Certificate, the Warrant Agent will (x) record a decrease in the amount of the Warrant Certificate 
being transferred or exchanged equal to the amount of such transfer or exchange and (y) record a 
like increase in the amount of the other Warrant Certificate. Any beneficial interest in one 
Warrant Certificate that is transferred to a Person who takes delivery in the form of an interest in 
another Warrant Certificate, or exchanged for an interest in another Warrant Certificate, will, 
upon transfer or exchange, cease to be an interest in such Warrant Certificate and become an 
interest in the other Warrant Certificate and, accordingly, will thereafter be subject to all transfer 
and exchange restrictions, if any, and other procedures applicable to beneficial interests in such 
other Warrant Certificate for as long as it remains such an interest. 

(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-
Entry Warrant. 

(i) Any Holder of a beneficial interest in a Warrant Certificate may, 
upon request, exchange such beneficial interest for a Book-Entry Warrant. Upon receipt by the 
Warrant Agent from the Depositary or its nominee of written instructions or such other form of 
instructions as is customary for the Depositary on behalf of any person having a beneficial 
interest in a Warrant Certificate, the Warrant Agent shall cause, in accordance with the standing 
instructions and procedures existing between the Depositary and Warrant Agent, the number of 
Warrants represented by the Warrant Certificate to be reduced by the number of Warrants to be 
represented by the Book-Entry Warrants to be issued in exchange for the beneficial interest of 
such person in the Warrant Certificate and, following such reduction, the Warrant Agent shall 
register in the name of the Holder a Book-Entry Warrant and deliver to said Holder a Warrant 
Statement. 

(ii) Book-Entry Warrants issued in exchange for a beneficial interest in 
a Warrant Certificate pursuant to this Section 5.1(a) shall be registered in such names as the 
Depositary, pursuant to instructions from its direct or indirect participants or otherwise, shall 
instruct the Warrant Agent. The Warrant Agent shall deliver the applicable Warrant Statements 
to the persons in whose names such Warrants are so registered. 

(c) Transfer and Exchange of Book-Entry Warrants. When Book-Entry 
Warrants are presented to the Warrant Agent with a written request (i) to register the transfer of 
the Book-Entry Warrants; or (ii) to exchange such Book-Entry Warrants for an equal number of 
Book-Entry Warrants of other authorized denominations, then the Warrant Agent shall register 
the transfer or make the exchange as requested if its customary requirements for such 
transactions are met; provided, however, that the Warrant Agent has received a written 
instruction of transfer in form satisfactory to the Warrant Agent, duly executed by the Registered 
Holder thereof or by his attorney, duly authorized in writing. 
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(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a 
Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for a 
beneficial interest in a Warrant Certificate except upon satisfaction of the requirements set forth 
below. Upon receipt by the Warrant Agent of appropriate instruments of transfer with respect to 
a Book-Entry Warrant, in form satisfactory to the Warrant Agent, together with written 
instructions directing the Warrant Agent to make, or to direct the Depositary to make, an 
endorsement on the Warrant Certificate to reflect an increase in the number of Warrants 
represented by the Warrant Certificate equal to the number of Warrants represented by such 
Book-Entry Warrant, then the Warrant Agent shall cancel such Book-Entry Warrant on the 
Warrant Register and cause, or direct the Depositary to cause, in accordance with the standing 
instructions and procedures existing between the Depositary and the Warrant Agent, the number 
of Warrants represented by the Warrant Certificate to be increased accordingly. If no Warrant 
Certificates are then outstanding, the Company shall issue and the Warrant Agent shall 
countersign a new Warrant Certificate representing the appropriate number of Warrants. 

(e) Restrictions on Transfer and Exchange of Warrant Certificates. 
Notwithstanding any other provisions of this Agreement (other than the provisions set forth in 
Section 5.1(f)), unless and until it is exchanged in whole for a Book-Entry Warrant, a Warrant 
Certificate may not be transferred except by the Depositary to a nominee of the Depositary or by 
a nominee of the Depositary to the Depositary or another nominee of the Depositary or by the 
Depositary or any such nominee to a successor Depositary or a nominee of such successor 
Depositary. 

(f) Book-Entry Warrants.  If at any time: 

(i) the Depositary for the Warrant Certificates notifies the Company 
that the Depositary is unwilling or unable to continue as Depositary for the Warrant Certificates 
and a successor Depositary for the Warrant Certificates is not appointed by the Company within 
ninety (90) days after delivery of such notice; or 

(ii) the Company, in its sole discretion, notifies the Warrant Agent in 
writing that it elects to exclusively cause the issuance of Book-Entry Warrants under this 
Agreement, then the Warrant Agent, upon written instructions signed by an officer of the 
Company, shall register Book-Entry Warrants, in an aggregate number equal to the number of 
Warrants represented by the Warrant Certificates, in exchange for such Warrant Certificates. 

(g) Restrictions on Transfer.  In addition to the transfer restrictions set forth in 
Section 5.3 below, no Warrants or Warrant Shares shall be sold, exchanged or otherwise 
transferred in violation of the Securities Act or state securities laws.  

(h) Cancellation of Warrant Certificate. At such time as all beneficial 
interests in Warrant Certificates have either been exchanged for Book-Entry Warrants, or been 
redeemed, repurchased, cancelled or exercised, all Warrant Certificates shall be returned to, or 
retained and cancelled by, the Warrant Agent, upon written instructions from the Company 
satisfactory to the Warrant Agent, subject to applicable law. 
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Section 5.2 Obligations with Respect to Transfers and Exchanges of Warrants. 

(a) To permit registrations of transfers and exchanges, the Company shall 
execute Warrant Certificates, if applicable, and the Warrant Agent is hereby authorized, in 
accordance with the provisions of Section 2.3 and this Article 5, to countersign such Warrant 
Certificates, either manually or by facsimile signature, if applicable, or register Book-Entry 
Warrants, if applicable, as required pursuant to the provisions of this Article 5 and for the 
purpose of any distribution of new Warrant Certificates contemplated by Section 4.2 or 
additional Warrant Certificates contemplated by Article 6. 

(b) All Book-Entry Warrants and Warrant Certificates issued upon any 
registration of transfer or exchange of Book-Entry Warrants or Warrant Certificates shall be the 
valid obligations of the Company, entitled to the same benefits under this Agreement as the 
Book-Entry Warrants or Warrant Certificates surrendered upon such registration of transfer or 
exchange. 

(c) No service charge shall be imposed upon a Holder for any registration, 
transfer or exchange but the Company may require payment of a sum sufficient to cover any 
stamp or other tax or other governmental charge that may be imposed on the Holder in 
connection with any such exchange or registration of transfer. 

(d) So long as the Depositary, or its nominee, is the registered owner of a 
Warrant Certificate, the Depositary or such nominee, as the case may be, will be considered the 
sole owner or holder of the Warrants represented by such Warrant Certificate for all purposes 
under this Agreement. Except as provided in Section 5.1(a) and Section 5.1(f) upon the exchange 
of a beneficial interest in a Warrant Certificate for Book-Entry Warrants, Beneficial Holders will 
not be entitled to have any Warrants registered in their names, and will under no circumstances 
be entitled to receive physical delivery of any such Warrants and will not be considered the 
Registered Holder thereof under the Warrants or this Agreement. Neither the Company nor the 
Warrant Agent, in its capacity as registrar for such Warrants, will have any responsibility or 
liability for any aspect of the records relating to beneficial interests in a Warrant Certificate or 
for maintaining, supervising or reviewing any records relating to such beneficial interests. 

(e) Subject to Section 5.1(a), Section 5.1(c) and Section 5.1(d) and this 
Section 5.2, the Warrant Agent shall, upon receipt of all information required to be delivered 
hereunder, from time to time register the transfer of any outstanding Warrants in the Warrant 
Register, upon surrender of Warrant Certificates, if applicable, representing such Warrants at the 
Warrant Agent Office as set forth in Section 8.2, duly endorsed, and accompanied by a 
completed form of assignment substantially in the form of Exhibit E attached hereto (or with 
respect to a Book-Entry Warrant, only such completed form of assignment substantially in the 
form of Exhibit E attached hereto), duly signed by the Registered Holder thereof or by the duly 
appointed legal representative thereof or by a duly authorized attorney, such signature to be 
guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock 
Exchanges Medallion Program or the New York Stock Exchange, Inc. Medallion Signature 
Program. Upon any such registration of transfer, a new Warrant Certificate or a Warrant 
Statement, as the case may be, shall be issued to the transferee for the Warrants so transferred 
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(and, if any Warrants are not transferred to the transferee, to the transferor for the Warrants 
remaining registered in the transferor’s name). 

Section 5.3 Restrictions on Transfers. 

(a) The transfer or exchange of any Warrant (or a beneficial interest therein) 
may only be made in accordance with this Section and Section 5.1 and, in the case of a Warrant 
Certificate (or a beneficial interest therein), the applicable rules and procedures of the 
Depositary.  The Warrant Agent shall refuse to register any requested transfer or exchange that 
does not comply with the preceding sentence. 

(b) Subject to paragraph (i), the transfer or exchange of any Warrant (or a 
beneficial interest therein) of the type set forth in column A below for a Warrant (or a beneficial 
interest therein) of the type set forth opposite in column B below may only be made in 
compliance with the certification requirements (if any) described in the clause of this paragraph 
set forth opposite in column C below. 
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A B C 

Rule 144A Warrant Rule 144A Warrant 

Err
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not 
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Rule 144A Warrant Book-Entry Warrant 
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Rule 144A Warrant A.I. Warrant 
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Book-Entry Warrant Rule 144A Warrant 
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A B C 

Book-Entry Warrant Book-Entry Warrant 
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Book-Entry Warrant A.I. Warrant 
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A.I. Warrant Rule 144A Warrant 
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A.I. Warrant Book-Entry Warrant 
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A B C 

A.I. Warrant A.I. Warrant 
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not 
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(i) No certification is required. 

(ii) The Person requesting the transfer or exchange must deliver or 
cause to be delivered to the Warrant Agent (x) a duly completed Rule 144A Certificate or (y) a 
duly completed Accredited Investor Certificate, and/or an Opinion of Counsel and such other 
certifications and evidence as the Company may reasonably require in order to determine that the 
proposed transfer or exchange is being made in compliance with the Securities Act and any 
applicable securities laws of any state of the United States; provided that if the requested transfer 
or exchange is made by the Holder of a Book-Entry Warrant that does not bear the Restricted 
Legend, then no certification is required.  In the event that a Book-Entry Warrant that does not 
bear the Restricted Legend is surrendered for transfer or exchange, upon transfer or exchange the 
Warrant Agent will deliver a Book-Entry Warrant that does not bear the Restricted Legend. 

(iii) The Person requesting the transfer or exchange must deliver or 
cause to be delivered to the Warrant Agent a duly completed Rule 144A Certificate. 

(c) No certification is required in connection with any transfer or exchange of 
any Warrant (or a beneficial interest therein)  

(i) after such Warrant is eligible for resale pursuant to Rule 144 under 
the Securities Act (or a successor provision) without the need to satisfy current information or 
other requirements therein; provided that the Company has provided the Warrant Agent with an 
Officers’ Certificate to that effect, and the Company may require from any Person requesting a 
transfer or exchange in reliance upon this clause (i) an opinion of counsel and any other 
reasonable certifications and evidence in order to support such certificate; or  

(ii) sold pursuant to an effective registration statement.  

Any Book-Entry Warrant delivered in reliance upon this paragraph will not bear the 
Restricted Legend. 

(d) The provisions of this Section 5.3(a) shall not apply to the exercise of any 
Warrant to the extent Warrant Shares issued upon such exercise (and any unexercised portion of 
the Warrant so exercised) shall be issued to the same registered Holder that exercised such 
Warrant. 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 55 of 246



 
 

22 
 

(e) The Warrant Agent will retain copies of all certificates, opinions and other 
documents received in connection with the transfer or exchange of a Warrant (or a beneficial 
interest therein), and the Company will have the right to inspect and make copies thereof at any 
reasonable time upon written notice to the Warrant Agent. 

(f) No sale or transfer of Warrants shall be permitted, and any such transfer 
shall be null and void ab initio, if, after giving effect to such Transfer, the Company would be 
required to become a reporting company under the Exchange Act; provided, however, that the 
restriction set forth in this sentence shall no longer be applicable upon the earlier of (i) the 
Company’s registration of any class of its equity securities within the meaning of the Exchange 
Act and (ii) the Company’s listing of any class of its securities on a national securities exchange. 

(g) In the event of any purported transfer in violation of the provisions of this 
Agreement, such purported transfer shall be void and of no effect and the Warrant Agent shall 
not give effect to such transfer. 

Section 5.4 Treatment of Holders of Warrant Certificates. Each Holder of a 
Warrant Certificate, by accepting the same, consents and agrees with the Company, the Warrant 
Agent and every subsequent Holder of such Warrant Certificate that until the transfer of such 
Warrant Certificate is registered on the books of the Warrant Agent, the Company and the 
Warrant Agent may treat the registered Holder of such Warrant Certificate as the absolute owner 
thereof for any purpose and as the person entitled to exercise the rights represented by the 
Warrants evidenced thereby, any notice to the contrary notwithstanding. 

Section 5.5 Fractional Warrants. The Warrant Agent shall not be required to effect 
any registration of transfer or exchange which will result in the issuance of a Warrant Certificate 
for a fraction of a Warrant. 

ARTICLE 6 
ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES 

Section 6.1 Adjustments Generally. The Exercise Price, the number of Warrant 
Shares issuable upon exercise of each Warrant and the number of Warrants outstanding are 
subject to adjustment from time to time upon the occurrence of any of the events enumerated in 
this Article 6. To the extent the context so requires, all references in this Article 6 to the Class A 
Common Stock shall be deemed, as of a particular time, to include any other securities included 
within the “Warrant Shares” as of such time. 

Section 6.2 Certain Mechanical Adjustments.  If after the Effective Date, and 
subject to the provisions of Section 6.8, the Company shall (i) declare a dividend or make a 
distribution on the Class A Common Stock payable in shares of Class A Common Stock, (ii) 
subdivide, reclassify or recapitalize its outstanding Class A Common Stock into a greater number 
of shares, (iii) combine, reclassify or recapitalize its outstanding Class A Common Stock into a 
smaller number of shares, or (iv) issue any shares of its capital stock by reclassification of its 
Class A Common Stock, the number of Warrant Shares issuable upon exercise of Warrants at the 
time of the record date of such dividend, distribution, subdivision, combination, reclassification 
or recapitalization shall be adjusted so that the Holders shall be entitled to receive the aggregate 
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number and kind of shares which, if their Warrants had been exercised in full immediately prior 
to such event, the Holders would have owned upon such exercise and been entitled to receive by 
virtue of such dividend, distribution, subdivision, combination, reclassification or 
recapitalization. Any adjustment required by this Section shall be made successively 
immediately after the distribution date, in the case of a dividend or distribution, or the effective 
date, in the case of a subdivision, combination, reclassification or recapitalization, to allow the 
purchase of such aggregate number and kind of shares. 

Section 6.3 Dividends and Other Distributions. 

(a) If at any time prior to the exercise in full of the Warrants, the Company 
shall fix a record date for the issuance or making of a distribution to all holders of the Class A 
Common Stock (including any such distribution to be made in connection with a consolidation or 
merger in which the Company is to be the continuing corporation and any such distribution 
taking the form of a pro rata repurchase of shares of Class A Common Stock) of evidences of its 
indebtedness, any other securities or any cash, property or other assets (excluding a combination, 
reclassification or recapitalization referred to in Section 6.2, and excluding any dividends 
payable solely in cash) or of subscription rights, options or warrants to purchase or acquire any 
capital stock of the Company (excluding stock dividends and stock reclassifications referred to in 
Section 6.2) (any such event being herein called a “Non-Cash Dividend”), the Exercise Price 
shall be decreased immediately after the record date for such Non-Cash Dividend to a price 
determined by multiplying the Exercise Price then in effect by a fraction, the numerator of which 
shall be the then Current Market Price per share of the Class A Common Stock on the date 
immediately prior to the Ex-Dividend Date for such Non-Cash Dividend less the fair market 
value (as determined in good faith by the Company’s Board of Directors based on the written 
advice of an independent financial advisory firm of national reputation, without regard to any 
illiquidity or minority discounts) of the evidences of indebtedness, securities, property or other 
assets issued or distributed in such Non-Cash Dividend applicable to one share of Class A 
Common Stock or of such subscription rights or warrants applicable to one share of Class A 
Common Stock, and the denominator of which shall be such then Current Market Price per share 
of Class A Common Stock on the date immediately prior to the Ex-Dividend Date for such Non-
Cash Dividend. 

(b) If at any time prior to the exercise in full of the Warrants, the Company 
shall fix a record date for the issuance or making of a distribution to all holders of the Class A 
Common Stock of any dividend payable solely in cash (any such dividend being referred to as a 
“Cash Dividend”), the Exercise Price shall be decreased immediately after the record date for 
such Cash Dividend to a price determined by multiplying the Exercise Price then in effect by a 
fraction, the numerator of which shall be the then Current Market Price per share of the Class A 
Common Stock on the date immediately prior to the Ex-Dividend Date for such Cash Dividend 
less the Per Share Dividend Amount, and the denominator of which shall be such then Current 
Market Price per share of Class A Common Stock on the date immediately prior to the Ex-
Dividend Date for such Cash Dividend. 

(c) Any adjustment required by this Section 6.3 shall be made successively 
whenever such a record date is fixed and in the event that such distribution is not so made, the 
Exercise Price shall again be adjusted to be the Exercise Price that was in effect immediately 
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prior to such record date. For purposes of this Section 6.3, “Current Market Price” per share of 
Class A Common Stock at any date shall mean, (i) if the shares of Class A Common Stock are 
then listed on a national securities exchange, the average of the daily Quoted Prices for ten (10) 
consecutive trading days immediately prior to such date, or (ii) if the shares of Class A Common 
Stock is not then so listed, the Quoted Price immediately prior to such date.  

Section 6.4 Adjustments in Exercise Price. Whenever the number of Warrant Shares 
issuable upon the exercise of Warrants is adjusted pursuant to Section 6.2, the Exercise Price 
shall be adjusted (to the nearest tenth of one cent) by multiplying the Exercise Price applicable 
immediately prior to such adjustment by a fraction (x) the numerator of which shall be the 
number of Warrant Shares issuable upon exercise of each Warrant immediately prior to such 
adjustment, and (y) the denominator of which shall be the number of Warrant Shares issuable 
upon exercise of each Warrant immediately after such adjustment. Subject to Section 6.8, 
whenever the Exercise Price is adjusted pursuant to Section 6.3, the number of Warrant Shares 
issuable upon exercise of the Warrants shall simultaneously be adjusted by multiplying the 
number of Warrant Shares initially issuable upon exercise of each Warrant by the Exercise Price 
in effect on the date thereof and dividing the product so obtained by the Exercise Price, as 
adjusted.    

Section 6.5 Reclassification or Reorganization Event. In the case of any 
reclassification or reorganization of the outstanding shares of Class A Common Stock or other 
Warrant Shares (other than a change covered by Section 6.2 or that solely affects the par value of 
such shares of Class A Common Stock), each Holder shall thereafter have the right to exercise its 
Warrants and in lieu of the Warrant Shares that would otherwise be issuable upon such exercise, 
receive the kind and amount of shares of stock or other securities or property (including cash) 
that such Holder would have received pursuant to such reclassification or reorganization if such 
Holder had exercised such Warrants immediately prior to such event. The immediately preceding 
sentence shall similarly apply to successive reclassifications and reorganizations. If a 
Reorganization Event shall occur, the certificate or articles of incorporation of the continuing or 
surviving or acquiring or resulting entity, or any contract or agreement providing for such 
Reorganization Event, shall provide that, so long as any Warrant remains outstanding, each 
Warrant, upon the exercise thereof at any time after the consummation of such Reorganization 
Event, shall be exercisable into (at an initial Exercise Price equal to the Exercise Price in effect 
immediately prior to such Reorganization Event, but subject to any adjustment pursuant to the 
terms hereof), in lieu of the Warrant Shares issuable upon such exercise prior to such 
consummation, the amount of cash, securities or other property receivable pursuant to such 
Reorganization Event by a holder of the number of shares of Class A Common Stock for which a 
Warrant is exercisable immediately prior to the effective time of such Reorganization Event. The 
provisions set forth herein providing for adjustments and otherwise for the protection of the 
holders of Warrants shall thereafter continue to be applicable on an as nearly equivalent basis as 
may be practicable and any such continuing, surviving, acquiring or resulting entity shall 
expressly assume all of the obligations of the Company set forth herein to the extent applicable. 
It is acknowledged and agreed that if, in connection with any Reorganization Event, the Warrants 
become exercisable solely for cash, and the Exercise Price is higher than the amount of cash for 
which such Warrant is exercisable, then, upon consummation of such reorganization, all 
Warrants then outstanding with such higher Exercise Price shall automatically be terminated and 
cancelled without payment, and the Company may unilaterally terminate this Warrant 
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Agreement by giving written notice thereof to the Warrant Agent. For purposes hereof, a 
“Reorganization Event” shall mean (i) a consolidation, merger, amalgamation, share exchange, 
sale of all or substantially all assets or similar transaction of the Company with or into another 
Person pursuant to which the shares of Class A Common Stock are changed into, converted into 
or exchanged for cash, securities or other property (whether of the Company or another Person) 
other than in circumstances covered by Section 6.2; (ii) a reorganization, recapitalization or 
reclassification or similar transaction in which the shares of Class A Common Stock are 
exchanged for securities other than shares of Class A Common Stock (other than in 
circumstances covered by Section 6.2); or (iii) a statutory exchange of the outstanding shares of 
Class A Common Stock for securities of another Person. The provisions of this Section 6.5 shall 
apply similarly to all successive reclassifications, reorganizations and events constituting 
Reorganization Events. 

Section 6.6 Adjustments for Certain Issuances and Repricings. If on or after the 
Effective Date, the Company shall issue Class A Common Stock (other than Class A Common 
Stock issued pursuant to a management incentive package or this Agreement) or rights, warrants 
or other securities exercisable or convertible into or exchangeable into such Class A Common 
Stock, or stock appreciation rights or other rights to receive payments based upon the value of 
Class A Common Stock (“Common Stock Equivalents”) (collectively, the “Additional Common 
Stock”) at a price per share of Class A Common Stock less than the Current Market Price as of 
the date of such issuance (a “Below Market Issuance”), then the Exercise Price shall be reduced 
to the price (the “Adjusted Exercise Price”) determined by multiplying the Exercise Price then in 
effect by a fraction, the numerator of which is the sum of (a) the total outstanding Class A 
Common Stock on a fully diluted basis immediately preceding such Below Market Issuance plus 
(b) the number of shares of Additional Common Stock (treating Common Stock Equivalents as 
having been fully exercised or converted) which the aggregate consideration received by the 
Company in the Below Market Issuance would purchase at a price per share equal to the Current 
Market Price as of the date immediately prior to such Below Market Issuance and the 
denominator of which is the total outstanding Class A Common Stock of Company on a fully 
diluted basis immediately after such Below Market Issuance.  In the event of a Below Market 
Issuance, the Warrant Shares shall also be increased to the number obtained by dividing (x) the 
product of the Warrant Shares before such adjustment and the Exercise Price in effect 
immediately prior to the Below Market Issuance by (y) the Adjusted Exercise Price. For 
purposes of this Section 6.6, (i) the consideration received by the Company shall not be deemed 
reduced by any underwriting or placement agency fees, discounts, commissions and expense, (ii) 
the value of any non-cash portion of the consideration shall be deemed to be the fair market 
value of such consideration as determined in good faith by the Board of Directors based on the 
written advice of an independent financial advisory firm of national reputation, without regard to 
any illiquidity or minority discounts and (iii) to the extent the Below Market Issuance consists of 
the issuance of Common Stock Equivalents, the consideration received by the Company shall be 
deemed to include the additional consideration that would payable to the Company upon the 
eventual exercise, conversion or exchange of such Common Stock Equivalent, and no further 
adjustment shall be made for the issuance of Class A Common Stock upon such exercise, 
conversion or exchange.  For purposes of this Section 6.6, any issuance of Class A Common 
Stock to an independent third party in an arms-length transaction who prior to such issuance was 
not a beneficial or record holder of any securities of the Company or a creditor of the Company 
shall be conclusively presumed not to be a Below Market Issuance. For the avoidance of doubt, 
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no increase in the Exercise Price or reduction in the Warrant Shares shall be made pursuant to 
this Section 6.6 (or Section 6.1 or Section 6.3). 

Section 6.7 Notices of Changes in Warrant and Other Events. Upon every 
adjustment of the Exercise Price or the number of shares issuable upon exercise of a Warrant, the 
Company shall give written notice thereof to the Warrant Agent, which notice shall state the 
Exercise Price resulting from such adjustment and the increase or decrease, if any, in the number 
of shares of Class A Common Stock purchasable at such price upon the exercise of a Warrant, 
setting forth in reasonable detail the method of calculation and the facts upon which such 
calculation is based. Upon the occurrence of any event specified in Section 6.2, Section 6.3 or 
Section 6.5, then, in any such event, the Company shall give or cause to be given written notice 
to each Holder, by press release or at the last address set forth for such Holder in the register 
books of the Warrant Agent, of the record date or the effective date of the event. Failure to give 
such notice, or any defect therein, shall not affect the legality or validity of such event. To the 
extent not covered (on or before the time period required below) by any statement or other notice 
delivered or required to be delivered pursuant hereto, and excluding any events specified in 
Section 6.2, Section 6.3 or Section 6.5, the Company shall give notice to each Registered Holder 
and other Holder by press release or by mail if at any time, prior to the expiration or exercise in 
full of the Warrants, any of the following events shall occur: 

(a) the Company shall authorize the payment of any dividend payable in any 
securities (other than shares of Class A Common Stock in a dividend to which the adjustments 
set forth in this Agreement apply) or authorize the making of any dividend or distribution (other 
than cash dividends to which the adjustments set forth in this Agreement apply) to all holders of 
Class A Common Stock or any other class or series of stock then forming part of the Warrant 
Shares; or 

(b) the Company shall authorize the issuance to all holders of Class A 
Common Stock (or other class or series of stock then forming part of the Warrant Shares) of any 
additional securities (other than a stock dividend to which the adjustments set forth in this 
Agreement apply) or of rights, options or warrants to subscribe for or purchase any securities; or 

(c) the Company shall authorize a capital reorganization or reclassification of 
any class or series of stock then forming part of the Warrant Shares (other than a reorganization 
or reclassification for which the adjustments set forth in this Agreement apply), or any 
dissolution, liquidation or winding up of the Company. 

Such giving of notice shall be initiated at least ten (10) Business Days prior to the date 
fixed as a record date or effective date or the date of closing of the Company’s stock transfer 
books for the determination of the stockholders entitled to such dividend, distribution or issuance 
or for the determination of stockholders entitled to vote on the proposed event set forth in 
paragraph (c) above. Such notice shall specify such record date or the date of closing of the stock 
transfer books, as the case may be. Failure to provide such notice shall not affect the validity of 
any action taken in connection with such dividend, distribution, issuance or other proposed 
transaction. For the avoidance of doubt, no such notice shall supersede or limit any adjustment 
otherwise called for hereby by reason of any event as to which notice is required by this Section 
6.7. 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 60 of 246



 
 

27 
 

Section 6.8 No Fractional Shares. Notwithstanding any provision contained in this 
Agreement to the contrary, the Company shall not issue fractional shares upon exercise of 
Warrants. If, by reason of any adjustment made pursuant to this Article 6, any Holder would be 
entitled, upon the exercise of such Warrant, to receive a fractional interest in a share of Class A 
Common Stock, the Company shall, upon such exercise, round down to the nearest whole 
number the number of shares of Class A Common Stock to be issued to the Holder. 

Section 6.9 Form of Warrant. The form of Warrant or Warrant Certificate need not 
be changed because of any adjustment pursuant to this Article 6, and Warrant Certificates issued 
after such adjustment may state the same Exercise Price and the same number of shares as is 
stated in the Warrant Certificates initially issued pursuant to this Agreement. However, the 
Company may at any time in its sole discretion make any change in the form of Warrant or 
Warrant Certificate that the Company may deem appropriate and that does not affect the 
substance thereof, and any Warrant Certificates thereafter issued or countersigned, whether in 
exchange or substitution for an outstanding Warrant Certificate or otherwise, may be in the form 
as so changed. 

Section 6.10 De Minimis Adjustments. No adjustment in the number of Warrant 
Shares purchasable hereunder shall be required unless such adjustment would require an increase 
or decrease of at least one percent (1%) in the number of Warrant Shares purchasable upon the 
exercise of each Warrant; provided, however, that any adjustments which by reason of this 
Section 6.10 are not required to be made shall be carried forward and taken into account in any 
subsequent adjustment. All calculations shall be made to the nearest tenth of one cent and to the 
nearest one-hundredth of a Warrant Share, as the case may be. 

ARTICLE 7 
CONCERNING THE WARRANT AGENT 

Section 7.1 Warrant Agent. The Warrant Agent shall serve as the agent of the 
Company in respect of the Warrants and the Warrant Certificates, upon the terms of, and subject 
to the conditions set forth in, this Agreement and the Warrant Certificates. The Warrant Agent 
shall have the powers and authority granted to and conferred upon it hereunder and in the 
Warrant Certificates, and such further powers and authority as the Company may hereafter grant 
to or confer upon it. All of the terms and provisions with respect to such powers and authority 
contained in the Warrant Certificates are subject to and governed by the terms and provisions of 
this Agreement. 

Section 7.2 Conditions of Warrant Agent’s Obligations. 

(a) The Warrant Agent accepts its obligations herein set forth upon the terms 
and conditions hereof, including the following, to all of which the Company agrees and to all of 
which the rights hereunder of the Holders from time to time of the Warrant Certificates shall be 
subject: 

(i) Compensation and Indemnification. The Company agrees 
promptly to pay the Warrant Agent the compensation to be agreed upon between the Company 
and the Warrant Agent for all services rendered by the Warrant Agent and to reimburse the 
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Warrant Agent for reasonable out-of-pocket expenses incurred by the Warrant Agent without 
gross negligence, bad faith or willful misconduct or breach of this Agreement on its part in 
connection with the services rendered hereunder by the Warrant Agent. The Company also 
agrees to indemnify the Warrant Agent for, and to hold it harmless against, any loss, liability or 
expense incurred without gross negligence, bad faith or willful misconduct on the part of the 
Warrant Agent, arising out of or in connection with its acting as the Warrant Agent hereunder, as 
well as the reasonable costs and expenses of defending against any claim of such liability. In 
addition, from time to time, Company may provide the Warrant Agent with instructions 
concerning the services performed by the Warrant Agent hereunder. In addition, at any time 
Warrant Agent may apply to any officer of Company for instruction, and may consult with legal 
counsel for Company with respect to any matter arising in connection with the services to be 
performed by the Warrant Agent under this Agreement. The Warrant Agent and its agents and 
subcontractors shall not be liable and shall be indemnified by Company for any action taken or 
omitted by the Warrant Agent in reliance upon any Company instructions or upon the advice or 
opinion of such counsel. The Warrant Agent shall not be held to have notice of any change of 
authority of any person, until receipt of written notice thereof from Company. 

(ii) Agent for the Company. In acting under this Agreement and in 
connection with the Warrants and the Warrant Certificates, the Warrant Agent is acting solely as 
agent of the Company and does not assume any obligation or relationship of agency or trust for 
or with any of the Holders of Warrant Certificates or beneficial owners of Warrants. 

(iii) Counsel. The Warrant Agent may consult with counsel satisfactory 
to it in its reasonable judgment (who may be counsel for the Company), and the advice of such 
counsel shall be full and complete authorization and protection in respect of any action taken, 
suffered or omitted by it hereunder in good faith and in accordance with the advice of such 
counsel. 

(iv) Documents.  Subject to Section 3.2(j), the Warrant Agent shall be 
protected and shall incur no liability for or in respect of any action taken or thing suffered by it in 
reliance upon any Warrant Certificate, Exercise Form, notice, direction, consent, certificate, 
affidavit, statement or other paper or document reasonably believed by it to be genuine and to 
have been presented or signed by the proper parties. The Company shall perform, execute, 
acknowledge and deliver or cause to be performed, executed, acknowledged and/or delivered all 
such further acts, instruments and documents as may reasonably be required by the Warrant 
Agent for the carrying out of the provisions of this Agreement. 

(b) Certain Transactions. The Warrant Agent, and its officers, directors and 
employees, may become the owner of, or acquire any interest in, Warrants, with the same rights 
that it or they would have if it were not the Warrant Agent hereunder, and, to the extent 
permitted by applicable law, it or they may engage or be interested in any financial or other 
transaction with the Company and may act on, or as depositary, trustee or agent for, any 
committee or body of holders of Warrant Shares or other obligations of the Company as freely as 
if it were not the Warrant Agent hereunder. 
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(i) No Liability for Interest. The Warrant Agent shall have no liability 
for interest on any monies at any time received by it pursuant to any of the provisions of this 
Agreement or of the Warrant Certificates. 

(ii) No Liability for Invalidity. The Warrant Agent shall not be under 
any responsibility with respect to the validity or sufficiency of this Agreement or the execution 
and delivery hereof (except the due authorization to execute this Agreement and the due 
execution and delivery hereof by the Warrant Agent) or, subject to Section 3.2(j), with respect to 
the validity or execution of any Warrant Certificates (except its countersignature thereof). 

(iii) No Liability for Recitals. The recitals contained herein shall be 
taken as the statements of the Company and the Warrant Agent assumes no liability for the 
correctness of the same. 

(iv) No Implied Obligations. The Warrant Agent shall be obligated to 
perform only such duties as are herein and in the Warrant Certificates specifically set forth and 
no implied duties or obligations shall be read into this Agreement or the Warrant Certificates 
against the Warrant Agent. The Warrant Agent shall not be under any obligation to take any 
action hereunder which may tend to involve it in any expense or liability, the payment of which 
within a reasonable time is not, in its reasonable opinion, assured to it. The Warrant Agent shall 
not be accountable or under any duty or responsibility for the use by the Company of any of the 
Warrant Certificates countersigned by the Warrant Agent and delivered by it to the Company 
pursuant to this Agreement or for the application by the Company of the proceeds of the Warrant 
Certificates. The Warrant Agent shall have no duty or responsibility in case of any default by the 
Company in the performance of its covenants or agreements contained herein or in the Warrant 
Certificates or in the case of the receipt of any written demand from a Holder of a Warrant 
Certificate with respect to such default. 

(c) Aggregate Liability. Notwithstanding anything contained herein to the 
contrary, the Warrant Agent’s aggregate liability during any term of this Agreement with respect 
to, arising from, or arising in connection with this Agreement, or from all services provided or 
omitted to be provided under this Agreement, whether in contract, or in tort, or otherwise, is 
limited to, and shall not exceed, other than in the case of the Warrant Agent’s bad faith or willful 
misconduct, the amounts paid hereunder by the Company to Warrant Agent as fees and charges, 
but not including reimbursable expenses, 

(i) Damages. Neither party to this agreement shall be liable to the 
other party for any consequential, indirect, special or incidental damages under any provisions of 
this agreement or for any consequential, indirect, penal, special or incidental damages arising out 
of any act or failure to act hereunder even if that party has been advised of or has foreseen the 
possibility of such damages. 

Section 7.3 Resignation and Appointment of Successor. 

(a) The Company agrees, for the benefit of the Holders from time to time, that 
there shall at all times be a Warrant Agent hereunder until all the Warrants have been exercised 
or are no longer exercisable. The initial Warrant Agent and any successor Warrant Agent 
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hereunder shall be the Company or a bank or trust company in good standing, and shall be 
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers 
and subject to examination by federal or state authority. 

(b) The Warrant Agent may at any time resign as such by giving written 
notice of its resignation to the Company, specifying the desired date on which its resignation 
shall become effective; provided, however, that such date shall be not less than ninety (90) days 
after the date on which such notice is given unless the Company agrees to accept shorter notice. 
Upon receiving such notice of resignation, the Company shall promptly appoint a successor 
Warrant Agent (which shall be the Company or a bank or trust company in good standing, 
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers 
and subject to examination by federal or state authority) by written instrument in duplicate 
signed on behalf of the Company, one copy of which shall be delivered to the resigning Warrant 
Agent and one copy to the successor Warrant Agent. The Company may, at any time and for any 
reason at no cost to the Holders, remove the Warrant Agent and appoint a successor Warrant 
Agent (qualified as aforesaid) by written instrument in duplicate signed on behalf of the 
Company and specifying such removal and the date when it is intended to become effective, one 
copy of which shall be delivered to the Warrant Agent being removed and one copy to the 
successor Warrant Agent. Any resignation or removal of the Warrant Agent and any appointment 
of a successor Warrant Agent shall become effective upon acceptance of appointment by the 
successor Warrant Agent as provided in this subsection (b). In the event a successor Warrant 
Agent has not been appointed and accepted its duties within ninety (90) days of the Warrant 
Agent’s notice of resignation, the Warrant Agent may apply to any court of competent 
jurisdiction for the designation of a successor Warrant Agent. Upon its resignation or removal, 
the Warrant Agent shall be entitled to the payment by the Company of the compensation and to 
the reimbursement of all reasonable out-of-pocket expenses incurred by it hereunder as agreed to 
in Section 7.2(a). 

(c) The Company shall remove the Warrant Agent and appoint a successor 
Warrant Agent if the Warrant Agent (i) shall become incapable of acting, (ii) shall be adjudged 
bankrupt or insolvent, (iii) shall commence a voluntary case or other proceeding seeking 
liquidation, reorganization or other relief with respect to it or its debts under any bankruptcy, 
insolvency or other similar law now or hereafter in effect or seeking the appointment of a trustee, 
receiver, liquidator, custodian or other similar official of it or any substantial part of its property, 
(iv) shall consent to, or shall have had entered against it a court order for, any such relief or to 
the appointment of or taking possession by any such official in any involuntary case or other 
proceedings commenced against it, (v) shall make a general assignment for the benefit of 
creditors or (vi) shall fail generally to pay its debts as they become due. Upon the appointment as 
aforesaid of a successor Warrant Agent and acceptance by it of such appointment, the 
predecessor Warrant Agent shall, if not previously disqualified by operation of law, cease to be 
Warrant Agent hereunder. 

(d) Any successor Warrant Agent appointed hereunder shall execute, 
acknowledge and deliver to its predecessor and the Company an instrument accepting such 
appointment hereunder, and thereupon such successor Warrant Agent, without any further act, 
deed or conveyance, shall become vested with all the authority, rights, powers, immunities, 
duties and obligations of such predecessor with like effect as if originally named as Warrant 
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Agent hereunder, and such predecessor shall thereupon become obligated to transfer, deliver and 
pay over, and such successor Warrant Agent shall be entitled to receive, all monies, securities 
and other property on deposit with or held by such predecessor as Warrant Agent hereunder. 

(e) Any corporation into which the Warrant Agent hereunder may be merged 
or converted or any corporation with which the Warrant Agent may be consolidated, or any 
corporation resulting from any merger, conversion or consolidation to which the Warrant Agent 
shall be a party, or any corporation to which the Warrant Agent shall sell or otherwise transfer all 
or substantially all the assets and business of the Warrant Agent, provided that it shall be 
qualified as aforesaid, shall be the successor Warrant Agent under this Agreement without the 
execution or filing of any paper or any further act on the part of any of the parties hereto. No 
costs and expenses associated with any replacement or appointment of a successor Warrant 
Agent shall be paid by the Holders. 

(f) In the event a successor Warrant Agent shall be appointed, the Company 
shall (i) give notice thereof to the predecessor Warrant Agent and the Transfer Agent not later 
than the effective date of any such appointment, and (ii) cause written notice thereof to be 
delivered to each Registered Holder at such holder’s address appearing on the Warrant Register. 
Failure to give any notice provided for in this Section or any defect therein shall not affect the 
legality or validity of the removal of the Warrant Agent or the appointment of a successor 
Warrant Agent, as the case may be. 

ARTICLE 8 
MISCELLANEOUS 

Section 8.1 Amendment. The terms of the Warrants may be amended by the 
Company, provided, that the affirmative vote or consent of the Holders of Warrants exercisable 
for at least 66-2/3% majority of the Warrant Shares then issuable upon exercise of the Warrants 
then outstanding shall be required if the rights of the Holders are adversely affected by such 
amendment; provided, however, that the consent of each Holder of a Warrant affected shall be 
required for any amendment of this Agreement that would (i) increase the Exercise Price or 
decrease the number of Warrant Shares purchasable upon exercise of the Warrants, or alter the 
Company’s obligation to issue Warrant Shares upon exercise of the underlying Warrant (other 
than adjustments made pursuant to Article 6 hereof), (ii) change the Expiration Date to an earlier 
date, or (iii) treat such Holder differently in an adverse way from any other Holder of Warrants. 
Notwithstanding anything to the contrary herein, upon the delivery of a certificate from a 
Company executive officer which states that the proposed amendment is in compliance with the 
terms of this Agreement and, provided such supplement or amendment does not change the 
Warrant Agent’s rights, duties, liabilities or obligations hereunder, the Warrant Agent shall 
execute such amendment. Any amendment effected pursuant to and in accordance with this 
Section will be binding upon all Holders and upon each future Holder, the Company and the 
Warrant Agent. In the event of any amendment, the Company will give prompt notice thereof to 
all Registered Holders and, if appropriate, notation thereof will be made on all Warrant 
Certificates thereafter surrendered for registration of transfer or exchange. 

Section 8.2 Notices and Demands to the Company and Warrant Agent. If the 
Warrant Agent shall receive any notice or demand addressed to the Company by the Holder of a 
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Warrant Certificate pursuant to the provisions of the Warrant Certificates, the Warrant Agent 
shall promptly forward such notice or demand to the Company. 

(a) Any notice or communication from the Warrant Agent to the Company 
with respect to this Agreement shall be addressed to Patriot Coal Corporation, 12312 Olive 
Boulevard, Suite 400, St. Louis, Missouri 63141, Attention: General Counsel, and any notice or 
communication from the Company to the Warrant Agent with respect to this Agreement shall be 
addressed to such address as shall be specified in writing by the Warrant Agent to the Company 
from time to time (or such other address as shall be specified in writing by the Warrant Agent or 
by the Company). Any notice or communication that is given to any Holder pursuant to this 
Agreement or with respect to any Warrant, Book-Entry Warrant or Warrant Certificate shall be 
addressed to such Holder’s address as it appears on the books of the Warrant Agent. 

(b) All notices and communications made to the Company, the Warrant Agent 
or any Holder pursuant to this Agreement or any Warrant Certificate shall be in writing and shall 
be conclusively deemed to have been duly given (i) when hand delivered to the receiving party; 
(ii) three (3) Business Days after deposit in the U.S. mail with first class or certified mail receipt 
requested postage prepaid; or (iii) the next Business Day after deposit with a national overnight 
delivery service, postage prepaid, with next Business Day delivery guaranteed, provided that the 
sending party receives a confirmation of delivery from the delivery service provider. 

Section 8.3 Applicable Law; Waiver of Jury Trial. The validity, interpretation and 
performance of this Agreement and each Warrant Certificate issued hereunder and of the 
respective terms and provisions hereof and thereof shall be governed by, and construed in 
accordance with, the laws of the State of Delaware, without regard to any conflicts of law 
provision that would require the application of the law of any other jurisdiction. Nothing herein 
is intended to circumvent any duties owed by the parties to one another (including without 
limitation any duties owed to the Holders as express third-party beneficiaries), or to limit any 
implied covenant of good faith and fair dealing as applicable hereto, under the governing law of 
this Warrant Agreement. THE COMPANY, THE WARRANT AGENT, AND EACH HOLDER 
HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY 
RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION 
BASED ON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS 
AGREEMENT OR ANY WARRANT CERTIFICATE OR WARRANT ISSUED 
HEREUNDER. 

Section 8.4 Headings. The descriptive headings of the several Articles and Sections of 
this Agreement are inserted for convenience only and shall not control or affect the meaning or 
construction of any of the provisions hereof. 

Section 8.5 Counterparts. This Agreement may be executed in any number of 
counterparts, any of which may be delivered via facsimile, PDF, or other forms of electronic 
delivery, each of which as so executed shall be deemed to be an original, but such counterparts 
shall together constitute but one and the same instrument. 

Section 8.6 Inspection of Agreement. A copy of this Agreement shall be available at 
all reasonable times at the principal corporate trust office of the Warrant Agent for inspection by 
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the Holder of any Book-Entry Warrant or Warrant Certificate. The Warrant Agent may require 
such Holder of a Warrant Certificate to submit such Warrant Certificate for inspection by it. 

Section 8.7 Benefits of This Agreement. This Agreement is otherwise intended solely 
for the benefit of the Company, the Warrant Agent and their respective successors and permitted 
assigns, and this Agreement shall not confer any rights upon any other Person. 

Section 8.8 Termination. This Agreement shall terminate at the earliest to occur of 
(a) the exercise of all Warrants, (b) the expiration of the Exercise Period, and (c) the Company’s 
termination hereof pursuant to Section 6.5; provided, however, that Section 7.2 and this Article 8 
shall survive any termination or expiration hereof. 

Section 8.9 Confidentiality. The Warrant Agent and the Company agree that all 
books, records, information and data pertaining to the business of the other party, including inter 
alia, personal, non-public warrant holder information, which are exchanged or received pursuant 
to the negotiation or the carrying out of this Agreement including the fees for services set forth in 
the attached schedule shall remain confidential, and shall not be voluntarily disclosed to any 
other person, except as may be required by law. 

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed and delivered as of the day and year first above written. 

PATRIOT COAL CORPORATION 

By: _______________________________________ 

Name: ____________________________________ 

Title: _____________________________________ 

 

AMERICAN STOCK TRANSFER & TRUST 
COMPANY, LLC 
as Warrant Agent 

By: _______________________________________ 

Name: ____________________________________ 

Title: _____________________________________ 
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Exhibit A-1 

FORM OF WARRANT STATEMENT 

[As provided by the Warrant Agent] 
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Exhibit A-2 

FORM OF FACE OF 

GLOBAL WARRANT CERTIFICATE 

VOID AFTER 5:00 P.M., NEW YORK CITY TIME, ON [•], 202[•] 

This Global Warrant Certificate is held by The Depository Trust Company (the 
“Depositary”) or its nominee in custody for the benefit of the beneficial owners hereof, and is not 
transferable to any person under any circumstances except that (i) this Global Warrant Certificate 
may be exchanged in whole but not in part pursuant to Section 5.2(a) of the Warrant Agreement 
dated as of [•], 201[•] (the “Warrant Agreement”), (ii) this Global Warrant Certificate may be 
delivered to the Warrant Agent for cancellation pursuant to Section 5.1(h) of the Warrant 
Agreement and (iii) this Global Warrant Certificate may be transferred to a successor Depositary 
with the prior written consent of the Company. 

Unless this Global Warrant Certificate is presented by an authorized representative of the 
Depositary to the Company or the Warrant Agent for registration of transfer, exchange or 
payment and any certificate issued is registered in the name of [•] or such other entity as is 
requested by an authorized representative of the Depositary (and any payment hereon is made to 
[•] or to such other entity as is requested by an authorized representative of the Depositary), any 
transfer, pledge or other use hereof for value or otherwise by or to any person is wrongful 
because the registered owner hereof, [•], has an interest herein. 

Transfers of this Global Warrant Certificate shall be limited to transfers in whole, but not 
in part, to nominees of the Depositary or to a successor thereof or such successor’s nominee, and 
transfers of portions of this Global Warrant Certificate shall be limited to transfers made in 
accordance with the restrictions set forth in Article 5 of the Warrant Agreement. 

No registration or transfer of the securities issuable pursuant to the Warrant will be 
recorded on the books of the Company until such provisions have been complied with. 
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THE SECURITIES REPRESENTED BY THIS WARRANT CERTIFICATE (INCLUDING 

THE SECURITIES ISSUABLE UPON EXERCISE OF THE WARRANT) ARE SUBJECT TO 
ADDITIONAL AGREEMENTS SET FORTH IN THE WARRANT AGREEMENT, DATED 

AS OF •, 201[•], BY AND BETWEEN PATRIOT COAL CORPORATION AND THE 
WARRANT AGENT (THE “WARRANT AGREEMENT”). 

THIS WARRANT WILL BE VOID IF NOT EXERCISED PRIOR TO 
5:00 P.M., NEW YORK CITY TIME, ON [•], 202[•] 

WARRANT TO PURCHASE, AT THE ELECTION OF THE HOLDER 
 CLASS A COMMON STOCK IN PATRIOT COAL CORPORATION  

CUSIP # • 
ISSUE DATE: •, 201[•] 

No. A-1 

This certifies that, for value received, ___________________________, and its 
registered assigns (collectively, the “Registered Holder”), is entitled to purchase from Patriot 
Coal Corporation, a Delaware corporation (the “Company”), subject to the terms and conditions 
hereof, at any time before 5:00 p.m., New York time, on •, 202[•] the number of fully paid and 
nonassessable shares of Class A Common Stock of the Company, as set forth above at the 
Exercise Price (as defined in the Warrant Agreement) applicable to Warrants. The Exercise Price 
and the number and kind of shares purchasable hereunder are subject to adjustment from time to 
time as provided in Article 6 of the Warrant Agreement. The initial Exercise Price shall be 
$0.010. 

This Warrant Certificate shall not be valid unless countersigned by the Warrant Agent. 

Address of Registered Holder for Notices (until changed in accordance with this 
Warrant): 

REFERENCE IS HEREBY MADE TO THE FURTHER PROVISIONS OF THIS 
WARRANT CERTIFICATE SET FORTH ON THE REVERSE HEREOF. SUCH FURTHER 
PROVISIONS SHALL FOR ALL PURPOSES HAVE THE SAME EFFECT AS THOUGH 
FULLY SET FORTH AT THIS PLACE. 
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IN WITNESS WHEREOF, this Warrant has been duly executed by the Company under 
its corporate seal as of the ____ day of ___________________, 201_. 

PATRIOT COAL CORPORATION 

By: _______________________________________ 
Name: 
Title: 

Attest: ___________________________ 
Secretary 

AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC, 
as Warrant Agent 

By: ___________________________ 
Name: 
Title: 
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FORM OF REVERSE OF WARRANT 

The Warrant evidenced by this Warrant Certificate is a part of a duly authorized issue of 
Warrants to purchase an aggregate of [•] shares of Class A Common Stock of Patriot Coal 
Corporation, each issued pursuant to the Warrant Agreement, a copy of which may be inspected 
at the Warrant Agent’s office. The Warrant Agreement hereby is incorporated by reference in 
and made a part of this instrument and is hereby referred to for a description of the rights, 
limitation of rights, obligations, duties and immunities thereunder of the Warrant Agent, the 
Company and the Registered Holders of the Warrants. All capitalized terms used on the face of 
this Warrant herein but not defined that are defined in the Warrant Agreement shall have the 
meanings assigned to them therein. 

Upon due presentment for registration of transfer of the Warrant at the office of the 
Warrant Agent, a new Warrant Certificate or Warrant Certificates of like tenor and evidencing in 
the aggregate a like number of Warrants shall be issued to the transferee in exchange for this 
Warrant Certificate, subject to the limitations provided in the Warrant Agreement, without 
charge except for any applicable tax or other governmental charge. 

Warrants may be exercised by complying with the procedures established by the 
Depositary for the exercise of Warrants. 

The Company shall not be required to issue fractions of Warrant Shares or any 
certificates that evidence fractional Warrant Shares. 

No Warrants may be sold, exchanged or otherwise transferred in violation of the 
Securities Act or state securities laws. 

This Warrant does not entitle the Registered Holder to any of the rights of a stockholder 
of the Company. 

The Company and Warrant Agent may deem and treat the Registered Holder hereof as 
the absolute owner of this Warrant Certificate (notwithstanding any notation of ownership or 
other writing hereon made by anyone) for the purpose of any exercise hereof and for all other 
purposes, and neither the Company nor the Warrant Agent shall be affected by any notice to the 
contrary. 
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SCHEDULE OF EXCHANGES OF INTERESTS OF GLOBAL WARRANTS 

The following exchanges of a part of this global Warrant Certificate have been made: 

 

 
 
 
 
Date of Exchange 

 
Amount of decrease 
in Number of 
Warrants in this 
global Warrant 
Certificate 

 
Amount of increase in 
Number of Warrants 
in this global 
Warrant Certificate 

Number of Warrants 
in this global 
Warrant Certificate 
following such 
decrease or increase 

 
 
Signature of 
authorized officer of 
Warrant Agent 
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FORM OF ASSIGNMENT 

 

[See Exhibit E of the Warrant Agreement]
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Exhibit B 

RESTRICTED LEGEND 

THIS WARRANT AND THE UNDERLYING COMMON STOCK TO BE ISSUED 
UPON ITS EXERCISE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT 
OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND MAY NOT BE OFFERED, 
SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT IN ACCORDANCE WITH 
THE FOLLOWING SENTENCE. THE HOLDER OF THIS WARRANT, BY ITS 
ACCEPTANCE HEREOF, AGREES ON ITS OWN BEHALF AND ON BEHALF OF ANY 
INVESTOR ACCOUNT FOR WHICH IT HAS PURCHASED SECURITIES, TO OFFER, 
SELL OR OTHERWISE TRANSFER SUCH WARRANT AND THE UNDERLYING 
COMMON STOCK TO BE ISSUED UPON ITS EXERCISE, ONLY (A) TO THE COMPANY 
OR ANY SUBSIDIARY THEREOF, (B) PURSUANT TO A REGISTRATION STATEMENT 
THAT HAS BEEN DECLARED EFFECTIVE UNDER THE SECURITIES ACT, (C) FOR SO 
LONG AS THE WARRANTS OR UNDERLYING COMMON STOCK TO BE EXERCISED 
UPON ITS ISSUANCE (AS APPLICABLE) ARE ELIGIBLE FOR RESALE PURSUANT TO 
RULE 144A UNDER THE SECURITIES ACT, TO A PERSON IT REASONABLY 
BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER” AS DEFINED IN RULE 144A 
UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS OWN ACCOUNT OR FOR 
THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTICE IS 
GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE ON RULE 144A, (D) TO 
AN “ACCREDITED INVESTOR” WITHIN THE MEANING OF RULE 501 OF 
REGULATION D UNDER THE SECURITIES ACT THAT IS AN ACCREDITED INVESTOR 
ACQUIRING THE SECURITY FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF 
SUCH AN ACCREDITED INVESTOR FOR INVESTMENT PURPOSES AND NOT WITH A 
VIEW TO, OR FOR OFFER OR SALE IN CONNECTION WITH, ANY DISTRIBUTION IN 
VIOLATION OF THE SECURITIES ACT, OR (F) PURSUANT TO ANOTHER AVAILABLE 
EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT, 
SUBJECT TO THE COMPANY’S AND THE WARRANT AGENT’S RIGHT PRIOR TO 
ANY SUCH OFFER, SALE OR TRANSFER PURSUANT TO CLAUSES (C) TO REQUIRE 
THE DELIVERY OF A DULY COMPLETED AND SIGNED CERTIFICATE (THE FORM 
OF WHICH MAY BE OBTAINED FROM THE WARRANT AGENT) AND PURSUANT TO 
CLAUSES (D) OR (E) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, 
CERTIFICATION AND/ OR OTHER INFORMATION SATISFACTORY TO THE 
COMPANY. EACH HOLDER AGREES NOT TO ENGAGE IN ANY HEDGING 
TRANSACTIONS WITH REGARDS TO THE WARRANTS OR WARRANT SHARES 
UNLESS IN COMPLIANCE WITH THE SECURITIES ACT.  
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Exhibit C 

DEPOSITARY LEGEND 

UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORIZED 
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, A NEW YORK 
CORPORATION (“DTC”), TO THE COMPANY OR ITS AGENT FOR REGISTRATION OF 
TRANSFER, EXCHANGE OR PAYMENT, AND ANY CERTIFICATE ISSUED IS 
REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS 
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT 
IS MADE TO CEDE & CO. OR TO SUCH OTHER ENTITY AS IS REQUESTED BY AN 
AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER 
USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL 
INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE & CO., HAS A 
BENEFICIAL INTEREST HEREIN. 

TRANSFERS OF THIS GLOBAL WARRANT CERTIFICATE ARE LIMITED TO 
TRANSFERS IN WHOLE, BUT NOT IN PART, TO NOMINEES OF CEDE & CO. OR TO A 
SUCCESSOR THEREOF OR SUCH SUCCESSOR’S NOMINEE AND TRANSFERS OF 
PORTIONS OF THIS GLOBAL WARRANT ARE LIMITED TO TRANSFERS MADE IN 
ACCORDANCE WITH THE TRANSFER PROVISIONS OF THE WARRANT 
AGREEMENT. 
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Exhibit D 

EXERCISE FORM FOR REGISTERED HOLDERS 
HOLDING BOOK-ENTRY WARRANTS 

(To be executed upon exercise of Warrant) 

In this election form, “Warrant Agreement” means the Warrant Agreement dated [•], 
2013 between Patriot Coal Corporation and [                         ], and capitalized terms defined 
therein have the same meaning in this election form. 

The undersigned hereby irrevocably elects to exercise the right, represented by the Book-
Entry Warrants, to purchase Warrant Shares and (check one and fill in the appropriate 
information under): 

 herewith tenders payment for exercise of _______ Warrants in accordance with the 
elections specified below to the order of Patriot Coal Corporation in the amount of 
$_________ (rounded up to the nearest one cent) in accordance with the terms of the 
Warrant Agreement and this Warrant;  

• __________________ Warrants are exercised for shares of Class A Common Stock; 
and 

or 

 herewith tenders this Warrant pursuant to the net issuance exercise provisions of Section 
3.2(d) of the Warrant Agreement in accordance with the elections specified below. This 
exercise and election shall be immediately effective or shall be effective as of 5:00 p.m., 
New York time, on [insert date]. 

• __________________ Warrants are exercised for share of Class A Common Stock; 
and 

The undersigned requests that [a statement representing] the Warrant Shares be delivered 
as follows: 

Name ____________________________________ 

Address ___________________________________ 

Delivery Address (if different) 
____________________________________ 
____________________________________ 
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If said number of shares shall not be all the shares purchasable under the within 

Book-Entry Warrants, the undersigned requests that a new Book-Entry Warrant representing the 
balance of such Warrants shall be registered, with the appropriate Warrant Statement delivered 
as follows: 

Name ____________________________________ 

Address ___________________________________ 

Delivery Address (if different) 
____________________________________ 
____________________________________ 

___________________________________  
Social Security or Other Taxpayer 
Identification Number of Holder 

Signature: ____________________________ 

 
Note: If the statement representing the Warrant 
Shares or any Book-Entry Warrants representing 
Warrants not exercised is to be registered in a name 
other than that in which the Book-Entry Warrants 
are registered, the signature of the holder hereof 
must be guaranteed. 

SIGNATURE GUARANTEED BY: 
__________________________________________ 

Signatures must be guaranteed by a participant in 
the Securities Transfer Agent Medallion Program, 
the Stock Exchanges Medallion Program or the 
New York Stock Exchange, Inc. Medallion 
Signature Program. 

Countersigned: 
Dated:  _____________________ , 20 ___________ 

•, 
as Warrant Agent 

By: _______________________________________ 
Name: 
Title: 
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Exhibit E 

FORM OF ASSIGNMENT 

(To be executed only upon assignment of Warrant) 

For value received, ____________________ hereby sells, assigns and transfers unto the 
Assignee(s) named below the rights represented by such Warrants listed opposite the respective 
name(s) of the Assignee(s) named below and all other rights of the Registered Holder under the 
within Warrants, and does hereby irrevocably constitute and appoint 
_____________________________ attorney, to transfer said Warrants on the books of the 
within-named Company with respect to the number of Warrants set forth below, with full power 
of substitution in the premises: 

Name(s) of Assignee(s) _____________________________ 

Address _________________________________________ 

No. of Warrants ___________________________________ 

And if said number of Warrants shall not be all the Warrants represented by the Warrants 
owned by the Assignor, new Warrants are to be issued in the name of said undersigned for the 
balance remaining of the Warrants registered by said Warrants. 

[THE FOLLOWING PROVISION TO BE INCLUDED ON ALL CERTIFICATES OR 
BOOK-ENTRY RECORDS BEARING A RESTRICTED LEGEND] 

In connection with any transfer of this Warrant occurring prior to the removal of the 
Restricted Legend, the undersigned confirms (i) the understanding that the Securities have not 
been registered under the Securities Act of 1933, as amended; (ii) that such transfer is made 
without utilizing any general solicitation or general advertising; and (iii) further as follows: 

 Check One 

9 (1) This Warrant is being transferred to a “qualified institutional buyer” in 
compliance with Rule 144A under the Securities Act of 1933, as amended and certification in the 
form of Exhibit F to the Warrant Agreement is being furnished herewith.  

 or 

9 (2) This Warrant is being transferred other than in accordance with (1) above and 
documents are being furnished which comply with the conditions of transfer set forth in this 
Warrant and the Warrant Agreement. 

If none of the foregoing boxes is checked, the Warrant Agent is not obligated to register 
this Warrant in the name of any Person other than the Holder hereof unless and until the 
conditions to any such transfer of registration set forth herein and in the Warrant Agreement 
have been satisfied. 

 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 80 of 246



 

Page 2 of Exhibit E 
 

Dated: _________ , 20 __________  

Signature __________________________________ 

Note: The above signature should correspond 
exactly with the name on the face of this 
Warrant 
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Exhibit F 

Rule 144A Certificate 

_________, ____ 

American Stock Transfer & Trust Company, LLC 
6201 15th Avenue 
Brooklyn, NY 11219 
 
 

Re: Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot 
Coal (the “Warrants”) Issued under the Warrant Agreement (the “Agreement”) 
dated as of December 18, 2013 relating to the Warrants 

Ladies and Gentlemen: 
 

This Certificate relates to: 

[CHECK A OR B AS APPLICABLE.] 

G  A. Our proposed purchase of ____ of Warrants issued under the Agreement. 

G  B. Our proposed exchange of ____ of Warrants issued under the Agreement for an equal 
number of Warrants to be held by us. 

We and, if applicable, each account for which we are acting, are a qualified institutional 
buyer within the meaning of Rule 144A (“Rule 144A”) under the Securities Act of 1933, as 
amended (the “Securities Act”).  If we are acting on behalf of an account, we exercise sole 
investment discretion with respect to such account. We are aware that the transfer of Warrants to 
us, or such exchange, as applicable, is being made in reliance upon the exemption from the 
provisions of Section 5 of the Securities Act provided by Rule 144A.  Prior to the date of this 
Certificate we have received such information regarding the Company as we have requested 
pursuant to Rule 144A(d)(4) or have determined not to request such information. 
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You and the Company are entitled to rely upon this Certificate and are irrevocably 
authorized to produce this Certificate or a copy hereof to any interested party in any 
administrative or legal proceeding or official inquiry with respect to the matters covered hereby. 

Very truly yours, 
 
[NAME OF PURCHASER (FOR TRANSFERS) OR 
OWNER (FOR EXCHANGES)] 
 
By: _____________________________ 
Name: 
Title: 
Address: 

Date: 
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Exhibit G 

Accredited Investor Certificate 

__________, ________ 

 

American Stock Transfer & Trust Company, LLC 
6201 15th Avenue 
Brooklyn, NY 11219 
 

Re: Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot 
Coal (the “Warrants”) Issued under the Warrant Agreement (the “Agreement”) 
dated as of December 18, 2013 relating to the Warrants 

Ladies and Gentlemen: 
 

This Certificate relates to: 

[CHECK A OR B AS APPLICABLE.] 

G  A. Our proposed purchase of ____ Warrants issued under the Indenture. 

G  B. Our proposed exchange of ____ Warrants issued under the Indenture for an equal number 
of Warrants to be held by us. 

We hereby confirm that: 

1. We are an “accredited investor” within the meaning of Rule 501(a) under the Securities 
Act of 1933, as amended (the “Securities Act”) (an “Accredited Investor”). 

2. Any acquisition of Warrants by us will be for our own account or for the account of one 
or more other Accredited Investors as to which we exercise sole investment discretion. 

3. We have such knowledge and experience in financial and business matters that we are 
capable of evaluating the merits and risks of an investment in the Warrants and we and any 
accounts for which we are acting are able to bear the economic risks of and an entire loss of our 
or their investment in the Warrants. 

4. We are not acquiring the Warrants with a view to any distribution thereof in a transaction 
that would violate the Securities Act or the securities laws of any State of the United States or 
any other applicable jurisdiction; provided that the disposition of our property and the property 
of any accounts for which we are acting as fiduciary will remain at all times within our and their 
control. 

5. We acknowledge that the Warrants have not been registered under the Securities Act and 
that the Warrants may not be offered or sold within the United States or to or for the benefit of 
U.S. persons except as set forth below. 
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We agree for the benefit of the Company, on our own behalf and on behalf of each 
account for which we are acting, that such Warrants may be offered, sold, pledged or otherwise 
transferred only in accordance with the Securities Act and any applicable securities laws of any 
State of the United States and only (a) to the Company or any subsidiary thereof, (b) pursuant to 
a registration statement that has been declared effective under the Securities Act, (c) to a person 
we reasonably believe is a qualified institutional buyer in compliance with Rule 144A under the 
Securities Act, (d) to an Accredited Investor that, prior to such transfer, delivers to the Warrant 
Agent a duly completed and signed certificate (the form of which may be obtained from the 
Warrant Agent) relating to the restrictions on transfer of the Warrants or (e) pursuant to any other 
available exemption from the registration requirements of the Securities Act.   

Prior to the registration of any transfer in accordance with (c) above, we acknowledge 
that a duly completed and signed certificate (the form of which may be obtained from the 
Warrant Agent) must be delivered to the Warrant Agent.  Prior to the registration of any transfer 
in accordance with (d) or (e) above, we acknowledge that the Company reserves the right to 
require the delivery of such legal opinions, certifications or other evidence as may reasonably be 
required in order to determine that the proposed transfer is being made in compliance with the 
Securities Act and applicable state securities laws.  We acknowledge that no representation is 
made as to the availability of any exemption from the registration requirements of the Securities 
Act. 

We understand that the Warrant Agent will not be required to accept for registration of 
transfer any Warrants acquired by us, except upon presentation of evidence satisfactory to the 
Company and the Warrant Agent that the foregoing restrictions on transfer have been complied 
with.  We further understand that the Warrants acquired by us will bear a legend reflecting the 
substance of the preceding paragraph.  We further agree to provide to any person acquiring any 
of the Warrants from us a notice advising such person that resales of the Warrants are restricted 
as stated herein and that the Warrants will bear a legend to that effect. 

We agree to notify you promptly in writing if any of our acknowledgments, 
representations or agreements herein ceases to be accurate and complete. 

We represent to you that we have full power to make the foregoing acknowledgments, 
representations and agreements on our own behalf and on behalf of any account for which we are 
acting. 

You and the Company are entitled to rely upon this Certificate and are irrevocably 
authorized to produce this Certificate or a copy hereof to any interested party in any 
administrative or legal proceeding or official inquiry with respect to the matters covered hereby. 

Very truly yours, 
 
[NAME OF PURCHASER (FOR TRANSFERS) OR 
OWNER (FOR EXCHANGES)] 
 
By: __________________________ 
Name: 
Title: 
Address: 
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Date: 
 

Upon transfer, the Warrants would be registered in the name of the new beneficial owner 
as follows: 

_________________________________________ 

Taxpayer ID number: _______________________ 
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PATRIOT COAL CORPORATION

WARRANT AGREEMENT

Dated as of [•]December 18, 2013

Warrants to Purchase Class A Common Stock, par value $0.00001 per share
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WARRANT AGREEMENT

THIS WARRANT AGREEMENT (this “Agreement”), dated as of [•]December 18,
2013, is entered into between PATRIOT COAL CORPORATION, a Delaware corporation (the
“Company”), and [•]AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC (the
“Warrant Agent”). Capitalized terms not otherwise defined herein have the meanings set forth
in Article 1.

W I T N E S S E T H :

WHEREAS, on July 9, 2012, the Company and certain of the Company’s direct and
indirect subsidiaries each filed a voluntary petition under chapter 11 of title 11 of the United
States Code §§ 101-1330 (as amended, the “Bankruptcy Code”) and, on September 23, 2013
certain of the Company’s other subsidiaries each filed a voluntary chapter petition under the
Bankruptcy Code and continued in the possession of their assets and in the management of
their businesses pursuant to sections 1107 and 1108 of the Bankruptcy Code;

WHEREAS, the ThirdFourth Amended Joint Plan of Reorganization (as amended or
supplemented from time to time, the “Plan”) approved by the United States Bankruptcy Court
for the Eastern District of Missouri (the “Bankruptcy Court”), provides that, upon
consummation of the Plan, the Company shall issue to participants in the Company’s Warrants
Rights Offering (collectively, the “Rights Offering Participants”) and to the “Backstop Parties”
in accordance with the terms of the Backstop Rights Purchase Agreement, Warrants of the
Company (the “Warrants”) entitling the registered holders thereof to purchase shares of the
Class A Common Stock (the “Initial Holders”)

WHEREAS, the Bankruptcy Court confirmed the Plan and the Effective Date under the
Plan occurred on the date first written above;

WHEREAS, the Company desires the Warrant Agent to act on behalf of the Company
in connection with the issuance, transfer, exchange, exercise and replacement of the Warrants
and the Warrant Certificates, and in this Agreement wishes to set forth, among other things,
the form and provisions of the Warrants and the Warrant Certificates and the terms and
conditions on which they may be issued, transferred, exchanged, exercised and replaced; and

WHEREAS, all acts and things have been done and performed which are necessary to
make the Warrants, when executed on behalf of the Company and countersigned by or on
behalf of the Warrant Agent, as provided herein, the valid, binding and legal obligations of the
Company, and to authorize the execution and delivery of this Agreement.

NOW, THEREFORE, in consideration of the promises and of the mutual agreements
herein contained, the parties hereto agree as follows:
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ARTICLE 1
DEFINITIONS

Section 1.1 Definitions. As used herein:

“Accredited Investor Certificate” means a certificate substantially in the form of
Exhibit G hereto.

“A.I.  Warrant Certificate” means a global Warrant Certificate that bears the Restricted
Legend representing Warrants issued and sold to Accredited Investors within the meaning of
Rule 501(a) of Regulation D under the Securities Act.

“Additional Common Stock” has the meaning assigned to such term in Section 6.6.

“Adjusted Exercise Price” has the meaning assigned to such term in Section 6.6.

“Agreement” has the meaning assigned to such term in the preamble of this
Agreement.

“Backstop Party” has the meaning assigned to such term in the Backstop Rights
Purchase Agreement.

“Backstop Rights Purchase Agreement” has the meaning assigned to such term in the
Plan.

“Bankruptcy Code” has the meaning assigned to such term in the recitals of this
Agreement.

“Below Market Issuance” has the meaning assigned to such term in Section 6.6.

“Bankruptcy Court” has the meaning assigned to such term in the recitals of this
Agreement.

“Beneficial Holder” shall mean any person or entity that holds beneficial interests in a
Warrant Certificate.

“Board of Directors” means the board of directors of the Company or any committee
thereof duly authorized to act on behalf of such board.

“Book-Entry Warrants” has the meaning assigned to such term in Section 2.1.

“Business Day” means any day other than a Saturday, Sunday or any other day on
which the New York Stock Exchange is authorized or obligated by law or executive order to
close.

“Cash Dividend” has the meaning assigned to such term in Section 6.3(b).

“Cashless Exercise” has the meaning ascribed to such term in Section 3.2(d).
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“Class A Common Stock” means the Company’s Class A common stock, par value
$0.00001 per share.

“Common Stock Equivalents” has the meaning assigned to such term in Section 6.6.

“Company” has the meaning assigned to such term in the preamble of this Agreement.

“Current Market Price” has the meaning assigned to such term in Section 6.3(c).

“Daily Closing Price” for any day shall mean the last reported closing price of the
applicable security on such day on the applicable quotation system (it being understood that if
only one sale occurred on such day, then the Daily Closing Price for such day shall be the
price at which such sale occurred).

“Depositary” has the meaning assigned to such term in Section 2.2(b).

“Depositary Legend” means the legend set forth in Exhibit C.

“Effective Date” has the meaning assigned to such term in the recitals of this
Agreement.

“Ex-Dividend Date” means the first date on which shares of Class A Common Stock
trade on the applicable exchange or in the applicable market, regular way, without the right to
receive the issuance, dividend or distribution in question.

“Exercise Amount” has the meaning assigned to such term in Section 3.2(c).

“Exercise Date” means any date on which a Warrant is exercised in accordance with
the terms of the Warrant.

“Exercise Form” has the meaning assigned to such term in Section 3.2(b).

“Exercise Period” means the period commencing on the Effective Date, and expiring at
5:00 p.m., New York City time, on the tenth (10th) anniversary of the Effective Date (such
time on such tenth anniversary being referred to as the “Expiration Date”).

“Exercise Price” means a price per share of Class A Common Stock of $0.01, as
adjusted pursuant to Article 6.

“Generally Occurred” shall mean a minimum of 7,500 shares of Class A Common
Stock are traded and such sales are reported on the applicable over-the-counter market.

“Holder” has the meaning assigned to such term in Section 3.2(a).

“Initial Holders” has the meaning assigned to such term in the recitals of this
Agreement.

3
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“Non-Adjusted Cash Dividend” means any Cash Dividend for which a reduction in the
Exercise Price has not been previously made pursuant to Section 6.3(b).

“Non-Cash Dividend” has the meaning assigned to such term in Section 6.3(a).

“Per Share Dividend Amount” means, with respect to any Cash Dividend, the amount
of cash to be paid in such dividend per share of Class A Common Stock.

“Person” means an individual, a corporation, a limited liability company, a company, a
voluntary association, a general partnership, a limited partnership, a joint venture, an
association, a joint-stock company, a trust, an unincorporated organization or a government or
any agency, instrumentality or political subdivision thereof.

“Plan” has the meaning assigned to such term in the recitals of this Agreement.

“Quoted Price” of the Class A Common Stock (or other Warrant Share security, as
applicable) on any date means (i) if the Class A Common Stock (or other Warrant Share
security, as applicable) is then listed and actively traded on a national securities exchange, the
last reported closing price of such security on such date (or if such date is not a trading day,
on the immediately preceding trading day) on the principal national securities exchange on
which such security is listed or traded, or (ii) if the Class A Common Stock (or other Warrant
Share security, as applicable) is not then listed on a national securities exchange, the average
of the Daily Closing Prices of such security on the principal over-the-counter quotation system
on which such security trades (if such security trades on more than one such system, then such
principal system shall be as reasonably identified by the Company based on relative volumes
traded on all such systems), measured over the immediately preceding ten (10) Business Days
(which need not be consecutive) in which trading in such security Generally Occurred (or, if
no such trading shall have Generally Occurred in at least ten (10) of the last thirty (30)
Business Days prior to the date in question, then the Quoted Price shall be the price reflected
in the most recent third party valuation provided to the Company by an investment or
valuation firm retained by the Company for purposes of valuing stock awards, which valuation
shall be available upon written request upon written proof of ownership in a Warrant,
provided that the Company may request that the Holder requesting such valuation execute a
confidentiality agreement with respect to such valuation (if such valuation has not already
been made public) satisfactory to the Company, and provided further that if such valuation is
more than six months old or no such valuation has been provided, the Board of Directors shall
determine the Quoted Price in good faith based on the basis of such factors as it reasonably
determines to be appropriate).

“Reorganization Event” has the meaning assigned to such term in Section 6.5.

“Registered Holder” has the meaning assigned to such term in Section 2.3(d).

“Restricted Legend” means the legend set forth in Exhibit B.

“Rights Offering Participant” has the meaning assigned to such term in the recitals of
this Agreement.

4
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“Rights Offerings Procedures” has the meaning assigned to such term in the Plan.

“Rule 144A Certificate” means a certificate substantially in the form of Exhibit F
hereto.

“Rule 144A Warrant Certificate” means a global Warrant Certificate that bears the
Restricted Legend representing Warrants issued and sold pursuant to Rule 144A.

“Securities Act” means the Securities Act of 1933, as amended, including any rules or
regulations promulgated thereunder.

“Successor Person” means the successor to the Company or the Person acquiring the
Company in connection with a Reorganization Event where the Company is not the surviving
Person.

“Transfer Agent” means [   ]American Stock Transfer & Trust Company, LLC, in its
capacity as transfer agent for the Company.

“Warrants” has the meaning assigned to such term in the recitals of this Agreement.

“Warrant Agent” means [   ]American Stock Transfer & Trust Company, LLC, in its
capacity as the initial Warrant Agent hereunder, but only for so long as it serves in such
capacity, and any successor Warrant Agent appointed pursuant to this Agreement.

“Warrant Agent Office” has the meaning assigned to such term in Section 3.1.

“Warrant Certificates” has the meaning assigned to such term in Section 2.2(a).

“Warrant Register” has the meaning assigned to such term in Section 2.3(c).

“Warrants Rights Offering” has the meaning assigned to such term in the Plan.

“Warrant Shares” shall mean the shares of Common Stock issued or issuable upon
exercise of a Warrant, including any other securities (including any securities of any Successor
Person) purchasable upon exercise of the Warrants as provided in Article 6.  A Warrant Share
shall initially be equal to one share of Class A Common Stock, as subsequently adjusted
pursuant to the terms of the Warrant and this Agreement.  For purposes of this Agreement, a
Warrant Share shall be deemed to be “outstanding” from and after the Exercise Date thereof
until the redemption, repurchase or cancellation of such Warrant Share by the Company.

“Warrant Statements” has the meaning assigned to such term in Section 2.1.

ARTICLE 2
ISSUANCE OF WARRANTS; WARRANT CERTIFICATES;

BOOK-ENTRY WARRANTS

Section 2.1 Issuance of the Warrants .  On the terms and subject to the conditions
of this Agreement and in accordance with the terms of the Plan, as of the Effective Date, (i)
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Warrants to purchase an aggregate of 10,000,000 Warrant Shares will be issued by the
Company to the Rights Offering Participants, allocated amongst the Rights Offering
Participants based on such Rights Offering Participant’s final allocation of Warrants
determined pursuant to the Rights Offering Procedures, rounded up or down to the nearest
whole number of underlying Warrant Shares such that no Rights Offering Participant shall
receive a Warrant that includes a fraction of a Warrant Share, and (ii) Warrants to purchase an
aggregate of 500,000 Warrant Shares will be issued by the Company to the Backstop Parties
in accordance with the Backstop Rights Purchase Agreement, such that the Company shall
issue to the Initial Holders Warrants entitling the Holders to collectively purchase, in the
aggregate, up to 10,500,000 Warrant Shares, as such amounts may be adjusted from time to
time pursuant to this Agreement.  On such date, the Company will deliver, or cause to be
delivered to the Depositary, one or more global Warrant Certificates evidencing a portion of
the Warrants.  The remainder of the Warrants shall be issued by book-entry registration on the
books of the Warrant Agent (“Book-Entry Warrants”) and shall be evidenced by statements
issued by the Warrant Agent from time to time to the Registered Holders of Book-Entry
Warrants reflecting such book-entry position (the “Warrant Statements”).

Section 2.2 Form of Warrant;  Execution of Warrant  Certificates and Warrant
Statements.

(a) (i) Subject to Section 5.1 and Section 5.2 of this Agreement, the
Warrants shall be issued (ix) via book-entry registration on the books and records of the
Warrant Agent and evidenced by the Warrant Statements, in substantially the form set forth in
Exhibit A-1 hereto, and/or (ii y) by one or more global certificates (the “Warrant Certificates”),
with the forms of election to exercise and of assignment printed on the reverse thereof, in
substantially the form set forth in Exhibit A-2, respectively, hereto. The Warrant Statements
and the Warrant Certificates shall be dated and may have such letters, numbers or other marks
of identification or designation and such legends or endorsements printed, lithographed or
engraved thereon as the officers of the Company executing the same may approve (execution
thereof to be conclusive evidence of such approval) and as are not inconsistent with the
provisions of this Agreement, or as may be required to comply with any applicable law,
including applicable rules and regulations made pursuant to any such law. The Warrant
Certificates and the Warrant Statements shall be signed on behalf of the Company by the
chairman of the Board of Directors, the chief financial officer, the president, any vice
president, any assistant vice president, the treasurer or any assistant treasurer of the Company,
and each Warrant Certificate and Warrant Statement may but need not be attested by the
Company’s secretary or one of its assistant secretaries. Such signatures may be manual or
facsimile signatures of such authorized officers and may be imprinted or otherwise reproduced
on the Warrant Certificates and Warrant Statements.

(ii) Except as otherwise provided in paragraph (c), Section 5.3(b)(ii)
or Section 5.3(c) each Warrant will bear the Restricted Legend.

(1) Each Warrant Certificate will bear the DTC Legend.

(2) Warrants offered and sold in reliance on any exception
under the Securities Act other than Rule 144A will  be issued, and upon
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the request of the Company to the Warrant Agent, Warrants offered and
sold in reliance on Rule 144A may be issued, in the form of Book-Entry
Warrants.  Warrants issued and sold to Accredited Investors within the
meaning of Rule 501 of Regulation D under the Securities Act shall be
issued in the form of A.I. Warrant Certificates.

(b) The Warrant Certificates shall be deposited with the Warrant Agent and
registered in the name of Cede & Co., as the nominee of The Depositary Trust Company (the
“Depositary”). Each Warrant Certificate shall represent such number of the outstanding
Warrants as specified therein, and each shall provide that it shall represent the aggregate
amount of outstanding Warrants from time to time endorsed thereon and that the aggregate
amount of outstanding Warrants represented thereby may from time to time be reduced or
increased, as appropriate, in accordance with the terms of this Agreement.

(c) (i) If  the Company determines (upon the advice of counsel and such
other certifications and evidence as the Company may reasonably require) that a Warrant is
eligible for resale pursuant to Rule 144 under the Securities Act (or a successor provision)
without the need to satisfy current information or other requirements therein and that the
Restricted Legend is no longer necessary or appropriate in order to ensure that subsequent
transfers of the Warrant (or a beneficial interest therein) are effected in compliance with the
Securities Act, or

(ii) after a Warrant is sold pursuant to an effective registration
statement under the Securities Act,

the Company may instruct the Warrant Agent in writing to cancel the Warrant and issue to the
Holder thereof (or to its transferee) a new Warrant of like tenor, registered in the name of the
Holder thereof (or its transferee), that does not bear the Restricted Legend, and the Warrant
Agent will comply with such instruction.

(d) By its acceptance of any Warrant bearing the Restricted Legend (or any
beneficial interest in such a Warrant), each Holder thereof and each owner of a beneficial
interest therein acknowledges the restrictions on transfer of such Warrant (and any such
beneficial interest) set forth in this Agreement and in the Restricted Legend and agrees that it
will  transfer such Warrant (and any such beneficial interest) only in accordance with the
Agreement and such legend.

(ce) No Warrant Certificate shall be valid for any purpose, and no Warrant
evidenced thereby shall be exercisable, until such Warrant Certificate has been countersigned
by the Warrant Agent. Such signature by the Warrant Agent upon any Warrant Certificate
executed by the Company shall be conclusive evidence, and the only evidence, that the
Warrant Certificate so countersigned has been duly issued hereunder, and such signatures may
be manual or facsimile signatures of an authorized representative of the Warrant Agent and
may be imprinted or otherwise reproduced on the Warrant Certificates.

(df) In case any officer of the Company who shall have signed any of the
Warrant Certificates or Warrant Statements (either manually or by facsimile signature) shall
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cease to hold such officer position before the Warrant Certificates so signed shall have been
countersigned and delivered by the Warrant Agent as provided herein, or before the Warrant
Statements so signed shall have been delivered to the Registered Holders thereof, as the case
may be, such Warrant Certificates or Warrant Statements may be countersigned (either
manually or by facsimile signature, in the case of the Warrant Certificates) and delivered by
the Warrant Agent notwithstanding that the person who signed such Warrant Certificates or
Warrant Statements has ceased to hold such officer position with the Company, and any
Warrant Certificate or Warrant Statement may be signed on behalf of the Company by such
persons as, at the actual date of the execution of such Warrant Certificate or Warrant
Statement, hold such officer positions with the Company, although at the date of the execution
of this Agreement any such person did not hold such officer position.

Section 2.3 Issuance of Warrant Certificates and Book-Entry Warrants.

(a) Warrant Certificates evidencing Warrants shall be executed by the
Company in the manner set forth in Section 2.2 and delivered to the Warrant Agent. Warrant
Certificates evidencing the Warrants to be issued to the Initial Holders under the Plan (other
than Warrants to be registered as Book-Entry Warrants) shall be so executed by the Company
and delivered to the Warrant Agent upon or promptly following the execution of this
Agreement. Upon written order of the Company, the Warrant Agent shall (i) register in the
Warrant Register the Book-Entry Warrants and (ii) upon receipt of Warrant Certificates duly
executed on behalf of the Company, countersign (either manually or by facsimile signature)
each such Warrant Certificate. Such written order of the Company shall specifically state the
number of Warrants that are to be issued as Book-Entry Warrants and the number of Warrants
that are to be issued as Warrant Certificates including the number of Warrants to be issued as
Rule 144A Warrant Certificates and A.I. Warrant Certificates.  A Warrant Certificate shall be,
and shall remain, subject to the provisions of this Agreement until such time as all of the
Warrants evidenced thereby shall have been duly exercised or shall have expired or been
canceled in accordance with the terms hereof.

(b) Subsequent to the original issuance of Warrant Certificates to the Initial
Holders, the Warrant Agent shall countersign a Warrant Certificate only if the Warrant
Certificate is issued in exchange or substitution for one or more previously countersigned
Warrant Certificates or in connection with their transfer as hereinafter provided.

(c) The Warrant Agent shall keep, at an office designated for such purpose,
books (the “Warrant Register”) in which, subject to such reasonable regulations as it may
prescribe, it shall register the Book-Entry Warrants as well as any Warrant Certificates and
exchanges and transfers of outstanding Warrants in accordance with the procedures set forth in
Section 5.1 and Section 5.2 of this Agreement, all in form satisfactory to the Company and the
Warrant Agent. No service charge shall be made for any exchange or registration of transfer of
the Warrants, but the Company may require payment of a sum sufficient to cover any stamp
or other tax or other governmental charge that may be imposed on the Registered Holder in
connection with any such exchange or registration of transfer. The Warrant Agent shall have
no obligation to effect an exchange or register a transfer unless and until any payments
required by the immediately preceding sentence have been made.
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(d) Prior to due presentment for registration of transfer or exchange of any
Warrant in accordance with the procedures set forth in this Agreement, subject to applicable
law, the Company and the Warrant Agent may deem and treat the person in whose name any
Warrant is registered upon the Warrant Register (the “Registered Holder” of such Warrant) as
the absolute owner of such Warrant (notwithstanding any notation of ownership or other
writing on a Warrant Certificate made by anyone other than the Company or the Warrant
Agent), for the purpose of any exercise thereof, any distribution to the holder thereof and for
all other purposes, and neither the Warrant Agent nor the Company shall be affected by notice
to the contrary.

(e) The Company in issuing the Warrants may use “CUSIP” numbers, and
the Warrant Agent will use CUSIP numbers in notices as a convenience to Holders, the notice
to state that no representation is made as to the correctness of such numbers either as printed
on the Warrants or as contained in any notice to any Holder.  The Company will  promptly
notify the Warrant Agent in writing of any change in the CUSIP numbers.

(e) The Company shall provide a customary opinion of counsel on or prior
to the Effective Date that states that, subject to customary qualifications and assumptions:

(1) the offer and sale of the Warrants and the Class A
Common Stock issued to the Rights Offering Participants and the
Backstop Parties, as applicable, are registered under the Securities Act of
1933, as amended, or are exempt from such registration; and

(2) the Class A Common Stock issuable upon exercise of a
Warrant will  be upon issuance, validly issued, fully paid and non-
assessable.

ARTICLE 3
EXERCISE OF WARRANTS

Section 3.1 Duration of Warrants . Subject to the provisions of this Agreement,
Warrants may be exercised on any Business Day during the Exercise Period, at the offices of
the Warrant Agent at [•]6201 15th Avenue, Brooklyn, NY 11219, or such other place as the
Company or Warrant Agent may notify the Holders from time to time, (the “Warrant Agent
Office”). Each Warrant not exercised at or before the Expiration Date shall thereupon become
void, and at such time all rights, under this Agreement and the applicable Warrant Certificate,
of the Holder of any such Warrant shall automatically cease, with respect to any such Warrant.

Section 3.2 Exercise of Warrants.

(a) Each Warrant shall entitle (i) in the case of the Book-Entry Warrants,
the Registered Holder thereof and (ii) in the case of Warrants held through the book-entry
facilities of the Depositary or by or through persons that are direct participants in the
Depositary, the Beneficial Holder thereof (the Registered Holders and the Beneficial Holders
referenced in clauses (i) and (ii) above, collectively, the “Holders”), subject to the provisions
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of such Warrant and of this Agreement, to purchase from the Company the number of Warrant
Shares specified in such Warrant, at the Exercise Price.

(b) Subject to the provisions of the Warrants and this Agreement, the
Holder of a Warrant may exercise such Holder’s right to purchase the Warrant Shares, in
whole or in part, at any time or from time to time (i) in the case of persons who hold Book-
Entry Warrants, by providing an exercise form for the election to exercise such Warrant (each,
an “Exercise Form”) substantially in the form of Exhibit BD hereto, and (ii) in the case of
Warrants held through the book-entry facilities of the Depositary or by or through persons that
are direct participants in the Depositary, by providing an Exercise Form (as provided by such
Holder’s broker) to its broker, in each case properly completed and executed by the Registered
Holder or the Beneficial Holder thereof, as the case may be, together with payment to the
Warrant Agent (for the account of the Company), in the case of an exercise for cash pursuant
to Section 3.2(c), of the Exercise Amount in accordance with Section 3.2(c).

(c) The payment of the Exercise Price shall be made, at the option of the
Holder, (i) in United States dollars by certified or official bank check payable to the Company,
or by wire transfer to an account specified in writing by the Company or the Warrant Agent to
such Holder, in either case in immediately available funds in an amount equal to the aggregate
Exercise Price for such Warrant Shares as specified in the Exercise Form (the “Exercise
Amount”) or (ii) by Cashless Exercise in accordance with Section 3.2(d)).  The Exercise
Amount shall be rounded up to the nearest one cent.

(d) In lieu of paying the Exercise Amount by certified or official bank check
or by wire transfer, any Holder may elect to exercise Warrants by authorizing the Company to
withhold from issuance a number of Warrant Shares issuable pursuant to the Warrant
Certificate or Warrant Statement evidencing the Warrants being exercised which, when
multiplied by the Quoted Price for the trading day immediately prior to the exercise date is
equal to the aggregate Exercise Price of all Warrants being exercised, and such withheld
Warrant Shares shall thereupon no longer be issuable under the Warrant. Such exercise (a
“Cashless Exercise”) shall be honored by the Company and the Warrant Agent without
payment by the Holder of any Exercise Amount or any cash or other consideration; provided,
however, that the Holder shall pay such amounts as may be required pursuant to Section
5.2(c), or such taxes as may be payable upon issuance of Warrant Shares to a Person other
than the Holder. The formula for determining the Warrant Shares to be issued in a Cashless
Exercise is as follows:

X= ((A-B) x C)

A
where:

X = the number of Warrant Shares issuable upon exercise of the
Warrant pursuant to this subsection (d).

A = the Quoted Price.
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B = the Exercise Price.

C = the number of Warrant Shares as to which a Warrant is then being
exercised including the withheld Warrant Shares.

If, with respect to any purported or attempted Cashless Exercise of Warrants, the foregoing
calculation results in a negative number or zero, then no Warrant Shares shall be issuable via
such purported or attempted Cashless Exercise and such Warrants shall be deemed to have not
been exercised. A Holder that elects to Cashless Exercise shall provide their Exercise Form in
accordance with Section 3.2(b) to the Company (or through their broker to the Company), and
the Company shall instruct the Warrant Agent with the calculation of the Warrant Shares to be
issued in such Cashless Exercise; provided that the Warrant Agent shall notify the Company
of any Exercise Form it receives no later than three (3) Business Days after receipt of any
Exercise Form so indicating a Cashless Exercise election.

(e) The date on which payment in full of the Exercise Amount is received
by the Warrant Agent (or deemed to be received in the case of a Cashless Exercise) shall,
subject to receipt of the Exercise Form, be deemed to be the date on which the Warrant is
exercised. The Warrant Agent shall promptly deposit all funds received by it in payment for
the exercise of Warrants in an account of the Company maintained with it (or in such other
account as may be designated by the Company) and shall advise the Company, by telephone
or by facsimile transmission or other form of electronic communication available to both
parties, at the end of each day on which a payment for the exercise of Warrants is received of
the amount so deposited to its account. The Warrant Agent shall promptly confirm such
advice to the Company in writing.

(f) Subject to Article 6, upon surrender of the Exercise Form and payment
of the Exercise Amount (or the deemed payment of the Exercise Amount in connection with a
Cashless Exercise) in connection with the exercise of Warrants by any Holder:

(i) the Warrant Agent shall requisition from the Transfer Agent for
issuance and delivery to or upon the written order of the applicable Holder and in such name
or names as the Holder may designate (provided, that the Holder shall pay any and all taxes
payable as a result of such designation), a book-entry registration, certificate or certificates in
accordance with Section 3.2(m) for the Class A Shares issuable upon the exercise of the
Warrants evidenced by the underlying Warrant Certificate or Book-Entry Warrant, as the case
may be, less any Warrant Shares withheld in connection with a Cashless Exercise, if
applicable; and

(ii) the Company shall, as promptly as practicable and at its expense,
and in any event within five (5) Business Days thereafter, cause to be issued to the Holder the
aggregate number of whole Warrant Shares (rounded down to the nearest whole share, and
deducting any Warrant Shares withheld pursuant to Section 3.2(d)) issuable upon such
exercise and deliver to the Holder written confirmation that such Warrant Shares have been
duly issued and recorded on the books of the Company as hereinafter provided.
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The Warrant Shares so issued shall be registered in the name of the Holder or such other
name as shall be designated in the order delivered by the Holder. The book-entry registration,
certificate or certificates for such Warrant Shares shall be deemed to have been issued and any
person so designated to be named therein shall be deemed to have become the holder of
record of such Warrant Shares as of the date of surrender of the applicable Exercise Form at
the Warrant Agent Office duly executed by the Holder thereof and upon payment of the
Exercise Amount or the deemed payment of the Exercise Amount in connection with a
Cashless Exercise.

(g) In the event that any Holder makes a partial exercise of the Warrants
evidenced by any Warrant Statement or Warrant Certificate, the Warrant Agent shall adjust the
Holder’s Warrant Statement or issue and deliver a new Warrant Certificate to the applicable
Holder evidencingto evidence a number of Warrants equal to the number of Warrants
represented by the Warrant Statement or Warrant Certificate immediately prior to such partial
exercise minus the number of Warrants exercised in such partial exercise. The Warrant Agent
is hereby authorized and directed to countersign such new Certificate.

(h) Any exercise of a Warrant pursuant to the terms of this Agreement shall
be irrevocable and shall constitute a binding agreement between the Holder and the Company,
enforceable in accordance with its terms.

(i) The Warrant Agent shall:

(i) examine the Exercise Forms and all other documents delivered to
it by or on behalf of Holders as contemplated hereunder to ascertain whether or not, on their
face, such Exercise Forms and any such other documents have been executed and completed
in accordance with their terms and the terms hereof;

(ii) where an Exercise Form or any other document appears on its
face to have been improperly completed or executed or some other irregularity in connection
with the exercise of the Warrants exists, the Warrant Agent shall endeavor to inform the
appropriate parties (including the person submitting such instrument) of the need for
fulfillment of all requirements, specifying those requirements which appear to be unfulfilled;

(iii) inform the Company of and cooperate with and assist the
Company in resolving any reconciliation problems between Exercise Forms received and
delivery of Warrants to the Warrant Agent’s account;

(iv) advise the Company no later than three (3) Business Days after
receipt of any Exercise Form, of (a) the receipt of such Exercise Form and the number of
Warrants evidenced thereby that have been exercised in accordance with the terms and
conditions of this Agreement, (b) the instructions with respect to delivery of the Warrant
Shares deliverable upon such exercise, subject to timely receipt from the Depositary of the
necessary information, and (c) such other information as the Company shall reasonably
require; and

(j) subject to Warrant Shares being made available to the Warrant Agent by
or on behalf of the Company for delivery to the Depositary, liaise with the Depositary and

12

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 102 of 246



 

endeavor to effect such delivery to the relevant accounts at the Depositary in accordance with
its customary requirements.

(k) All questions as to the validity, form and sufficiency (including time of
receipt) of any exercised Warrant, Exercise Form or the Warrant Certificate evidencing any
exercised Warrant will be determined by the Company in its reasonable discretion, which
determination shall be final and binding absent any manifest error. The Company reserves the
right to reject any and all Exercise Forms not in proper form or for which any corresponding
agreement by the Company to exchange would, in the opinion of the Company, be unlawful.
Such determination by the Company shall be final and binding on the Holders, absent manifest
error. Moreover, the Company reserves the absolute right to waive any of the conditions to the
exercise of Warrants or defects in the exercise thereof with regard to any particular exercise of
Warrants. Neither the Company nor the Warrant Agent shall be under any duty to give notice
to the Holders of the Warrants of any irregularities in any exercise of Warrants, nor shall it
incur any liability for the failure to give such notice.

(l) The Company acknowledges that the bank accounts maintained by [
]the Warrant Agent in connection with the services provided under this Agreement will be in
its name and that [                     ]the Warrant Agent may receive investment earnings
therefrom. Neither the Company nor the Holders will be entitled to receive interest on any
deposits of the Exercise Price.

(m) Book-entry registration records representing Warrant Shares shall bear a
Restricted Legend (with all references to Warrants therein replaced by references to Class A
Common Stock, and with such changes thereto as the Company may deem appropriate) if (i)
the Warrants for which they were issued carried a Restricted Legend or (ii) the Warrant Shares
are issued in a transaction exempt from registration under the Securities Act, in each case until
and unless the circumstances set forth in Section 2.2(c) apply to such Warrant Shares, and any
transfers thereof shall comply with the Restricted Legend.

Section 3.3 Reservation of Warrant Shares.

(a) For the purpose of enabling it to satisfy any obligation to issue Warrant
Shares upon exercise of Warrants, the Company will at all times through the Expiration Date,
reserve and keep available out of its aggregate authorized but unissued or treasury shares of
Class A Common Stock, a number of shares equal to the number of Warrant Shares
deliverable upon the exercise of all outstanding Warrants.  The Company covenants that it will
instruct the Transfer Agent to reserve such number of authorized and unissued or treasury
shares of Class A Common Stock as shall be required for such purpose. The Company will
keep a copy of this Agreement on file with the Transfer Agent. The Warrant Agent is hereby
irrevocably authorized to requisition from time to time from the Transfer Agent stock
certificates evidencing Warrant Shares issuable upon exercise of outstanding Warrants, and the
Company will supply the Transfer Agent with duly executed stock certificates for such
purpose.

(b) The Company covenants that all Warrant Shares issued upon exercise of
the Warrants will, upon issuance in accordance with the terms of this Agreement, be fully paid
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and nonassessable and free from all taxes, liens, charges and security interests created by or
imposed upon the Company with respect to the issuance thereof. If at any time prior to the
Expiration Date, the number and kind of authorized but unissued shares of the Company’s
capital stock shall not be sufficient to permit exercise in full of the Warrants, the Company
will use its commercially reasonable efforts to promptly take such corporate action as may, in
the opinion of its counsel, be necessary to increase its authorized but unissued shares to such
number of shares as shall be sufficient for such purposes. The Company agrees that its
issuance of Warrants shall constitute full authority to its officers who are charged with the
issuance of Warrant Shares to issue Warrant Shares upon the exercise of Warrants. Without
limiting the generality of the foregoing, the Company will not increase the stated or par value
per share, if any, of the Class A Common Stock above the Exercise Price per share in effect
immediately prior to such increase in stated or par value.  Before taking any action that would
cause an adjustment pursuant to Article 6 reducing any Exercise Price below the then par
value (if any) of the Warrant Shares issuable upon exercise of the Warrants, the Company will
take any corporate action that may, in the opinion or based on the advice of its counsel (which
may be counsel employed by the Company), be necessary in order that the Company may
validly and legally issue fully paid and nonassessable Warrant Shares at such Exercise Price as
so adjusted.

ARTICLE 4
OTHER PROVISIONS RELATING TO RIGHTS OF HOLDERS OF W ARRANTS

Section 4.1 No Rights as Stockholder Conferred by Warrants, Book-Entry
Warrants or Warrant Certificates .  No Book-Entry Warrant, Warrant Certificate or Warrant
evidenced thereby shall, and nothing contained in this Agreement shall be construed to, entitle
the Holder or any beneficial owner thereof to any of the rights of a registered holder or
beneficial owner of shares of Class A Common Stock, including, without limitation, the right
to receive (as a shareholder or stockholder) any dividends or distributions paid with respect to
Class A Common Stock, the right to vote or to consent or to receive notice as a stockholder
of the Company with respect to the election of directors of the Company or any other matter
with respect to which stockholders of the Company are entitled to vote or consent or receive
notice, or any other rights whatsoever as stockholders of the Company.

Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates.  If any of
the Warrant Certificates shall be mutilated, lost, stolen or destroyed, the Company shall issue,
and the Warrant Agent shall countersign and deliver, in exchange and substitution for, and
upon cancellation of the mutilated Warrant Certificate, or in lieu of and substitution for the
Warrant Certificate lost, stolen or destroyed, a new Warrant Certificate of like tenor and
representing an equivalent number of Warrants, but only upon receipt of evidence reasonably
satisfactory to the Warrant Agent and the Company of the loss, theft or destruction of such
Warrant Certificate and an affidavit and the posting of an indemnity or bond satisfactory to the
Warrant Agent and the Company.  Applicants for such substitute Warrant Certificates shall
also comply with such other reasonable regulations and pay such other reasonable charges as
the Warrant Agent may prescribe and as required by Section 8-405 of the Uniform
Commercial Code as in effect in the State of New York.
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Section 4.3 Cancellation of Warrants.  If the Company shall purchase or otherwise
acquire Warrants, the Warrant Certificates representing such Warrants shall thereupon be
delivered to the Warrant Agent, if applicable, and shall be promptly cancelled by the Warrant
Agent and shall not be reissued and, except as expressly permitted by this Agreement, no
Warrant Certificate shall be issued hereunder in exchange therefor or in lieu thereof. The
Warrant Agent shall cause all cancelled Warrant Certificates to be destroyed and shall deliver
a certificate of such destruction to the Company.

Section 4.4 Current  Public Information .  With a view to making available to the
holders of Warrants the benefits of Rule 144 and Rule 144A promulgated under the Securities
Act, the Company covenants that it will (i) use its reasonable best efforts to file in a timely
manner all reports and other documents required, if any, to be filed by it under the Exchange
Act and the rules and regulations adopted thereunder and (ii) make available information
necessary to comply with Rule 144 and Rule 144A, if available with respect to resales of the
Warrants under the Securities Act, at all times, all to the extent required from time to time to
enable such holders to sell Warrants without registration under the Securities Act within the
limitation of the exemptions provided by (x) Rule 144 and Rule 144A promulgated under the
Securities Act (if available with respect to resales of the Warrants), as such rules may be
amended from time to time.

ARTICLE 5
EXCHANGE AND TRANSFER

Section 5.1 Exchange and Transfer.

(a) Transfer and Exchange of Warrant Certificates or Beneficial Interests
Therein.

(i) The Warrant Agent shall, upon receipt of all information required
to be delivered hereunder, from time to time register the transfer of any outstanding Warrants
in the Warrant Register, upon delivery to the Warrant Agent, at its office designated for such
purpose, of a properly completed form of assignment substantially in the form of Exhibit CE
hereto, duly signed by the Registered Holder thereof or by the duly appointed legal
representative thereof or by a duly authorized attorney, such signature to be guaranteed by a
participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges
Medallion Program or the New York Stock Exchange, Inc. Medallion Signature Program and,
in the case of a transfer of a Global Warrant Certificate, upon surrender to the Warrant Agent
of such Global Warrant Certificate, duly endorsed. Upon any such registration of transfer, a
new Global Warrant Certificate or a Warrant Statement, as the case may be, shall be issued to
the transferee.

(ii) Subject to compliance with Section 5.3(b), if a beneficial interest
in a Warrant Certificate is transferred or exchanged for a beneficial interests in another
Warrant Certificate, the Warrant Agent will  (x) record a decrease in the amount of the
Warrant Certificate being transferred or exchanged equal to the amount of such transfer or
exchange and (y) record a like increase in the amount of the other Warrant Certificate. Any
beneficial interest in one Warrant Certificate that is transferred to a Person who takes delivery
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in the form of an interest in another Warrant Certificate, or exchanged for an interest in
another Warrant Certificate, will,  upon transfer or exchange, cease to be an interest in such
Warrant Certificate and become an interest in the other Warrant Certificate and, accordingly,
will  thereafter be subject to all transfer and exchange restrictions, if any, and other procedures
applicable to beneficial interests in such other Warrant Certificate for as long as it remains
such an interest.

(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-
Entry Warrant.

(i) Any Holder of a beneficial interest in a Warrant Certificate may,
upon request, exchange such beneficial interest for a Book-Entry Warrant. Upon receipt by the
Warrant Agent from the Depositary or its nominee of written instructions or such other form
of instructions as is customary for the Depositary on behalf of any person having a beneficial
interest in a Warrant Certificate, the Warrant Agent shall cause, in accordance with the
standing instructions and procedures existing between the Depositary and Warrant Agent, the
number of Warrants represented by the Warrant Certificate to be reduced by the number of
Warrants to be represented by the Book-Entry Warrants to be issued in exchange for the
beneficial interest of such person in the Warrant Certificate and, following such reduction, the
Warrant Agent shall register in the name of the Holder a Book-Entry Warrant and deliver to
said Holder a Warrant Statement.

(ii) Book-Entry Warrants issued in exchange for a beneficial interest
in a Warrant Certificate pursuant to this Section 5.1(a) shall be registered in such names as the
Depositary, pursuant to instructions from its direct or indirect participants or otherwise, shall
instruct the Warrant Agent. The Warrant Agent shall deliver the applicable Warrant
Statements to the persons in whose names such Warrants are so registered.

(c) Transfer and Exchange of Book-Entry Warrants. When Book-Entry
Warrants are presented to the Warrant Agent with a written request (i) to register the transfer
of the Book-Entry Warrants; or (ii) to exchange such Book-Entry Warrants for an equal
number of Book-Entry Warrants of other authorized denominations, then the Warrant Agent
shall register the transfer or make the exchange as requested if its customary requirements for
such transactions are met; provided, however, that the Warrant Agent has received a written
instruction of transfer in form satisfactory to the Warrant Agent, duly executed by the
Registered Holder thereof or by his attorney, duly authorized in writing.

(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a
Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for
a beneficial interest in a Warrant Certificate except upon satisfaction of the requirements set
forth below. Upon receipt by the Warrant Agent of appropriate instruments of transfer with
respect to a Book-Entry Warrant, in form satisfactory to the Warrant Agent, together with
written instructions directing the Warrant Agent to make, or to direct the Depositary to make,
an endorsement on the Warrant Certificate to reflect an increase in the number of Warrants
represented by the Warrant Certificate equal to the number of Warrants represented by such
Book-Entry Warrant, then the Warrant Agent shall cancel such Book-Entry Warrant on the
Warrant Register and cause, or direct the Depositary to cause, in accordance with the standing
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instructions and procedures existing between the Depositary and the Warrant Agent, the
number of Warrants represented by the Warrant Certificate to be increased accordingly. If no
Warrant Certificates are then outstanding, the Company shall issue and the Warrant Agent
shall countersign a new Warrant Certificate representing the appropriate number of Warrants.

(e) Restrictions on Transfer and Exchange of Warrant Certificates.
Notwithstanding any other provisions of this Agreement (other than the provisions set forth in
Section 5.1(f)), unless and until it is exchanged in whole for a Book-Entry Warrant, a Warrant
Certificate may not be transferred except by the Depositary to a nominee of the Depositary or
by a nominee of the Depositary to the Depositary or another nominee of the Depositary or by
the Depositary or any such nominee to a successor Depositary or a nominee of such successor
Depositary.

(f) Book-Entry Warrants.  If at any time:

(i) the Depositary for the Warrant Certificates notifies the Company
that the Depositary is unwilling or unable to continue as Depositary for the Warrant
Certificates and a successor Depositary for the Warrant Certificates is not appointed by the
Company within ninety (90) days after delivery of such notice; or

(ii) the Company, in its sole discretion, notifies the Warrant Agent in
writing that it elects to exclusively cause the issuance of Book-Entry Warrants under this
Agreement, then the Warrant Agent, upon written instructions signed by an officer of the
Company, shall register Book-Entry Warrants, in an aggregate number equal to the number of
Warrants represented by the Warrant Certificates, in exchange for such Warrant Certificates.

(g) Restrictions on Transfer. No In addition to the transfer restrictions set
forth in Section 5.3 below, no Warrants or Warrant Shares shall be sold, exchanged or
otherwise transferred in violation of the Securities Act or state securities laws.

(h) Cancellation of Warrant Certificate. At such time as all beneficial
interests in Warrant Certificates have either been exchanged for Book-Entry Warrants, or been
redeemed, repurchased, cancelled or exercised, all Warrant Certificates shall be returned to, or
retained and cancelled by, the Warrant Agent, upon written instructions from the Company
satisfactory to the Warrant Agent, subject to applicable law.

Section 5.2 Obligations with Respect to Transfers and Exchanges of Warrants.

(a) To permit registrations of transfers and exchanges, the Company shall
execute Warrant Certificates, if applicable, and the Warrant Agent is hereby authorized, in
accordance with the provisions of Section 2.3 and this Article 5, to countersign such Warrant
Certificates, either manually or by facsimile signature, if applicable, or register Book-Entry
Warrants, if applicable, as required pursuant to the provisions of this Article 5 and for the
purpose of any distribution of new Warrant Certificates contemplated by Section 4.2 or
additional Warrant Certificates contemplated by Article 6.

(b) All Book-Entry Warrants and Warrant Certificates issued upon any
registration of transfer or exchange of Book-Entry Warrants or Warrant Certificates shall be
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the valid obligations of the Company, entitled to the same benefits under this Agreement as
the Book-Entry Warrants or Warrant Certificates surrendered upon such registration of transfer
or exchange.

(c) No service charge shall be imposed upon a Holder for any registration,
transfer or exchange but the Company may require payment of a sum sufficient to cover any
stamp or other tax or other governmental charge that may be imposed on the Holder in
connection with any such exchange or registration of transfer.

(d) So long as the Depositary, or its nominee, is the registered owner of a
Warrant Certificate, the Depositary or such nominee, as the case may be, will be considered
the sole owner or holder of the Warrants represented by such Warrant Certificate for all
purposes under this Agreement. Except as provided in Section 5.1(a) and Section 5.1(f) upon
the exchange of a beneficial interest in a Warrant Certificate for Book-Entry Warrants,
Beneficial Holders will not be entitled to have any Warrants registered in their names, and
will under no circumstances be entitled to receive physical delivery of any such Warrants and
will not be considered the Registered Holder thereof under the Warrants or this Agreement.
Neither the Company nor the Warrant Agent, in its capacity as registrar for such Warrants,
will have any responsibility or liability for any aspect of the records relating to beneficial
interests in a Warrant Certificate or for maintaining, supervising or reviewing any records
relating to such beneficial interests.

(e) Subject to Section 5.1(a), Section 5.1(c) and Section 5.1(d) and this
Section 5.2, the Warrant Agent shall, upon receipt of all information required to be delivered
hereunder, from time to time register the transfer of any outstanding Warrants in the Warrant
Register, upon surrender of Warrant Certificates, if applicable, representing such Warrants at
the Warrant Agent Office as set forth in Section 8.2, duly endorsed, and accompanied by a
completed form of assignment substantially in the form of Exhibit CE attached hereto (or with
respect to a Book-Entry Warrant, only such completed form of assignment substantially in the
form of Exhibit CE attached hereto), duly signed by the Registered Holder thereof or by the
duly appointed legal representative thereof or by a duly authorized attorney, such signature to
be guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock
Exchanges Medallion Program or the New York Stock Exchange, Inc. Medallion Signature
Program. Upon any such registration of transfer, a new Warrant Certificate or a Warrant
Statement, as the case may be, shall be issued to the transferee for the Warrants so transferred
(and, if any Warrants are not transferred to the transferee, to the transferor for the Warrants
remaining registered in the transferor’s name).

Section 5.3 Restrictions on Transfers.

(a) The transfer or exchange of any Warrant (or a beneficial interest therein)
may only be made in accordance with this Section and Section 5.1 and, in the case of a
Warrant Certificate (or a beneficial interest therein), the applicable rules and procedures of the
Depositary.  The Warrant Agent shall refuse to register any requested transfer or exchange that
does not comply with the preceding sentence.
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(b) Subject to paragraph (c), the transfer or exchange of any Warrant (or a
beneficial interest therein) of the type set forth in column A below for a Warrant (or a
beneficial interest therein) of the type set forth opposite in column B below may only be made
in compliance with the certification requirements (if any) described in the clause of this
paragraph set forth opposite in column C below.

A B C

Rule 144A Warrant Rule 144A Warrant (i)

Rule 144A Warrant Book-Entry Warrant (ii)

Rule 144A Warrant A.I. Warrant (ii)

Book-Entry Warrant Rule 144A Warrant (iii)

Book-Entry Warrant Book-Entry Warrant (ii)

Book-Entry Warrant A.I. Warrant (ii)

A.I. Warrant Rule 144A Warrant (iii)

A.I. Warrant Book-Entry Warrant (ii)

A.I. Warrant A.I. Warrant (i)

(i) No certification is required.

(ii) The Person requesting the transfer or exchange must deliver or
cause to be delivered to the Warrant Agent (x) a duly completed Rule 144A Certificate or
(y) a duly completed Accredited Investor Certificate, and/or an Opinion of Counsel and such
other certifications and evidence as the Company may reasonably require in order to determine
that the proposed transfer or exchange is being made in compliance with the Securities Act
and any applicable securities laws of any state of the United States; provided that if the
requested transfer or exchange is made by the Holder of a Book-Entry Warrant that does not
bear the Restricted Legend, then no certification is required.  In the event that a Book-Entry
Warrant that does not bear the Restricted Legend is surrendered for transfer or exchange, upon
transfer or exchange the Warrant Agent will  deliver a Book-Entry Warrant that does not bear
the Restricted Legend.

(iii) The Person requesting the transfer or exchange must deliver or
cause to be delivered to the Warrant Agent a duly completed Rule 144A Certificate.

(c) No certification is required in connection with any transfer or exchange
of any Warrant (or a beneficial interest therein)

(i) after such Warrant is eligible for resale pursuant to Rule 144
under the Securities Act (or a successor provision) without the need to satisfy current
information or other requirements therein; provided that the Company has provided the
Warrant Agent with an Officers’ Certificate to that effect, and the Company may require from
any Person requesting a transfer or exchange in reliance upon this clause (i) an opinion of
counsel and any other reasonable certifications and evidence in order to support such
certificate; or
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(ii) sold pursuant to an effective registration statement.

Any Book-Entry Warrant delivered in reliance upon this paragraph will  not bear the
Restricted Legend.

(ad) The Warrants are issued in reliance upon an exemption from the
registration requirements of Section 5 of the Securities Act provided by Section 4(2) of the
Securities Act. The Warrants will  not be registered under the Securities Act or any state
securities law, and the Warrants may not be sold or transferred in the absence of an effective
registration statement under the Securities Act or an exemption from registration thereunder.
The Company and/or the Warrant Agent may require, as a condition to any sale or transfer of
a Warrant, that the Holder deliver to the Company and the Warrant Agent an opinion of
counsel, which opinion and counsel shall be reasonably satisfactory to the Company, to the
effect that such sale or transfer is made in compliance with the Securities Act and all
applicable state securities laws or pursuant to an exemption from registration under the
Securities Act and state securities laws.  The provisions of this Section 5.3(a) shall not apply
to the exercise of any Warrant to the extent Warrant Shares issued upon such exercise (and
any unexercised portion of the Warrant so exercised) shall be issued to the same registered
Holder that exercised such Warrant.

(e) The Warrant Agent will  retain copies of all certificates, opinions and
other documents received in connection with the transfer or exchange of a Warrant (or a
beneficial interest therein), and the Company will  have the right to inspect and make copies
thereof at any reasonable time upon written notice to the Warrant Agent.

(bf) No sale or transfer of Warrants shall be permitted, and any such transfer
shall be null and void ab initio, if, after giving effect to such Transfer, the Company would be
required to become a reporting company under the Exchange Act; provided, however, that the
restriction set forth in this sentence shall no longer be applicable upon the earlier of (i) the
Company’s registration of any class of its equity securities within the meaning of the
Exchange Act and (ii) the Company’s listing of any class of its securities on a national
securities exchange.

(cg) In the event of any purported transfer in violation of the provisions of
this Agreement, such purported transfer shall be void and of no effect and the Warrant Agent
shall not give effect to such transfer.

Section 5.4 Treatment of Holders of Warrant  Certificates. Each Holder of a
Warrant Certificate, by accepting the same, consents and agrees with the Company, the
Warrant Agent and every subsequent Holder of such Warrant Certificate that until the transfer
of such Warrant Certificate is registered on the books of the Warrant Agent, the Company and
the Warrant Agent may treat the registered Holder of such Warrant Certificate as the absolute
owner thereof for any purpose and as the person entitled to exercise the rights represented by
the Warrants evidenced thereby, any notice to the contrary notwithstanding.
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Section 5.5 Fractional Warrants . The Warrant Agent shall not be required to effect
any registration of transfer or exchange which will result in the issuance of a Warrant
Certificate for a fraction of a Warrant.

ARTICLE 6
ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES

Section 6.1 Adjustments Generally. The Exercise Price, the number of Warrant
Shares issuable upon exercise of each Warrant and the number of Warrants outstanding are
subject to adjustment from time to time upon the occurrence of any of the events enumerated
in this Article 6. To the extent the context so requires, all references in this Article 6 to the
Class A Common Stock shall be deemed, as of a particular time, to include any other
securities included within the “Warrant Shares” as of such time.

Section 6.2 Certain Mechanical Adjustments.  If after the Effective Date, and
subject to the provisions of Section 6.8, the Company shall (i) declare a dividend or make a
distribution on the Class A Common Stock payable in shares of Class A Common Stock, (ii)
subdivide, reclassify or recapitalize its outstanding Class A Common Stock into a greater
number of shares, (iii) combine, reclassify or recapitalize its outstanding Class A Common
Stock into a smaller number of shares, or (iv) issue any shares of its capital stock by
reclassification of its Class A Common Stock, the number of Warrant Shares issuable upon
exercise of Warrants at the time of the record date of such dividend, distribution, subdivision,
combination, reclassification or recapitalization shall be adjusted so that the Holders shall be
entitled to receive the aggregate number and kind of shares which, if their Warrants had been
exercised in full immediately prior to such event, the Holders would have owned upon such
exercise and been entitled to receive by virtue of such dividend, distribution, subdivision,
combination, reclassification or recapitalization. Any adjustment required by this Section shall
be made successively immediately after the distribution date, in the case of a dividend or
distribution, or the effective date, in the case of a subdivision, combination, reclassification or
recapitalization, to allow the purchase of such aggregate number and kind of shares.

Section 6.3 Dividends and Other Distributions.

(a) If at any time prior to the exercise in full of the Warrants, the Company
shall fix a record date for the issuance or making of a distribution to all holders of the Class
A Common Stock (including any such distribution to be made in connection with a
consolidation or merger in which the Company is to be the continuing corporation and any
such distribution taking the form of a pro rata repurchase of shares of Class A Common
Stock) of evidences of its indebtedness, any other securities or any cash, property or other
assets (excluding a combination, reclassification or recapitalization referred to in Section 6.2,
and excluding any dividends payable solely in cash) or of subscription rights, options or
warrants to purchase or acquire any capital stock of the Company (excluding stock dividends
and stock reclassifications referred to in Section 6.2) (any such event being herein called a
“Non-Cash Dividend”), the Exercise Price shall be decreased immediately after the record date
for such Non-Cash Dividend to a price determined by multiplying the Exercise Price then in
effect by a fraction, the numerator of which shall be the then Current Market Price per share
of the Class A Common Stock on the date immediately prior to the Ex-Dividend Date for
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such Non-Cash Dividend less the fair market value (as determined in good faith by the
Company’s Board of Directors based on the written advice of an independent financial
advisory firm of national reputation, without regard to any illiquidity or minority discounts) of
the evidences of indebtedness, securities, property or other assets issued or distributed in such
Non-Cash Dividend applicable to one share of Class A Common Stock or of such subscription
rights or warrants applicable to one share of Class A Common Stock, and the denominator of
which shall be such then Current Market Price per share of Class A Common Stock on the
date immediately prior to the Ex-Dividend Date for such Non-Cash Dividend.

(b) If at any time prior to the exercise in full of the Warrants, the Company
shall fix a record date for the issuance or making of a distribution to all holders of the Class
A Common Stock of any dividend payable solely in cash (any such dividend being referred to
as a “Cash Dividend”), the Exercise Price shall be decreased immediately after the record date
for such Cash Dividend to a price determined by multiplying the Exercise Price then in effect
by a fraction, the numerator of which shall be the then Current Market Price per share of the
Class A Common Stock on the date immediately prior to the Ex-Dividend Date for such Cash
Dividend less the Per Share Dividend Amount, and the denominator of which shall be such
then Current Market Price per share of Class A Common Stock on the date immediately prior
to the Ex-Dividend Date for such Cash Dividend.

(c) Any adjustment required by this Section 6.3 shall be made successively
whenever such a record date is fixed and in the event that such distribution is not so made,
the Exercise Price shall again be adjusted to be the Exercise Price that was in effect
immediately prior to such record date. For purposes of this Section 6.3, “Current Market
Price” per share of Class A Common Stock at any date shall mean, (i) if the shares of Class A
Common Stock are then listed on a national securities exchange, the average of the daily
Quoted Prices for ten (10) consecutive trading days immediately prior to such date, or (ii) if
the shares of Class A Common Stock is not then so listed, the Quoted Price immediately prior
to such date.

Section 6.4 Adjustments in Exercise Price. Whenever the number of Warrant
Shares issuable upon the exercise of Warrants is adjusted pursuant to Section 6.2, the Exercise
Price shall be adjusted (to the nearest tenth of one cent) by multiplying the Exercise Price
applicable immediately prior to such adjustment by a fraction (x) the numerator of which shall
be the number of Warrant Shares issuable upon exercise of each Warrant immediately prior to
such adjustment, and (y) the denominator of which shall be the number of Warrant Shares
issuable upon exercise of each Warrant immediately after such adjustment. Subject to Section
6.8, whenever the Exercise Price is adjusted pursuant to Section 6.3, the number of Warrant
Shares issuable upon exercise of the Warrants shall simultaneously be adjusted by multiplying
the number of Warrant Shares initially issuable upon exercise of each Warrant by the Exercise
Price in effect on the date thereof and dividing the product so obtained by the Exercise Price,
as adjusted.

Section 6.5 Reclassification or Reorganization Event. In the case of any
reclassification or reorganization of the outstanding shares of Class A Common Stock or other
Warrant Shares (other than a change covered by Section 6.2 or that solely affects the par value
of such shares of Class A Common Stock), each Holder shall thereafter have the right to
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exercise its Warrants and in lieu of the Warrant Shares that would otherwise be issuable upon
such exercise, receive the kind and amount of shares of stock or other securities or property
(including cash) that such Holder would have received pursuant to such reclassification or
reorganization if such Holder had exercised such Warrants immediately prior to such event.
The immediately preceding sentence shall similarly apply to successive reclassifications and
reorganizations. If a Reorganization Event shall occur, the certificate or articles of
incorporation of the continuing or surviving or acquiring or resulting entity, or any contract or
agreement providing for such Reorganization Event, shall provide that, so long as any Warrant
remains outstanding, each Warrant, upon the exercise thereof at any time after the
consummation of such Reorganization Event, shall be exercisable into (at an initial Exercise
Price equal to the Exercise Price in effect immediately prior to such Reorganization Event, but
subject to any adjustment pursuant to the terms hereof), in lieu of the Warrant Shares issuable
upon such exercise prior to such consummation, the amount of cash, securities or other
property receivable pursuant to such Reorganization Event by a holder of the number of shares
of Class A Common Stock for which a Warrant is exercisable immediately prior to the
effective time of such Reorganization Event. The provisions set forth herein providing for
adjustments and otherwise for the protection of the holders of Warrants shall thereafter
continue to be applicable on an as nearly equivalent basis as may be practicable and any such
continuing, surviving, acquiring or resulting entity shall expressly assume all of the obligations
of the Company set forth herein to the extent applicable. It is acknowledged and agreed that if,
in connection with any Reorganization Event, the Warrants become exercisable solely for cash,
and the Exercise Price is higher than the amount of cash for which such Warrant is
exercisable, then, upon consummation of such reorganization, all Warrants then outstanding
with such higher Exercise Price shall automatically be terminated and cancelled without
payment, and the Company may unilaterally terminate this Warrant Agreement by giving
written notice thereof to the Warrant Agent. For purposes hereof, a “Reorganization Event”
shall mean (i) a consolidation, merger, amalgamation, share exchange, sale of all or
substantially all assets or similar transaction of the Company with or into another Person
pursuant to which the shares of Class A Common Stock are changed into, converted into or
exchanged for cash, securities or other property (whether of the Company or another Person)
other than in circumstances covered by Section 6.2; (ii) a reorganization, recapitalization or
reclassification or similar transaction in which the shares of Class A Common Stock are
exchanged for securities other than shares of Class A Common Stock (other than in
circumstances covered by Section 6.2); or (iii) a statutory exchange of the outstanding shares
of Class A Common Stock for securities of another Person. The provisions of this Section 6.5
shall apply similarly to all successive reclassifications, reorganizations and events constituting
Reorganization Events.

Section 6.6 Adjustments for Certain Issuances and Repricings. If on or after the
Effective Date, the Company shall issue Class A Common Stock (other than Class A Common
Stock issued pursuant to a management incentive package or this Agreement) or rights,
warrants or other securities exercisable or convertible into or exchangeable into such Class A
Common Stock, or stock appreciation rights or other rights to receive payments based upon
the value of Class A Common Stock (“Common Stock Equivalents”) (collectively, the
“Additional Common Stock”) at a price per share of Class A Common Stock less than the
Current Market Price as of the date of such issuance (a “Below Market Issuance”), then the
Exercise Price shall be reduced to the price (the “Adjusted Exercise Price”) determined by
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multiplying the Exercise Price then in effect by a fraction, the numerator of which is the sum
of (a) the total outstanding Class A Common Stock on a fully diluted basis immediately
preceding such Below Market Issuance plus (b) the number of shares of Additional Common
Stock (treating Common Stock Equivalents as having been fully exercised or converted) which
the aggregate consideration received by the Company in the Below Market Issuance would
purchase at a price per share equal to the Current Market Price as of the date immediately
prior to such Below Market Issuance and the denominator of which is the total outstanding
Class A Common Stock of Company on a fully diluted basis immediately after such Below
Market Issuance.  In the event of a Below Market Issuance, the Warrant Shares shall also be
increased to the number obtained by dividing (x) the product of the Warrant Shares before
such adjustment and the Exercise Price in effect immediately prior to the Below Market
Issuance by (y) the Adjusted Exercise Price. For purposes of this Section 6.6, (i) the
consideration received by the Company shall not be deemed reduced by any underwriting or
placement agency fees, discounts, commissions and expense, (ii) the value of any non-cash
portion of the consideration shall be deemed to be the fair market value of such consideration
as determined in good faith by the Board of Directors based on the written advice of an
independent financial advisory firm of national reputation, without regard to any illiquidity or
minority discounts and (iii) to the extent the Below Market Issuance consists of the issuance
of Common Stock Equivalents, the consideration received by the Company shall be deemed to
include the additional consideration that would payable to the Company upon the eventual
exercise, conversion or exchange of such Common Stock Equivalent, and no further
adjustment shall be made for the issuance of Class A Common Stock upon such exercise,
conversion or exchange.  For purposes of this Section 6.6, any issuance of Class A Common
Stock to an independent third party in an arms-length transaction who prior to such issuance
was not a beneficial or record holder of any securities of the Company or a creditor of the
Company shall be conclusively presumed not to be a Below Market Issuance. For the
avoidance of doubt, no increase in the Exercise Price or reduction in the Warrant Shares shall
be made pursuant to this Section 6.6 (or Section 6.1 or Section 6.3).

Section 6.7 Notices of Changes in Warrant  and Other Events. Upon every
adjustment of the Exercise Price or the number of shares issuable upon exercise of a Warrant,
the Company shall give written notice thereof to the Warrant Agent, which notice shall state
the Exercise Price resulting from such adjustment and the increase or decrease, if any, in the
number of shares of Class A Common Stock purchasable at such price upon the exercise of a
Warrant, setting forth in reasonable detail the method of calculation and the facts upon which
such calculation is based. Upon the occurrence of any event specified in Section 6.2, Section
6.3 or Section 6.5, then, in any such event, the Company shall give or cause to be given
written notice to each Holder, by press release or at the last address set forth for such Holder
in the register books of the Warrant Agent, of the record date or the effective date of the
event. Failure to give such notice, or any defect therein, shall not affect the legality or validity
of such event. To the extent not covered (on or before the time period required below) by any
statement or other notice delivered or required to be delivered pursuant hereto, and excluding
any events specified in Section 6.2, Section 6.3 or Section 6.5, the Company shall give notice
to each Registered Holder and other Holder by press release or by mail if at any time, prior to
the expiration or exercise in full of the Warrants, any of the following events shall occur:
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(a) the Company shall authorize the payment of any dividend payable in any
securities (other than shares of Class A Common Stock in a dividend to which the adjustments
set forth in this Agreement apply) or authorize the making of any dividend or distribution
(other than cash dividends to which the adjustments set forth in this Agreement apply) to all
holders of Class A Common Stock or any other class or series of stock then forming part of
the Warrant Shares; or

(b) the Company shall authorize the issuance to all holders of Class A
Common Stock (or other class or series of stock then forming part of the Warrant Shares) of
any additional securities (other than a stock dividend to which the adjustments set forth in this
Agreement apply) or of rights, options or warrants to subscribe for or purchase any securities;
or

(c) the Company shall authorize a capital reorganization or reclassification
of any class or series of stock then forming part of the Warrant Shares (other than a
reorganization or reclassification for which the adjustments set forth in this Agreement apply),
or any dissolution, liquidation or winding up of the Company.

Such giving of notice shall be initiated at least ten (10) Business Days prior to the date
fixed as a record date or effective date or the date of closing of the Company’s stock transfer
books for the determination of the stockholders entitled to such dividend, distribution or
issuance or for the determination of stockholders entitled to vote on the proposed event set
forth in paragraph (c) above. Such notice shall specify such record date or the date of closing
of the stock transfer books, as the case may be. Failure to provide such notice shall not affect
the validity of any action taken in connection with such dividend, distribution, issuance or
other proposed transaction. For the avoidance of doubt, no such notice shall supersede or limit
any adjustment otherwise called for hereby by reason of any event as to which notice is
required by this Section 6.7.

Section 6.8 No Fractional Shares. Notwithstanding any provision contained in this
Agreement to the contrary, the Company shall not issue fractional shares upon exercise of
Warrants. If, by reason of any adjustment made pursuant to this Article 6, any Holder would
be entitled, upon the exercise of such Warrant, to receive a fractional interest in a share of
Class A Common Stock, the Company shall, upon such exercise, round down to the nearest
whole number the number of shares of Class A Common Stock to be issued to the Holder.

Section 6.9 Form of Warrant . The form of Warrant or Warrant Certificate need not
be changed because of any adjustment pursuant to this Article 6, and Warrant Certificates
issued after such adjustment may state the same Exercise Price and the same number of shares
as is stated in the Warrant Certificates initially issued pursuant to this Agreement. However,
the Company may at any time in its sole discretion make any change in the form of Warrant
or Warrant Certificate that the Company may deem appropriate and that does not affect the
substance thereof, and any Warrant Certificates thereafter issued or countersigned, whether in
exchange or substitution for an outstanding Warrant Certificate or otherwise, may be in the
form as so changed.
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Section 6.10 De Minimis  Adjustments. No adjustment in the number of Warrant
Shares purchasable hereunder shall be required unless such adjustment would require an
increase or decrease of at least one percent (1%) in the number of Warrant Shares purchasable
upon the exercise of each Warrant; provided, however, that any adjustments which by reason
of this Section 6.10 are not required to be made shall be carried forward and taken into
account in any subsequent adjustment. All calculations shall be made to the nearest tenth of
one cent and to the nearest one-hundredth of a Warrant Share, as the case may be.

ARTICLE 7
CONCERNING THE WARRANT AGENT

Section 7.1 Warrant  Agent. The Warrant Agent shall serve as the agent of the
Company in respect of the Warrants and the Warrant Certificates, upon the terms of, and
subject to the conditions set forth in, this Agreement and the Warrant Certificates. The
Warrant Agent shall have the powers and authority granted to and conferred upon it hereunder
and in the Warrant Certificates, and such further powers and authority as the Company may
hereafter grant to or confer upon it. All of the terms and provisions with respect to such
powers and authority contained in the Warrant Certificates are subject to and governed by the
terms and provisions of this Agreement.

Section 7.2 Conditions of Warrant Agent’s Obligations.

(a) The Warrant Agent accepts its obligations herein set forth upon the
terms and conditions hereof, including the following, to all of which the Company agrees and
to all of which the rights hereunder of the Holders from time to time of the Warrant
Certificates shall be subject:

(i) Compensation and Indemnification. The Company agrees
promptly to pay the Warrant Agent the compensation to be agreed upon between the Company
and the Warrant Agent for all services rendered by the Warrant Agent and to reimburse the
Warrant Agent for reasonable out-of-pocket expenses incurred by the Warrant Agent without
gross negligence, bad faith or willful misconduct or breach of this Agreement on its part in
connection with the services rendered hereunder by the Warrant Agent. The Company also
agrees to indemnify the Warrant Agent for, and to hold it harmless against, any loss, liability
or expense incurred without gross negligence, bad faith or willful misconduct on the part of
the Warrant Agent, arising out of or in connection with its acting as the Warrant Agent
hereunder, as well as the reasonable costs and expenses of defending against any claim of
such liability. In addition, from time to time, Company may provide the Warrant Agent with
instructions concerning the services performed by the Warrant Agent hereunder. In addition, at
any time Warrant Agent may apply to any officer of Company for instruction, and may consult
with legal counsel for Company with respect to any matter arising in connection with the
services to be performed by the Warrant Agent under this Agreement. The Warrant Agent and
its agents and subcontractors shall not be liable and shall be indemnified by Company for any
action taken or omitted by the Warrant Agent in reliance upon any Company instructions or
upon the advice or opinion of such counsel. The Warrant Agent shall not be held to have
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notice of any change of authority of any person, until receipt of written notice thereof from
Company.

(ii) Agent for the Company. In acting under this Agreement and in
connection with the Warrants and the Warrant Certificates, the Warrant Agent is acting solely
as agent of the Company and does not assume any obligation or relationship of agency or trust
for or with any of the Holders of Warrant Certificates or beneficial owners of Warrants.

(iii) Counsel. The Warrant Agent may consult with counsel
satisfactory to it in its reasonable judgment (who may be counsel for the Company), and the
advice of such counsel shall be full and complete authorization and protection in respect of
any action taken, suffered or omitted by it hereunder in good faith and in accordance with the
advice of such counsel.

(iv) Documents.  Subject to Section 3.2(j), the Warrant Agent shall
be protected and shall incur no liability for or in respect of any action taken or thing suffered
by it in reliance upon any Warrant Certificate, Exercise Form, notice, direction, consent,
certificate, affidavit, statement or other paper or document reasonably believed by it to be
genuine and to have been presented or signed by the proper parties. The Company shall
perform, execute, acknowledge and deliver or cause to be performed, executed, acknowledged
and/or delivered all such further acts, instruments and documents as may reasonably be
required by the Warrant Agent for the carrying out of the provisions of this Agreement.

(b) Certain Transactions. The Warrant Agent, and its officers, directors and
employees, may become the owner of, or acquire any interest in, Warrants, with the same
rights that it or they would have if it were not the Warrant Agent hereunder, and, to the extent
permitted by applicable law, it or they may engage or be interested in any financial or other
transaction with the Company and may act on, or as depositary, trustee or agent for, any
committee or body of holders of Warrant Shares or other obligations of the Company as freely
as if it were not the Warrant Agent hereunder.

(i) No Liability for Interest. The Warrant Agent shall have no
liability for interest on any monies at any time received by it pursuant to any of the provisions
of this Agreement or of the Warrant Certificates.

(ii) No Liability for Invalidity. The Warrant Agent shall not be under
any responsibility with respect to the validity or sufficiency of this Agreement or the execution
and delivery hereof (except the due authorization to execute this Agreement and the due
execution and delivery hereof by the Warrant Agent) or, subject to Section 3.2(j), with respect
to the validity or execution of any Warrant Certificates (except its countersignature thereof).

(iii) No Liability for Recitals. The recitals contained herein shall be
taken as the statements of the Company and the Warrant Agent assumes no liability for the
correctness of the same.

(iv) No Implied Obligations. The Warrant Agent shall be obligated to
perform only such duties as are herein and in the Warrant Certificates specifically set forth
and no implied duties or obligations shall be read into this Agreement or the Warrant
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Certificates against the Warrant Agent. The Warrant Agent shall not be under any obligation
to take any action hereunder which may tend to involve it in any expense or liability, the
payment of which within a reasonable time is not, in its reasonable opinion, assured to it. The
Warrant Agent shall not be accountable or under any duty or responsibility for the use by the
Company of any of the Warrant Certificates countersigned by the Warrant Agent and delivered
by it to the Company pursuant to this Agreement or for the application by the Company of the
proceeds of the Warrant Certificates. The Warrant Agent shall have no duty or responsibility
in case of any default by the Company in the performance of its covenants or agreements
contained herein or in the Warrant Certificates or in the case of the receipt of any written
demand from a Holder of a Warrant Certificate with respect to such default.

(c) Aggregate Liability. Notwithstanding anything contained herein to the
contrary, the Warrant Agent’s aggregate liability during any term of this Agreement with
respect to, arising from, or arising in connection with this Agreement, or from all services
provided or omitted to be provided under this Agreement, whether in contract, or in tort, or
otherwise, is limited to, and shall not exceed, other than in the case of the Warrant Agent’s
bad faith or willful misconduct, the amounts paid hereunder by the Company to Warrant
Agent as fees and charges, but not including reimbursable expenses,

(i) Damages. Neither party to this agreement shall be liable to the
other party for any consequential, indirect, special or incidental damages under any provisions
of this agreement or for any consequential, indirect, penal, special or incidental damages
arising out of any act or failure to act hereunder even if that party has been advised of or has
foreseen the possibility of such damages.

Section 7.3 Resignation and Appointment of Successor.

(a) The Company agrees, for the benefit of the Holders from time to time,
that there shall at all times be a Warrant Agent hereunder until all the Warrants have been
exercised or are no longer exercisable. The initial Warrant Agent and any successor Warrant
Agent hereunder shall be the Company or a bank or trust company in good standing, and shall
be authorized under the laws of the jurisdiction of its organization to exercise corporate trust
powers and subject to examination by federal or state authority.

(b) The Warrant Agent may at any time resign as such by giving written
notice of its resignation to the Company, specifying the desired date on which its resignation
shall become effective; provided, however, that such date shall be not less than ninety (90)
days after the date on which such notice is given unless the Company agrees to accept shorter
notice. Upon receiving such notice of resignation, the Company shall promptly appoint a
successor Warrant Agent (which shall be the Company or a bank or trust company in good
standing, authorized under the laws of the jurisdiction of its organization to exercise corporate
trust powers and subject to examination by federal or state authority) by written instrument in
duplicate signed on behalf of the Company, one copy of which shall be delivered to the
resigning Warrant Agent and one copy to the successor Warrant Agent. The Company may, at
any time and for any reason at no cost to the Holders, remove the Warrant Agent and appoint
a successor Warrant Agent (qualified as aforesaid) by written instrument in duplicate signed
on behalf of the Company and specifying such removal and the date when it is intended to
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become effective, one copy of which shall be delivered to the Warrant Agent being removed
and one copy to the successor Warrant Agent. Any resignation or removal of the Warrant
Agent and any appointment of a successor Warrant Agent shall become effective upon
acceptance of appointment by the successor Warrant Agent as provided in this subsection (b).
In the event a successor Warrant Agent has not been appointed and accepted its duties within
ninety (90) days of the Warrant Agent’s notice of resignation, the Warrant Agent may apply to
any court of competent jurisdiction for the designation of a successor Warrant Agent. Upon its
resignation or removal, the Warrant Agent shall be entitled to the payment by the Company of
the compensation and to the reimbursement of all reasonable out-of-pocket expenses incurred
by it hereunder as agreed to in Section 7.2(a).

(c) The Company shall remove the Warrant Agent and appoint a successor
Warrant Agent if the Warrant Agent (i) shall become incapable of acting, (ii) shall be
adjudged bankrupt or insolvent, (iii) shall commence a voluntary case or other proceeding
seeking liquidation, reorganization or other relief with respect to it or its debts under any
bankruptcy, insolvency or other similar law now or hereafter in effect or seeking the
appointment of a trustee, receiver, liquidator, custodian or other similar official of it or any
substantial part of its property, (iv) shall consent to, or shall have had entered against it a
court order for, any such relief or to the appointment of or taking possession by any such
official in any involuntary case or other proceedings commenced against it, (v) shall make a
general assignment for the benefit of creditors or (vi) shall fail generally to pay its debts as
they become due. Upon the appointment as aforesaid of a successor Warrant Agent and
acceptance by it of such appointment, the predecessor Warrant Agent shall, if not previously
disqualified by operation of law, cease to be Warrant Agent hereunder.

(d) Any successor Warrant Agent appointed hereunder shall execute,
acknowledge and deliver to its predecessor and the Company an instrument accepting such
appointment hereunder, and thereupon such successor Warrant Agent, without any further act,
deed or conveyance, shall become vested with all the authority, rights, powers, immunities,
duties and obligations of such predecessor with like effect as if originally named as Warrant
Agent hereunder, and such predecessor shall thereupon become obligated to transfer, deliver
and pay over, and such successor Warrant Agent shall be entitled to receive, all monies,
securities and other property on deposit with or held by such predecessor as Warrant Agent
hereunder.

(e) Any corporation into which the Warrant Agent hereunder may be
merged or converted or any corporation with which the Warrant Agent may be consolidated,
or any corporation resulting from any merger, conversion or consolidation to which the
Warrant Agent shall be a party, or any corporation to which the Warrant Agent shall sell or
otherwise transfer all or substantially all the assets and business of the Warrant Agent,
provided that it shall be qualified as aforesaid, shall be the successor Warrant Agent under this
Agreement without the execution or filing of any paper or any further act on the part of any of
the parties hereto. No costs and expenses associated with any replacement or appointment of a
successor Warrant Agent shall be paid by the Holders.

(f) In the event a successor Warrant Agent shall be appointed, the Company
shall (i) give notice thereof to the predecessor Warrant Agent and the Transfer Agent not later
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than the effective date of any such appointment, and (ii) cause written notice thereof to be
delivered to each Registered Holder at such holder’s address appearing on the Warrant
Register. Failure to give any notice provided for in this Section or any defect therein shall not
affect the legality or validity of the removal of the Warrant Agent or the appointment of a
successor Warrant Agent, as the case may be.

ARTICLE 8
MISCELLANEOUS

Section 8.1 Amendment. The terms of the Warrants may be amended by the
Company, provided, that the affirmative vote or consent of the Holders of Warrants
exercisable for at least 66-2/3% majority of the Warrant Shares then issuable upon exercise of
the Warrants then outstanding shall be required if the rights of the Holders are adversely
affected by such amendment; provided, however, that the consent of each Holder of a Warrant
affected shall be required for any amendment of this Agreement that would (i) increase the
Exercise Price or decrease the number of Warrant Shares purchasable upon exercise of the
Warrants, or alter the Company’s obligation to issue Warrant Shares upon exercise of the
underlying Warrant (other than adjustments made pursuant to Article 6 hereof), (ii) change the
Expiration Date to an earlier date, or (iii) treat such Holder differently in an adverse way from
any other Holder of Warrants. Notwithstanding anything to the contrary herein, upon the
delivery of a certificate from a Company executive officer which states that the proposed
amendment is in compliance with the terms of this Agreement and, provided such supplement
or amendment does not change the Warrant Agent’s rights, duties, liabilities or obligations
hereunder, the Warrant Agent shall execute such amendment. Any amendment effected
pursuant to and in accordance with this Section will be binding upon all Holders and upon
each future Holder, the Company and the Warrant Agent. In the event of any amendment, the
Company will give prompt notice thereof to all Registered Holders and, if appropriate,
notation thereof will be made on all Warrant Certificates thereafter surrendered for registration
of transfer or exchange.

Section 8.2 Notices and Demands to the Company and Warrant  Agent. If the
Warrant Agent shall receive any notice or demand addressed to the Company by the Holder of
a Warrant Certificate pursuant to the provisions of the Warrant Certificates, the Warrant Agent
shall promptly forward such notice or demand to the Company.

(a) Any notice or communication from the Warrant Agent to the Company
with respect to this Agreement shall be addressed to Patriot Coal Corporation, 12312 Olive
Boulevard, Suite 400, St. Louis, Missouri 63141, Attention: Joseph W. BeanGeneral Counsel,
and any notice or communication from the Company to the Warrant Agent with respect to this
Agreement shall be addressed to such address as shall be specified in writing by the Warrant
Agent to the Company from time to time (or such other address as shall be specified in
writing by the Warrant Agent or by the Company). Any notice or communication that is given
to any Holder pursuant to this Agreement or with respect to any Warrant, Book-Entry Warrant
or Warrant Certificate shall be addressed to such Holder’s address as it appears on the books
of the Warrant Agent.
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(b) All notices and communications made to the Company, the Warrant
Agent or any Holder pursuant to this Agreement or any Warrant Certificate shall be in writing
and shall be conclusively deemed to have been duly given (i) when hand delivered to the
receiving party; (ii) three (3) Business Days after deposit in the U.S. mail with first class or
certified mail receipt requested postage prepaid; or (iii) the next Business Day after deposit
with a national overnight delivery service, postage prepaid, with next Business Day delivery
guaranteed, provided that the sending party receives a confirmation of delivery from the
delivery service provider.

Section 8.3 Applicable Law; Waiver of Jury Trial . The validity, interpretation and
performance of this Agreement and each Warrant Certificate issued hereunder and of the
respective terms and provisions hereof and thereof shall be governed by, and construed in
accordance with, the laws of the State of Delaware, without regard to any conflicts of law
provision that would require the application of the law of any other jurisdiction. Nothing
herein is intended to circumvent any duties owed by the parties to one another (including
without limitation any duties owed to the Holders as express third-party beneficiaries), or to
limit any implied covenant of good faith and fair dealing as applicable hereto, under the
governing law of this Warrant Agreement. THE COMPANY, THE WARRANT AGENT,
AND EACH HOLDER HEREBY KNOWINGLY, VOLUNTARILY, AND
INTENTIONALLY WAIVES ANY RIGHTS THEY MAY HAVE TO A TRIAL BY JURY
IN RESPECT OF ANY LITIGATION BASED ON, OR ARISING OUT OF, UNDER, OR IN
CONNECTION WITH, THIS AGREEMENT OR ANY WARRANT CERTIFICATE OR
WARRANT ISSUED HEREUNDER.

Section 8.4 Headings. The descriptive headings of the several Articles and Sections
of this Agreement are inserted for convenience only and shall not control or affect the
meaning or construction of any of the provisions hereof.

Section 8.5 Counterparts. This Agreement may be executed in any number of
counterparts, any of which may be delivered via facsimile, PDF, or other forms of electronic
delivery, each of which as so executed shall be deemed to be an original, but such
counterparts shall together constitute but one and the same instrument.

Section 8.6 Inspection of Agreement. A copy of this Agreement shall be available
at all reasonable times at the principal corporate trust office of the Warrant Agent for
inspection by the Holder of any Book-Entry Warrant or Warrant Certificate. The Warrant
Agent may require such Holder of a Warrant Certificate to submit such Warrant Certificate for
inspection by it.

Section 8.7 Benefits of This Agreement. This Agreement is otherwise intended
solely for the benefit of the Company, the Warrant Agent and their respective successors and
permitted assigns, and this Agreement shall not confer any rights upon any other Person.

Section 8.8 Termination . This Agreement shall terminate at the earliest to occur of
(a) the exercise of all Warrants, (b) the expiration of the Exercise Period, and (c) the
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Company’s termination hereof pursuant to Section 6.5; provided, however, that Section 7.2
and this Article 8 shall survive any termination or expiration hereof.

Section 8.9 Confidentiality . The Warrant Agent and the Company agree that all
books, records, information and data pertaining to the business of the other party, including
inter alia, personal, non-public warrant holder information, which are exchanged or received
pursuant to the negotiation or the carrying out of this Agreement including the fees for
services set forth in the attached schedule shall remain confidential, and shall not be
voluntarily disclosed to any other person, except as may be required by law.

[Signature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered as of the day and year first above written.

PATRIOT COAL CORPORATION

By:

Name:

Title:

[   ]
AMERICAN STOCK TRANSFER & TRUST
COMPANY, LLC
as Warrant Agent

By:

Name:

Title:
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Exhibit A-1

FORM OF WARRANT STATEMENT

[As provided by the Warrant Agent]

Page 1 of Exhibit A-1
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EXHIBIT Exhibit  A-2

FORM OF FACE OF

GLOBAL WARRANT CERTIFICATE

VOID AFTER 5:00 P.M., NEW YORK CITY TIME, ON [•], 2 02[•]

This Global Warrant Certificate is held by The Depository Trust Company (the
“Depositary”) or its nominee in custody for the benefit of the beneficial owners hereof, and is
not transferable to any person under any circumstances except that (i) this Global Warrant
Certificate may be exchanged in whole but not in part pursuant to Section 5.2(a) of the
Warrant Agreement dated as of [•], 201[•] (the “Warrant Agreement”), (ii) this Global Warrant
Certificate may be delivered to the Warrant Agent for cancellation pursuant to Section 5.1(h)
of the Warrant Agreement and (iii) this Global Warrant Certificate may be transferred to a
successor Depositary with the prior written consent of the Company.

Unless this Global Warrant Certificate is presented by an authorized representative of
the Depositary to the Company or the Warrant Agent for registration of transfer, exchange or
payment and any certificate issued is registered in the name of [•] or such other entity as is
requested by an authorized representative of the Depositary (and any payment hereon is made
to [•] or to such other entity as is requested by an authorized representative of the Depositary),
any transfer, pledge or other use hereof for value or otherwise by or to any person is wrongful
because the registered owner hereof, [•], has an interest herein.

Transfers of this Global Warrant Certificate shall be limited to transfers in whole, but
not in part, to nominees of the Depositary or to a successor thereof or such successor’s
nominee, and transfers of portions of this Global Warrant Certificate shall be limited to
transfers made in accordance with the restrictions set forth in Article 5 of the Warrant
Agreement.

No registration or transfer of the securities issuable pursuant to the Warrant will be
recorded on the books of the Company until such provisions have been complied with.

Page 1 of Exhibit A-2

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 125 of 246



 

THE SECURITIES REPRESENTED BY THIS WARRANT CERTIFICATE (INCLUDING
THE SECURITIES ISSUABLE UPON EXERCISE OF THE WARRANT) ARE SUBJECT

TO ADDITIONAL AGREEMENTS SET FORTH IN THE WARRANT AGREEMENT,
DATED AS OF •, 201[•], BY AND BETWEEN PATRIOT COAL CORPORATION AND

THE WARRANT AGENT (THE “WARRANT AGREEMENT”).

THIS WARRANT WILL BE VOID IF NOT EXERCISED PRIOR TO
5:00 P.M., NEW YORK CITY TIME, ON [•], 202[•]

WARRANT TO PURCHASE, AT THE ELECTION OF THE HOLDER
 CLASS A COMMON STOCK IN PATRIOT COAL CORPORATION

CUSIP # •
ISSUE DATE: •, 201[•]

No. A-1

This certifies that, for value received, ___________________________, and its
registered assigns (collectively, the “Registered Holder”), is entitled to purchase from Patriot
Coal Corporation, a Delaware corporation (the “Company”), subject to the terms and
conditions hereof, at any time before 5:00 p.m., New York time, on •, 202[•] the number of
fully paid and nonassessable shares of Class A Common Stock of the Company, as set forth
above at the Exercise Price (as defined in the Warrant Agreement) applicable to Warrants. The
Exercise Price and the number and kind of shares purchasable hereunder are subject to
adjustment from time to time as provided in Article 6 of the Warrant Agreement. The initial
Exercise Price shall be $0.010.

This Warrant Certificate shall not be valid unless countersigned by the Warrant Agent.

IN WITNESS WHEREOF, this Warrant has been duly executed by the Company under
its corporate seal as of the ____ day of ___________________, 201[•].

PATRIOT COAL CORPORATION

By:
Name:
Title:

Attest:
Secretary

•,
as Warrant Agent

By:
Name:
Title:
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Address of Registered Holder for Notices (until changed in accordance with this
Warrant):

REFERENCE IS HEREBY MADE TO THE FURTHER PROVISIONS OF THIS
WARRANT CERTIFICATE SET FORTH ON THE REVERSE HEREOF. SUCH FURTHER
PROVISIONS SHALL FOR ALL PURPOSES HAVE THE SAME EFFECT AS THOUGH
FULLY SET FORTH AT THIS PLACE.
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IN WITNESS WHEREOF, this Warrant has been duly executed by the Company under
its corporate seal as of the ____ day of ___________________, 201_.

PATRIOT COAL CORPORATION

By:
Name:
Title:

Attest:
Secretary

AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC ,
as Warrant Agent

By:
Name:
Title:
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FORM OF REVERSE OF WARRANT

The Warrant evidenced by this Warrant Certificate is a part of a duly authorized issue
of Warrants to purchase an aggregate of [•] shares of Class A Common Stock of Patriot Coal
Corporation, each issued pursuant to the Warrant Agreement, a copy of which may be
inspected at the Warrant Agent’s office. The Warrant Agreement hereby is incorporated by
reference in and made a part of this instrument and is hereby referred to for a description of
the rights, limitation of rights, obligations, duties and immunities thereunder of the Warrant
Agent, the Company and the Registered Holders of the Warrants. All capitalized terms used
on the face of this Warrant herein but not defined that are defined in the Warrant Agreement
shall have the meanings assigned to them therein.

Upon due presentment for registration of transfer of the Warrant at the office of the
Warrant Agent, a new Warrant Certificate or Warrant Certificates of like tenor and evidencing
in the aggregate a like number of Warrants shall be issued to the transferee in exchange for
this Warrant Certificate, subject to the limitations provided in the Warrant Agreement, without
charge except for any applicable tax or other governmental charge.

Warrants may be exercised by complying with the procedures established by the
Depositary for the exercise of Warrants.

The Company shall not be required to issue fractions of Warrant Shares or any
certificates that evidence fractional Warrant Shares.

No Warrants may be sold, exchanged or otherwise transferred in violation of the
Securities Act or state securities laws.

This Warrant does not entitle the Registered Holder to any of the rights of a
stockholder of the Company.

The Company and Warrant Agent may deem and treat the Registered Holder hereof as
the absolute owner of this Warrant Certificate (notwithstanding any notation of ownership or
other writing hereon made by anyone) for the purpose of any exercise hereof and for all other
purposes, and neither the Company nor the Warrant Agent shall be affected by any notice to
the contrary.
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SCHEDULE OF EXCHANGES OF INTERESTS OF GLOBAL WARRAN TS

The following exchanges of a part of this global Warrant Certificate have been made:

Date of Exchange

Amount of decrease
in Number of
Warrants in this
global Warrant
Certificate

Amount of increase
in Number of
Warrants in this
global Warrant
Certificate

Number of Warrants
in this global
Warrant Certificate
following such
decrease or increase

Signature of
authorized officer of
Warrant Agent
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FORM OF ASSIGNMENT

[See Exhibit E of the Warrant Agreement]
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EXHIBIT Exhibit  B

RESTRICTED LEGEND

THIS WARRANT AND THE UNDERLYING COMMON STOCK TO BE ISSUED
UPON ITS EXERCISE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT
OF 1933, AS AMENDED (THE “SECURITIES ACT”), AND MAY NOT BE OFFERED,
SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT IN ACCORDANCE WITH
THE FOLLOWING SENTENCE. THE HOLDER OF THIS WARRANT, BY ITS
ACCEPTANCE HEREOF, AGREES ON ITS OWN BEHALF AND ON BEHALF OF ANY
INVESTOR ACCOUNT FOR WHICH IT HAS PURCHASED SECURITIES, TO OFFER,
SELL OR OTHERWISE TRANSFER SUCH WARRANT AND THE UNDERLYING
COMMON STOCK TO BE ISSUED UPON ITS EXERCISE, ONLY (A) TO THE
COMPANY OR ANY SUBSIDIARY THEREOF, (B) PURSUANT TO A REGISTRATION
STATEMENT THAT HAS BEEN DECLARED EFFECTIVE UNDER THE SECURITIES
ACT, (C) FOR SO LONG AS THE WARRANTS OR UNDERLYING COMMON STOCK
TO BE EXERCISED UPON ITS ISSUANCE (AS APPLICABLE) ARE ELIGIBLE FOR
RESALE PURSUANT TO RULE 144A UNDER THE SECURITIES ACT, TO A PERSON
IT REASONABLY BELIEVES IS A “QUALIFIED INSTITUTIONAL BUYER” AS
DEFINED IN RULE 144A UNDER THE SECURITIES ACT THAT PURCHASES FOR ITS
OWN ACCOUNT OR FOR THE ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER
TO WHOM NOTICE IS GIVEN THAT THE TRANSFER IS BEING MADE IN RELIANCE
ON RULE 144A, (D) TO AN “ACCREDITED INVESTOR” WITHIN THE MEANING OF
RULE 501 OF REGULATION D UNDER THE SECURITIES ACT THAT IS AN
ACCREDITED INVESTOR ACQUIRING THE SECURITY FOR ITS OWN ACCOUNT OR
FOR THE ACCOUNT OF SUCH AN ACCREDITED INVESTOR FOR INVESTMENT
PURPOSES AND NOT WITH A VIEW TO, OR FOR OFFER OR SALE IN CONNECTION
WITH, ANY DISTRIBUTION IN VIOLATION OF THE SECURITIES ACT, OR (F)
PURSUANT TO ANOTHER AVAILABLE EXEMPTION FROM THE REGISTRATION
REQUIREMENTS OF THE SECURITIES ACT, SUBJECT TO THE COMPANY’S AND
THE WARRANT AGENT’S RIGHT PRIOR TO ANY SUCH OFFER, SALE OR
TRANSFER PURSUANT TO CLAUSES (C) TO REQUIRE THE DELIVERY OF A DULY
COMPLETED AND SIGNED CERTIFICATE (THE FORM OF WHICH MAY BE
OBTAINED FROM THE WARRANT AGENT) AND PURSUANT TO CLAUSES (D) OR
(E) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL, CERTIFICATION
AND/ OR OTHER INFORMATION SATISFACTORY TO THE COMPANY. EACH
HOLDER AGREES NOT TO ENGAGE IN ANY HEDGING TRANSACTIONS WITH
REGARDS TO THE WARRANTS OR WARRANT SHARES UNLESS IN COMPLIANCE
WITH THE SECURITIES ACT.
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Exhibit C

DEPOSITARY LEGEND

UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORIZED
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, A NEW YORK
CORPORATION (“DTC”), TO THE COMPANY OR ITS AGENT FOR REGISTRATION
OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY CERTIFICATE ISSUED IS
REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY
PAYMENT IS MADE TO CEDE & CO. OR TO SUCH OTHER ENTITY AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER,
PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY
PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE
& CO., HAS A BENEFICIAL INTEREST HEREIN.

TRANSFERS OF THIS GLOBAL WARRANT CERTIFICATE ARE LIMITED TO
TRANSFERS IN WHOLE, BUT NOT IN PART, TO NOMINEES OF CEDE & CO. OR TO
A SUCCESSOR THEREOF OR SUCH SUCCESSOR’S NOMINEE AND TRANSFERS OF
PORTIONS OF THIS GLOBAL WARRANT ARE LIMITED TO TRANSFERS MADE IN
ACCORDANCE WITH THE TRANSFER PROVISIONS OF THE WARRANT
AGREEMENT.
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Exhibit D

EXERCISE FORM FOR REGISTERED HOLDERS
HOLDING BOOK-ENTRY WARRANTS

(To be executed upon exercise of Warrant)

In this election form, “Warrant Agreement” means the Warrant Agreement dated [•],
2013 between Patriot Coal Corporation and [                         ], and capitalized terms
defined therein have the same meaning in this election form.

The undersigned hereby irrevocably elects to exercise the right, represented by the
Book-Entry Warrants, to purchase Warrant Shares and (check one and fill in the appropriate
information under):

�  herewith tenders payment for exercise of _______ Warrants in accordance with the
elections specified below to the order of Patriot Coal Corporation in the amount of
$_________ (rounded up to the nearest one cent) in accordance with the terms of the
Warrant Agreement and this Warrant;

•  __________________ Warrants are exercised for shares of Class A Common
Stock; and

or

�  herewith tenders this Warrant pursuant to the net issuance exercise provisions of
Section 3.2(d) of the Warrant Agreement in accordance with the elections specified
below. This exercise and election shall be immediately effective or shall be effective as
of 5:00 p.m., New York time, on [insert date].

•  __________________ Warrants are exercised for share of Class A Common Stock;
and

The undersigned requests that [a statement representing] the Warrant Shares be
delivered as follows:

Name

Address

Delivery Address (if different)
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If said number of shares shall not be all the shares purchasable under the within
Book-Entry Warrants, the undersigned requests that a new Book-Entry Warrant representing
the balance of such Warrants shall be registered, with the appropriate Warrant Statement
delivered as follows:

Name

Address

Delivery Address (if different)

Social Security or Other Taxpayer
Identification Number of Holder

Signature:

Note: If the statement representing the Warrant
Shares or any Book-Entry Warrants representing
Warrants not exercised is to be registered in a
name other than that in which the Book-Entry
Warrants are registered, the signature of the holder
hereof must be guaranteed.

SIGNATURE GUARANTEED BY:

Signatures must be guaranteed by a participant in
the Securities Transfer Agent Medallion Program,
the Stock Exchanges Medallion Program or the
New York Stock Exchange, Inc. Medallion
Signature Program.

Countersigned:
Dated: , 20

•,
as Warrant Agent

By:
Name:
Title:
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EXHIBIT C Exhibit E

FORM OF ASSIGNMENT

(To be executed only upon assignment of Warrant)

For value received, ____________________ hereby sells, assigns and transfers unto the
Assignee(s) named below the rights represented by such Warrants listed opposite the
respective name(s) of the Assignee(s) named below and all other rights of the Registered
Holder under the within Warrants, and does hereby irrevocably constitute and appoint
_____________________________ attorney, to transfer said Warrants on the books of the
within-named Company with respect to the number of Warrants set forth below, with full
power of substitution in the premises:

Name(s) of Assignee(s)

Address

No. of Warrants

And if said number of Warrants shall not be all the Warrants represented by the
Warrants owned by the Assignor, new Warrants are to be issued in the name of said
undersigned for the balance remaining of the Warrants registered by said Warrants.

[THE FOLLOWING PROVISION TO BE INCLUDED ON ALL CERTIFICATES OR
BOOK-ENTRY RECORDS BEARING A RESTRICTED LEGEND]

In connection with any transfer of this Warrant occurring prior to the removal of the
Restricted Legend, the undersigned confirms (i) the understanding that the Securities have not
been registered under the Securities Act of 1933, as amended; (ii) that such transfer is made
without utilizing any general solicitation or general advertising; and (iii) further as follows:

Check One

9 (1) This Warrant is being transferred to a “qualified institutional buyer” in
compliance with Rule 144A under the Securities Act of 1933, as amended and certification in
the form of Exhibit F to the Warrant Agreement is being furnished herewith.

or

9 (2) This Warrant is being transferred other than in accordance with (1) above
and documents are being furnished which comply with the conditions of transfer set forth in
this Warrant and the Warrant Agreement.

If none of the foregoing boxes is checked, the Warrant Agent is not obligated to
register this Warrant in the name of any Person other than the Holder hereof unless and until
the conditions to any such transfer of registration set forth herein and in the Warrant
Agreement have been satisfied.
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Dated: , 20

Signature

Note: The above signature should correspond
exactly with the name on the face of this
Warrant
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Exhibit F

Rule 144A Certificate

_________, ____

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re: Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot
Coal (the “Warrants ”) Issued under the Warrant Agreement (the “Agreement”)
dated as of December 18, 2013 relating to the Warrants

Ladies and Gentlemen:

This Certificate relates to:

[CHECK A OR B AS APPLICABLE.]

�  A. Our proposed purchase of ____ of Warrants issued under the Agreement.

�  B. Our proposed exchange of ____ of Warrants issued under the Agreement for an equal
number of Warrants to be held by us.

We and, if applicable, each account for which we are acting, are a qualified
institutional buyer within the meaning of Rule 144A (“Rule 144A”) under the Securities Act
of 1933, as amended (the “Securities Act”).  If we are acting on behalf of an account, we
exercise sole investment discretion with respect to such account. We are aware that the
transfer of Warrants to us, or such exchange, as applicable, is being made in reliance upon the
exemption from the provisions of Section 5 of the Securities Act provided by Rule 144A.
Prior to the date of this Certificate we have received such information regarding the Company
as we have requested pursuant to Rule 144A(d)(4) or have determined not to request such
information.
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You and the Company are entitled to rely upon this Certificate and are irrevocably
authorized to produce this Certificate or a copy hereof to any interested party in any
administrative or legal proceeding or official inquiry with respect to the matters covered
hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By: _____________________________
Name:
Title:
Address:

Date:
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Exhibit G

Accredited Investor Certificate

__________, ________

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re: Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot
Coal (the “Warrants ”) Issued under the Warrant Agreement (the “Agreement”)
dated as of December 18, 2013 relating to the Warrants

Ladies and Gentlemen:

This Certificate relates to:

[CHECK A OR B AS APPLICABLE.]

�  A. Our proposed purchase of ____ Warrants issued under the Indenture.

�  B. Our proposed exchange of ____ Warrants issued under the Indenture for an equal
number of Warrants to be held by us.

We hereby confirm that:

1. We are an “accredited investor” within the meaning of Rule 501(a) under the Securities
Act of 1933, as amended (the “Securities Act”) (an “Accredited Investor”).

2. Any acquisition of Warrants by us will be for our own account or for the account of
one or more other Accredited Investors as to which we exercise sole investment discretion.

3. We have such knowledge and experience in financial and business matters that we are
capable of evaluating the merits and risks of an investment in the Warrants and we and any
accounts for which we are acting are able to bear the economic risks of and an entire loss of
our or their investment in the Warrants.

4. We are not acquiring the Warrants with a view to any distribution thereof in a
transaction that would violate the Securities Act or the securities laws of any State of the
United States or any other applicable jurisdiction; provided that the disposition of our property
and the property of any accounts for which we are acting as fiduciary will remain at all times
within our and their control.

5. We acknowledge that the Warrants have not been registered under the Securities Act
and that the Warrants may not be offered or sold within the United States or to or for the
benefit of U.S. persons except as set forth below.
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We agree for the benefit of the Company, on our own behalf and on behalf of each
account for which we are acting, that such Warrants may be offered, sold, pledged or
otherwise transferred only in accordance with the Securities Act and any applicable securities
laws of any State of the United States and only (a) to the Company or any subsidiary thereof,
(b) pursuant to a registration statement that has been declared effective under the Securities
Act, (c) to a person we reasonably believe is a qualified institutional buyer in compliance with
Rule 144A under the Securities Act, (d) to an Accredited Investor that, prior to such transfer,
delivers to the Warrant Agent a duly completed and signed certificate (the form of which may
be obtained from the Warrant Agent) relating to the restrictions on transfer of the Warrants or
(e) pursuant to any other available exemption from the registration requirements of the
Securities Act.

Prior to the registration of any transfer in accordance with (c) above, we acknowledge
that a duly completed and signed certificate (the form of which may be obtained from the
Warrant Agent) must be delivered to the Warrant Agent.  Prior to the registration of any
transfer in accordance with (d) or (e) above, we acknowledge that the Company reserves the
right to require the delivery of such legal opinions, certifications or other evidence as may
reasonably be required in order to determine that the proposed transfer is being made in
compliance with the Securities Act and applicable state securities laws.  We acknowledge that
no representation is made as to the availability of any exemption from the registration
requirements of the Securities Act.

We understand that the Warrant Agent will not be required to accept for registration of
transfer any Warrants acquired by us, except upon presentation of evidence satisfactory to the
Company and the Warrant Agent that the foregoing restrictions on transfer have been
complied with.  We further understand that the Warrants acquired by us will bear a legend
reflecting the substance of the preceding paragraph.  We further agree to provide to any person
acquiring any of the Warrants from us a notice advising such person that resales of the
Warrants are restricted as stated herein and that the Warrants will bear a legend to that effect.

We agree to notify you promptly in writing if any of our acknowledgments,
representations or agreements herein ceases to be accurate and complete.

We represent to you that we have full power to make the foregoing acknowledgments,
representations and agreements on our own behalf and on behalf of any account for which we
are acting.

You and the Company are entitled to rely upon this Certificate and are irrevocably
authorized to produce this Certificate or a copy hereof to any interested party in any
administrative or legal proceeding or official inquiry with respect to the matters covered
hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By: __________________________
Name:
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Title:
Address:
Date:

Upon transfer, the Warrants would be registered in the name of the new beneficial
owner as follows:

_________________________________________

Taxpayer ID number: _______________________
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STOCKHOLDERS AGREEMENT 

AMONG 

PATRIOT COAL CORPORATION 

AND 

CERTAIN OF ITS STOCKHOLDERS 

PARTY HERETO 

DATED AS OF DECEMBER 18, 2013 
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STOCKHOLDERS AGREEMENT 
 
 This Stockholders Agreement (as it may be amended, supplemented or otherwise 
modified from time to time, this “Agreement”), dated as of December 18, 2013 (the “Effective 
Date”), is entered into among Patriot Coal Corporation, a Delaware corporation (the 
“Company”) and each of the undersigned entities and/or their investment advisors, managers, 
managed funds or accounts, intermediaries or nominees executing a counterpart signature page 
hereof or a joinder agreement hereto substantially in the form of Exhibit A hereto, in each case, 
whether on the date hereof or hereafter (collectively, the “Stockholders”). 

W I T N E S S E T H: 
 

 WHEREAS, on July 9, 2012 (the “Petition Date”), the Debtors filed voluntary chapter 
11 petitions under title 11 of the United States Code (the “Bankruptcy Code”), and the Debtors’ 
chapter 11 cases are being jointly administered by the United States Bankruptcy Court for the 
Eastern District of Missouri (the “Bankruptcy Court”) under the caption In re Patriot Coal 
Corporation, et al, Case No. 12-51502-659 (Jointly Administered) (the “Chapter 11 Cases”);   

 WHEREAS, on November 4, 2013, the Debtors filed the Debtors’ Third Amended Joint 
Plan of Reorganization under Chapter 11 of the Bankruptcy Code [ECF No. 4927] (as amended 
and supplemented through the date hereof, the “Plan”); 

 WHEREAS, on November 4, 2013, the Debtors and the Backstop Parties (as defined 
below) entered into that certain backstop rights purchase agreement, attached as Appendix G to 
the Disclosure Statement for Debtors’ Third Amended Joint Plan of Reorganization under 
Chapter 11 of the Bankruptcy Code [ECF No. 4928] (the “Backstop Rights Purchase 
Agreement”); 

 WHEREAS, on December [17], 2013, the Bankruptcy Court entered an order confirming 
the Plan;  

 WHEREAS, the Plan provides for, among other things, the cancellation of all existing 
equity in the Company and the issuance of Class A Common Stock (as defined below) and 
warrants of the Company (the “Warrants”) exercisable for Class A Common Stock; 

 WHEREAS, the Plan provides for, among other things, the Company’s execution of a 
stockholders’ agreement that provides the Backstop Parties and certain other holders of at least 
5% of the Fully-Diluted Class A Common Stock certain consent and information rights; 

 WHEREAS, in connection with the consummation of the transactions contemplated by 
the Plan and the Backstop Rights Purchase Agreement, the Company and the Stockholders desire 
to enter into this Agreement to provide certain rights and obligations among them; and 

 WHEREAS, capitalized terms used but not otherwise defined herein shall have the 
respective meanings ascribed to them in Section 1.1. 
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ARTICLE I 
 

CERTAIN DEFINITIONS 

Section 1.1 Definitions 

As used in this Agreement, the following terms shall have the following respective meanings: 

“5% Owner” means any Person beneficially owning 5% or more of the Equity Securities 
entitled to vote on the election of the directors of the Company. 

“Affiliate” of a Person means (a) such Person’s controlling member, general partner, manager 
and investment manager and affiliates thereof; (b) any entity with the same general partner, 
manager or investment manager as such Person or a general partner, manager or investment 
manager affiliated with such general partner, manager or investment manager of such Person; 
and (c) any other Person that directly or indirectly through one or more intermediaries, controls, 
is controlled by, or is under common control with, the first Person, the general partner of such 
Person, investment manager of such Person or an affiliate of such Person, general partner or 
investment manager.  The term “control” (including the terms “controlled by” and “under 
common control with”) means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management or policies of a Person, whether through the ownership of 
voting securities, by contract or credit arrangement, as trustee or executor, or otherwise. 

“Agreement” has the meaning specified in the Preamble. 

“Backstop Parties” means (i) the entities and/or their investment advisors, managers, managed 
funds or accounts, intermediaries or nominees set forth in the signature pages to the Backstop 
Agreement and (ii) any person executing a joinder to the Backstop Agreement as a “Backstop 
Party” in substantially the forms attached thereto. 

“Backstop Rights Purchase Agreement” has the meaning specified in the Recitals. 

“Bankruptcy Code” has the meaning specified in the Recitals. 

“Bankruptcy Court” has the meaning specified in the Recitals. 

“Board” means the Board of Directors of the Company. 

“Business Day” means a day other than a Saturday, Sunday or other day on which commercial 
banks in New York City are authorized or required by law to close. 

“Chapter 11 Cases” has the meaning specified in the Recitals. 

“Class A Common Stock” means Class A common stock, par value $0.00001 per share, of the 
Company, entitled to one vote per share of common stock on all matters on which the common 
stock of the Company is entitled to vote, as constituted on the date hereof, any such stock into 
which such common stock shall have changed or any stock resulting from any reclassification of 
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such common stock and any shares of any class of the Company’s capital stock issued with 
respect to shares of such common stock by way of stock split, stock dividend or other 
recapitalization. 

“Company” has the meaning specified in the Preamble. 

“Competitor” means any Person that the Board in good faith determines is a competitor of the 
Company or any of its Subsidiaries. 

“Consent” means any consent, approval, authorization, waiver, permit, grant, franchise, 
concession, agreement, license, exemption or order of, registration, certificate, declaration or 
filing with, or report or notice to, any Person. 

“Consent Notice” has the meaning specified in Section 3.1(c). 

“Consent Right” has the meaning specified in Section 3.1(a). 

“Consent Right Holders” means the Stockholders that are parties to this Agreement. 

“Consent Securities” has the meaning specified in Section 3.1(a). 

“Debtors” has the meaning specified in the Recitals. 

“Effective Date” has the meaning specified in the Preamble. 

“Eligible Offering” has the meaning specified in Section 3.1(b). 

 “Equity Securities” means any class of capital stock, including the Class A Common Stock or 
any preferred stock of the Company, however described or whether voting or non-voting, and all 
securities convertible or exercisable into or exchangeable for or rights to purchase any such 
capital stock of the Company, if any, including any Equity Security Equivalent and any and all 
other equity securities of the Company or securities convertible into or exchangeable for such 
security or issued as a distribution with respect to or in exchange for such securities. 

“Equity Security Equivalent” means any option, warrant, right, call or similar security or right 
exercisable into, exchangeable for, or convertible into Equity Securities. 

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and 
regulations promulgated thereunder. 

“Fair Market Value” means, as of any date when the Class A Common Stock is listed on one or 
more national securities exchanges, the closing price reported on the principal national securities 
exchange on which such Class A Common Stock is listed and traded on the date of 
determination, or, if there is no such closing price reported on that date, then on the last 
preceding date on which such a closing price was reported.  If the Class A Common Stock is not 
listed on a national securities exchange, the Fair Market Value shall mean, as determined by the 
Board in good faith, a valuation based upon the price that would be paid for the Class A 
Common Stock in an acquisition of all outstanding shares of capital stock of the Company on a 
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standalone basis in a privately negotiated arm’s length transaction between a willing seller under 
no compulsion to sell and a willing buyer under no compulsion to buy, (i) taking into account the 
aggregate amount payable in respect of the liquidation preference of any capital stock of the 
Company having a liquidation preference, and (ii) taking into account the aggregate amount 
payable in respect of any accrued and unpaid dividends on any capital stock of the Company 
whose holders have rights to dividends that are senior to the rights of holders of Class A 
Common Stock.   The Company shall prepare and deliver to the Consent Right Holders its 
calculation of the Fair Market Value per share of Class A Common Stock (the “Company’s 
Valuation”) within ten days of its delivery of a Consent Notice.   If a Consent Right Holder does 
not agree with the Company’s Valuation, then the Consent Right Holder may request, within 10 
business days after delivery of the Company’s Valuation to the Consent Right Holder, that the 
Company’s Valuation be reviewed by an independent investment banking or other valuation firm 
approved by the Consent Right Holders of a majority of all Equity Securities beneficially owned 
by all Consent Right Holders.  The Company and the Consent Right Holder shall be responsible 
for their own fees and expenses, including the fees and expenses of their respective counsel, 
provided, however, the Company shall be solely responsible for the fees and expenses of any 
investment banking or other valuation firm engaged to provide a valuation as described above. 

“Family Member” shall mean any person’s spouse, minor child, adult child, stepchild, adopted 
child, brother, sister, parent, adoptive parent, stepparent, stepbrother, stepsister, brother-in-law, 
sister-in-law, son-in-law, daughter-in-law, father-in-law or mother-in-law. 

“Fully-Diluted” means, (1) with respect to the calculation of the total number of outstanding 
shares of Class A Common Stock, (i) all such shares of Class A Common Stock actually 
outstanding or actually held by such Person or Persons and (ii) all shares of Class A Common 
Stock underlying options, warrants and other Equity Security Equivalents outstanding, 
disregarding, in each case, any vesting provisions of such instruments; and (2) with respect to the 
calculation of the number of shares of Class A Common Stock held by a Person or group of 
Persons, (i) all such shares of Class A Common Stock actually held by such Person or Persons 
and (ii) all shares of Class A Common Stock underlying options, warrants and other Equity 
Security Equivalents held by such Person or Persons, disregarding, in each case, any vesting 
provisions of such instruments. For the avoidance of doubt, the “Fully-Diluted” number of 
securities outstanding does not including securities held by the Company in treasury or 
otherwise. 

“Fundamental Documents” means the Company’s charter and by-laws. 

“GAAP” has the meaning specified in Section 3.2(a)(i). 

“Governmental Authority” means any international, supranational or national government, any 
state, provincial, local or other political subdivision thereof; any entity, authority or body 
exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining 
to government; any court, tribunal or arbitrator; any self-regulatory organization; or any 
securities exchange or quotation system. 
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“Independent Third Party” means any Person who, immediately prior to the contemplated 
transaction, (a) is not a 5% Owner, (b) is not an Affiliate of any 5% Owner, and (c) is not a 
Family Member of any 5% Owner. 

“IPO” means a bona fide sale by the Company of Equity Securities in an initial public offering 
registered under the Securities Act which has been approved by the Board. 

“Joinder Agreement” means the joinder agreement substantially in the form of Exhibit A 
hereto, which may be executed by a Person, together with its Affiliates, holding Class A 
Common Stock or Warrants whose number of shares of Class A Common Stock plus the number 
of shares of Class A Common Stock into which their Warrants could be exercised for would, in 
the aggregate, be equal to or greater than 5% of the total number of outstanding shares of Class 
A Common Stock (calculated on a Fully-Diluted basis).  

“Non-Employee Holders” has the meaning specified in Section 4.2. 

“Notice” has the meaning specified in Section 5.6(a). 

“own” means to own, hold or otherwise exercise investment discretion over the applicable 
Equity Securities.  The terms “owner” and “ownership” shall have meanings correlative of the 
foregoing. 

“Person” or “person” means any natural person, firm, limited liability company, general or 
limited partnership, association, corporation, company, joint venture, trust, Governmental 
Authority or other entity. 

“Petition Date” has the meaning specified in the Recitals. 

“Plan” has the meaning specified in the Recitals. 

“Proprietary Information” has the meaning specified in Section 4.1. 

“Registration Rights Agreement” means the registration rights agreement, dated as of the 
Effective Date, between the Company and the Stockholders party thereto. 

“Sale of the Company” means the sale of the Company, in one transaction or a series of related 
transactions, to an Independent Third Party or group of Independent Third Parties pursuant to 
which such party or parties acquire(s) (i) Equity Securities of the Company representing more 
than 50% of the voting power of all outstanding voting Equity Securities of the Company 
(whether by way of merger, consolidation or otherwise) or (ii) all or substantially all of the assets 
of the Company and its Subsidiaries determined on a consolidated basis. 

“SEC” means the Securities and Exchange Commission or any other federal agency at the time 
administering the Securities Act. 

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations 
promulgated thereunder. 
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“Stockholders” has the meaning specified in the Recitals. 

“Subsidiary” means any Person (a) in which the Company owns, directly or indirectly, 50% or 
more of the securities or other ownership interests of such other Person, (b) in which the 
Company owns, directly or indirectly, securities or other ownership interests having ordinary 
voting power to elect a majority of the board of managers/directors, or other persons performing 
similar functions, of such Person or (c) the management of which is otherwise controlled, 
directly or indirectly, by the Company. 

“Warrants” has the meaning specified in the Recitals. 

Section 1.2 Headings; Table of Contents 

Headings and table of contents should be ignored in constructing this Agreement. 

Section 1.3 Singular, Plural, Gender 

References to one gender include all genders and references to the singular include the plural and 
vice versa. 

Section 1.4 Exhibits and Recitals 

References to this Agreement shall include any Exhibits, Annexes and Recitals and references to 
Sections, Annexes and Exhibits are to Sections of and Exhibits and Annexes to this Agreement. 

Section 1.5 Information 

References to books, records or other information mean books, records or other information in 
any form including paper, electronically stored data, magnetic media, film and microfilm. 

Section 1.6 Interpretation 

Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall 
be deemed to be followed by the words “without limitation.”  This Agreement shall be 
construed as if it is drafted by all the parties hereto and no presumption or burden of proof will 
arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this 
Agreement if an ambiguity or question of intent or interpretation arises.  If the last day of 
performance of any obligation hereunder is not a Business Day, then the deadline for such 
performance or the expiration of the applicable period or date shall be extended to the next 
Business Day. 
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Section 1.7 Calculation of Ownership Percentages 

 All Stockholder ownership percentages of the outstanding Class A Common Stock shall be 
calculated for purposes of this Agreement on a Fully-Diluted basis. 

ARTICLE II 
 

REPRESENTATIONS AND WARRANTIES 

Each of the parties hereby severally (and not jointly) represents and warrants to each of the other 
parties as follows: 

Section 2.1 Authority; Enforceability 

Such party has the legal capacity or full power and authority (corporate or otherwise) to execute 
and deliver this Agreement and to perform its obligations hereunder.  Such party (in the case of 
parties that are not natural persons) is duly organized, validly existing and in good standing 
under the laws of the jurisdiction of its incorporation, formation or organization, and the 
execution of this Agreement and the consummation of the transactions contemplated herein have 
been duly and validly authorized by all necessary action.  No other act or proceeding, corporate 
or otherwise, on its part is necessary to authorize the execution and delivery of this Agreement or 
the consummation of any of the transactions contemplated hereby.  This Agreement has been 
duly executed by such party and constitutes its legal, valid and binding obligation, enforceable 
against it in accordance with the terms of this Agreement, subject to applicable bankruptcy, 
insolvency, reorganization, moratorium, fraudulent conveyance and other laws relating to or 
affecting the rights of creditors generally and to the exercise of judicial discretion in accordance 
with general principles of equity (whether applied by a court of law or of equity). 

Section 2.2 No Breach 

Neither the execution of this Agreement nor the performance by such party of its obligations 
hereunder nor the consummation of the transactions contemplated hereby does or will: 

(a) in the case of parties that are not natural persons, violate or conflict 
with its certificate of incorporation, bylaws or other organizational documents; 

(b) violate, conflict with or result in the breach or termination of, or 
otherwise give any other person the right to accelerate, renegotiate or terminate or receive any 
payment or constitute a default or an event of default (or an event which with notice, lapse of 
time, or both, would constitute a default or event of default) under the terms of any material 
contract or agreement to which it is a party or by which it or any of its assets or operations are 
bound or affected; or 

(c) constitute a violation by such party of any laws, rules or regulations 
of any governmental, administrative or regulatory authority or any judgments, orders, rulings or 
awards of any court, arbitrator or other judicial authority or any Governmental Authority. 
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Section 2.3 Consents 

No Consent is required to be made or obtained by such party, other than those which have been 
made or obtained, in connection with (a) the execution or enforceability of this Agreement or (b) 
the consummation of any of the transactions contemplated by this Agreement and any respective 
ancillary agreements thereto. 

ARTICLE III 
 

RIGHTS OF CERTAIN STOCKHOLDERS 

Section 3.1 Consent Rights 

(a) In addition to any other consent required by law or this Agreement, 
the Company shall not issue or enter into an agreement to issue Equity Securities or Equity 
Security Equivalents or any option, warrant, right, call or similar security or right exercisable 
into, exchangeable for, or convertible into Equity Securities or Equity Security Equivalents 
(“Consent Securities”), at less than Fair Market Value at the time of such issuance or agreement 
to issue, except pursuant to any Eligible Offering, without the prior written consent (the 
“Consent Right”) of Consent Right Holders holding Class A Common Stock representing at 
least 66-2/3% of the Class A Common Stock then held by all Consent Right Holders, calculated 
on a Fully-Diluted basis. 

(b) For purposes of this Agreement, the following term shall have the 
meaning set forth below: 

“Eligible Offering” means an offer by the Company to issue any Consent 
Security: 

(i) of Equity Securities or options or warrants to 
purchase Equity Securities, in each case issued or granted in accordance with the 
terms of any equity option or equity purchase plan or agreement or other benefit 
or management incentive plans approved by the Board; 

(ii) of Equity Securities issued, or issuable upon 
conversion of other securities of the Company issued pursuant to, in connection 
with or as consideration for any acquisition, merger or other similar transaction by 
the Company for which stockholder approval would not be required under 
applicable listing rules of the New York Stock Exchange if the Company were a 
public company listed on the New York Stock Exchange; or 

(iii) of Equity Securities issued on a pro rata basis 
pursuant to any stock split, stock dividend on Equity Securities or recapitalization 
approved by the Board. 
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(c) The Company shall, before any securities are issued or the Company 
agrees to issue any securities other than pursuant to an Eligible Offering, give written notice (a 
“Consent Notice”) thereof to each Consent Right Holder.  Such Consent Notice shall specify the 
amount and type of securities proposed to be issued, the proposed date of issuance, the 
consideration that the Company intends to receive therefore and all other material terms and 
conditions of such proposed issuance.   

(d) Except for equity securities of a Subsidiary to be owned by the 
Company or another Subsidiary, the rights and obligations of the Company in this Section 3.1 
shall apply to each Subsidiary of the Company to the same extent as if such Subsidiary were the 
Company for purposes of this Section 3.1.  Except for equity securities of a Subsidiary to be 
owned by the Company or another Subsidiary, the Stockholders shall have the Consent Rights 
with respect to each Subsidiary of the Company as if such Subsidiary were the Company for 
purposes of this Section 3.1. 

Section 3.2 Information 

(a) The Company shall make available to each Stockholder the 
following: 

(i) within 90 days after the end of each fiscal year, 
annual financial statements prepared in accordance with United States generally 
accepted accounting principles (“GAAP”) that would be required to be included 
in Item 8 of Part II of Form 10-K if the Company were required to file such form, 
together with a “Management's Discussion and Analysis of Financial Condition 
and Results of Operations” that describes the financial condition and results of 
operations of the Company and its consolidated Subsidiaries and a report on the 
annual financial statements by the Company's certified independent accountants; 

(ii) within 45 days after the end of each of the first three 
fiscal quarters of each fiscal year, all quarterly financial statements prepared in 
accordance with GAAP that would be required to be included in Item 1 of Part I 
of Form 10-Q if the Company were required to file such form, together with a 
“Management's Discussion and Analysis of Financial Condition and Results of 
Operations” that describes the financial condition and results of operations of the 
Company and its consolidated Subsidiaries; and 

(iii) within five business days after the occurrence of each 
event that would have been required to be reported in a Current Report on Form 
8-K if the Company were required to file this form, reports containing 
substantially all of the information with respect to the Company and its 
Subsidiaries that would be required to be filed in a Current Report on Form 8-K if 
the Company had been a reporting company under the Exchange Act [(other than 
Items 1.01 or 1.02 (in each case, to the extent not relating to a financing or 
acquisition), 1.04, 2.02, 2.05, 2.06, 5.02, 5.03, 5.04, 5.05, 5.06 and 5.07] or any of 
the Items under Sections 3, 6, 7, 8 or 9 of Form 8-K); provided, however, that no 
such current report will be required to be furnished if the Company determines in 
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good faith that such event is not material to Stockholders or to the business, 
assets, operations or financial positions of the Company and its Subsidiaries, 
taken as a whole. 

(b) Notwithstanding Section 3.2(a), nothing in this Agreement will 
require (a) the Company to comply with Section 302 or Section 404 or Section 906 of the 
Sarbanes-Oxley Act of 2002, related Items 307 and 308 of Regulation S-K promulgated by the 
Commission, or Items 301 or 302 of Regulation S-K or Item 10(e) of Regulation S-K (with 
respect to any non-GAAP financial measures contained therein), in each case, as in effect on the 
date of the date of this agreement, (b) any reports to contain the separate financial information 
for guarantors as contemplated by Rule 3-05, Rule 3-09 or Rule 3-10 of Regulation S-X 
promulgated by the SEC, (c) any reports to contain information required by Item 601 of 
Regulation S-K, or (d) any reports to include the schedules identified in Section 5-04 of 
Regulation S-X under the Securities Act. References under this Section 3.2 to the laws, rules, 
forms, items, articles and sections shall be to such laws, rules, forms, items, articles and sections 
as they exist on the date of this Agreement, without giving effect to amendments thereto that 
may take effect after the date of this Agreement. 

(c) The Company will (a) post such financial statements and other 
information on its public website (or through a public announcement or such other medium as 
the Company may use at the time) within the time periods specified above and (b) arrange and 
participate in quarterly conference calls to discuss its results of operations no later than ten 
business days following the date on which each of the quarterly and annual reports are made 
available as provided above; provided that the Company may limit the information made 
available during such conference calls to the extent the Company determines, in its sole 
discretion, that such information that (x) would not be material to the Stockholders or to the 
business, assets, operations or financial positions of the Company and its Subsidiaries, taken as a 
whole, or (y) would otherwise cause material competitive harm to the business, assets, 
operations, financial position or prospects of the Company and its Subsidiaries, taken as a whole. 
The Company will provide on its public website (or through a public announcement or such 
other medium as the Company may use at the time) dial-in conference call information 
substantially concurrently with the posting of such reports as provided for in clause (a) above. 

(d) In addition, to the extent not satisfied by the foregoing, for so long 
as any Class A Common Stock or Warrants are outstanding and the Company is not subject to 
Section 13 or 15(d) of the Exchange Act, the Company will promptly furnish or cause to be 
furnished Rule 144A Information (as defined below) to such Stockholder or to a prospective 
purchaser of any such Class A Common Stock or Warrant designated by any such Stockholder, 
as the case may be, to the extent required to permit compliance by such Stockholder with Rule 
144A under the Securities Act in connection with the resale of any such security. “Rule 144A 
Information” shall be such information as is specified pursuant to Rule 144A(d)(4) under the 
Securities Act or any successor provisions.  
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ARTICLE IV 
 

ADDITIONAL COVENANTS 

Section 4.1 Confidentiality 

Subject to this Section 4.1, unless the disinterested members of the Board otherwise agree, each 
Stockholder shall hold in strict confidence any Proprietary Information (as hereinafter defined) it 
receives regarding the Company (or any predecessor thereto or any Subsidiary thereof), or any 
Proprietary Information regarding the business or affairs of any other Stockholder in respect of 
the Company, whether such information is received from the Company, another Stockholder or 
Affiliate or partner of a Stockholder or another Person for the period commencing on the 
Effective Date and ending on the first anniversary of the date such Stockholder shall no longer be 
a Stockholder of the Company.  “Proprietary Information” means any information that derives 
independent economic value, actual or potential, from not being generally known to the public or 
to other Persons who can obtain economic value from its disclosure or use, and includes 
information of the Company, its Subsidiaries, any Stockholder and any Person with whom the 
Company or any Stockholder does business; provided that Proprietary Information shall not 
include (a) information that is or becomes available to the public generally without breach of this 
Section 4.1 and (b) information that becomes available to the Stockholder on a non-confidential 
basis from a source other than the Company or its Subsidiaries or any other Stockholder or its 
Affiliates; provided that such source was not known by the Stockholder to be bound by a 
confidentiality obligation to the Company or its Subsidiaries.  The provisions of this Section 4.1 
shall survive and remain enforceable against each Stockholder for a period of one year following 
the date such Stockholder ceases to be a Stockholder of the Company, whether through a transfer 
of all of such Stockholder’s Equity Securities or otherwise.  Notwithstanding anything herein to 
the contrary, a Stockholder may disclose (a) Proprietary Information to a bona fide potential 
purchaser of Company securities held by such Stockholder and/or the broker in such transaction 
if such bona fide potential purchaser and/or broker executes a confidentiality agreement with 
such Stockholder in a form reasonably satisfactory to the Company (which, among other things, 
provides for third-party beneficiary rights in favor of the Company to enforce the terms thereof); 
provided that no Proprietary Information may be shared with a Competitor or any Person who is 
an Affiliate of a Competitor; (b) information required to be disclosed by applicable laws and 
regulations or stock exchange requirements or requirements of the Financial Industry Regulatory 
Authority, Inc., if applicable, including to regulatory bodies asserting jurisdiction over a 
Stockholder; (c) information  required to be disclosed pursuant to an order, subpoena or legal 
process; (d) information disclosed to current, former or prospective members, owners, partners, 
officers, fiduciaries, directors or Affiliates of or lenders to such Stockholder (and the members, 
owners, partners, officers, fiduciaries or directors of such Affiliates), and to auditors, counsel, 
and other professional advisors to such Persons or the Company; provided that such Persons 
have been informed of the confidential nature of the information and directed to keep such 
information confidential, and, in any event, the Stockholder disclosing such information shall be 
liable for any failure by such Persons to abide by the provisions of this Section 4.1; provided, 
further, that if any such Person is a Competitor no such information shall be disclosed to such 
Person by a Stockholder without written consent of the Company; and provided, further, that if 
any such Person is an Affiliate of a material Competitor, the Stockholder shall enter into a 
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confidentiality agreement with such Person with respect to such information to the reasonable 
satisfaction of  the Company (which, among other things, provides for third-party beneficiary 
rights in favor of the Company to enforce the terms thereof); and (e) information disclosed in 
connection with any litigation or dispute among the Stockholder and the Company; provided that 
any disclosure pursuant to clause (b), (c) or (e) of this sentence shall be made only subject to 
such procedures the Stockholder making such disclosure determines in good faith are reasonable 
and appropriate in the circumstances, taking into account the need to maintain the confidentiality 
of such information and the availability, if any, of procedures under laws, regulations, subpoenas 
or other legal processes; provided further that nothing herein shall be construed to require any 
Stockholder to expend any amounts with respect to the procedures under laws, regulations, 
subpoenas or other legal process referenced in the immediately preceding proviso. 

Section 4.2 Competing Activities 

Subject only to the terms of any written agreement to the contrary, the Stockholders and their 
officers, directors, shareholders, partners, members, managers, agents and employees, who are 
not employees of the Company or its Subsidiaries (“Non-Employee Holders”), and each of their 
respective Affiliates, may engage or invest in, independently or with others, any business activity 
of any type or description, including those that might be the same as or similar to the Company’s 
business and that might be in direct or indirect competition with the Company.  Neither the 
Company, its Subsidiaries nor any Stockholder shall have any right in or to such other ventures 
or activities or to the income or proceeds derived therefrom.  The Non-Employee Holders shall 
not be obligated to present to the Company any matter, transaction or interest that is presented to, 
or acquired, created, or developed by, or which otherwise comes into the possession of any such 
Non-Employee Holder, even if the matter, transaction or interest is of the character that, if 
presented to the Company, could be taken by the Company, other than if such matter, transaction 
or interest was presented to any Board designee of such Non-Employee Holder expressly and 
solely in such Person’s capacity as a member of the Board specifically for the benefit of the 
Company.  The Non-Employee Holders shall have the right to hold any matter, transaction or 
interest for their own account or to recommend such matter, transaction or interest to Persons 
other than the Company, other than if such opportunity was presented to any Board designee of 
such Non-Employee Holder expressly and solely in such Person’s capacity as a member of the 
Board specifically for the benefit of the Company.  Each Non-Employee Holder acknowledges 
that the other Non-Employee Holders and their officers, directors, shareholders, partners, 
members, managers, agents and employees and each of their respective Affiliates either now or 
in the future may directly or indirectly hold interest in and/or manage other businesses, including 
businesses that may compete with the Company and for the Non-Employee Holders’ time.  Each 
Stockholder hereby waives any and all rights and claims that they may otherwise have against 
the Non-Employee Holders and their officers, directors, shareholders, partners, members, 
managers, agents and employees, and each of their respective Affiliates, as a result of any of 
such activities. 
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Section 4.3 No Effect Upon Lending Relationship   

Notwithstanding anything herein to the contrary, nothing contained in this Agreement shall 
affect, limit or impair the rights and remedies of any Stockholder in its capacity as a lender to the 
Company or any of its subsidiaries pursuant to any agreement under which the Company or any 
of its Subsidiaries has borrowed money.  Without limiting the generality of the foregoing, any 
such Person, in exercising its rights as a lender, including making its decision on whether to 
foreclose on any collateral security, will have no duty to consider (i) its status or the status of any 
of its Affiliates as a direct or indirect Stockholder of the Company, (ii) the interests of the 
Company or (iii) any duty it may have to any other direct or indirect Stockholder of the 
Company, except as may be required under the applicable loan documents or by commercial law 
applicable to creditors generally. 

Section 4.4 Passive Investment  

The parties hereto acknowledge and agree that the Backstop Parties are making a passive 
investment in the Company and shall not be and are not entitled to be actively involved in the 
management or operation of the Company. 

ARTICLE V 
 

MISCELLANEOUS 

Section 5.1 Entire Agreement; No Other Representations 

This Agreement (including the Exhibits and Annexes hereto) constitutes the entire agreement, 
and supersedes all other prior agreements, understandings, representations and warranties both 
written and oral, among the parties hereto, with respect to the subject matter hereof. 

Section 5.2 Modification or Amendment of Stockholders Agreement 

(a) Other than as a result of execution and delivery of a Joinder 
Agreement, this Agreement may not be modified, altered, amended or supplemented except by 
an agreement in writing signed by the Company and Consent Right Holders holding Class A 
Common Stock representing at least 66-2/3% of the Class A Common Stock then held by all 
Consent Right Holders, calculated on a Fully-Diluted basis. 

(b) The Fundamental Documents and the other organizational 
documents of the Company and its Subsidiaries shall not adversely affect in any respect the 
rights granted to the Stockholders pursuant to this Agreement.  In the event of any conflict or 
inconsistency between the Fundamental Documents and other organizational documents of the 
Company and its Subsidiaries and this Agreement, each Stockholder agrees to take all necessary 
action in order to cause the Fundamental Documents and other organizational documents of the 
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Company and its Subsidiaries to be amended in order to give full effect to the provisions of this 
Agreement. 

Section 5.3 Waiver 

No action taken pursuant to this Agreement, including any investigation by or on behalf of any 
party, shall be deemed to constitute a waiver by the party taking such action of compliance with 
any representations, warranties, covenants or agreements contained herein.  The waiver by any 
party hereto of a breach of any provision of this Agreement shall not operate or be construed as a 
waiver of any preceding or succeeding breach and no failure by any party to exercise any right or 
privilege hereunder shall be deemed a waiver of such party’s rights or privileges hereunder or 
shall be deemed a waiver of such party’s rights to exercise the same at any subsequent time or 
times hereunder. 

Section 5.4 Counterparts 

This Agreement may be executed in several counterparts (including by facsimile, .pdf or other 
electronic transmission), each of which shall be deemed an original and all of which shall 
together constitute one and the same instrument. 

Section 5.5 Governing Law and Venue; Waiver of Jury Trial. 

(a) THIS AGREEMENT AND ALL DISPUTES BETWEEN THE 
PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THE FACTS AND 
CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY, WHETHER IN 
CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AND INTERPRETED 
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF 
DELAWARE WITHOUT GIVING EFFECT TO CONFLICTS OF LAWS PRINCIPLES THAT 
WOULD RESULT IN THE APPLICATION OF THE LAW OF ANY OTHER STATE. 

(b) Any action, suit or proceeding seeking to enforce any provision of, 
or based on any matter arising out of or in connection with, this Agreement or the transactions 
contemplated hereby shall only be brought in any federal court located in the State of Delaware 
or any Delaware state court, and each party consents to the exclusive jurisdiction and venue of 
such courts (and of the appropriate appellate courts therefrom) in any such action, suit or 
proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it 
may now or hereafter have to the laying of the venue of any such, action, suit or proceeding in 
any such court or that any such action, suit or proceeding brought in any such court has been 
brought in an inconvenient forum; provided, however, that any action, suit or proceeding, 
seeking to enforce a final judgment rendered in such court may be brought in any court of 
competent jurisdiction. Process in any such action, suit or proceeding may be served on any 
party anywhere in the world, whether within or without the jurisdiction of any such court. 
Without limiting the foregoing, service of process on such party as provided in Section 5.6 shall 
be deemed effective service of process on such party. 
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(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO THIS AGREEMENT IS 
LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE 
EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND 
UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY 
JURY IN RESPECT OF ANY LITIGATION OR DISPUTE DIRECTLY OR INDIRECTLY 
BASED UPON OR ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY 
OTHER AGREEMENTS RELATING HERETO OR ANY DEALINGS AMONG THEM 
RELATING TO THE TRANSACTIONS CONTEMPLATED HEREBY.  THE SCOPE OF 
THIS WAIVER IS INTENDED TO ENCOMPASS ANY AND ALL ACTIONS, SUITS AND 
PROCEEDINGS THAT RELATE TO THE SUBJECT MATTER OF THE TRANSACTIONS 
CONTEMPLATED HEREBY, INCLUDING CONTRACT CLAIMS, TORT CLAIMS, 
BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW AND STATUTORY 
CLAIMS.  EACH PARTY REPRESENTS AND ACKNOWLEDGES THAT (i) NO 
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD 
NOT, IN THE EVENT OF ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE 
FOREGOING WAIVER, (ii) SUCH PARTY UNDERSTANDS AND WITH THE ADVICE OF 
COUNSEL HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (iii) SUCH 
PARTY MAKES THIS WAIVER VOLUNTARILY AND (iv) SUCH PARTY HAS BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE 
MUTUAL WAIVERS AND REPRESENTATIONS IN THIS SECTION 5.5(C).  IN THE 
EVENT OF LITIGATION THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT 
TO A TRIAL BY THE COURT. 

Section 5.6 Notices and Waivers 

(a) Any notice or other communication in connection with this 
Agreement (each, a “Notice”) shall be: 

(i) in writing in English; and 

(ii) delivered by hand, fax, registered post or by courier 
using an internationally recognized courier company. 

(b) Notices to the Company shall be sent to the following address, or 
such other person or address as the Company may notify to the Stockholders from time to time: 

Patriot Coal Corporation 
12312 Olive Boulevard, Suite 400 
St. Louis, Missouri 63141 
Attention: General Counsel 
Facsimile No.: (314) 275-3656 
 
with a copy to: 
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Davis Polk & Wardwell LLP  
450 Lexington Avenue 
New York, NY 10017 
Attention:  Brian Resnick 
Facsimile No.: (212) 701-5213 
 
and with a copy to: 
 
Kirkland & Ellis LLP 
601 Lexington Avenue 
New York, NY 10022 
Attention: Stephen E. Hessler 
Facsimile No.: (212) 446-4900 

(c) Notices to the Stockholders shall be sent to such Stockholders at the 
addresses set forth in the register of Stockholders maintained by the Company, or on any Joinder 
Agreement or such other address or facsimile number as such party may hereafter specify in 
accordance with this Section 5.6 by notice to the party sending the communication.  The 
Company will provide a Stockholder with the addresses for the other Stockholders upon a 
written request for such information for the purpose of sending out a Notice in accordance with 
this Agreement. 

(d) A Notice shall be effective upon receipt and shall be deemed to have 
been received: 

(i) at the time of delivery, if delivered by hand, 
registered post or courier; and 

(ii) at the expiration of two hours after completion of the 
transmission, if sent by facsimile, 

provided that if a Notice would become effective under the above 
provisions after 5:30 p.m. on any Business Day, then it shall be deemed 
instead to become effective at 9:30 a.m. on the next Business Day.  
References in this Agreement to time are to local time at the location of 
the addressee as set out in the Notice. 

 
(e) Subject to the foregoing provisions of this Section 5.6, in proving 

service of a Notice, it shall be sufficient to prove that the envelope containing such Notice was 
properly addressed and delivered by hand, registered post or courier to the relevant address 
pursuant to the above provisions or that the facsimile transmission report (call back verification) 
states that the communication was properly sent. 
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Section 5.7 Certain Adjustments 

Subject to Section 5.11 hereof, the provisions of this Agreement shall apply to the full extent set 
forth herein with respect to any and all shares of Class A Common Stock of the Company or any 
successor or assign of the Company (whether by merger, consolidation, sale of assets or 
otherwise) which may be issued in respect of, in exchange for, or in substitution for the shares of 
Class A Common Stock or other preemptive securities, by combination, recapitalization, 
reclassification, merger, consolidation or otherwise and the terms “Class A Common Stock” 
and “Equity Securities” shall include all such other securities.  In the event of any change in the 
capitalization of the Company, as a result of any split, dividend or combination or otherwise, in 
each case subject to the terms and conditions of this Agreement, the provisions of this 
Agreement shall be appropriately adjusted. 

Section 5.8 Specific Performance 

The parties hereto agree that irreparable damage would occur in the event that any of the 
provisions of this Agreement were not performed in accordance with their specific terms or were 
otherwise breached.  It is accordingly agreed that the parties hereto shall be entitled to an 
injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce 
specifically the terms and provisions hereof in any state or federal court of Delaware (this being 
in addition to any other remedy to which they are entitled at law or in equity), and each party 
hereto agrees to waive in any action for such enforcement the defense that a remedy at law 
would be adequate. 

Section 5.9 Severability 

The provisions of this Agreement shall be deemed severable and the invalidity or 
unenforceability of any provision shall not affect the validity or enforceability or the other 
provisions hereof.  If any provision of this Agreement, or the application thereof to any Person or 
any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall be 
substituted therefor in order to carry out, so far as may be valid and enforceable, the intent and 
purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and 
the application of such provision to other Persons or circumstances shall not be affected by such 
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or 
enforceability of such provision, or the application thereof, in any other jurisdiction. 

Section 5.10 Assignment 

This Agreement shall be binding upon and inure to the benefit of the parties hereto, their 
respective heirs, successors and permitted assigns.  Neither this Agreement nor any right, 
remedy, obligation or liability arising hereunder or by reason hereof shall be assignable by either 
the Company or any Stockholder except as otherwise expressly stated hereunder or with the prior 
written consent of each other party hereto; provided, however, that any Stockholder may assign 
its rights and obligations under this Agreement to an Affiliate of such Stockholder who executes 
a Joinder Agreement without the consent of any other party to this Agreement.  A Person who 
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executes a Joinder Agreement as a Stockholder in accordance with the provisions hereof shall 
have all of the rights and obligations of a Stockholder hereunder.   

Section 5.11 Termination 

The provisions of this Agreement, other than Section 4.1 and Article V, shall terminate upon a 
writing executed by Consent Right Holders holding Class A Common Stock representing at least 
66-2/3% of the Class A Common Stock then held by all Consent Right Holders, calculated on a 
Fully-Diluted basis.  An individual Stockholder’s rights under this Agreement will terminate 
upon the Stockholder holding less than 1% of the Fully-Diluted Class A Common Stock then 
outstanding.  This Agreement will terminate automatically upon consummation of the IPO or a 
Sale of the Company. 

Section 5.12 Further Assurances 

Each of the parties hereto covenants and agrees upon the request of any other to do, execute, 
acknowledge and deliver or cause to be done, executed, acknowledged and delivered all such 
further acts, deeds, documents, assignments, transfers, conveyances, powers of attorney and 
assurances as may be reasonably necessary or desirable to give full effect to the provisions of 
this Agreement and the transactions contemplated hereby. 

Section 5.13 Fees and Expenses 

The Company will pay its internal expenses (including all salaries and expenses of its officers 
and employees performing legal or accounting duties), the expenses of any annual audit or 
quarterly review, all tax preparation fees and expenses, and the expenses of any liability 
insurance, including directors’ and officers’ liability insurance.  None of the Stockholders or 
their respective Affiliates shall be entitled to be paid management, transaction or monitoring fees 
by the Company or its Subsidiaries. 

Section 5.14 No Third-Party Beneficiaries 

Nothing in this Agreement, express or implied, is intended or shall be construed to give any 
person other than the parties to this Agreement or their respective successors and assigns any 
legal or equitable right, remedy or claim under or in respect of any agreement or provision 
contained herein. 

 [Signature pages follow.] 
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[Signature page to Stockholders Agreement] 
  

IN WITNESS WHEREOF, the parties hereto have caused this Stockholders Agreement to be 
executed as of the Effective Date. 

PATRIOT COAL CORPORATION 
 
 
By:       
Name: 
Title: 
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[Signature page to Stockholders Agreement] 
  

STOCKHOLDERS: 
 
 
 
[                              ] 
 
 
By:       
Name: 
Title: 
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EXHIBIT A 

JOINDER AGREEMENT 
 
Whereas, the undersigned, together with its Affiliates, holds at least 5% of the total number of 
outstanding shares of Class A Common Stock (as such term is defined in the Stockholders 
Agreement) of Patriot Coal Corporation (the “Company”), calculated on a Fully-Diluted basis; 
and  

Whereas, the undersigned has agreed to join in a certain Stockholders Agreement (the 
“Stockholders Agreement”) dated as of December 18, 2013, among the Company and the 
Stockholders (as such term is defined in the Stockholders Agreement). 

Now, Therefore, the undersigned agrees as follows: 

1. The undersigned hereby joins in the Stockholders Agreement as a “Stockholder” and 
agrees to be bound by the terms and provisions of, and shall be entitled to the benefits under, the 
Stockholders Agreement as provided by the Stockholders Agreement. 

2. The undersigned hereby authorizes this signature page to be attached to a counterpart of 
such Stockholders Agreement. 

[Signature page follows.] 
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IN WITNESS WHEREOF, the undersigned has executed this Agreement this [●] day of [●], 
20[●]. 

 
 

Name: 
Title: 

   
 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 167 of 246



 
 

Comparison

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 168 of 246



STOCKHOLDERS AGREEMENT

AMONG

PATRIOT COAL CORPORATION

AND

CERTAIN OF ITS STOCKHOLDERS

PARTY HERETO

DATED AS OF [_____]DECEMBER 18, 2013
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STOCKHOLDERS AGREEMENT

This Stockholders Agreement (as it may be amended, supplemented or otherwise
modified from time to time, this “Agreement”), dated as of [•]December 18, 2013 (the
“Effective Date”), is entered into among Patriot Coal Corporation, a Delaware corporation
(the “Company”) and each of the undersigned entities and/or their investment advisors,
managers, managed funds or accounts, intermediaries or nominees executing a counterpart
signature page hereof or a joinder agreement hereto substantially in the form of Exhibit A
hereto, in each case, whether on the date hereof or hereafter (collectively, the
“Stockholders”).

W I T N E S S E T H:

WHEREAS, on July 9, 2012 (the “Petition Date”), the Debtors filed voluntary chapter
11 petitions under title 11 of the United States Code (the “Bankruptcy Code”), and the
Debtors’ chapter 11 cases are being jointly administered by the United States Bankruptcy
Court for the Eastern District of Missouri (the “Bankruptcy Court ”) under the caption In re
Patriot Coal Corporation, et al, Case No. 12-51502-659 (Jointly Administered) (the “Chapter
11 Cases”);

WHEREAS, on November 4, 2013, the Debtors filed the Debtors’ Third Amended
Joint Plan of Reorganization under Chapter 11 of the Bankruptcy Code [ECF No. 4927] (as
amended and supplemented through the date hereof, the “Plan”);

WHEREAS, on November 4, 2013, the Debtors and the Backstop Parties (as defined
below) entered into that certain backstop rights purchase agreement, attached as Appendix G
to the Disclosure Statement for Debtors’ Third Amended Joint Plan of Reorganization under
Chapter 11 of the Bankruptcy Code [ECF No. 4928] (the “Backstop Rights Purchase
Agreement”);

WHEREAS, on December [•17], 2013, the Bankruptcy Court entered an order
confirming the Plan;

WHEREAS, the Plan provides for, among other things, the cancellation of all existing
equity in the Company and the issuance of Class A Common Stock (as defined below) and
warrants of the Company (the “Warrants ”) exercisable for Class A Common Stock;

WHEREAS, the Plan provides for, among other things, the Company’s execution of a
stockholders’ agreement that provides the Backstop Parties and certain other holders of at least
5% of the Fully-Diluted Class A Common Stock certain consent and information rights;

WHEREAS, in connection with the consummation of the transactions contemplated by
the Plan and the Backstop Rights Purchase Agreement, the Company and the Stockholders
desire to enter into this Agreement to provide certain rights and obligations among them; and

WHEREAS, capitalized terms used but not otherwise defined herein shall have the
respective meanings ascribed to them in Section 1.1.
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ARTICLE I

CERTAIN DEFINITIONS

Section 1.1 Definitions

As used in this Agreement, the following terms shall have the following respective meanings:

“5% Owner” means any Person beneficially owning 5% or more of the Equity Securities
entitled to vote on the election of the directors of the Company.

“Affiliate ” of a Person means (a) such Person’s controlling member, general partner, manager
and investment manager and affiliates thereof; (b) any entity with the same general partner,
manager or investment manager as such Person or a general partner, manager or investment
manager affiliated with such general partner, manager or investment manager of such Person;
and (c) any other Person that directly or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with, the first Person, the general
partner of such Person, investment manager of such Person or an affiliate of such Person,
general partner or investment manager.  The term “control” (including the terms “controlled
by” and “under common control with”) means the possession, directly or indirectly, of the
power to direct or cause the direction of the management or policies of a Person, whether
through the ownership of voting securities, by contract or credit arrangement, as trustee or
executor, or otherwise.

“Agreement” has the meaning specified in the Preamble.

“Backstop Parties” means (i) the entities and/or their investment advisors, managers,
managed funds or accounts, intermediaries or nominees set forth in the signature pages to the
Backstop Agreement and (ii) any person executing a joinder to the Backstop Agreement as a
“Backstop Party” in substantially the forms attached thereto.

“Backstop Rights Purchase Agreement” has the meaning specified in the Recitals.

“Bankruptcy Code” has the meaning specified in the Recitals.

“Bankruptcy Court ” has the meaning specified in the Recitals.

“Board” means the Board of Directors of the Company.

“Business Day” means a day other than a Saturday, Sunday or other day on which
commercial banks in New York City are authorized or required by law to close.

“Chapter 11 Cases” has the meaning specified in the Recitals.

“Class A Common Stock” means Class A common stock, par value $0.00001 per share, of
the Company, entitled to one vote per share of common stock on all matters on which the
common stock of the Company is entitled to vote, as constituted on the date hereof, any such

2
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stock into which such Common Stockcommon stock shall have changed or any stock resulting
from any reclassification of such Common Stockcommon stock and any shares of any class of
the Company’s commoncapital stock issued with respect to shares of Common Stocksuch
common stock by way of stock split, stock dividend or other recapitalization.

“Company” has the meaning specified in the Preamble.

“Competitor” means any Person that the Board in good faith determines is a competitor of
the Company or any of its Subsidiaries.

“Consent” means any consent, approval, authorization, waiver, permit, grant, franchise,
concession, agreement, license, exemption or order of, registration, certificate, declaration or
filing with, or report or notice to, any Person.

“Consent Notice” has the meaning specified in Section 3.1(c).

“Consent Right” has the meaning specified in Section 3.1(a).

“Consent Right Holders” means the Stockholders that are parties to this Agreement.

“Consent Securities” has the meaning specified in Section 3.1(a).

“Debtors” has the meaning specified in the Recitals.

“Effective Date” has the meaning specified in the Preamble.

“Eligible Offering ” has the meaning specified in Section 3.1(b).

 “Equity Securities” means any class of capital stock, including the Class A Common Stock
or any preferred stock of the Company, however described or whether voting or non-voting,
and all securities convertible or exercisable into or exchangeable for or rights to purchase any
such capital stock of the Company, if any, including any Equity Security Equivalent and any
and all other equity securities of the Company or securities convertible into or exchangeable
for such security or issued as a distribution with respect to or in exchange for such securities.

“Equity Security Equivalent” means any option, warrant, right, call or similar security or
right exercisable into, exchangeable for, or convertible into Equity Securities.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and
regulations promulgated thereunder.

“Fair Market Value ” means, as of any date when the Class A Common Stock is listed on
one or more national securities exchanges, the closing price reported on the principal national
securities exchange on which such Class A Common Stock is listed and traded on the date of
determination, or, if there is no such closing price reported on that date, then on the last
preceding date on which such a closing price was reported.  If the Class A Common Stock is
not listed on a national securities exchange, the Fair Market Value shall mean, as determined
by the Board in good faith, a valuation based upon the price that would be paid for the Class

3
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A Common Stock in an acquisition of all outstanding shares of capital stock of the Company
on a stand alonestandalone basis in a privately negotiated arm’s length transaction between a
willing seller under no compulsion to sell and a willing buyer under no compulsion to buy, (i)
taking into account the aggregate amount payable in respect of the liquidation preference of
any capital stock of the Company having a liquidation preference, and (ii) taking into account
the aggregate amount payable in respect of any accrued and unpaid dividends on any capital
stock of the Company whose holders have rights to dividends that are senior to the rights of
holders of Class A Common Stock.   The Company shall prepare and deliver to the Consent
Right Holders its calculation of the Fair Market Value per share of Class A Common Stock
(the “Company’s Valuation”) within ten days of its delivery of a Consent Notice.   If a
Consent Right Holder does not agree with the Company’s Valuation, then the Consent Right
Holder may request, within 10 business days after delivery of the Company’s Valuation to the
Consent Right Holder, that the Company’s Valuation be reviewed by an independent
investment banking or other valuation firm approved by the Consent Right Holders of a
majority of all Equity Securities beneficially owned by all Consent Right Holders.  The
Company and the Consent Right Holder shall be responsible for their own fees and expenses,
including the fees and expenses of their respective counsel, provided, however, the Company
shall be solely responsible for the fees and expenses of any investment banking or other
valuation firm engaged to provide a valuation as described above.

“Family Member” shall mean any person’s spouse, minor child, adult child, stepchild,
adopted child, brother, sister, parent, adoptive parent, stepparent, stepbrother, stepsister,
brother-in-law, sister-in-law, son-in-law, daughter-in-law, father-in-law or mother-in-law.

“Fully-Diluted ” means, (1) with respect to the calculation of the total number of outstanding
shares of Class A Common Stock (or held by a Person or group of Persons), (i) all such
shares of Class A Common Stock actually outstanding (or actually held by such Person or
Persons) and (ii)  all shares of Class A Common Stock underlying options, warrants and other
Equity Security Equivalents outstanding (or , disregarding, in each case, any vesting provisions
of such instruments; and (2) with respect to the calculation of the number of shares of Class A
Common Stock held by a Person or group of Persons, (i) all such shares of Class A Common
Stock actually held by such Person or Persons) and (ii) all shares of Class A Common Stock
underlying options, warrants and other Equity Security Equivalents held by such Person or
Persons, disregarding, in each case, any vesting provisions of such instruments. For the
avoidance of doubt, the “Fully-Diluted” number of securities outstanding does not including
securities held by the Company in treasury or otherwise.

“Fundamental Documents” means the Company’s charter and by-laws.

“GAAP” has the meaning specified in Section 3.2(a)(i).

“Governmental Authority ” means any international, supranational or national government,
any state, provincial, local or other political subdivision thereof; any entity, authority or body
exercising executive, legislative, judicial, regulatory or administrative functions of or
pertaining to government; any court, tribunal or arbitrator; any self-regulatory organization; or
any securities exchange or quotation system.
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“ Independent Third Party” means any Person who, immediately prior to the contemplated
transaction, (a) is not a 5% Owner, (b) is not an Affiliate of any 5% Owner, and (c) is not a
Family Member of any 5% Owner.

“ IPO” means a bona fide sale by the Company of Equity Securities in an initial public
offering registered under the Securities Act which has been approved by the Board.

“Joinder Agreement” means the joinder agreement substantially in the form of Exhibit A
hereto, which may be executed by a Person, together with its Affiliates, holding Class A
Common Stock or Warrants whose number of shares of Class A Common Stock plus the
number of shares of Class A Common Stock into which their Warrants could be exercised for
would, in the aggregate, be equal to or greater than 5% of the total number of outstanding
shares of Class A Common Stock (calculated on a Fully-Diluted basis).

“Non-Employee Holders” has the meaning specified in Section 4.2.

“Notice” has the meaning specified in Section 5.6(a).

“own” means to own, hold or otherwise exercise investment discretion over the applicable
Equity Securities.  The terms “owner” and “ownership” shall have meanings correlative of
the foregoing.

“Person” or “person” means any natural person, firm, limited liability company, general or
limited partnership, association, corporation, company, joint venture, trust, Governmental
Authority or other entity.

“Petition Date” has the meaning specified in the Recitals.

“Plan” has the meaning specified in the Recitals.

“Proprietary Information ” has the meaning specified in Section 4.1.

“Registration Rights Agreement” means the registration rights agreement, dated as of the
Effective Date, between the Company and the Stockholders party thereto.

“Sale of the Company” means the sale of the Company, in one transaction or a series of
related transactions, to an Independent Third Party or group of Independent Third Parties
pursuant to which such party or parties acquire(s) (i) Equity Securities of the Company
representing more than 50% of the voting power of all outstanding voting Equity Securities of
the Company (whether by way of merger, consolidation or otherwise) or (ii) all or
substantially all of the assets of the Company and its Subsidiaries determined on a
consolidated basis.

“SEC” means the Securities and Exchange Commission or any other federal agency at the
time administering the Securities Act.
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“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations
promulgated thereunder.

“Stockholders” has the meaning specified in the Recitals.

“Subsidiary”  means any Person (a) in which the Company owns, directly or indirectly, 50%
or more of the securities or other ownership interests of such other Person, (b) in which the
Company owns, directly or indirectly, securities or other ownership interests having ordinary
voting power to elect a majority of the board of managers/directors, or other persons
performing similar functions, of such Person or (c) the management of which is otherwise
controlled, directly or indirectly, by the Company.

“Warrants ” has the meaning specified in the Recitals.

Section 1.2 Headings; Table of Contents

Headings and table of contents should be ignored in constructing this Agreement.

Section 1.3 Singular, Plural, Gender

References to one gender include all genders and references to the singular include the plural
and vice versa.

Section 1.4 Exhibits and Recitals

References to this Agreement shall include any Exhibits, Annexes and Recitals and references
to Sections, Annexes and Exhibits are to Sections of and Exhibits and Annexes to this
Agreement.

Section 1.5 Information

References to books, records or other information mean books, records or other information in
any form including paper, electronically stored data, magnetic media, film and microfilm.

Section 1.6 Interpretation

Whenever the words “include,” “ includes” or “ including” are used in this Agreement, they
shall be deemed to be followed by the words “without limitation .”  This Agreement shall be
construed as if it is drafted by all the parties hereto and no presumption or burden of proof
will arise favoring or disfavoring any party by virtue of authorship of any of the provisions of
this Agreement if an ambiguity or question of intent or interpretation arises.  If the last day of
performance of any obligation hereunder is not a Business Day, then the deadline for such
performance or the expiration of the applicable period or date shall be extended to the next
Business Day.
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Section 1.7 Calculation of Ownership Percentages

 All Stockholder ownership percentages of the outstanding Class A Common Stock shall be
calculated for purposes of this Agreement on a Fully-Diluted basis.

ARTICLE II

REPRESENTATIONS AND WARRANTIES

Each of the parties hereby severally (and not jointly) represents and warrants to each of the
other parties as follows:

Section 2.1 Authority; Enforceability

Such party has the legal capacity or full power and authority (corporate or otherwise) to
execute and deliver this Agreement and to perform its obligations hereunder.  Such party (in
the case of parties that are not natural persons) is duly organized, validly existing and in good
standing under the laws of the jurisdiction of its incorporation, formation or organization, and
the execution of this Agreement and the consummation of the transactions contemplated
herein have been duly and validly authorized by all necessary action.  No other act or
proceeding, corporate or otherwise, on its part is necessary to authorize the execution and
delivery of this Agreement or the consummation of any of the transactions contemplated
hereby.  This Agreement has been duly executed by such party and constitutes its legal, valid
and binding obligation, enforceable against it in accordance with the terms of this Agreement,
subject to applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent
conveyance and other laws relating to or affecting the rights of creditors generally and to the
exercise of judicial discretion in accordance with general principles of equity (whether applied
by a court of law or of equity).

Section 2.2 No Breach

Neither the execution of this Agreement nor the performance by such party of its obligations
hereunder nor the consummation of the transactions contemplated hereby does or will:

(a) in the case of parties that are not natural persons, violate or
conflict with its certificate of incorporation, bylaws or other organizational documents;

(b) violate, conflict with or result in the breach or termination of, or
otherwise give any other person the right to accelerate, renegotiate or terminate or receive any
payment or constitute a default or an event of default (or an event which with notice, lapse of
time, or both, would constitute a default or event of default) under the terms of any material
contract or agreement to which it is a party or by which it or any of its assets or operations
are bound or affected; or

(c) constitute a violation by such party of any laws, rules or
regulations of any governmental, administrative or regulatory authority or any judgments,

7

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 177 of 246



orders, rulings or awards of any court, arbitrator or other judicial authority or any
Governmental Authority.

Section 2.3 Consents

No Consent is required to be made or obtained by such party, other than those which have
been made or obtained, in connection with (a) the execution or enforceability of this
Agreement or (b) the consummation of any of the transactions contemplated by this
Agreement and any respective ancillary agreements thereto.

ARTICLE III

RIGHTS OF CERTAIN STOCKHOLDERS

Section 3.1 Consent Rights

(a) In addition to any other consent required by law or this
Agreement, the Company shall not issue or enter into an agreement to issue Equity Securities
or Equity Security Equivalents or any option, warrant, right, call or similar security or right
exercisable into, exchangeable for, or convertible into Equity Securities or Equity Security
Equivalents (“Consent Securities”), at less than Fair Market Value at the time of such
issuance or agreement to issue, except pursuant to any Eligible Offering, without the prior
written consent (the “Consent Right”) of Consent Right Holders holding Class A Common
Stock representing at least 66-2/3% of the voting power of theClass A Common Stock then
held by all Consent Right Holders, calculated on a Fully-Diluted basis.

(b) For purposes of this Agreement, the following term shall have the
meaning set forth below:

“Eligible Offering ” means an offer by the Company to issue any Consent
Security:

(i) of Equity Securities or options or warrants to
purchase Equity Securities, in each case issued or granted in accordance with
the terms of any equity option or equity purchase plan or agreement or other
benefit or management incentive plans approved by the Board;

(ii) of Equity Securities issued, or issuable upon
conversion of other securities of the Company issued pursuant to, in connection
with or as consideration for any acquisition, merger or other similar transaction
by the Company for which stockholder approval would not be required under
applicable listing rules of the New York Stock Exchange if the Company were
a public company listed on the New York Stock Exchange; or

(iii) of Equity Securities issued on a pro rata basis
pursuant to any stock split, stock dividend on Equity Securities or
recapitalization approved by the Board.
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(c) The Company shall, before any securities are issued or the
Company agrees to issue any securities other than pursuant to an Eligible Offering, give
written notice (a “Consent Notice”) thereof to each Consent Right Holder.  Such Consent
Notice shall specify the amount and type of securities proposed to be issued, the proposed date
of issuance, the consideration that the Company intends to receive therefore and all other
material terms and conditions of such proposed issuance.

(d) Except for equity securities of a Subsidiary to be owned by the
Company or another Subsidiary, the rights and obligations of the Company in this Section 3.1
shall apply to each Subsidiary of the Company to the same extent as if such Subsidiary were
the Company for purposes of this Section 3.1.  Except for equity securities of a Subsidiary to
be owned by the Company or another Subsidiary, the Stockholders shall have the Consent
Rights with respect to each Subsidiary of the Company as if such Subsidiary were the
Company for purposes of this Section 3.1.

Section 3.2 Information

(a) The Company shall make available to each Stockholder the
following:

(i) within 90 days after the end of each fiscal year,
annual financial statements prepared in accordance with United States generally
accepted accounting principles (“GAAP”) that would be required to be included
in Item 8 of Part II of Form 10-K if the Company were required to file such
form, together with a “Management's Discussion and Analysis of Financial
Condition and Results of Operations” that describes the financial condition and
results of operations of the Company and its consolidated Subsidiaries and a
report on the annual financial statements by the Company's certified
independent accountants;

(ii) within 45 days after the end of each of the first
three fiscal quarters of each fiscal year, all quarterly financial statements
prepared in accordance with GAAP that would be required to be included in
Item 1 of Part I of Form 10-Q if the Company were required to file such form,
together with a “Management's Discussion and Analysis of Financial Condition
and Results of Operations” that describes the financial condition and results of
operations of the Company and its consolidated Subsidiaries; and

(iii) within five business days after the occurrence of
each event that would have been required to be reported in a Current Report on
Form 8-K if the Company were required to file this form, reports containing
substantially all of the information with respect to the Company and its
Subsidiaries that would be required to be filed in a Current Report on Form 8-
K if the Company had been a reporting company under the Exchange Act
[(other than Items 1.01 or 1.02 (in each case, to the extent not relating to a
financing or acquisition), 1.04, 2.02, 2.05, 2.06, 5.02, 5.03, 5.04, 5.05, 5.06 and
5.07] or any of the Items under Sections 3, 6, 7, 8 or 9 of Form 8-K); provided,
however, that no such current report will be required to be furnished if the
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Company determines in good faith that such event is not material to
Stockholders or to the business, assets, operations or financial positions of the
Company and its Subsidiaries, taken as a whole.

(b) Notwithstanding Section 3.2(a), nothing in this Agreement will
require (a) the Company to comply with Section 302 or Section 404 or Section 906 of the
Sarbanes-Oxley Act of 2002, related Items 307 and 308 of Regulation S-K promulgated by the
Commission, or Items 301 or 302 of Regulation S-K or Item 10(e) of Regulation S-K (with
respect to any non-GAAP financial measures contained therein), in each case, as in effect on
the date of the date of this agreement, (b) any reports to contain the separate financial
information for guarantors as contemplated by Rule 3-05, Rule 3-09 or Rule 3-10 of
Regulation S-X promulgated by the SEC, (c) any reports to contain information required by
Item 601 of Regulation S-K, or (d) any reports to include the schedules identified in Section
5-04 of Regulation S-X under the Securities Act. References under this Section 3.2 to the
laws, rules, forms, items, articles and sections shall be to such laws, rules, forms, items,
articles and sections as they exist on the date of this Agreement, without giving effect to
amendments thereto that may take effect after the date of this Agreement.

(c) The Company will (a) post such financial statements and other
information on its public website (or through a public announcement or such other medium as
the Company may use at the time) within the time periods specified above and (b) arrange and
participate in quarterly conference calls to discuss its results of operations no later than ten
business days following the date on which each of the quarterly and annual reports are made
available as provided above; provided that the Company may limit the information made
available during such conference calls to the extent the Company determines, in its sole
discretion, that such information that (x) would not be material to the Stockholders or to the
business, assets, operations or financial positions of the Company and its Subsidiaries, taken
as a whole, or (y) would otherwise cause material competitive harm to the business, assets,
operations, financial position or prospects of the Company and its Subsidiaries, taken as a
whole. The Company will provide on its public website (or through a public announcement or
such other medium as the Company may use at the time) dial-in conference call information
substantially concurrently with the posting of such reports as provided for in clause (a) above.

(d) The subsequent filing or making available of any materials or
conference call required by this Section 3.2(a) shall be deemed automatically to cure any
breach resulting from the failure to file or make available such materials or conference call
within the required time frame.

(ed) In addition, to the extent not satisfied by the foregoing, for so long
as any Class A Common Stock or Warrants are outstanding and the Company is not subject to
Section 13 or 15(d) of the Exchange Act, the Company will promptly furnish or cause to be
furnished Rule 144A Information (as defined below) to such Stockholder or to a prospective
purchaser of any such Class A Common Stock or Warrant designated by any such
Stockholder, as the case may be, to the extent required to permit compliance by such
Stockholder with Rule 144A under the Securities Act in connection with the resale of any
such security. “Rule 144A Information” shall be such information as is specified pursuant to
Rule 144A(d)(4) under the Securities Act or any successor provisions.
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ARTICLE IV

ADDITIONAL COVENANTS

Section 4.1 Confidentiality

Subject to this Section 4.1, unless the disinterested members of the Board otherwise agree,
each Stockholder shall hold in strict confidence any Proprietary Information (as hereinafter
defined) it receives regarding the Company (or any predecessor thereto or any Subsidiary
thereof), or any Proprietary Information regarding the business or affairs of any other
Stockholder in respect of the Company, whether such information is received from the
Company, another Stockholder or Affiliate or partner of a Stockholder or another Person for
the period commencing on the Effective Date and ending on the first anniversary of the date
such Stockholder shall no longer be a Stockholder of the Company.  “Proprietary
Information ” means any information that derives independent economic value, actual or
potential, from not being generally known to the public or to other Persons who can obtain
economic value from its disclosure or use, and includes information of the Company, its
Subsidiaries, any Stockholder and any Person with whom the Company or any Stockholder
does business; provided that Proprietary Information shall not include (a) information that is or
becomes available to the public generally without breach of this Section 4.1 and (b)
information that becomes available to the Stockholder on a non-confidential basis from a
source other than the Company or its Subsidiaries or any other Stockholder or its Affiliates;
provided that such source was not known by the Stockholder to be bound by a confidentiality
obligation to the Company or its Subsidiaries.  The provisions of this Section 4.1 shall survive
and remain enforceable against each Stockholder for a period of one year following the date
such Stockholder ceases to be a Stockholder of the Company, whether through a transfer of all
of such Stockholder’s Equity Securities or otherwise.  Notwithstanding anything herein to the
contrary, a Stockholder may disclose (a) Proprietary Information to a bona fide potential
purchaser of Company securities held by such Stockholder and/or the broker in such
transaction if such bona fide potential purchaser and/or broker executes a confidentiality
agreement with such Stockholder in a form reasonably satisfactory to the Company (which,
among other things, provides for third-party beneficiary rights in favor of the Company to
enforce the terms thereof); provided that no Proprietary Information may be shared with a
Competitor or any Person who is an Affiliate of a Competitor; (b) information required to be
disclosed by applicable laws and regulations or stock exchange requirements or requirements
of the Financial Industry Regulatory Authority, Inc., if applicable, including to regulatory
bodies asserting jurisdiction over a Stockholder; (c) information  required to be disclosed
pursuant to an order, subpoena or legal process; (d) information disclosed to current, former or
prospective members, owners, partners, officers, fiduciaries, directors or Affiliates of or
lenders to such Stockholder (and the members, owners, partners, officers, fiduciaries or
directors of such Affiliates), and to auditors, counsel, and other professional advisors to such
Persons or the Company; provided that such Persons have been informed of the confidential
nature of the information and directed to keep such information confidential, and, in any
event, the Stockholder disclosing such information shall be liable for any failure by such
Persons to abide by the provisions of this Section 4.1; provided, further, that if any such
Person is a Competitor no such information shall be disclosed to such Person by a
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Stockholder without written consent of the Company; and provided, further, that if any such
Person is an Affiliate of a material Competitor, the Stockholder shall enter into a
confidentiality agreement with such Person with respect to such information to the reasonable
satisfaction of  the Company (which, among other things, provides for third-party beneficiary
rights in favor of the Company to enforce the terms thereof); and (e) information disclosed in
connection with any litigation or dispute among the Stockholder and the Company; provided
that any disclosure pursuant to clause (b), (c) or (e) of this sentence shall be made only subject
to such procedures the Stockholder making such disclosure determines in good faith are
reasonable and appropriate in the circumstances, taking into account the need to maintain the
confidentiality of such information and the availability, if any, of procedures under laws,
regulations, subpoenas or other legal processes; provided further that nothing herein shall be
construed to require any Stockholder to expend any amounts with respect to the procedures
under laws, regulations, subpoenas or other legal process referenced in the immediately
preceding proviso.

Section 4.2 Competing Activities

Subject only to the terms of any written agreement to the contrary, the Stockholders and their
officers, directors, shareholders, partners, members, managers, agents and employees, who are
not employees of the Company or its Subsidiaries (“Non-Employee Holders”), and each of
their respective Affiliates, may engage or invest in, independently or with others, any business
activity of any type or description, including those that might be the same as or similar to the
Company’s business and that might be in direct or indirect competition with the Company.
Neither the Company, its Subsidiaries nor any Stockholder shall have any right in or to such
other ventures or activities or to the income or proceeds derived therefrom.  The Non-
Employee Holders shall not be obligated to present to the Company any matter, transaction or
interest that is presented to, or acquired, created, or developed by, or which otherwise comes
into the possession of any such Non-Employee Holder, even if the matter, transaction or
interest is of the character that, if presented to the Company, could be taken by the Company,
other than if such matter, transaction or interest was presented to any Board designee of such
Non-Employee Holder expressly and solely in such Person’s capacity as a member of the
Board specifically for the benefit of the Company.  The Non-Employee Holders shall have the
right to hold any matter, transaction or interest for their own account or to recommend such
matter, transaction or interest to Persons other than the Company, other than if such
opportunity was presented to any Board designee of such Non-Employee Holder expressly and
solely in such Person’s capacity as a member of the Board specifically for the benefit of the
Company.  Each Non-Employee Holder acknowledges that the other Non-Employee Holders
and their officers, directors, shareholders, partners, members, managers, agents and employees
and each of their respective Affiliates either now or in the future may directly or indirectly
hold interest in and/or manage other businesses, including businesses that may compete with
the Company and for the Non-Employee Holders’ time.  Each Stockholder hereby waives any
and all rights and claims that they may otherwise have against the Non-Employee Holders and
their officers, directors, shareholders, partners, members, managers, agents and employees, and
each of their respective Affiliates, as a result of any of such activities.

12

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 182 of 246



Section 4.3 No Effect Upon Lending Relationship

Notwithstanding anything herein to the contrary, nothing contained in this Agreement shall
affect, limit or impair the rights and remedies of any Stockholder in its capacity as a lender to
the Company or any of its subsidiaries pursuant to any agreement under which the Company
or any of its Subsidiaries has borrowed money.  Without limiting the generality of the
foregoing, any such Person, in exercising its rights as a lender, including making its decision
on whether to foreclose on any collateral security, will have no duty to consider (i) its status
or the status of any of its Affiliates as a direct or indirect Stockholder of the Company, (ii) the
interests of the Company or (iii) any duty it may have to any other direct or indirect
Stockholder of the Company, except as may be required under the applicable loan documents
or by commercial law applicable to creditors generally.

Section 4.4 Passive Investment

The parties hereto acknowledge and agree that the Backstop Parties are making a passive
investment in the Company and shall not be and are not entitled to be actively involved in the
management or operation of the Company.

ARTICLE V

MISCELLANEOUS

Section 5.1 Entire Agreement; No Other Representations

This Agreement (including the Exhibits and Annexes hereto) constitutes the entire agreement,
and supersedes all other prior agreements, understandings, representations and warranties both
written and oral, among the parties hereto, with respect to the subject matter hereof.

Section 5.2 Modification or Amendment of Stockholders Agreement

(a) Other than as a result of execution and delivery of a Joinder
Agreement, this Agreement may not be modified, altered, amended or supplemented except by
an agreement in writing signed by the Company, and Consent Right Holders holding Class A
Common Stock representing at least 66-2/3% of the voting power of all of theClass A
Common Stock then held by all Consent Right Holders, calculated on a Fully-Diluted basis.

(b) The Fundamental Documents and the other organizational
documents of the Company and its Subsidiaries shall not adversely affect in any respect the
rights granted to the Stockholders pursuant to this Agreement.  In the event of any conflict or
inconsistency between the Fundamental Documents and other organizational documents of the
Company and its Subsidiaries and this Agreement, each Stockholder agrees to take all
necessary action in order to cause the Fundamental Documents and other organizational
documents of the Company and its Subsidiaries to be amended in order to give full effect to
the provisions of this Agreement.
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Section 5.3 Waiver

No action taken pursuant to this Agreement, including any investigation by or on behalf of any
party, shall be deemed to constitute a waiver by the party taking such action of compliance
with any representations, warranties, covenants or agreements contained herein.  The waiver
by any party hereto of a breach of any provision of this Agreement shall not operate or be
construed as a waiver of any preceding or succeeding breach and no failure by any party to
exercise any right or privilege hereunder shall be deemed a waiver of such party’s rights or
privileges hereunder or shall be deemed a waiver of such party’s rights to exercise the same at
any subsequent time or times hereunder.

Section 5.4 Counterparts

This Agreement may be executed in several counterparts (including by facsimile, .pdf or other
electronic transmission), each of which shall be deemed an original and all of which shall
together constitute one and the same instrument.

Section 5.5 Governing Law and Venue; Waiver of Jury Trial.

(a) THIS AGREEMENT AND ALL DISPUTES BETWEEN THE
PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THE FACTS AND
CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY, WHETHER IN
CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AND INTERPRETED
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
DELAWARE WITHOUT GIVING EFFECT TO CONFLICTS OF LAWS PRINCIPLES
THAT WOULD RESULT IN THE APPLICATION OF THE LAW OF ANY OTHER
STATE.

(b) Any action, suit or proceeding seeking to enforce any provision of,
or based on any matter arising out of or in connection with, this Agreement or the transactions
contemplated hereby shall only be brought in any federal court located in the State of
Delaware or any Delaware state court, and each party consents to the exclusive jurisdiction
and venue of such courts (and of the appropriate appellate courts therefrom) in any such
action, suit or proceeding and irrevocably waives, to the fullest extent permitted by law, any
objection that it may now or hereafter have to the laying of the venue of any such, action, suit
or proceeding in any such court or that any such action, suit or proceeding brought in any
such court has been brought in an inconvenient forum; provided, however, that any action, suit
or proceeding, seeking to enforce a final judgment rendered in such court may be brought in
any court of competent jurisdiction. Process in any such action, suit or proceeding may be
served on any party anywhere in the world, whether within or without the jurisdiction of any
such court. Without limiting the foregoing, service of process on such party as provided in
Section 5.6 shall be deemed effective service of process on such party.

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO THIS AGREEMENT
IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE
EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND
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UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL
BY JURY IN RESPECT OF ANY LITIGATION OR DISPUTE DIRECTLY OR
INDIRECTLY BASED UPON OR ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR ANY OTHER AGREEMENTS RELATING HERETO OR ANY
DEALINGS AMONG THEM RELATING TO THE TRANSACTIONS CONTEMPLATED
HEREBY.  THE SCOPE OF THIS WAIVER IS INTENDED TO ENCOMPASS ANY AND
ALL ACTIONS, SUITS AND PROCEEDINGS THAT RELATE TO THE SUBJECT
MATTER OF THE TRANSACTIONS CONTEMPLATED HEREBY, INCLUDING
CONTRACT CLAIMS, TORT CLAIMS, BREACH OF DUTY CLAIMS, AND ALL OTHER
COMMON LAW AND STATUTORY CLAIMS.  EACH PARTY REPRESENTS AND
ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY
OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF ACTION, SUIT OR PROCEEDING,
SEEK TO ENFORCE THE FOREGOING WAIVER, (ii) SUCH PARTY UNDERSTANDS
AND WITH THE ADVICE OF COUNSEL HAS CONSIDERED THE IMPLICATIONS OF
THIS WAIVER, (iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY AND (iv)
SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY,
AMONG OTHER THINGS, THE MUTUAL WAIVERS AND REPRESENTATIONS IN
THIS SECTION 5.5(C).  IN THE EVENT OF LITIGATION THIS AGREEMENT MAY BE
FILED AS A WRITTEN CONSENT TO A TRIAL BY THE COURT.

Section 5.6 Notices and Waivers

(a) Any notice or other communication in connection with this
Agreement (each, a “Notice”) shall be:

(i) in writing in English; and

(ii) delivered by hand, fax, registered post or by courier
using an internationally recognized courier company.

(b) Notices to the Company shall be sent to the following address, or
such other person or address as the Company may notify to the Stockholders from time to
time:

Patriot Coal Corporation
12312 Olive Boulevard, Suite 400
St. Louis, Missouri 63141
Attention: [Chief Financial Officer]General Counsel
Facsimile No.:[●] (314) 275-3656

with a copy to:

Davis Polk & Wardwell LLP
450 Lexington Avenue
New York, NY 10017
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Attention: Brian Resnick
Facsimile No.: (212) 701-5213

and with a copy to:

Kirkland & Ellis LLP
601 Lexington Avenue
New York, NY 10022
Attention: Stephen E. Hessler
Facsimile No.: (212) 446-4900

(c) Notices to the Stockholders shall be sent to such Stockholders at
the addresses set forth in the register of Stockholders maintained by the Company, or on any
Joinder Agreement or such other address or facsimile number as such party may hereafter
specify in accordance with this Section 5.6 by notice to the party sending the communication.
The Company will provide a Stockholder with the addresses for the other Stockholders upon a
written request for such information for the purpose of sending out a Notice in accordance
with this Agreement.

(d) A Notice shall be effective upon receipt and shall be deemed to
have been received:

(i) at the time of delivery, if delivered by hand,
registered post or courier; and

(ii) at the expiration of two hours after completion of
the transmission, if sent by facsimile,

provided that if a Notice would become effective under the above
provisions after 5:30 p.m. on any Business Day, then it shall be deemed
instead to become effective at 9:30 a.m. on the next Business Day.
References in this Agreement to time are to local time at the location of
the addressee as set out in the Notice.

(e) Subject to the foregoing provisions of this Section 5.6, in proving
service of a Notice, it shall be sufficient to prove that the envelope containing such Notice
was properly addressed and delivered by hand, registered post or courier to the relevant
address pursuant to the above provisions or that the facsimile transmission report (call back
verification) states that the communication was properly sent.

Section 5.7 Certain Adjustments

Subject to Section 5.11 hereof, the provisions of this Agreement shall apply to the full extent
set forth herein with respect to any and all shares of Class A Common Stock of the Company
or any successor or assign of the Company (whether by merger, consolidation, sale of assets or
otherwise) which may be issued in respect of, in exchange for, or in substitution for the shares
of Class A Common Stock or other preemptive securities, by combination, recapitalization,
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reclassification, merger, consolidation or otherwise and the terms “Class A Common Stock”
and “Equity Securities” shall include all such other securities.  In the event of any change in
the capitalization of the Company, as a result of any split, dividend or combination or
otherwise, in each case subject to the terms and conditions of this Agreement, the provisions
of this Agreement shall be appropriately adjusted.

Section 5.8 Specific Performance

The parties hereto agree that irreparable damage would occur in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or
were otherwise breached.  It is accordingly agreed that the parties hereto shall be entitled to an
injunction or injunctions to prevent breaches of the provisions of this Agreement and to
enforce specifically the terms and provisions hereof in any state or federal court of Delaware
(this being in addition to any other remedy to which they are entitled at law or in equity), and
each party hereto agrees to waive in any action for such enforcement the defense that a
remedy at law would be adequate.

Section 5.9 Severability

The provisions of this Agreement shall be deemed severable and the invalidity or
unenforceability of any provision shall not affect the validity or enforceability or the other
provisions hereof.  If any provision of this Agreement, or the application thereof to any Person
or any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall be
substituted therefor in order to carry out, so far as may be valid and enforceable, the intent
and purpose of such invalid or unenforceable provision and (b) the remainder of this
Agreement and the application of such provision to other Persons or circumstances shall not
be affected by such invalidity or unenforceability, nor shall such invalidity or unenforceability
affect the validity or enforceability of such provision, or the application thereof, in any other
jurisdiction.

Section 5.10 Assignment

This Agreement shall be binding upon and inure to the benefit of the parties hereto, their
respective heirs, successors and permitted assigns.  Neither this Agreement nor any right,
remedy, obligation or liability arising hereunder or by reason hereof shall be assignable by
either the Company or any Stockholder except as otherwise expressly stated hereunder or with
the prior written consent of each other party hereto; provided, however, that any Stockholder
may assign its rights and obligations under this Agreement to an Affiliate of such Stockholder
who executes a Joinder Agreement without the consent of any other party to this Agreement.
A Person who executes a Joinder Agreement as a Stockholder in accordance with the
provisions hereof shall have all of the rights and obligations of a Stockholder hereunder.

Section 5.11 Termination

The provisions of this Agreement, other than Section 4.1 and Article V, shall terminate upon a
writing executed by Consent Right Holders holding Class A Common Stock representing at
least 66-2/3% of the voting power of all of theClass A Common Stock then held by all
Consent Right Holders, calculated on a Fully-Diluted basis.  An individual Stockholder’s
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rights under this Agreement will terminate upon the Stockholder holding less than 1% of the
Fully-Diluted Class A Common Stock then outstanding.  This Agreement will terminate
automatically upon consummation of the IPO or a Sale of the Company.

Section 5.12 Further Assurances

Each of the parties hereto covenants and agrees upon the request of any other to do, execute,
acknowledge and deliver or cause to be done, executed, acknowledged and delivered all such
further acts, deeds, documents, assignments, transfers, conveyances, powers of attorney and
assurances as may be reasonably necessary or desirable to give full effect to the provisions of
this Agreement and the transactions contemplated hereby.

Section 5.13 Fees and Expenses

The Company will pay its internal expenses (including all salaries and expenses of its officers
and employees performing legal or accounting duties), the expenses of any annual audit or
quarterly review, all tax preparation fees and expenses, and the expenses of any liability
insurance, including directors’ and officers’ liability insurance.  None of the Stockholders or
their respective Affiliates shall be entitled to be paid management, transaction or monitoring
fees by the Company or its Subsidiaries.

Section 5.14 No Third-Party Beneficiaries

Nothing in this Agreement, express or implied, is intended or shall be construed to give any
person other than the parties to this Agreement or their respective successors and assigns any
legal or equitable right, remedy or claim under or in respect of any agreement or provision
contained herein.

 [Signature pages follow.]
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IN WITNESS WHEREOF, the parties hereto have caused this Stockholders Agreement to be
executed as of the Effective Date.

PATRIOT COAL CORPORATION

By:
Name:
Title:

[Signature page to Stockholders Agreement]
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STOCKHOLDERS:

[                              ]

By:
Name:
Title:

[Signature page to Stockholders Agreement]
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EXHIBIT A
JOINDER AGREEMENT

Whereas, the undersigned, together with its Affiliates, holds at least 5% of the total number
of outstanding shares of Class A Common Stock (as such term is defined in the Stockholders
Agreement) of Patriot Coal Corporation (the “Company”), calculated on a Fully-Diluted basis;
and

Whereas, the undersigned has agreed to join in a certain Stockholders Agreement (the
“Stockholders Agreement”) dated as of [•]December 18, 2013, among the Company and the
Stockholders (as such term is defined in the Stockholders Agreement).

Now, Therefore, the undersigned agrees as follows:

1. The undersigned hereby joins in the Stockholders Agreement as a “Stockholder” and
agrees to be bound by the terms and provisions of, and shall be entitled to the benefits under,
the Stockholders Agreement as provided by the Stockholders Agreement.

2. The undersigned hereby authorizes this signature page to be attached to a counterpart
of such Stockholders Agreement.

[Signature page follows.]
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IN WITNESS WHEREOF, the undersigned has executed this Agreement this [●] day of [●],
20[●].

Name:
Title:
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PATRIOT COAL CORPORATION 

REGISTRATION RIGHTS AGREEMENT 

THIS REGISTRATION RIGHTS AGREEMENT (this “Agreement”) is made as of 
December 18, 2013, among Patriot Coal Corporation, a Delaware corporation (the “Company”), 
and each of the undersigned entities and/or their investment advisors, managers, managed funds 
or accounts, intermediaries or nominees executing a counterpart signature page hereof and each 
other Person that acquires New Class A Common Stock or Warrants after the date hereof and 
becomes a party to this Agreement by the execution and delivery of a Joinder as provided for 
herein (collectively, the “Investors”). Except as otherwise specified herein, all capitalized terms 
used in this Agreement are defined in Section 1. 

The Company and certain of the Investors are parties to the Backstop Rights Purchase 
Agreement dated as of November 4, 2013 (the “Backstop Agreement”), pursuant to which, 
among other things, certain backstop investors purchased warrants exercisable for New Class A 
Common Stock (the “Warrants”) from the Company in connection with the completion of a 
rights offering (“Rights Offering”) contemplated by each of the Backstop Agreement and the 
Plan.  The execution and delivery of this Agreement is a condition to the consummation of the 
transactions under the Backstop Agreement. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties to this Agreement hereby agree as follows: 

Section 1. Definitions.  Unless otherwise set forth below or elsewhere in this 
Agreement, other capitalized terms contained herein have the meanings set forth in the Backstop 
Agreement. 

“Affiliate” of any Person means any other Person controlled by, controlling or under 
common control with such Person; provided that the Company and its Subsidiaries shall not be 
deemed to be Affiliates of any holder of Registrable Securities.  As used in this definition, 
“control” (including, with its correlative meanings, “controlling,” “controlled by” and “under 
common control with”) shall mean possession, directly or indirectly, of power to direct or cause 
the direction of management or policies (whether through ownership of securities, by contract or 
otherwise).  With respect to any Person who is an individual, “Affiliates” shall also include, 
without limitation, any member of such individual’s Family Group. 

“Agreement” has the meaning set forth in the recitals. 

“Backstop Agreement” has the meaning set forth in the recitals. 

“Backstop Investors” means (i) the entities and/or their investment advisors, managers, 
managed funds or accounts, intermediaries or nominees set forth in the signature pages to the 
Backstop Agreement and (ii) any person executing a joinder to the Backstop Agreement in 
substantially the forms attached thereto. 
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“Capital Stock” means (i) with respect to any Person that is a corporation, any and all 
shares, interests or equivalents in capital stock of such corporation (whether voting or nonvoting 
and whether common or preferred) and (ii) with respect to any Person that is not a corporation, 
individual or governmental entity, any and all partnership, membership, limited liability 
company or other equity interests of such Person that confer on the holder thereof the right to 
receive a share of the profits and losses of, or the distribution of assets of, the issuing Person, 
including in each case any and all warrants, rights (including conversion and exchange rights) 
and options to purchase any of the foregoing. 

“Closing” has the meaning set forth in the Backstop Agreement. 

“Company” has the meaning set forth in the preamble. 

“Demand Registrations” has the meaning set forth in Section 2(a). 

“Effective Date” has the meaning set forth in the Plan.  

“Equity Securities” has the meaning set forth in Section 4(a). 

“Exchange Act” means the Securities Exchange Act of 1934, as amended from time to 
time, or any successor federal law then in force, together with all rules and regulations 
promulgated thereunder. 

“Family Group” means, with respect to a Person who is an individual, (i) such 
individual’s spouse and descendants (whether natural or adopted) (collectively, for purposes of 
this definition, “relatives”), (ii) such individual’s executor or personal representative, (iii) any 
trust, the trustee of which is such individual or such individual’s executor or personal 
representative and which at all times is and remains solely for the benefit of such individual 
and/or such individual’s relatives, (iv) any corporation, limited partnership, limited liability 
company or other tax flow-through entity the governing instruments of which provide that such 
individual or such individual’s executor or personal representative shall have the exclusive, 
nontransferable power to direct the management and policies of such entity and of which the sole 
owners of stock, partnership interests, membership interests or any other equity interests are 
limited to such individual, such individual’s relatives and/or the trusts described in clause (iii) 
above, and (v) any retirement plan for such individual or such individual’s relatives. 

“FINRA” means the Financial Industry Regulatory Authority. 

“Free Writing Prospectus” means a free-writing prospectus, as defined in Rule 405. 

“Holdback Period” has the meaning set forth in Section 4(a). 

“Indemnified Parties” has the meaning set forth in Section 7(a). 

“Independent Third Party” means any Person who, immediately prior to the contemplated 
transaction, (i) does not own in excess of 5% of the voting Capital Stock of the Company on a 
fully-diluted basis (a “5% Owner”), and (ii) is not an Affiliate of or acting in concert with a 5% 
Owner and (iii) is not part of the Family Group of a 5% Owner. 
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“Investors” has the meaning set forth in the recitals. 

“Joinder” has the meaning set forth in Section 9. 

“Long-Form Registrations” has the meaning set forth in Section 2(a). 

“New Class A Common Stock” means the Company’s Class A common stock, par value 
$0.00001 per share. 

“Person” means an individual, a partnership, a corporation, a limited liability company, 
an association, a joint stock company, a trust, a joint venture, an unincorporated organization and 
a governmental entity or any department, agency or political subdivision thereof. 

“Piggyback Registrations” has the meaning set forth in Section 3(a). 

“Plan” means the Fourth Amended Joint Plan of Reorganization under Chapter 11 of the 
Bankruptcy Code (as amended, supplemented or otherwise modified from time to time, the 
“Plan”) of the Company and its subsidiaries, as confirmed by the United States Bankruptcy 
Court for the Eastern District of Missouri Eastern Division having jurisdiction over the Plan on 
December [17], 2013. 

“Public Offering” means any sale or distribution by the Company and/or holders of 
Registrable Securities to the public of Equity Securities pursuant to an offering registered under 
the Securities Act. 

“Registrable Securities” means (i) any New Class A Common Stock, including New 
Class A Common Stock issuable upon exercise of Warrants and Warrants issued pursuant to the 
Backstop Agreement or the Rights Offering or distributed (directly or indirectly) to the Investors 
or any of their respective Affiliates, (ii) any common Capital Stock of the Company or any 
Subsidiary of the Company issued or issuable with respect to the securities referred to in clause 
(i) above by way of dividend, distribution, split or combination of securities, or any 
recapitalization, merger, consolidation or other reorganization, and (iii) any other New Class A 
Common Stock or Warrants held by Persons holding securities described in clauses (i) or (ii) 
above.  As to any particular Registrable Securities, such securities shall cease to be Registrable 
Securities when such securities (a) may be transferred freely (without complying with volume, 
manner of sale or current public information requirements) by the holder thereof pursuant to 
Rule 144 or (b) have been sold or distributed pursuant to a Public Offering.  For purposes of this 
Agreement, a Person shall be deemed to be a holder of Registrable Securities, and the 
Registrable Securities shall be deemed to be in existence, whenever such Person has the right to 
acquire, directly or indirectly, such Registrable Securities (upon conversion or exercise in 
connection with a transfer of securities or otherwise, but disregarding any restrictions or 
limitations upon the exercise of such right), whether or not such acquisition has actually been 
effected, and such Person shall be entitled to exercise the rights of a holder of Registrable 
Securities hereunder; provided a holder of Registrable Securities may only request that 
Registrable Securities in the form of Capital Stock of the Company registered or to be registered 
as a class under Section 12 of the Exchange Act be registered pursuant to this Agreement. 

“Registration Expenses” has the meaning set forth in Section 6(a). 
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“Rule 144”, “Rule 158”, “Rule 405” or “Rule 415” mean, in each case, such rule 
promulgated under the Securities Act (or any successor provision) by the Securities and 
Exchange Commission, as the same shall be amended from time to time, or any successor rule 
then in force. 

“Sale Transaction” has the meaning set forth in Section 4(a). 

“Securities Act” means the Securities Act of 1933, as amended from time to time, or any 
successor federal law then in force, together with all rules and regulations promulgated 
thereunder. 

“Shelf Registration” has the meaning set forth in Section 2(c). 

“Short-Form Registrations” has the meaning set forth in Section 2(a). 

“Subsidiary” means, with respect to the Company, any corporation, limited liability 
company, partnership, association or other business entity of which (i) if a corporation, a 
majority of the total voting power of shares of stock entitled (without regard to the occurrence of 
any contingency) to vote in the election of directors, managers or trustees thereof is at the time 
owned or controlled, directly or indirectly, by the Company or one or more of the other 
Subsidiaries of the Company or a combination thereof, or (ii) if a limited liability company, 
partnership, association or other business entity, a majority of the limited liability company, 
partnership or other similar ownership interest thereof is at the time owned or controlled, directly 
or indirectly, by the Company or one or more Subsidiaries of the Company or a combination 
thereof.  For purposes hereof, a Person or Persons shall be deemed to have a majority ownership 
interest in a limited liability company, partnership, association or other business entity if such 
Person or Persons shall be allocated a majority of limited liability company, partnership, 
association or other business entity gains or losses or shall be or control the managing director or 
general partner of such limited liability company, partnership, association or other business 
entity. 

“Suspension Period” has the meaning set forth in Section 5(a)(vi). 

“Violation” has the meaning set forth in Section 7(a). 

“Warrants” has the meaning set forth in the recitals. 

Section 2. Demand Registrations. 

(a) Requests for Registration.  Subject to the terms and conditions of this Agreement, 
at any time after the first anniversary of the Effective Date or such earlier time as the Company 
has completed a Public Offering of any of its Securities, any of the Backstop Investors (or their 
Affiliates) who together hold at least 10% of the New Class A Common Stock on a fully-diluted 
basis may (i) request registration under the Securities Act of all or any portion of their 
Registrable Securities on Form S-1 or any similar long-form registration (“Long-Form 
Registrations”) or (ii) may request registration under the Securities Act of all or any portion of 
their Registrable Securities on Form S-3 (including pursuant to Rule 415) or any similar short-
form registration (“Short-Form Registrations”) if available. All registrations requested pursuant 
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to this Section 2(a) are referred to herein as “Demand Registrations”.  Each request for a 
Demand Registration shall specify the approximate number of Registrable Securities requested 
to be registered and the intended method of distribution.  Within ten days after receipt of any 
such request, or at any time after the Company becomes subject to the reporting requirements of 
the Exchange Act, within ten days after the filing of the registration statement relating to the 
Demand Registration, the Company shall give written notice of the Demand Registration to all 
other holders of Registrable Securities and, subject to the terms of Section 2(e), shall include in 
such Demand Registration (and in all related registrations and qualifications under state blue sky 
laws and in any related underwriting) all Registrable Securities with respect to which the 
Company has received written requests for inclusion therein within 15 days after the receipt of 
the Company’s notice. 

(b) Long-Form Registrations.  Any one or more of the Backstop Investors (or their 
Affiliates) who together hold at least 10% of the New Class A Common Stock on a fully-diluted 
basis shall be entitled to request a Long-Form Registration, up to a maximum of three Long-
Form Registrations.  A registration shall not count as one of the permitted Long-Form 
Registrations until it has become effective. 

(c) Short-Form Registrations.  In addition to the Long-Form Registrations provided 
pursuant to Section 2(b), any one or more of the Backstop Investors (or their Affiliates) who 
together hold at least 10% of the New Class A Common Stock on a fully-diluted basis shall be 
entitled to request an unlimited number of Short-Form Registrations.  Demand Registrations 
shall be Short-Form Registrations whenever the Company is permitted to use any applicable 
short form and if the managing underwriters (if any) agree to the use of a Short-Form 
Registration.  After the Company has become subject to the reporting requirements of the 
Exchange Act, the Company shall use its reasonable best efforts to make Short-Form 
Registrations available for the sale of Registrable Securities.   

(d) Shelf Registration.  If any of the Backstop Investors (or their Affiliates) request 
that a Short-Form Registration be filed pursuant to Rule 415 (a “Shelf Registration”) and the 
Company is qualified to do so, the Company shall use its reasonable best efforts to cause the 
Shelf Registration to be declared effective under the Securities Act as soon as practicable after 
filing, and once effective, the Company shall use its reasonable best efforts to cause the Shelf 
Registration to remain effective for a period ending on the earlier of (i) the date on which all 
Registrable Securities included in such registration have been sold or distributed pursuant to the 
Shelf Registration, (ii) the date as of which all of the Registrable Securities included in such 
registration cease to be Registrable Securities or (iii) the date two years from the date of initial 
effectiveness of such registration statement.   

(e) Priority on Demand Registrations.  The Company shall not include in any 
Demand Registration any securities which are not Registrable Securities without the prior written 
consent of the holders of at least 50% of the Registrable Securities initially requesting such 
registration.  If a Demand Registration is an underwritten offering and the managing 
underwriters advise the Company in writing that in their opinion the number of Registrable 
Securities and, if permitted hereunder, other securities requested to be included in such offering 
exceeds the number of Registrable Securities and other securities, if any, which can be sold 
therein without adversely affecting the marketability, proposed offering price, timing or method 
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of distribution of the offering, the Company shall include in such registration prior to the 
inclusion of any securities which are not Registrable Securities the number of Registrable 
Securities requested to be included which, in the opinion of such underwriters, can be sold, 
without any such adverse effect, pro rata among the respective holders thereof on the basis of the 
amount of Registrable Securities owned by each such holder. 

(f) Selection of Underwriters.  The holders of at least 50% of the Registrable 
Securities initially requesting registration hereunder shall have the right to select the investment 
banker(s) and manager(s) to administer the offering, subject to the Company’s approval which 
shall not be unreasonably withheld, conditioned or delayed. 

(g) Other Registration Rights.  The Company represents and warrants that it is not a 
party to, or otherwise subject to, any other agreement granting registration rights to any other 
Person with respect to any securities of the Company.  Except as provided in this Agreement, the 
Company shall not grant to any Persons the right to request the Company or any Subsidiary to 
register any Capital Stock of the Company or any Subsidiary, or any securities convertible or 
exchangeable into or exercisable for such securities, without the prior written consent of the 
holders of at least 50% of the Registrable Securities. 

Section 3. Piggyback Registrations. 

(a) Right to Piggyback.  Whenever the Company proposes to register any of its 
securities under the Securities Act (other than (i) pursuant to a Demand Registration, or (ii) in 
connection with registrations on Form S-4 or S-8 promulgated by the Securities and Exchange 
Commission or any successor or similar forms) and the registration form to be used may be used 
for the registration of Registrable Securities (a “Piggyback Registration”), the Company shall 
give prompt written notice (in any event within three business days after its receipt of notice of 
any exercise of demand registration rights other than under this Agreement or, at any time after 
the Company becomes subject to the reporting requirements of the Exchange Act, within three 
business days after the filing of the registration statement relating to the Piggyback Registration) 
to all holders of Registrable Securities of its intention to effect such Piggyback Registration and, 
subject to the terms of Section 3(c) and Section 3(d), shall include in such Piggyback 
Registration (and in all related registrations or qualifications under blue sky laws and in any 
related underwriting) all Registrable Securities with respect to which the Company has received 
written requests for inclusion therein within 20 days after delivery of the Company’s notice. 

(b) Piggyback Expenses.  The Registration Expenses of the holders of Registrable 
Securities shall be paid by the Company in all Piggyback Registrations, whether or not any such 
registration became effective. 

(c) Priority on Primary Registrations.  If a Piggyback Registration is an underwritten 
primary registration on behalf of the Company, and the managing underwriters advise the 
Company in writing that in their opinion the number of securities requested to be included in 
such registration exceeds the number which can be sold in such offering without adversely 
affecting the marketability, proposed offering price, timing or method of distribution of the 
offering, the Company shall include in such registration (i) first, the securities the Company 
proposes to sell, (ii) second, the Registrable Securities requested to be included in such 
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registration which, in the opinion of the underwriters, can be sold without any such adverse 
effect, pro rata among the holders of such Registrable Securities on the basis of the number of 
shares owned by each such holder, and (iii) third, other securities requested to be included in 
such registration which, in the opinion of the underwriters, can be sold without any such adverse 
effect. 

(d) Priority on Secondary Registrations.  If a Piggyback Registration is an 
underwritten secondary registration on behalf of holders of the Company’s securities, and the 
managing underwriters advise the Company in writing that in their opinion the number of 
securities requested to be included in such registration exceeds the number which can be sold in 
such offering without adversely affecting the marketability, proposed offering price, timing or 
method of distribution of the offering, the Company shall include in such registration (i) first, the 
securities requested to be included therein by the holders requesting such registration and the 
Registrable Securities requested to be included in such registration which, in the opinion of the 
underwriters, can be sold without any such adverse effect, pro rata among the holders of such 
securities on the basis of the number of securities so requested to be included therein, and (ii) 
second, other securities requested to be included in such registration which, in the opinion of the 
underwriters, can be sold without any such adverse effect. 

Section 4. Holdback Agreements. 

(a) Holders of Registrable Securities.  If required by the holders of a majority of the 
Registrable Securities participating in an underwritten Public Offering, each holder of 
Registrable Securities shall enter into lock-up agreements with the managing underwriter(s) of an 
underwritten Public Offering that are reasonably requested by such managing underwriter(s) and 
are also applicable to other holders of Registrable Securities regardless of whether such holders’ 
securities are included in the Public Offering.  In the absence of any such lock-up agreement, 
each holder of Registrable Securities agrees, that in connection with the Company’s initial Public 
Offering, such holder shall not (A) offer, sell, contract to sell, pledge or otherwise dispose of 
(including sales pursuant to Rule 144), directly or indirectly, any Capital Stock of the Company 
(including Capital Stock of the Company that may be deemed to be owned beneficially by such 
holder in accordance with the rules and regulations of the Securities and Exchange Commission) 
(collectively, “Equity Securities”), (B) enter into a transaction which would have the same effect 
as described in clause (A) above, (C) enter into any swap, hedge or other arrangement that 
transfers, in whole or in part, any of the economic consequences or ownership of any Equity 
Securities, whether such transaction is to be settled by delivery of such Equity Securities, in cash 
or otherwise (each of (A), (B) and (C) above, a “Sale Transaction”), or (D) publicly disclose the 
intention to enter into any Sale Transaction, from the date on which the Company gives notice to 
the holders of Registrable Securities that a preliminary prospectus has been circulated for such 
initial Public Offering to the date that is 180 days following the date of the final prospectus for 
such initial Public Offering (the “Holdback Period”), unless the underwriters managing the 
Public Offering otherwise agree in writing; 

The Company may impose stop-transfer instructions with respect to the shares of New Class A 
Common Stock (or other securities) subject to the restrictions set forth in this Section 4(a) until 
the end of such period. 
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(b) The Company.  The Company (i) shall not file any registration statement for a 
Public Offering or cause any such registration statement to become effective (for purposes of this 
Section 4(b), the words “Equity Securities” shall be replaced with the words “Capital Stock of 
the Company” in the definition of “Public Offering”) during any Holdback Period, and (ii) shall 
use its commercially reasonable efforts to cause (A) each holder of at least 5% (on a fully-diluted 
basis) of its New Class A Common Stock, or any securities convertible into or exchangeable or 
exercisable for New Class A Common Stock, purchased from the Company at any time after the 
date of this Agreement (other than in a Public Offering) and (B) each of its directors and 
executive officers to agree not to effect any Sale Transaction during any Holdback Period, except 
as part of such underwritten registration, if otherwise permitted, unless the underwriters 
managing the Public Offering otherwise agree in writing.     

Section 5. Registration Procedures. 

(a) Whenever the holders of Registrable Securities have requested that any 
Registrable Securities be registered pursuant to this Agreement, the Company shall use its 
reasonable best efforts to effect the registration and the sale of such Registrable Securities in 
accordance with the intended method of disposition thereof, and pursuant thereto the Company 
shall as expeditiously as possible: 

(i) in accordance with the Securities Act and all applicable rules and 
regulations promulgated thereunder, prepare and file with the Securities and Exchange 
Commission a registration statement, and all amendments and supplements thereto and 
related prospectuses, with respect to such Registrable Securities and use its reasonable 
best efforts to cause such registration statement to become effective (provided that before 
filing a registration statement or prospectus or any amendments or supplements thereto, 
the Company shall furnish to the counsel selected by the holders of a majority of the 
Registrable Securities covered by such registration statement copies of all such 
documents proposed to be filed and consider in good faith any comments to such 
documents by such counsel); 

(ii) notify each holder of Registrable Securities of (A) the issuance by the 
Securities and Exchange Commission of any stop order suspending the effectiveness of 
any registration statement or the initiation of any proceedings for that purpose, (B) the 
receipt by the Company or its counsel of any notification with respect to the suspension 
of the qualification of the Registrable Securities for sale in any jurisdiction or the 
initiation or threatening of any proceeding for such purpose, and (C) the effectiveness of 
each registration statement filed hereunder; 

(iii) prepare and file with the Securities and Exchange Commission such 
amendments and supplements to such registration statement and the prospectus used in 
connection therewith as may be necessary to keep such registration statement effective 
until the earlier of (A) the date when all of the securities covered by such registration 
statement have been disposed of in accordance with the intended methods of distribution 
by the sellers thereof set forth in such registration statement (but not in any event before 
the expiration of any longer period required under the Securities Act or, if such 
registration statement relates to an underwritten Public Offering, such longer period as in 
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the opinion of counsel for the underwriters a prospectus is required by law to be delivered 
in connection with sale of Registrable Securities by an underwriter or dealer) and (B) two 
years from the date on which such registration statement is first effective, and comply 
with the provisions of the Securities Act with respect to the disposition of all securities 
covered by such registration statement during such period in accordance with the 
intended methods of disposition by the sellers thereof set forth in such registration 
statement; 

(iv) furnish to each seller of Registrable Securities thereunder such number of 
copies of such registration statement, each amendment and supplement thereto, the 
prospectus included in such registration statement (including each preliminary 
prospectus), each Free Writing Prospectus and such other documents as such seller may 
reasonably request in order to facilitate the disposition of the Registrable Securities 
owned by such seller; 

(v) use its reasonable best efforts to register or qualify such Registrable 
Securities under such other securities or blue sky laws of such jurisdictions as any seller 
reasonably requests and do any and all other acts and things which may be reasonably 
necessary or advisable to enable such seller to consummate the disposition in such 
jurisdictions of the Registrable Securities owned by such seller (provided that the 
Company shall not be required to (A) qualify generally to do business in any jurisdiction 
where it would not otherwise be required to qualify but for this subparagraph or (B) 
consent to general service of process in any such jurisdiction); 

(vi) notify each seller of such Registrable Securities (A) promptly after it 
receives notice thereof, of the date and time when such registration statement and each 
post-effective amendment thereto has become effective or a prospectus or supplement to 
any prospectus relating to a registration statement has been filed and when any 
registration or qualification has become effective under a state securities or blue sky law 
or any exemption thereunder has been obtained, (B) promptly after receipt thereof, of any 
request by the Securities and Exchange Commission for the amendment or 
supplementing of such registration statement or prospectus or for additional information, 
and (C) at any time when a prospectus relating thereto is required to be delivered under 
the Securities Act, of the happening of any event as a result of which the prospectus 
included in such registration statement contains an untrue statement of a material fact or 
omits any fact necessary to make the statements therein not misleading, and, at the 
request of any such seller, the Company shall prepare a supplement or amendment to 
such prospectus so that, as thereafter delivered to the purchasers of such Registrable 
Securities, such prospectus shall not contain an untrue statement of a material fact or omit 
to state any fact necessary to make the statements therein not misleading; provided, that 
upon written notice to the holders of Registrable Securities, the Company shall be entitled 
to delay the filing or effectiveness of any Registration Statement or to suspend, for a 
period of time (each, a “Suspension Period”), the use of any Registration Statement or 
Prospectus and shall not be required to amend or supplement the Registration Statement, 
any related Prospectus or any document incorporated therein by reference if the Company 
determines in its reasonable good faith judgment, after consultation with counsel, that (1) 
the Registration Statement or any Prospectus may contain an untrue statement of a 
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material fact or omits any fact necessary to make the statements in the Registration 
Statement or Prospectus not misleading or that (2) proceeding with the registration would 
materially interfere with a significant acquisition, corporate organization or other similar 
transaction involving the Company, require premature disclosure of material information 
that the Company has a bona fide business purpose for preserving as confidential or 
render the Company unable to comply with requirements under the Securities Act or 
Exchange Act; provided that (A) the duration of all Suspension Periods may not exceed 
ninety days in the aggregate in any twelve-month period, (B) the duration of any one 
period may not exceed thirty days, (C) at least thirty days must elapse between 
Suspension Periods, and (D) if the Suspension Period has not been invoked pursuant to 
clause (2) above, the Company shall use its reasonable best efforts to amend the 
Registration Statement and/or Prospectus to correct such untrue statement or omission as 
promptly as reasonably practicable.; 

(vii) use reasonable best efforts to cause all such Registrable Securities to be 
listed on each securities exchange on which similar securities issued by the Company are 
then listed and, if not so listed, to be listed on a securities exchange; 

(viii) use reasonable best efforts to provide a transfer agent and registrar for all 
such Registrable Securities not later than the effective date of such registration statement; 

(ix) enter into and perform such customary agreements (including 
underwriting agreements in customary form) and take all such other actions as the 
holders of a majority of the Registrable Securities being sold or the underwriters, if any, 
reasonably request in order to expedite or facilitate the disposition of such Registrable 
Securities (including, without limitation, effecting a stock split, combination of shares, 
recapitalization or reorganization); 

(x) make available for inspection upon reasonable notice and during regular 
business hours by any seller of Registrable Securities, any underwriter participating in 
any disposition pursuant to such registration statement and any attorney, accountant or 
other agent retained by any such seller or underwriter, all financial and other records, 
pertinent corporate and business documents and properties of the Company as shall be 
reasonably necessary to enable them to exercise their due diligence responsibility, and 
cause the Company’s officers, directors, employees, agents, representatives and 
independent accountants to supply all information reasonably requested by any such 
seller, underwriter, attorney, accountant or agent in connection with such registration 
statement; 

(xi) take all reasonable actions to ensure that any Free-Writing Prospectus 
utilized in  connection with any Demand Registration or Piggyback Registration 
hereunder complies in all material respects with the Securities Act, is filed in accordance 
with the Securities Act to the extent required thereby, is retained in accordance with the 
Securities Act to the extent required thereby and, when taken together with the related 
prospectus, shall not contain any untrue statement of a material fact or omit to state a 
material fact necessary to make the statements therein, in light of the circumstances under 
which they were made, not misleading; 
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(xii) otherwise use its reasonable best efforts to comply with all applicable 
rules and regulations of the Securities and Exchange Commission, and make available to 
its security holders, as soon as reasonably practicable, an earnings statement covering the 
period of at least twelve months beginning with the first day of the Company’s first full 
calendar quarter after the effective date of the registration statement, which earnings 
statement shall satisfy the provisions of Section 11(a) of the Securities Act and Rule 158. 

(xiii) permit any holder of Registrable Securities which holder, in its sole and 
exclusive judgment, could reasonably be expected to be deemed an underwriter or a 
controlling person of the Company, to participate in the preparation of such registration 
or comparable statement and to allow such holder to provide language for insertion 
therein, in form and substance satisfactory to the Company, which in the reasonable 
judgment of such holder and its counsel should be included; 

(xiv) in the event of the issuance of any stop order suspending the effectiveness 
of a registration statement, or the issuance of any order suspending or preventing the use 
of any related prospectus or suspending the qualification of any New Class A Common 
Stock  or Warrants included in such registration statement for sale in any jurisdiction use 
reasonable best efforts promptly to obtain the withdrawal of such order; 

(xv) use its reasonable best efforts to cause such Registrable Securities covered 
by such registration statement to be registered with or approved by such other 
governmental agencies or authorities as may be necessary to enable the sellers thereof to 
consummate the disposition of such Registrable Securities; 

(xvi) cooperate with the holders of Registrable Securities covered by the 
registration statement and the managing underwriter or agent, if any, to facilitate the 
timely preparation and delivery of certificates (not bearing any restrictive legends) 
representing securities to be sold under the registration statement and enable such 
securities to be in such denominations and registered in such names as the managing 
underwriter, or agent, if any, or such holders may request; 

(xvii) cooperate with each holder of Registrable Securities covered by the 
registration statement and each underwriter or agent participating in the disposition of 
such Registrable Securities and their respective counsel in connection with any filings 
required to be made with FINRA; 

(xviii) use its reasonable best efforts to make available the executive officers of 
the Company to participate with the holders of Registrable Securities and any 
underwriters in any “road shows” or other selling efforts that may be reasonably 
requested by the holders in connection with the methods of distribution for the 
Registrable Securities; 

(xix) obtain one or more cold comfort letters from the Company’s independent 
public accountants in customary form and covering such matters of the type customarily 
covered by cold comfort letters; and 
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(xx) use its reasonable best efforts to provide a legal opinion (and negative 
assurance letter) of the Company’s outside counsel, dated the effective date of such 
registration statement (and, if such registration includes an underwritten Public Offering, 
dated the date of the closing under the underwriting agreement), with respect to the 
registration statement, each amendment and supplement thereto, the prospectus included 
therein (including the preliminary prospectus) and covering such matters of the type 
customarily covered by legal opinions (and negative assurance letters) of such nature, 
which shall be addressed to the underwriters and any holders of Registrable Securities 
that are named as underwriters or deemed underwriters. 

(b) The Company shall not undertake any voluntary act that could be reasonably 
expected to cause a Violation or result in delay or suspension under Section 5(a)(vi).  

Section 6. Registration Expenses. 

(a) The Company’s Obligation.  All expenses incurred with respect to registrations 
pursuant to this Agreement (including, without limitation, all registration, qualification and filing 
fees, fees and expenses of compliance with securities or blue sky laws, printing expenses, 
messenger and delivery expenses, fees and disbursements of custodians, and fees and 
disbursements of counsel for the Company and all independent certified public accountants, 
underwriters (excluding underwriting discounts and commissions) and other Persons retained by 
the Company) (all such expenses being herein called “Registration Expenses”), shall be borne by 
the Company and the Company shall, in any event, pay its internal expenses (including, without 
limitation, all salaries and expenses of its officers and employees performing legal or accounting 
duties), the expense of any annual audit or quarterly review, the expense of any liability 
insurance and the expenses and fees for listing the securities to be registered on each securities 
exchange on which similar securities issued by the Company are then listed.  Each Person that 
sells securities pursuant to a Demand Registration or Piggyback Registration hereunder shall 
bear and pay all underwriting discounts and commissions applicable to the securities sold for 
such Person’s account. 

(b) Counsel Fees and Disbursements.  In connection with each Demand Registration 
and each Piggyback Registration, the Company shall reimburse the holders of Registrable 
Securities included in such registration for the reasonable fees and disbursements of no more 
than one legal counsel chosen by the holders of a majority of the Registrable Securities included 
in such registration. 

Section 7. Indemnification and Contribution. 

(a) By the Company.  The Company shall indemnify and hold harmless, to the extent 
permitted by law, each holder of Registrable Securities, such holder’s officers, directors, 
members, partners, employees, agents and representatives, and each Person who controls such 
holder (within the meaning of the Securities Act) (the “Indemnified Parties”) against all losses, 
claims, actions, damages, liabilities and expenses (including with respect to actions or 
proceedings, whether commenced or threatened, and including reasonable attorney fees and 
expenses) caused by, resulting from, arising out of, based upon or related to any of the following 
statements, omissions or violations (each a “Violation”) by the Company:  (i) any untrue or 

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 207 of 246



 

  15 
  

  

alleged untrue statement of material fact contained in (A) any registration statement, prospectus, 
preliminary prospectus or Free-Writing Prospectus, or any amendment thereof or supplement 
thereto or (B) any application or other document or communication (in this Section 7, 
collectively called an “application”) executed by or on behalf of the Company or based upon 
written information furnished by or on behalf of the Company filed in any jurisdiction in order to 
qualify any securities covered by such registration under the securities laws thereof, (ii) any 
omission or alleged omission of a material fact required to be stated therein or necessary to make 
the statements therein not misleading or (iii) any violation or alleged violation by the Company 
of the Securities Act or any other similar federal or state securities laws or any rule or regulation 
promulgated thereunder applicable to the Company and relating to action or inaction required of 
the Company in connection with any such registration, qualification or compliance.  In addition, 
the Company will reimburse such Indemnified Party for any legal or any other expenses 
reasonably incurred by them in connection with investigating or defending any such losses.  
Notwithstanding the foregoing, the Company shall not be liable in any such case to the extent 
that any such losses result from, arise out of, are based upon, or relate to an untrue statement or 
alleged untrue statement, or omission or alleged omission, made in such registration statement, 
any such prospectus, preliminary prospectus or Free-Writing Prospectus or any amendment or 
supplement thereto, or in any application, in reliance upon, and in conformity with, written 
information prepared and furnished in writing to the Company by such Indemnified Party 
expressly for use therein or by such Indemnified Party’s failure to deliver a copy of the 
registration statement or prospectus or any amendments or supplements thereto after the 
Company has furnished such Indemnified Party with a sufficient number of copies of the same.  
In connection with an underwritten offering, the Company shall indemnify such underwriters, 
their officers and directors, and each Person who controls such underwriters (within the meaning 
of the Securities Act) to the same extent as provided above with respect to the indemnification of 
the Indemnified Parties. 

(b) By Each Security Holder.  In connection with any registration statement in which 
a holder of Registrable Securities is participating, each such holder shall furnish to the Company 
in writing such information and affidavits as the Company reasonably requests for use in 
connection with any such registration statement or prospectus and, to the extent permitted by 
law, shall indemnify the Company, its officers, directors, employees, agents and representatives, 
and each Person who controls the Company (within the meaning of the Securities Act) against 
any losses, claims, damages, liabilities and expenses resulting from any untrue or alleged untrue 
statement of material fact contained in the registration statement, prospectus or preliminary 
prospectus or any amendment thereof or supplement thereto or any omission or alleged omission 
of a material fact required to be stated therein or necessary to make the statements therein not 
misleading, but only to the extent that such untrue statement or omission is contained in any 
information or affidavit so furnished in writing by such holder; provided that the obligation to 
indemnify shall be individual, not joint and several, for each holder and shall be limited to the 
net amount of proceeds received by such holder from the sale of Registrable Securities pursuant 
to such registration statement. 

(c) Claim Procedure.  Any Person entitled to indemnification hereunder shall (i) give 
prompt written notice to the indemnifying party of any claim with respect to which it seeks 
indemnification (provided that the failure to give prompt notice shall impair any Person’s right to 
indemnification hereunder only to the extent such failure has prejudiced the indemnifying party) 
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and (ii) unless in such indemnified party’s reasonable judgment a conflict of interest between 
such indemnified and indemnifying parties may exist with respect to such claim, permit such 
indemnifying party to assume the defense of such claim with counsel reasonably satisfactory to 
the indemnified party.  If such defense is assumed, the indemnifying party shall not be subject to 
any liability for any settlement made by the indemnified party without its consent (but such 
consent shall not be unreasonably withheld, conditioned or delayed).  An indemnifying party 
who is not entitled to, or elects not to, assume the defense of a claim shall not be obligated to pay 
the fees and expenses of more than one counsel for all parties indemnified by such indemnifying 
party with respect to such claim, unless in the reasonable judgment of any indemnified party a 
conflict of interest may exist between such indemnified party and any other of such indemnified 
parties with respect to such claim. In such instance, the conflicted indemnified parties shall have 
a right to retain one separate counsel, chosen by the holders of a majority of the Registrable 
Securities included in the registration if such holders are indemnified parties, at the expense of 
the indemnifying party. 

(d) Contribution.  If the indemnification provided for in this Section 7 is held by a 
court of competent jurisdiction to be unavailable to, or is insufficient to hold harmless, an 
indemnified party or is otherwise unenforceable with respect to any loss, claim, damage, liability 
or action referred to herein, then the indemnifying party shall contribute to the amounts paid or 
payable by such indemnified party as a result of such loss, claim, damage, liability or action in 
such proportion as is appropriate to reflect the relative fault of the indemnifying party on the one 
hand and of the indemnified party on the other hand in connection with the statements or 
omissions which resulted in such loss, claim, damage, liability or action as well as any other 
relevant equitable considerations; provided that the maximum amount of liability in respect of 
such contribution shall be limited, in the case of each seller of Registrable Securities, to an 
amount equal to the net proceeds actually received by such seller from the sale of Registrable 
Securities effected pursuant to such registration.  The relative fault of the indemnifying party and 
of the indemnified party shall be determined by reference to, among other things, whether the 
untrue or alleged untrue statement of a material fact or the omission to state a material fact 
relates to information supplied by the indemnifying party or by the indemnified party and the 
parties’ relative intent, knowledge, access to information and opportunity to correct or prevent 
such statement or omission.  The parties hereto agree that it would not be just or equitable if the 
contribution pursuant to this Section 7(d) were to be determined by pro rata allocation or by any 
other method of allocation that does not take into account such equitable considerations.  The 
amount paid or payable by an indemnified party as a result of the losses, claims, damages, 
liabilities or expenses referred to herein shall be deemed to include any legal or other expenses 
reasonably incurred by such indemnified party in connection with investigating or defending 
against any action or claim which is the subject hereof.  No person guilty of fraudulent 
misrepresentation (within the meaning of Section 11(f) of the Securities Act) shall be entitled to 
contribution from any Person who is not guilty of such fraudulent misrepresentation. 

(e) Release.  No indemnifying party shall, except with the consent of the indemnified 
party, consent to the entry of any judgment or enter into any settlement that does not include as 
an unconditional term thereof giving by the claimant or plaintiff to such indemnified party of a 
release from all liability in respect to such claim or litigation. 
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(f) Non-exclusive Remedy; Survival.  The indemnification and contribution provided 
for under this Agreement shall be in addition to any other rights to indemnification or 
contribution that any indemnified party may have pursuant to law or contract and shall remain in 
full force and effect regardless of any investigation made by or on behalf of the indemnified 
party or any officer, director or controlling Person of such indemnified party and shall survive 
the transfer of Registrable Securities and the termination or expiration of this Agreement. 

Section 8. Underwritten Registrations. 

(a) Participation.  No Person may participate in any registration hereunder which is 
underwritten unless such Person (i) agrees to sell such Person’s securities on the basis provided 
in any underwriting arrangements approved by the Person or Persons entitled hereunder to 
approve such arrangements (including, without limitation, pursuant to any over-allotment or 
“green shoe” option requested by the underwriters; provided that no holder of Registrable 
Securities shall be required to sell more than the number of Registrable Securities such holder 
has requested to include) and (ii) completes and executes all questionnaires, powers of attorney, 
indemnities, underwriting agreements and other documents required under the terms of such 
underwriting arrangements; provided that no holder of Registrable Securities included in any 
underwritten registration shall be required to make any representations or warranties to the 
Company or the underwriters (other than representations and warranties regarding such holder 
and such holder’s intended method of distribution) or to undertake any indemnification 
obligations to the Company or the underwriters with respect thereto that are materially more 
burdensome than those provided in Section 7.  Each holder of Registrable Securities shall 
execute and deliver such other agreements as may be reasonably requested by the Company and 
the lead managing underwriter(s) that are consistent with such holder’s obligations under Section 
4, Section 5 and this Section 8(a) or that are necessary to give further effect thereto.  To the 
extent that any such agreement is entered into pursuant to, and consistent with, Section 4 and this 
Section 8(a), the respective rights and obligations created under such agreement shall supersede 
the respective rights and obligations of the holders, the Company and the underwriters created 
pursuant to this Section 8(a). 

(b) Suspended Distributions.  Each Person that is participating in any registration 
under this Agreement, upon receipt of any notice from the Company of the happening of any 
event of the kind described in Section 5(a)(vi), shall immediately discontinue the disposition of 
its Registrable Securities pursuant to the registration statement until such Person’s receipt of the 
copies of a supplemented or amended prospectus as contemplated by Section 5(a)(vi). In the 
event the Company has given any such notice, the applicable time period set forth in Section 
5(a)(ii) during which a Registration Statement is to remain effective shall be extended by the 
number of days during the period from and including the date of the giving of such notice 
pursuant to this Section 8(b) to and including the date when each seller of Registrable Securities 
covered by such registration statement shall have received the copies of the supplemented or 
amended prospectus contemplated by Section 5(a)(vi). 

Section 9. Additional Parties; Joinder.  The rights of an Investor hereunder may be 
transferred, assigned, or otherwise conveyed on a pro rata basis in connection with any transfer, 
assignment, or other conveyance of Registrable Securities to any transferee or assignee; provided 
that all of the following additional conditions are satisfied: (a) such transfer or assignment is 
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effected in accordance with applicable securities laws; (b) such transferee or assignee agrees in 
writing to become subject to the terms of this Agreement by delivering to the Company a duly 
executed joinder agreement in form attached hereto as Exhibit A (a “Joinder”); and (c) the 
Company is given written notice by such Investor of such transfer or assignment, stating the 
name and address of the transferee or assignee and identifying the Registrable Securities with 
respect to which such rights are being transferred or assigned.  Except as specifically provided in 
this Section 9, the rights of an Investor hereunder may not be transferred, assigned or otherwise 
conveyed. 

Section 10. Current Public Information.  With a view to making available to the 
holders of Registrable Securities the benefits of Rule 144 and Rule 144A promulgated under the 
Securities Act and other rules and regulations of the Commission that may at any time permit a 
holder of Registrable Securities to sell securities of the Company to the public without 
registration, the Company covenants that it will (i) use its commercially reasonably efforts to file 
in a timely manner all reports and other documents required, if any, to be filed by it under the 
Securities Act and the Exchange Act and the rules and regulations adopted thereunder and (ii) 
make available information necessary to comply with Rule 144 and Rule 144A, if available with 
respect to resales of the Registrable Securities under the Securities Act, at all times, all to the 
extent required from time to time to enable such Investors to sell Registrable Securities without 
registration under the Securities Act within the limitation of the exemptions provided by (x) Rule 
144 and Rule 144A promulgated under the Securities Act (if available with respect to resales of 
the Registrable Securities), as such rules may be amended from time to time or (y) any other 
rules or regulations now existing or hereafter adopted by the Commission. Upon request, the 
Company shall deliver to any holder of Registrable Securities a written statement as to whether it 
has complied with such requirements.  Furthermore, the Company shall use reasonable best 
efforts to make the Registrable Securities Depository Trust Company (DTC) eligible. 

Section 11. Subsidiary Public Offering.  If, after an initial Public Offering of the 
Capital Stock of one of its Subsidiaries, the Company distributes securities of such Subsidiary to 
its equity holders, then the rights and obligations of the Company pursuant to this Agreement 
shall apply, mutatis mutandis, to such Subsidiary, and the Company shall cause such Subsidiary 
to comply with such Subsidiary’s obligations under this Agreement. 

Section 12. General Provisions. 

(a) Amendments and Waivers.  Except as otherwise provided herein, the provisions 
of this Agreement may be amended, modified or waived only with the prior written consent of 
the Company and each of the Backstop Investors who hold Registrable Securities.  The failure or 
delay of any Person to enforce any of the provisions of this Agreement shall in no way be 
construed as a waiver of such provisions and shall not affect the right of such Person thereafter to 
enforce each and every provision of this Agreement in accordance with its terms.  A waiver or 
consent to or of any breach or default by any Person in the performance by that Person of his, her 
or its obligations under this Agreement shall not be deemed to be a consent or waiver to or of 
any other breach or default in the performance by that Person of the same or any other 
obligations of that Person under this Agreement. 
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(b) Remedies.  The parties to this Agreement shall be entitled to enforce their rights 
under this Agreement specifically (without posting a bond or other security), to recover damages 
caused by reason of any breach of any provision of this Agreement and to exercise all other 
rights existing in their favor.  The parties hereto agree and acknowledge that a breach of this 
Agreement would cause irreparable harm and money damages would not be an adequate remedy 
for any such breach and that, in addition to any other rights and remedies existing hereunder, any 
party shall be entitled to specific performance and/or other injunctive relief from any court of 
law or equity of competent jurisdiction (without posting any bond or other security) in order to 
enforce or prevent violation of the provisions of this Agreement. 

(c) Severability.  Whenever possible, each provision of this Agreement shall be 
interpreted in such manner as to be effective and valid under applicable law, but if any provision 
of this Agreement is held to be prohibited, invalid, illegal or unenforceable in any respect under 
any applicable law or regulation in any jurisdiction, such prohibition, invalidity, illegality or 
unenforceability shall not affect the validity, legality or enforceability of any other provision of 
this Agreement in such jurisdiction or in any other jurisdiction, but this Agreement shall be 
reformed, construed and enforced in such jurisdiction as if such prohibited, invalid, illegal or 
unenforceable provision had never been contained herein. 

(d) Entire Agreement.  Except as otherwise provided herein, this Agreement contains 
the complete agreement and understanding among the parties hereto with respect to the subject 
matter hereof and supersedes and preempts any prior understandings, agreements or 
representations by or among the parties hereto, written or oral, which may have related to the 
subject matter hereof in any way. 

(e) Successors and Assigns.  Except as otherwise provided herein, this Agreement 
shall bind and inure to the benefit and be enforceable by the Company and its successors and 
assigns and the holders of Registrable Securities and their respective successors and permitted 
assigns (whether so expressed or not).  In addition, whether or not any express assignment has 
been made, the provisions of this Agreement which are for the benefit of purchasers or holders of 
Registrable Securities are also for the benefit of, and enforceable by, any subsequent holder of 
Registrable Securities who completes and delivers to the Company a duly executed Joinder. 

(f) Notices.  Any notice, demand or other communication to be given under or by 
reason of the provisions of this Agreement shall be in writing and shall be deemed to have been 
given (i) when delivered personally to the recipient, (ii) when sent by confirmed electronic mail 
or facsimile if sent during normal business hours of the recipient; but if not, then on the next 
Business Day, (iii) one Business Day after it is sent to the recipient by reputable overnight 
courier service (charges prepaid) or (iv) three Business Days after it is mailed to the recipient by 
first class mail, return receipt requested.  Such notices, demands and other communications shall 
be sent to the Company at the address specified below and to any holder of Registrable Securities 
or to any other party subject to this Agreement at such address as indicated on the signature page 
hereof, or at such address or to the attention of such other Person as the recipient party has 
specified by prior written notice to the sending party.  Any party may change such party’s 
address for receipt of notice by giving prior written notice of the change to the sending party as 
provided herein.  The Company’s address is: 
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Patriot Coal Corporation  
12312 Olive Boulevard  
Suite 400, St. Louis, Missouri 63141  
Attention: General Counsel  
Facsimile: (314) 275-3656 

With a copy to: 

Davis Polk & Wardwell LLP  
450 Lexington Avenue 
New York, NY 10017 
Attention: Brian Resnick 
Facsimile: (212) 701-5213 
 

or to such other address or to the attention of such other person as the recipient party has 
specified by prior written notice to the sending party. 

(g) Business Days.  If any time period for giving notice or taking action hereunder 
expires on a day that is not a Business Day, the time period shall automatically be extended to 
the Business Day immediately following such Saturday, Sunday or legal holiday. 

(h) Governing Law.  The corporate law of the State of Delaware shall govern all 
issues and questions concerning the relative rights of the Company and its stockholders.  All 
other issues and questions concerning the construction, validity, enforcement and interpretation 
of this Agreement  shall be governed by, and construed in accordance with, the laws of the State 
of Delaware without giving effect to any choice of law or conflict of law rules or provisions 
(whether of the State of Delaware or any other jurisdiction) that would cause the application of 
the laws of any jurisdiction other than the State of Delaware.   

(i) MUTUAL WAIVER OF JURY TRIAL.  AS A SPECIFICALLY BARGAINED 
FOR INDUCEMENT FOR EACH OF THE PARTIES HERETO TO ENTER INTO THIS 
AGREEMENT (AFTER HAVING THE OPPORTUNITY TO CONSULT WITH COUNSEL), 
EACH PARTY HERETO EXPRESSLY WAIVES THE RIGHT TO TRIAL BY JURY IN ANY 
LAWSUIT OR PROCEEDING RELATING TO OR ARISING IN ANY WAY FROM THIS 
AGREEMENT OR THE MATTERS CONTEMPLATED HEREBY. 

(j) CONSENT TO JURISDICTION AND SERVICE OF PROCESS.  EACH OF 
THE PARTIES IRREVOCABLY SUBMITS TO THE NON-EXCLUSIVE JURISDICTION OF 
ANY UNITED STATES DISTRICT COURT IN THE STATE OF DELAWARE, FOR THE 
PURPOSES OF ANY SUIT, ACTION OR OTHER PROCEEDING ARISING OUT OF THIS 
AGREEMENT, ANY RELATED AGREEMENT OR ANY TRANSACTION 
CONTEMPLATED HEREBY OR THEREBY.  EACH OF THE PARTIES HERETO 
FURTHER AGREES THAT SERVICE OF ANY PROCESS, SUMMONS, NOTICE OR 
DOCUMENT BY U.S. REGISTERED MAIL TO SUCH PARTY’S RESPECTIVE ADDRESS 
SET FORTH ABOVE SHALL BE EFFECTIVE SERVICE OF PROCESS FOR ANY ACTION, 
SUIT OR PROCEEDING WITH RESPECT TO ANY MATTERS TO WHICH IT HAS 
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SUBMITTED TO JURISDICTION IN THIS PARAGRAPH.  EACH OF THE PARTIES 
HERETO IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY OBJECTION TO 
THE LAYING OF VENUE OF ANY ACTION, SUIT OR PROCEEDING ARISING OUT OF 
THIS AGREEMENT, ANY RELATED DOCUMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY AND THEREBY IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF DELAWARE, AND HEREBY AND THEREBY FURTHER 
IRREVOCABLY AND UNCONDITIONALLY WAIVES AND AGREES NOT TO PLEAD 
OR CLAIM IN ANY SUCH COURT THAT ANY SUCH ACTION, SUIT OR PROCEEDING 
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT 
FORUM. 

(k) No Recourse.  Notwithstanding anything to the contrary in this Agreement, the 
Company and each holder of Registrable Securities agrees and acknowledges that no recourse 
under this Agreement or any documents or instruments delivered in connection with this 
Agreement, shall be had against any current or future director, officer, employee, general or 
limited partner or member of the Company, any holder of Registrable Securities or of any 
Affiliate or assignee thereof, whether by the enforcement of any assessment or by any legal or 
equitable proceeding, or by virtue of any statute, regulation or other applicable law, it being 
expressly agreed and acknowledged that no personal liability whatsoever shall attach to, be 
imposed on or otherwise be incurred by any current or future officer, agent or employee of the 
Company or any holder of Registrable Securities or any current or future member of the 
Company or any holder of Registrable Securities or any current or future director, officer, 
employee, partner or member of the Company or any holder of Registrable Securities or of any 
Affiliate or assignee thereof, as such for any obligation of the Company or any holder of 
Registrable Securities under this Agreement or any documents or instruments delivered in 
connection with this Agreement for any claim based on, in respect of or by reason of such 
obligations or their creation. 

(l) Descriptive Headings; Interpretation.  The descriptive headings of this Agreement 
are inserted for convenience only and do not constitute a part of this Agreement.  The use of the 
word “including” in this Agreement shall be by way of example rather than by limitation. 

(m) No Strict Construction.  The language used in this Agreement shall be deemed to 
be the language chosen by the parties hereto to express their mutual intent, and no rule of strict 
construction shall be applied against any party. 

(n) Counterparts.  This Agreement may be executed in multiple counterparts, any one 
of which need not contain the signature of more than one party, but all such counterparts taken 
together shall constitute one and the same agreement. 

(o) Electronic Delivery.  This Agreement, the agreements referred to herein, and each 
other agreement or instrument entered into in connection herewith or therewith or contemplated 
hereby or thereby, and any amendments hereto or thereto, to the extent executed and delivered 
by means of a photographic, photostatic, facsimile or similar reproduction of such signed writing 
using a facsimile machine or electronic mail shall be treated in all manner and respects as an 
original agreement or instrument and shall be considered to have the same binding legal effect as 
if it were the original signed version thereof delivered in person.  At the request of any party 
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hereto or to any such agreement or instrument, each other party hereto or thereto shall re-execute 
original forms thereof and deliver them to all other parties.  No party hereto or to any such 
agreement or instrument shall raise the use of a facsimile machine or electronic mail to deliver a 
signature or the fact that any signature or agreement or instrument was transmitted or 
communicated through the use of a facsimile machine or electronic mail as a defense to the 
formation or enforceability of a contract and each such party forever waives any such defense. 

(p) Further Assurances.  In connection with this Agreement and the transactions 
contemplated hereby, each holder of Registrable Securities shall execute and deliver any 
additional documents and instruments and perform any additional acts that may be necessary or 
appropriate to effectuate and perform the provisions of this Agreement and the transactions 
contemplated hereby. 

(q) No Inconsistent Agreements.  The Company shall not hereafter enter into any 
agreement with respect to its securities which is inconsistent with or violates the rights granted to 
the holders of Registrable Securities in this Agreement. 

(r) Adverse Actions with Respect to Registrable Securities.  The Company shall not 
take any action with respect to its securities, the intent of which is to adversely affect the ability 
of the holders of Registrable Securities to include such Registrable Securities in a registration 
undertaken pursuant to this Agreement or to impair the marketability of Registrable Securities in 
a registered offering undertaken pursuant to this Agreement. 

*     *     *     *    * 
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IN WITNESS WHEREOF, the parties have executed this Registration Rights Agreement 
as of the date first written above. 

PATRIOT COAL CORPORATION 

 

____________________________________ 

By: _________________________________ 
 
Its: _________________________________ 
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[Signature page to Registration Rights Agreement] 

INVESTORS 

 

[                              ] 

 

____________________________________ 

By: _________________________________ 
 
Its: _________________________________ 
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EXHIBIT A 

REGISTRATION RIGHTS AGREEMENT 

Joinder 

The undersigned is executing and delivering this Joinder pursuant to the Registration 
Rights Agreement dated as of __________________ (as the same may hereafter be amended, the 
“Agreement”), among Patriot Coal Corporation, a Delaware corporation (the “Company”), and 
the other person named as parties therein. 

By executing and delivering this Joinder to the Company, the undersigned hereby agrees 
to become a party to, to be bound by, and to comply with the provisions of the Agreement as a 
holder of Registrable Securities in the same manner as if the undersigned were an original 
signatory to the Agreement, and the undersigned’s ____ shares of New Class A Common Stock 
and _________ Warrants shall be included as Registrable Securities under the Agreement. 

Accordingly, the undersigned has executed and delivered this Joinder as of the ___ day of 
____________, ____. 

 
____________________________________ 
Signature of Holder 

____________________________________ 
Print Name of Holder 

Address:   
   
   

Agreed and Accepted as of 

_____________________. 

PATRIOT COAL CORPORATION 

By:   

Its:   
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PATRIOT COAL CORPORATION

REGISTRATION RIGHTS AGREEMENT

[●]December 18, 2013
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PATRIOT COAL CORPORATION

REGISTRATION RIGHTS AGREEMENT

THIS REGISTRATION RIGHTS AGREEMENT (this “Agreement”) is made as of
[●]December 18, 2013, among Patriot Coal Corporation, a Delaware corporation (the
“Company”), and each of the investors listed on the Schedule of Investors attached
heretoundersigned entities and/or their investment advisors, managers, managed funds or
accounts, intermediaries or nominees executing a counterpart signature page hereof and each
other Person that acquires New Class A Common Stock or Warrants after the date hereof and
becomes a party to this Agreement by the execution and delivery of a Joinder as provided for
herein (collectively, the “Investors”). Except as otherwise specified herein, all capitalized
terms used in this Agreement are defined in Section 1.

The Company and certain of the Investors are parties to the Backstop Rights Purchase
Agreement dated as of November 4, 2013 (the “Backstop Agreement”), pursuant to which,
among other things, certain backstop investors purchased warrants exercisable for New Class
A Common Stock (the “Warrants”) from the Company in connection with the completion of a
rights offering (“Rights Offering”) contemplated by each of the Backstop Agreement and the
Plan.  The execution and delivery of this Agreement is a condition to the consummation of the
transactions under the Backstop Agreement.

NOW, THEREFORE, in consideration of the mutual covenants contained herein and
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties to this Agreement hereby agree as follows:

Section 1. Definitions.  Unless otherwise set forth below or elsewhere in this
Agreement, other capitalized terms contained herein have the meanings set forth in the
Backstop Agreement.

“Affiliate ” of any Person means any other Person controlled by, controlling or under
common control with such Person; provided that the Company and its Subsidiaries shall not
be deemed to be Affiliates of any holder of Registrable Securities.  As used in this definition,
“control” (including, with its correlative meanings, “controlling,” “controlled by” and “under
common control with”) shall mean possession, directly or indirectly, of power to direct or
cause the direction of management or policies (whether through ownership of securities, by
contract or otherwise).  With respect to any Person who is an individual, “Affiliates” shall also
include, without limitation, any member of such individual’s Family Group.

“Agreement” has the meaning set forth in the recitals.

“Backstop Agreement” has the meaning set forth in the recitals.

“Backstop Investors” means (i) the entities and/or their investment advisors, managers,
managed funds or accounts, intermediaries or nominees set forth in the signature pages to the
Backstop Agreement and (ii) any person executing a joinder to the Backstop Agreement in
substantially the forms attached thereto.
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“Capital Stock” means (i) with respect to any Person that is a corporation, any and all
shares, interests or equivalents in capital stock of such corporation (whether voting or
nonvoting and whether common or preferred) and (ii) with respect to any Person that is not a
corporation, individual or governmental entity, any and all partnership, membership, limited
liability company or other equity interests of such Person that confer on the holder thereof the
right to receive a share of the profits and losses of, or the distribution of assets of, the issuing
Person, including in each case any and all warrants, rights (including conversion and exchange
rights) and options to purchase any of the foregoing.

“Closing” has the meaning set forth in the Backstop Agreement.

“Company” has the meaning set forth in the preamble.

“Demand Registrations” has the meaning set forth in Section 2(a).

“Effective Date” has the meaning set forth in the Plan.

“Equity Securities” has the meaning set forth in Section 4(a).

“Exchange Act” means the Securities Exchange Act of 1934, as amended from time to
time, or any successor federal law then in force, together with all rules and regulations
promulgated thereunder.

“Family Group” means, with respect to a Person who is an individual, (i) such
individual’s spouse and descendants (whether natural or adopted) (collectively, for purposes of
this definition, “relatives”), (ii) such individual’s executor or personal representative, (iii) any
trust, the trustee of which is such individual or such individual’s executor or personal
representative and which at all times is and remains solely for the benefit of such individual
and/or such individual’s relatives, (iv) any corporation, limited partnership, limited liability
company or other tax flow-through entity the governing instruments of which provide that
such individual or such individual’s executor or personal representative shall have the
exclusive, nontransferable power to direct the management and policies of such entity and of
which the sole owners of stock, partnership interests, membership interests or any other equity
interests are limited to such individual, such individual’s relatives and/or the trusts described
in clause (iii)  above, and (v) any retirement plan for such individual or such individual’s
relatives.

“FINRA” means the Financial Industry Regulatory Authority.

“Free Writing Prospectus” means a free-writing prospectus, as defined in Rule 405.

“Holdback Period” has the meaning set forth in Section 4(a).

“Indemnified Parties” has the meaning set forth in Section 7(a).

“Independent Third Party” means any Person who, immediately prior to the
contemplated transaction, (i) does not own in excess of 5% of the voting Capital Stock of the

 4
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Company on a fully-diluted basis (a “5% Owner”), and (ii) is not an Affiliate of or acting in
concert with a 5% Owner and (iii) is not part of the Family Group of a 5% Owner.

“Investors” has the meaning set forth in the recitals.

“Joinder” has the meaning set forth in Section 9.

“Long-Form Registrations” has the meaning set forth in Section 2(a).

“New Class A Common Stock” means the Company’s Class A common stock, par
value $0.00001 per share.

“Person” means an individual, a partnership, a corporation, a limited liability company,
an association, a joint stock company, a trust, a joint venture, an unincorporated organization
and a governmental entity or any department, agency or political subdivision thereof.

“Piggyback Registrations” has the meaning set forth in Section 3(a).

“Plan” means the ThirdFourth Amended Joint Plan of Reorganization under Chapter 11
of the Bankruptcy Code (as amended, supplemented or otherwise modified from time to time,
the “Plan”) of the Company and its subsidiaries, as confirmed by the United States Bankruptcy
Court for the Eastern District of Missouri Eastern Division having jurisdiction over the Plan
on December [___________________17], 2013.

“Public Offering” means any sale or distribution by the Company and/or holders of
Registrable Securities to the public of Equity Securities pursuant to an offering registered
under the Securities Act.

“Registrable Securities” means (i) any New Class A Common Stock, including New
Class A Common Stock issuable upon exercise of Warrants and Warrants issued pursuant to
the Backstop Agreement or the Rights Offering or distributed (directly or indirectly) to the
Investors or any of their respective Affiliates, (ii) any common Capital Stock of the Company
or any Subsidiary of the Company issued or issuable with respect to the securities referred to
in clause (i) above by way of dividend, distribution, split or combination of securities, or any
recapitalization, merger, consolidation or other reorganization, and (iii) any other New Class A
Common Stock or Warrants held by Persons holding securities described in clauses (i) or (ii)
above.  As to any particular Registrable Securities, such securities shall cease to be Registrable
Securities when such securities (a) may be transferred freely (without complying with volume,
manner of sale or current public information requirements) by the holder thereof pursuant to
Rule 144 or (b) have been sold or distributed pursuant to a Public Offering.  For purposes of
this Agreement, a Person shall be deemed to be a holder of Registrable Securities, and the
Registrable Securities shall be deemed to be in existence, whenever such Person has the right
to acquire, directly or indirectly, such Registrable Securities (upon conversion or exercise in
connection with a transfer of securities or otherwise, but disregarding any restrictions or
limitations upon the exercise of such right), whether or not such acquisition has actually been
effected, and such Person shall be entitled to exercise the rights of a holder of Registrable
Securities hereunder; provided a holder of Registrable Securities may only request that
Registrable Securities in the form of Capital Stock of the Company registered or to be

 5
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registered as a class under Section 12 of the Exchange Act be registered pursuant to this
Agreement.

“Registration Expenses” has the meaning set forth in Section 6(a).

“Rule 144”, “Rule 158”, “Rule 405” or “Rule 415” mean, in each case, such rule
promulgated under the Securities Act (or any successor provision) by the Securities and
Exchange Commission, as the same shall be amended from time to time, or any successor rule
then in force.

“Sale Transaction” has the meaning set forth in Section 4(a).

“Securities Act” means the Securities Act of 1933, as amended from time to time, or
any successor federal law then in force, together with all rules and regulations promulgated
thereunder.

“Shelf Registration” has the meaning set forth in Section 2(c).

“Short-Form Registrations” has the meaning set forth in Section 2(a).

“Subsidiary” means, with respect to the Company, any corporation, limited liability
company, partnership, association or other business entity of which (i) if a corporation, a
majority of the total voting power of shares of stock entitled (without regard to the occurrence
of any contingency) to vote in the election of directors, managers or trustees thereof is at the
time owned or controlled, directly or indirectly, by the Company or one or more of the other
Subsidiaries of the Company or a combination thereof, or (ii) if a limited liability company,
partnership, association or other business entity, a majority of the limited liability company,
partnership or other similar ownership interest thereof is at the time owned or controlled,
directly or indirectly, by the Company or one or more Subsidiaries of the Company or a
combination thereof.  For purposes hereof, a Person or Persons shall be deemed to have a
majority ownership interest in a limited liability company, partnership, association or other
business entity if such Person or Persons shall be allocated a majority of limited liability
company, partnership, association or other business entity gains or losses or shall be or control
the managing director or general partner of such limited liability company, partnership,
association or other business entity.

“Suspension Period” has the meaning set forth in Section 5(a)(vi).

“Violation” has the meaning set forth in Section 7(a).

“Warrants” has the meaning set forth in the recitals.

Section 2. Demand Registrations.

(a) Requests for Registration.  Subject to the terms and conditions of this
Agreement, at any time after the first anniversary of the Effective Date or such earlier time as
the Company has completed a Public Offering of any of its Securities, any of the Backstop
Investors (or their Affiliates) who together hold at least 10% of the New Class A Common
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Stock on a fully-diluted basis may (i) request registration under the Securities Act of all or any
portion of their Registrable Securities on Form S-1 or any similar long-form registration
(“Long-Form Registrations”) or (ii) may request registration under the Securities Act of all or
any portion of their Registrable Securities on Form S-3 (including pursuant to Rule 415) or
any similar short-form registration (“Short-Form Registrations”) if available. All registrations
requested pursuant to this Section 2(a) are referred to herein as “Demand Registrations”.  Each
request for a Demand Registration shall specify the approximate number of Registrable
Securities requested to be registered and the intended method of distribution.  Within ten days
after receipt of any such request, or at any time after the Company becomes subject to the
reporting requirements of the Exchange Act, within ten days after the filing of the registration
statement relating to the Demand Registration, the Company shall give written notice of the
Demand Registration to all other holders of Registrable Securities and, subject to the terms of
Section 2(e), shall include in such Demand Registration (and in all related registrations and
qualifications under state blue sky laws and in any related underwriting) all Registrable
Securities with respect to which the Company has received written requests for inclusion
therein within 15 days after the receipt of the Company’s notice.

(b) Long-Form Registrations.  Any one or more of the Backstop Investors (or their
Affiliates) who together hold at least 10% of the New Class A Common Stock on a fully-
diluted basis shall be entitled to request a Long-Form Registration, up to a maximum of three
Long-Form Registrations in the aggregate.  A registration shall not count as one of the
permitted Long-Form Registrations until it has become effective.

(c) Short-Form Registrations.  In addition to the Long-Form Registrations provided
pursuant to Section 2(b), any one or more of the Backstop Investors (or their Affiliates) who
together hold at least 10% of the New Class A Common Stock on a fully-diluted basis shall
be entitled to request an unlimited number of Short-Form Registrations.  Demand
Registrations shall be Short-Form Registrations whenever the Company is permitted to use any
applicable short form and if the managing underwriters (if any) agree to the use of a Short-
Form Registration.  After the Company has become subject to the reporting requirements of
the Exchange Act, the Company shall use its commercially reasonable best efforts to make
Short-Form Registrations available for the sale of Registrable Securities.

(d) Shelf Registration.  If any of the Backstop Investors (or their Affiliates) request
that a Short-Form Registration be filed pursuant to Rule 415 (a “Shelf Registration”) and the
Company is qualified to do so, the Company shall use its commercially reasonable best efforts
to cause the Shelf Registration to be declared effective under the Securities Act as soon as
practicable after filing, and once effective, the Company shall use its commercially reasonable
best efforts to cause the Shelf Registration to remain effective for a period ending on the
earlier of (i) the date on which all Registrable Securities included in such registration have
been sold or distributed pursuant to the Shelf Registration, (ii) the date as of which all of the
Registrable Securities included in such registration cease to be Registrable Securities or (iii)
the date two years from the date of initial effectiveness of such registration statement.

(e) Priority on Demand Registrations.  The Company shall not include in any
Demand Registration any securities which are not Registrable Securities without the prior
written consent of the holders of at least 50% of the Registrable Securities initially requesting
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such registration.  If a Demand Registration is an underwritten offering and the managing
underwriters advise the Company in writing that in their opinion the number of Registrable
Securities and, if permitted hereunder, other securities requested to be included in such
offering exceeds the number of Registrable Securities and other securities, if any, which can
be sold therein without adversely affecting the marketability, proposed offering price, timing
or method of distribution of the offering, the Company shall include in such registration prior
to the inclusion of any securities which are not Registrable Securities the number of
Registrable Securities requested to be included which, in the opinion of such underwriters, can
be sold, without any such adverse effect, pro rata among the respective holders thereof on the
basis of the amount of Registrable Securities owned by each such holder.

(f) Selection of Underwriters.  The holders of at least 50% of the Registrable
Securities initially requesting registration hereunder shall have the right to select the
investment banker(s) and manager(s) to administer the offering, subject to the Company’s
approval which shall not be unreasonably withheld, conditioned or delayed.

(g) Other Registration Rights.  The Company represents and warrants that it is not
a party to, or otherwise subject to, any other agreement granting registration rights to any other
Person with respect to any securities of the Company.  Except as provided in this Agreement,
the Company shall not grant to any Persons the right to request the Company or any
Subsidiary to register any Capital Stock of the Company or any Subsidiary, or any securities
convertible or exchangeable into or exercisable for such securities, without the prior written
consent of the holders of at least 50% of the Registrable Securities.

Section 3. Piggyback Registrations.

(a) Right to Piggyback.  Whenever the Company proposes to register any of its
securities under the Securities Act (other than (i) pursuant to a Demand Registration, or (ii) in
connection with registrations on Form S-4 or S-8 promulgated by the Securities and Exchange
Commission or any successor or similar forms) and the registration form to be used may be
used for the registration of Registrable Securities (a “Piggyback Registration”), the Company
shall give prompt written notice (in any event within three business days after its receipt of
notice of any exercise of demand registration rights other than under this Agreement or, at any
time after the Company becomes subject to the reporting requirements of the Exchange Act,
within three business days after the filing of the registration statement relating to the
Piggyback Registration) to all holders of Registrable Securities of its intention to effect such
Piggyback Registration and, subject to the terms of Section 3(c) and Section 3(d), shall
include in such Piggyback Registration (and in all related registrations or qualifications under
blue sky laws and in any related underwriting) all Registrable Securities with respect to which
the Company has received written requests for inclusion therein within 20 days after delivery
of the Company’s notice.

(b) Piggyback Expenses.  The Registration Expenses of the holders of Registrable
Securities shall be paid by the Company in all Piggyback Registrations, whether or not any
such registration became effective.
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(c) Priority on Primary Registrations.  If a Piggyback Registration is an
underwritten primary registration on behalf of the Company, and the managing underwriters
advise the Company in writing that in their opinion the number of securities requested to be
included in such registration exceeds the number which can be sold in such offering without
adversely affecting the marketability, proposed offering price, timing or method of distribution
of the offering, the Company shall include in such registration (i) first, the securities the
Company proposes to sell, (ii) second, the Registrable Securities requested to be included in
such registration which, in the opinion of the underwriters, can be sold without any such
adverse effect, pro rata among the holders of such Registrable Securities on the basis of the
number of shares owned by each such holder, and (iii) third, other securities requested to be
included in such registration which, in the opinion of the underwriters, can be sold without
any such adverse effect.

(d) Priority on Secondary Registrations.  If a Piggyback Registration is an
underwritten secondary registration on behalf of holders of the Company’s securities, and the
managing underwriters advise the Company in writing that in their opinion the number of
securities requested to be included in such registration exceeds the number which can be sold
in such offering without adversely affecting the marketability, proposed offering price, timing
or method of distribution of the offering, the Company shall include in such registration (i)
first, the securities requested to be included therein by the holders requesting such registration
and the Registrable Securities requested to be included in such registration which, in the
opinion of the underwriters, can be sold without any such adverse effect, pro rata among the
holders of such securities on the basis of the number of securities so requested to be included
therein, and (ii) second, other securities requested to be included in such registration which, in
the opinion of the underwriters, can be sold without any such adverse effect.

Section 4. Holdback Agreements.

(a) Holders of Registrable Securities.  If required by the holders of a majority of
the Registrable Securities participating in an underwritten Public Offering, each holder of
Registrable Securities shall enter into lock-up agreements with the managing underwriter(s) of
an underwritten Public Offering that are reasonably requested by such managing underwriter(s)
and are also applicable to other holders of Registrable Securities regardless of whether such
holders’ securities are included in the Public Offering.  In the absence of any such lock-up
agreement, each holder of Registrable Securities agrees, that in connection with the
Company’s initial Public Offering, such holder shall not (A) offer, sell, contract to sell, pledge
or otherwise dispose of (including sales pursuant to Rule 144), directly or indirectly, any
Capital Stock of the Company (including Capital Stock of the Company that may be deemed
to be owned beneficially by such holder in accordance with the rules and regulations of the
Securities and Exchange Commission) (collectively, “Equity Securities”), (B) enter into a
transaction which would have the same effect as described in clause (A) above, (C) enter into
any swap, hedge or other arrangement that transfers, in whole or in part, any of the economic
consequences or ownership of any Equity Securities, whether such transaction is to be settled
by delivery of such Equity Securities, in cash or otherwise (each of (A), (B) and (C) above, a
“Sale Transaction”), or (D) publicly disclose the intention to enter into any Sale Transaction,
from the date on which the Company gives notice to the holders of Registrable Securities that
a preliminary prospectus has been circulated for such initial Public Offering to the date that is
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180 days following the date of the final prospectus for such initial Public Offering (the
“Holdback Period”), unless the underwriters managing the Public Offering otherwise agree in
writing;

The Company may impose stop-transfer instructions with respect to the shares of New Class
A Common Stock (or other securities) subject to the restrictions set forth in this Section 4(a)
until the end of such period.

(b) The Company.  The Company (i) shall not file any registration statement for a
Public Offering or cause any such registration statement to become effective (for purposes of
this Section 4(b), the words “Equity Securities” shall be replaced with the words “Capital
Stock of the Company” in the definition of “Public Offering”) during any Holdback Period,
and (ii) shall use its commercially reasonable efforts to cause (A) each holder of at least 5%
(on a fully-diluted basis) of its New Class A Common Stock, or any securities convertible into
or exchangeable or exercisable for New Class A Common Stock, purchased from the
Company at any time after the date of this Agreement (other than in a Public Offering) and
(B) each of its directors and executive officers to agree not to effect any Sale Transaction
during any Holdback Period, except as part of such underwritten registration, if otherwise
permitted, unless the underwriters managing the Public Offering otherwise agree in writing.

Section 5. Registration Procedures.

(a) Whenever the holders of Registrable Securities have requested that any
Registrable Securities be registered pursuant to this Agreement, the Company shall use its
commercially reasonable best efforts to effect the registration and the sale of such Registrable
Securities in accordance with the intended method of disposition thereof, and pursuant thereto
the Company shall as expeditiously as possible:

(i) in accordance with the Securities Act and all applicable rules and
regulations promulgated thereunder, prepare and file with the Securities and Exchange
Commission a registration statement, and all amendments and supplements thereto and
related prospectuses, with respect to such Registrable Securities and use its
commercially reasonable best efforts to cause such registration statement to become
effective (provided that before filing a registration statement or prospectus or any
amendments or supplements thereto, the Company shall furnish to the counsel selected
by the holders of a majority of the Registrable Securities covered by such registration
statement copies of all such documents proposed to be filed and consider in good faith
any comments to such documents by such counsel);

(ii) notify each holder of Registrable Securities of (A) the issuance by the
Securities and Exchange Commission of any stop order suspending the effectiveness of
any registration statement or the initiation of any proceedings for that purpose, (B) the
receipt by the Company or its counsel of any notification with respect to the
suspension of the qualification of the Registrable Securities for sale in any jurisdiction
or the initiation or threatening of any proceeding for such purpose, and (C) the
effectiveness of each registration statement filed hereunder;
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(iii) prepare and file with the Securities and Exchange Commission such
amendments and supplements to such registration statement and the prospectus used in
connection therewith as may be necessary to keep such registration statement effective
until the earlier of (A) the date when all of the securities covered by such registration
statement have been disposed of in accordance with the intended methods of
distribution by the sellers thereof set forth in such registration statement (but not in any
event before the expiration of any longer period required under the Securities Act or, if
such registration statement relates to an underwritten Public Offering, such longer
period as in the opinion of counsel for the underwriters a prospectus is required by law
to be delivered in connection with sale of Registrable Securities by an underwriter or
dealer) and (B) two years from the date on which such registration statement is first
effective, and comply with the provisions of the Securities Act with respect to the
disposition of all securities covered by such registration statement during such period
in accordance with the intended methods of disposition by the sellers thereof set forth
in such registration statement;

(iv) furnish to each seller of Registrable Securities thereunder such number
of copies of such registration statement, each amendment and supplement thereto, the
prospectus included in such registration statement (including each preliminary
prospectus), each Free Writing Prospectus and such other documents as such seller may
reasonably request in order to facilitate the disposition of the Registrable Securities
owned by such seller;

(v) use its commercially reasonable best efforts to register or qualify such
Registrable Securities under such other securities or blue sky laws of such jurisdictions
as any seller reasonably requests and do any and all other acts and things which may
be reasonably necessary or advisable to enable such seller to consummate the
disposition in such jurisdictions of the Registrable Securities owned by such seller
(provided that the Company shall not be required to (A) qualify generally to do
business in any jurisdiction where it would not otherwise be required to qualify but for
this subparagraph or (B) consent to general service of process in any such jurisdiction);

(vi) notify each seller of such Registrable Securities (A) promptly after it
receives notice thereof, of the date and time when such registration statement and each
post-effective amendment thereto has become effective or a prospectus or supplement
to any prospectus relating to a registration statement has been filed and when any
registration or qualification has become effective under a state securities or blue sky
law or any exemption thereunder has been obtained, (B) promptly after receipt thereof,
of any request by the Securities and Exchange Commission for the amendment or
supplementing of such registration statement or prospectus or for additional
information, and (C) at any time when a prospectus relating thereto is required to be
delivered under the Securities Act, of the happening of any event as a result of which
the prospectus included in such registration statement contains an untrue statement of a
material fact or omits any fact necessary to make the statements therein not misleading,
and, at the request of any such seller, the Company shall prepare a supplement or
amendment to such prospectus so that, as thereafter delivered to the purchasers of such
Registrable Securities, such prospectus shall not contain an untrue statement of a
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material fact or omit to state any fact necessary to make the statements therein not
misleading; provided, that upon written notice to the holders of Registrable Securities,
the Company shall be entitled to delay the filing or effectiveness of any Registration
Statement or to suspend, for a period of time (each, a “Suspension Period”), the use of
any Registration Statement or Prospectus and shall not be required to amend or
supplement the Registration Statement, any related Prospectus or any document
incorporated therein by reference if the Company determines in its reasonable good
faith judgment, after consultation with counsel, that (1) the Registration Statement or
any Prospectus may contain an untrue statement of a material fact or omits any fact
necessary to make the statements in the Registration Statement or Prospectus not
misleading or that (2) proceeding with the registration would materially interfere with a
significant acquisition, corporate organization or other similar transaction involving the
Company, require premature disclosure of material information that the Company has a
bona fide business purpose for preserving as confidential or render the Company
unable to comply with requirements under the Securities Act or Exchange Act;
provided that (A) the duration of all Suspension Periods may not exceed ninety days in
the aggregate in any twelve-month period, (B) the duration of any one period may not
exceed thirty days, (C) at least thirty days must elapse between Suspension Periods,
and (D) if the Suspension Period has not been invoked pursuant to clause (2) above,
the Company shall use its commercially reasonable best efforts to amend the
Registration Statement and/or Prospectus to correct such untrue statement or omission
as promptly as reasonably practicable.;

(vii) use commercially reasonable best efforts to cause all such Registrable
Securities to be listed on each securities exchange on which similar securities issued by
the Company are then listed and, if not so listed, to be listed on a securities exchange;

(viii) use commercially reasonable best efforts to provide a transfer agent and
registrar for all such Registrable Securities not later than the effective date of such
registration statement;

(ix) enter into and perform such customary agreements (including
underwriting agreements in customary form) and take all such other actions as the
holders of a majority of the Registrable Securities being sold or the underwriters, if
any, reasonably request in order to expedite or facilitate the disposition of such
Registrable Securities (including, without limitation, effecting a stock split,
combination of shares, recapitalization or reorganization);

(x) make available for inspection upon reasonable notice and during regular
business hours by any seller of Registrable Securities, any underwriter participating in
any disposition pursuant to such registration statement and any attorney, accountant or
other agent retained by any such seller or underwriter, all financial and other records,
pertinent corporate and business documents and properties of the Company as shall be
reasonably necessary to enable them to exercise their due diligence responsibility, and
cause the Company’s officers, directors, employees, agents, representatives and
independent accountants to supply all information reasonably requested by any such
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seller, underwriter, attorney, accountant or agent in connection with such registration
statement;

(xi) take all reasonable actions to ensure that any Free-Writing Prospectus
utilized in  connection with any Demand Registration or Piggyback Registration
hereunder complies in all material respects with the Securities Act, is filed in
accordance with the Securities Act to the extent required thereby, is retained in
accordance with the Securities Act to the extent required thereby and, when taken
together with the related prospectus, shall not contain any untrue statement of a
material fact or omit to state a material fact necessary to make the statements therein,
in light of the circumstances under which they were made, not misleading;

(xii) otherwise use its commercially reasonable best efforts to comply with all
applicable rules and regulations of the Securities and Exchange Commission, and make
available to its security holders, as soon as reasonably practicable, an earnings
statement covering the period of at least twelve months beginning with the first day of
the Company’s first full calendar quarter after the effective date of the registration
statement, which earnings statement shall satisfy the provisions of Section 11(a) of the
Securities Act and Rule 158.

(xiii) permit any holder of Registrable Securities which holder, in its sole and
exclusive judgment, could reasonably be expected to be deemed an underwriter or a
controlling person of the Company, to participate in the preparation of such registration
or comparable statement and to allow such holder to provide language for insertion
therein, in form and substance satisfactory to the Company, which in the reasonable
judgment of such holder and its counsel should be included;

(xiv) in the event of the issuance of any stop order suspending the
effectiveness of a registration statement, or the issuance of any order suspending or
preventing the use of any related prospectus or suspending the qualification of any
New Class A Common Stock  or Warrants included in such registration statement for
sale in any jurisdiction use commercially reasonable best efforts promptly to obtain the
withdrawal of such order;

(xv) use its commercially reasonable best efforts to cause such Registrable
Securities covered by such registration statement to be registered with or approved by
such other governmental agencies or authorities as may be necessary to enable the
sellers thereof to consummate the disposition of such Registrable Securities;

(xvi) cooperate with the holders of Registrable Securities covered by the
registration statement and the managing underwriter or agent, if any, to facilitate the
timely preparation and delivery of certificates (not bearing any restrictive legends)
representing securities to be sold under the registration statement and enable such
securities to be in such denominations and registered in such names as the managing
underwriter, or agent, if any, or such holders may request;

 13

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 232 of 246



(xvii) cooperate with each holder of Registrable Securities covered by the
registration statement and each underwriter or agent participating in the disposition of
such Registrable Securities and their respective counsel in connection with any filings
required to be made with FINRA;

(xviii) use its commercially reasonable best efforts to make available the
executive officers of the Company to participate with the holders of Registrable
Securities and any underwriters in any “road shows” or other selling efforts that may
be reasonably requested by the holders in connection with the methods of distribution
for the Registrable Securities;

(xix) obtain one or more cold comfort letters from the Company’s
independent public accountants in customary form and covering such matters of the
type customarily covered by cold comfort letters as may be reasonably requested by the
underwriters; and

(xx) use its commercially reasonable best efforts to provide to the
underwriters such customarya legal opinion(s)opinion (and negative assurance
letter(s)letter) of the Company’s outside counsel as may be requested by, dated the
effective date of such registration statement (and, if such registration includes an
underwritten Public Offering, dated the date of the closing under the underwriting
agreement), with respect to the registration statement, each amendment and supplement
thereto, the prospectus included therein (including the preliminary prospectus) and
covering such matters of the type customarily covered by legal opinions (and negative
assurance letters) of such nature, which shall be addressed to the underwriters and any
holders of Registrable Securities that are named as underwriters or deemed
underwriters.

(b) The Company shall not undertake any voluntary act that could be reasonably
expected to cause a Violation or result in delay or suspension under Section 5(a)(vi).

Section 6. Registration Expenses.

(a) The Company’s Obligation.  All expenses incurred with respect to registrations
pursuant to this Agreement (including, without limitation, all registration, qualification and
filing fees, fees and expenses of compliance with securities or blue sky laws, printing
expenses, messenger and delivery expenses, fees and disbursements of custodians, and fees
and disbursements of counsel for the Company and all independent certified public
accountants, underwriters (excluding underwriting discounts and commissions) and other
Persons retained by the Company) (all such expenses being herein called “Registration
Expenses”), shall be borne by the Company and the Company shall, in any event, pay its
internal expenses (including, without limitation, all salaries and expenses of its officers and
employees performing legal or accounting duties), the expense of any annual audit or quarterly
review, the expense of any liability insurance and the expenses and fees for listing the
securities to be registered on each securities exchange on which similar securities issued by
the Company are then listed.  Each Person that sells securities pursuant to a Demand
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Registration or Piggyback Registration hereunder shall bear and pay all underwriting discounts
and commissions applicable to the securities sold for such Person’s account.

(b) Counsel Fees and Disbursements.  In connection with each Demand
Registration and each Piggyback Registration, the Company shall reimburse the holders of
Registrable Securities included in such registration for the reasonable fees and disbursements
of no more than one legal counsel chosen by the holders of a majority of the Registrable
Securities included in such registration.

Section 7. Indemnification and Contribution.

(a) By the Company.  The Company shall indemnify and hold harmless, to the
extent permitted by law, each holder of Registrable Securities, such holder’s officers, directors,
members, partners, employees, agents and representatives, and each Person who controls such
holder (within the meaning of the Securities Act) (the “Indemnified Parties”) against all losses,
claims, actions, damages, liabilities and expenses (including with respect to actions or
proceedings, whether commenced or threatened, and including reasonable attorney fees and
expenses) caused by, resulting from, arising out of, based upon or related to any of the
following statements, omissions or violations (each a “Violation”) by the Company:  (i) any
untrue or alleged untrue statement of material fact contained in (A) any registration statement,
prospectus, preliminary prospectus or Free-Writing Prospectus, or any amendment thereof or
supplement thereto or (B) any application or other document or communication (in this
Section 7, collectively called an “application”) executed by or on behalf of the Company or
based upon written information furnished by or on behalf of the Company filed in any
jurisdiction in order to qualify any securities covered by such registration under the securities
laws thereof, (ii) any omission or alleged omission of a material fact required to be stated
therein or necessary to make the statements therein not misleading or (iii) any violation or
alleged violation by the Company of the Securities Act or any other similar federal or state
securities laws or any rule or regulation promulgated thereunder applicable to the Company
and relating to action or inaction required of the Company in connection with any such
registration, qualification or compliance.  In addition, the Company will reimburse such
Indemnified Party for any legal or any other expenses reasonably incurred by them in
connection with investigating or defending any such losses.  Notwithstanding the foregoing,
the Company shall not be liable in any such case to the extent that any such losses result
from, arise out of, are based upon, or relate to an untrue statement or alleged untrue statement,
or omission or alleged omission, made in such registration statement, any such prospectus,
preliminary prospectus or Free-Writing Prospectus or any amendment or supplement thereto,
or in any application, in reliance upon, and in conformity with, written information prepared
and furnished in writing to the Company by such Indemnified Party expressly for use therein
or by such Indemnified Party’s failure to deliver a copy of the registration statement or
prospectus or any amendments or supplements thereto after the Company has furnished such
Indemnified Party with a sufficient number of copies of the same.  In connection with an
underwritten offering, the Company shall indemnify such underwriters, their officers and
directors, and each Person who controls such underwriters (within the meaning of the
Securities Act) to the same extent as provided above with respect to the indemnification of the
Indemnified Parties.
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(b) By Each Security Holder.  In connection with any registration statement in
which a holder of Registrable Securities is participating, each such holder shall furnish to the
Company in writing such information and affidavits as the Company reasonably requests for
use in connection with any such registration statement or prospectus and, to the extent
permitted by law, shall indemnify the Company, its officers, directors, employees, agents and
representatives, and each Person who controls the Company (within the meaning of the
Securities Act) against any losses, claims, damages, liabilities and expenses resulting from any
untrue or alleged untrue statement of material fact contained in the registration statement,
prospectus or preliminary prospectus or any amendment thereof or supplement thereto or any
omission or alleged omission of a material fact required to be stated therein or necessary to
make the statements therein not misleading, and any legal or any other expenses reasonably
incurred by any Person pursuant to this paragraph in connection with investigating or
defending any such losses, but only to the extent that such untrue statement or omission is
contained in any information or affidavit so furnished in writing by such holder; provided that
the obligation to indemnify shall be individual, not joint and several, for each holder and shall
be limited to the net amount of proceeds received by such holder from the sale of Registrable
Securities pursuant to such registration statement.

(c) Claim Procedure.  Any Person entitled to indemnification hereunder shall (i)
give prompt written notice to the indemnifying party of any claim with respect to which it
seeks indemnification (provided that the failure to give prompt notice shall impair any
Person’s right to indemnification hereunder only to the extent such failure has prejudiced the
indemnifying party) and (ii) unless in such indemnified party’s reasonable judgment a conflict
of interest between such indemnified and indemnifying parties may exist with respect to such
claim, permit such indemnifying party to assume the defense of such claim with counsel
reasonably satisfactory to the indemnified party.  If such defense is assumed, the indemnifying
party shall not be subject to any liability for any settlement made by the indemnified party
without its consent (but such consent shall not be unreasonably withheld, conditioned or
delayed).  An indemnifying party who is not entitled to, or elects not to, assume the defense of
a claim shall not be obligated to pay the fees and expenses of more than one counsel for all
parties indemnified by such indemnifying party with respect to such claim, unless in the
reasonable judgment of any indemnified party a conflict of interest may exist between such
indemnified party and any other of such indemnified parties with respect to such claim. In
such instance, the conflicted indemnified parties shall have a right to retain one separate
counsel, chosen by the holders of a majority of the Registrable Securities included in the
registration if such holders are indemnified parties, at the expense of the indemnifying party.

(d) Contribution.  If the indemnification provided for in this Section 7 is held by a
court of competent jurisdiction to be unavailable to, or is insufficient to hold harmless, an
indemnified party or is otherwise unenforceable with respect to any loss, claim, damage,
liability or action referred to herein, then the indemnifying party shall contribute to the
amounts paid or payable by such indemnified party as a result of such loss, claim, damage,
liability or action in such proportion as is appropriate to reflect the relative fault of the
indemnifying party on the one hand and of the indemnified party on the other hand in
connection with the statements or omissions which resulted in such loss, claim, damage,
liability or action as well as any other relevant equitable considerations; provided that the
maximum amount of liability in respect of such contribution shall be limited, in the case of
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each seller of Registrable Securities, to an amount equal to the net proceeds actually received
by such seller from the sale of Registrable Securities effected pursuant to such registration.
The relative fault of the indemnifying party and of the indemnified party shall be determined
by reference to, among other things, whether the untrue or alleged untrue statement of a
material fact or the omission to state a material fact relates to information supplied by the
indemnifying party or by the indemnified party and the parties’ relative intent, knowledge,
access to information and opportunity to correct or prevent such statement or omission.  The
parties hereto agree that it would not be just or equitable if the contribution pursuant to this
Section 7(d) were to be determined by pro rata allocation or by any other method of allocation
that does not take into account such equitable considerations.  The amount paid or payable by
an indemnified party as a result of the losses, claims, damages, liabilities or expenses referred
to herein shall be deemed to include any legal or other expenses reasonably incurred by such
indemnified party in connection with investigating or defending against any action or claim
which is the subject hereof.  No person guilty of fraudulent misrepresentation (within the
meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any
Person who is not guilty of such fraudulent misrepresentation.

(e) Release.  No indemnifying party shall, except with the consent of the
indemnified party, consent to the entry of any judgment or enter into any settlement that does
not include as an unconditional term thereof giving by the claimant or plaintiff to such
indemnified party of a release from all liability in respect to such claim or litigation.

(f) Non-exclusive Remedy; Survival.  The indemnification and contribution
provided for under this Agreement shall be in addition to any other rights to indemnification
or contribution that any indemnified party may have pursuant to law or contract and shall
remain in full force and effect regardless of any investigation made by or on behalf of the
indemnified party or any officer, director or controlling Person of such indemnified party and
shall survive the transfer of Registrable Securities and the termination or expiration of this
Agreement.

Section 8. Underwritten Registrations.

(a) Participation.  No Person may participate in any registration hereunder which is
underwritten unless such Person (i) agrees to sell such Person’s securities on the basis
provided in any underwriting arrangements approved by the Person or Persons entitled
hereunder to approve such arrangements (including, without limitation, pursuant to any over-
allotment or “green shoe” option requested by the underwriters; provided that no holder of
Registrable Securities shall be required to sell more than the number of Registrable Securities
such holder has requested to include) and (ii) completes and executes all questionnaires,
powers of attorney, indemnities, underwriting agreements and other documents required under
the terms of such underwriting arrangements; provided that no holder of Registrable Securities
included in any underwritten registration shall be required to make any representations or
warranties to the Company or the underwriters (other than representations and warranties
regarding such holder and such holder’s intended method of distribution) or to undertake any
indemnification obligations to the Company or the underwriters with respect thereto that are
materially more burdensome than those provided in Section 7.  Each holder of Registrable
Securities shall execute and deliver such other agreements as may be reasonably requested by
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the Company and the lead managing underwriter(s) that are consistent with such holder’s
obligations under Section 4, Section 5 and this Section 8(a) or that are necessary to give
further effect thereto.  To the extent that any such agreement is entered into pursuant to, and
consistent with, Section 4 and this Section 8(a), the respective rights and obligations created
under such agreement shall supersede the respective rights and obligations of the holders, the
Company and the underwriters created pursuant to this Section 8(a).

(b) Suspended Distributions.  Each Person that is participating in any registration
under this Agreement, upon receipt of any notice from the Company of the happening of any
event of the kind described in Section 5(a)(vi), shall immediately discontinue the disposition
of its Registrable Securities pursuant to the registration statement until such Person’s receipt
of the copies of a supplemented or amended prospectus as contemplated by Section 5(a)(vi).
In the event the Company has given any such notice, the applicable time period set forth in
Section 5(a)(ii) during which a Registration Statement is to remain effective shall be extended
by the number of days during the period from and including the date of the giving of such
notice pursuant to this Section 8(b) to and including the date when each seller of Registrable
Securities covered by such registration statement shall have received the copies of the
supplemented or amended prospectus contemplated by Section 5(a)(vi).

Section 9. Additional Parties; Joinder.  The rights of an Investor hereunder may be
transferred, assigned, or otherwise conveyed on a pro rata basis in connection with any
transfer, assignment, or other conveyance of Registrable Securities to any transferee or
assignee; provided that all of the following additional conditions are satisfied: (a) such transfer
or assignment is effected in accordance with applicable securities laws; (b) such transferee or
assignee agrees in writing to become subject to the terms of this Agreement by delivering to
the Company a duly executed joinder agreement in form attached hereto as Exhibit A (a
“Joinder”); and (c) the Company is given written notice by such Investor of such transfer or
assignment, stating the name and address of the transferee or assignee and identifying the
Registrable Securities with respect to which such rights are being transferred or assigned.
Except as specifically provided in this Section 9, the rights of an Investor hereunder may not
be transferred, assigned or otherwise conveyed.

Section 10. [Reserved].Current Public Information.  With a view to making available
to the holders of Registrable Securities the benefits of Rule 144 and Rule 144A promulgated
under the Securities Act and other rules and regulations of the Commission that may at any
time permit a holder of Registrable Securities to sell securities of the Company to the public
without registration, the Company covenants that it will  (i) use its commercially reasonably
efforts to file in a timely manner all reports and other documents required, if any, to be filed
by it under the Securities Act and the Exchange Act and the rules and regulations adopted
thereunder and (ii) make available information necessary to comply with Rule 144 and Rule
144A, if available with respect to resales of the Registrable Securities under the Securities
Act, at all times, all to the extent required from time to time to enable such Investors to sell
Registrable Securities without registration under the Securities Act within the limitation of the
exemptions provided by (x) Rule 144 and Rule 144A promulgated under the Securities Act (if
available with respect to resales of the Registrable Securities), as such rules may be amended
from time to time or (y) any other rules or regulations now existing or hereafter adopted by
the Commission. Upon request, the Company shall deliver to any holder of Registrable
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Securities a written statement as to whether it has complied with such requirements.
Furthermore, the Company shall use reasonable best efforts to make the Registrable Securities
Depository Trust Company (DTC) eligible.

Section 11. Subsidiary Public Offering.  If, after an initial Public Offering of the
Capital Stock of one of its Subsidiaries, the Company distributes securities of such Subsidiary
to its equity holders, then the rights and obligations of the Company pursuant to this
Agreement shall apply, mutatis mutandis, to such Subsidiary, and the Company shall cause
such Subsidiary to comply with such Subsidiary’s obligations under this Agreement.

Section 12. General Provisions.

(a) Amendments and Waivers.  Except as otherwise provided herein, the provisions
of this Agreement may be amended, modified or waived only with the prior written consent of
the Company and each of the Backstop Investors who hold Registrable Securities.  The failure
or delay of any Person to enforce any of the provisions of this Agreement shall in no way be
construed as a waiver of such provisions and shall not affect the right of such Person
thereafter to enforce each and every provision of this Agreement in accordance with its terms.
A waiver or consent to or of any breach or default by any Person in the performance by that
Person of his, her or its obligations under this Agreement shall not be deemed to be a consent
or waiver to or of any other breach or default in the performance by that Person of the same
or any other obligations of that Person under this Agreement.

(b) Remedies.  The parties to this Agreement shall be entitled to enforce their
rights under this Agreement specifically (without posting a bond or other security), to recover
damages caused by reason of any breach of any provision of this Agreement and to exercise
all other rights existing in their favor.  The parties hereto agree and acknowledge that a breach
of this Agreement would cause irreparable harm and money damages would not be an
adequate remedy for any such breach and that, in addition to any other rights and remedies
existing hereunder, any party shall be entitled to specific performance and/or other injunctive
relief from any court of law or equity of competent jurisdiction (without posting any bond or
other security) in order to enforce or prevent violation of the provisions of this Agreement.

(c) Severability.  Whenever possible, each provision of this Agreement shall be
interpreted in such manner as to be effective and valid under applicable law, but if any
provision of this Agreement is held to be prohibited, invalid, illegal or unenforceable in any
respect under any applicable law or regulation in any jurisdiction, such prohibition, invalidity,
illegality or unenforceability shall not affect the validity, legality or enforceability of any other
provision of this Agreement in such jurisdiction or in any other jurisdiction, but this
Agreement shall be reformed, construed and enforced in such jurisdiction as if such
prohibited, invalid, illegal or unenforceable provision had never been contained herein.

(d) Entire Agreement.  Except as otherwise provided herein, this Agreement
contains the complete agreement and understanding among the parties hereto with respect to
the subject matter hereof and supersedes and preempts any prior understandings, agreements or
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representations by or among the parties hereto, written or oral, which may have related to the
subject matter hereof in any way.

(e) Successors and Assigns.  Except as otherwise provided herein, this Agreement
shall bind and inure to the benefit and be enforceable by the Company and its successors and
assigns and the holders of Registrable Securities and their respective successors and permitted
assigns (whether so expressed or not).  In addition, whether or not any express assignment has
been made, the provisions of this Agreement which are for the benefit of purchasers or holders
of Registrable Securities are also for the benefit of, and enforceable by, any subsequent holder
of Registrable Securities who completes and delivers to the Company a duly executed Joinder.

(f) Notices.  Any notice, demand or other communication to be given under or by
reason of the provisions of this Agreement shall be in writing and shall be deemed to have
been given (i) when delivered personally to the recipient, (ii) when sent by confirmed
electronic mail or facsimile if sent during normal business hours of the recipient; but if not,
then on the next Business Day, (iii) one Business Day after it is sent to the recipient by
reputable overnight courier service (charges prepaid) or (iv) three Business Days after it is
mailed to the recipient by first class mail, return receipt requested.  Such notices, demands and
other communications shall be sent to the Company at the address specified below and to any
holder of Registrable Securities or to any other party subject to this Agreement at such address
as indicated on Schedule of Investors heretothe signature page hereof, or at such address or to
the attention of such other Person as the recipient party has specified by prior written notice to
the sending party.  Any party may change such party’s address for receipt of notice by giving
prior written notice of the change to the sending party as provided herein.  The Company’s
address is:

Patriot Coal Corporation
12312 Olive Boulevard
Suite 400, St. Louis, Missouri 63141
Attention: General Counsel
Facsimile: (314) 275-3656

[__________]
[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

With a copy to:

Davis Polk & Wardwell LLP
450 Lexington Avenue
New York, NY 10017
Attention: Brian Resnick
Facsimile: (212) 701-5213
[__________]
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[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

or to such other address or to the attention of such other person as the recipient party has
specified by prior written notice to the sending party.

(g) Business Days.  If any time period for giving notice or taking action hereunder
expires on a day that is not a Business Day, the time period shall automatically be extended to
the Business Day immediately following such Saturday, Sunday or legal holiday.

(h) Governing Law.  The corporate law of the State of Delaware shall govern all
issues and questions concerning the relative rights of the Company and its stockholders.  All
other issues and questions concerning the construction, validity, enforcement and interpretation
of this Agreement  shall be governed by, and construed in accordance with, the laws of the
State of Delaware without giving effect to any choice of law or conflict of law rules or
provisions (whether of the State of Delaware or any other jurisdiction) that would cause the
application of the laws of any jurisdiction other than the State of Delaware.

(i) MUTUAL WAIVER OF JURY TRIAL.  AS A SPECIFICALLY BARGAINED
FOR INDUCEMENT FOR EACH OF THE PARTIES HERETO TO ENTER INTO THIS
AGREEMENT (AFTER HAVING THE OPPORTUNITY TO CONSULT WITH COUNSEL),
EACH PARTY HERETO EXPRESSLY WAIVES THE RIGHT TO TRIAL BY JURY IN
ANY LAWSUIT OR PROCEEDING RELATING TO OR ARISING IN ANY WAY FROM
THIS AGREEMENT OR THE MATTERS CONTEMPLATED HEREBY.

(j) CONSENT TO JURISDICTION AND SERVICE OF PROCESS.  EACH OF
THE PARTIES IRREVOCABLY SUBMITS TO THE NON-EXCLUSIVE JURISDICTION
OF ANY UNITED STATES DISTRICT COURT IN THE STATE OF DELAWARE, FOR
THE PURPOSES OF ANY SUIT, ACTION OR OTHER PROCEEDING ARISING OUT OF
THIS AGREEMENT, ANY RELATED AGREEMENT OR ANY TRANSACTION
CONTEMPLATED HEREBY OR THEREBY.  EACH OF THE PARTIES HERETO
FURTHER AGREES THAT SERVICE OF ANY PROCESS, SUMMONS, NOTICE OR
DOCUMENT BY U.S. REGISTERED MAIL TO SUCH PARTY’S RESPECTIVE
ADDRESS SET FORTH ABOVE SHALL BE EFFECTIVE SERVICE OF PROCESS FOR
ANY ACTION, SUIT OR PROCEEDING WITH RESPECT TO ANY MATTERS TO
WHICH IT HAS SUBMITTED TO JURISDICTION IN THIS PARAGRAPH.  EACH OF
THE PARTIES HERETO IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY
OBJECTION TO THE LAYING OF VENUE OF ANY ACTION, SUIT OR PROCEEDING
ARISING OUT OF THIS AGREEMENT, ANY RELATED DOCUMENT OR THE
TRANSACTIONS CONTEMPLATED HEREBY AND THEREBY IN THE UNITED
STATES DISTRICT COURT FOR THE DISTRICT OF DELAWARE, AND HEREBY AND
THEREBY FURTHER IRREVOCABLY AND UNCONDITIONALLY WAIVES AND
AGREES NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH
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ACTION, SUIT OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN
BROUGHT IN AN INCONVENIENT FORUM.

(k) No Recourse.  Notwithstanding anything to the contrary in this Agreement, the
Company and each holder of Registrable Securities agrees and acknowledges that no recourse
under this Agreement or any documents or instruments delivered in connection with this
Agreement, shall be had against any current or future director, officer, employee, general or
limited partner or member of the Company, any holder of Registrable Securities or of any
Affiliate or assignee thereof, whether by the enforcement of any assessment or by any legal or
equitable proceeding, or by virtue of any statute, regulation or other applicable law, it being
expressly agreed and acknowledged that no personal liability whatsoever shall attach to, be
imposed on or otherwise be incurred by any current or future officer, agent or employee of the
Company or any holder of Registrable Securities or any current or future member of the
Company or any holder of Registrable Securities or any current or future director, officer,
employee, partner or member of the Company or any holder of Registrable Securities or of
any Affiliate or assignee thereof, as such for any obligation of the Company or any holder of
Registrable Securities under this Agreement or any documents or instruments delivered in
connection with this Agreement for any claim based on, in respect of or by reason of such
obligations or their creation.

(l) Descriptive Headings; Interpretation.  The descriptive headings of this
Agreement are inserted for convenience only and do not constitute a part of this Agreement.
The use of the word “including” in this Agreement shall be by way of example rather than by
limitation.

(m) No Strict Construction.  The language used in this Agreement shall be deemed
to be the language chosen by the parties hereto to express their mutual intent, and no rule of
strict construction shall be applied against any party.

(n) Counterparts.  This Agreement may be executed in multiple counterparts, any
one of which need not contain the signature of more than one party, but all such counterparts
taken together shall constitute one and the same agreement.

(o) Electronic Delivery.  This Agreement, the agreements referred to herein, and
each other agreement or instrument entered into in connection herewith or therewith or
contemplated hereby or thereby, and any amendments hereto or thereto, to the extent executed
and delivered by means of a photographic, photostatic, facsimile or similar reproduction of
such signed writing using a facsimile machine or electronic mail shall be treated in all manner
and respects as an original agreement or instrument and shall be considered to have the same
binding legal effect as if it were the original signed version thereof delivered in person.  At
the request of any party hereto or to any such agreement or instrument, each other party hereto
or thereto shall re-execute original forms thereof and deliver them to all other parties.  No
party hereto or to any such agreement or instrument shall raise the use of a facsimile machine
or electronic mail to deliver a signature or the fact that any signature or agreement or
instrument was transmitted or communicated through the use of a facsimile machine or
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electronic mail as a defense to the formation or enforceability of a contract and each such
party forever waives any such defense.

(p) Further Assurances.  In connection with this Agreement and the transactions
contemplated hereby, each holder of Registrable Securities shall execute and deliver any
additional documents and instruments and perform any additional acts that may be necessary
or appropriate to effectuate and perform the provisions of this Agreement and the transactions
contemplated hereby.

(q) No Inconsistent Agreements.  The Company shall not hereafter enter into any
agreement with respect to its securities which is inconsistent with or violates the rights granted
to the holders of Registrable Securities in this Agreement.

(r) Adverse Actions with Respect to Registrable Securities.  The Company shall
not take any action with respect to its securities, the intent of which is to adversely affect the
ability of the holders of Registrable Securities to include such Registrable Securities in a
registration undertaken pursuant to this Agreement or to impair the marketability of
Registrable Securities in a registered offering undertaken pursuant to this Agreement.

*     *     *     *    *
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IN WITNESS WHEREOF, the parties have executed this Registration Rights
Agreement as of the date first written above.

PATRIOT COAL CORPORATION

By:

Its:

 24

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 243 of 246



 25

Case 12-51502    Doc 5143    Filed 12/15/13    Entered 12/15/13 21:43:22    Main Document
      Pg 244 of 246



SCHEDULE OF INVESTORS

[__________]

[                              ]

[__________]

By:

Its:

[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

[__________]
[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

[__________]
[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

[__________]
[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

[__________]
[__________]
[__________],[__] [_____]
Attn: [__________]
Facsimile: [__________]

[Signature page to Registration Rights Agreement]
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EXHIBIT A

REGISTRATION RIGHTS AGREEMENT

Joinder

The undersigned is executing and delivering this Joinder pursuant to the Registration
Rights Agreement dated as of __________________ (as the same may hereafter be amended,
the “Agreement”), among Patriot Coal Corporation, a Delaware corporation (the “Company”),
and the other person named as parties therein.

By executing and delivering this Joinder to the Company, the undersigned hereby
agrees to become a party to, to be bound by, and to comply with the provisions of the
Agreement as a holder of Registrable Securities in the same manner as if the undersigned were
an original signatory to the Agreement, and the undersigned’s ____ shares of New Class A
Common Stock and _________ Warrants shall be included as Registrable Securities under the
Agreement.

Accordingly, the undersigned has executed and delivered this Joinder as of the ___ day
of ____________, ____.

Signature of Holder

Print Name of Holder

Address:

Agreed and Accepted as of

_____________________.

PATRIOT COAL CORPORATION

By:

Its:
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