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UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

In re:

Chapter 11

Case No. 12-51502-659
PATRIOT COAL CORPORATION, et al., (Jointly Administered)
Debtors.!

NOTICE OF FILING OF AMENDED PLAN SUPPLEMENTS

PLEASE TAKE NOTICE that on December 16, 2013, Patriot Coal Corporation
and those of its subsidiaries that are debtors and debtors in possession in these
proceedings (collectively, the “Debtors”), in accordance with and pursuant to the
Debtors’ Fourth Amended Joint Plan of Reorganization Under Chapter 11 of the
Bankruptcy Code (the “Plan”),” caused to be filed with the United States Bankruptcy
Court for the Eastern District of Missouri amended versions of:

Q) a form of the New Certificate of Incorporation of Reorganized Patriot Coal,
along with a comparison against the initial draft version filed on December 5,
2013 (attached hereto as Exhibit 2);

(i)  aform of the New Bylaws of Reorganized Patriot Coal, along with a
comparison against the amended version filed on December 16, 2013
(attached hereto as Exhibit 3);

(i) aform of the Rights Offering Warrant Agreement, along with a comparison
against the amended version filed on December 15, 2013 (attached hereto as
Exhibit 5); and

! The Debtors are the entities listed on Schedule 1 attached hereto. The employer tax
identification numbers and addresses for each of the Debtors are set forth in the Debtors’ chapter 11
petitions.

2 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to it in
the Plan.
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(iv)  aform of the New Stockholders Agreement, along with a comparison against
the amended version filed on December 15, 2013 (attached hereto as
Exhibit 6).
PLEASE TAKE FURTHER NOTICE that, the Debtors reserve the right to alter,
amend, modify, or supplement any Plan Supplement as provided by the Plan; provided
that if any Plan Supplement is altered, amended, modified, or supplemented in any

material respect, the Debtors will file a blackline of such document with the Bankruptcy

Court.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document

Dated: December 16, 2013
New York, New Y ork

Pg 3 of 213

Respectfully submitted,

DAVISPOLK & WARDWELL LLP
/s/ Michdlle M. McGreal

Marshall S. Huebner

Brian M. Resnick

Michelle M. McGred

450 Lexington Avenue

New York, New York 10017
Telephone: (212) 450-4000
Facsimile: (212) 607-7983

Counsel to the Debtors
and Debtorsin Possession

-and-

BRYAN CAVELLP

Lloyd A. Palans, #22650MO
Brian C. Walsh, #58091MO
Laura Uberti Hughes, #60732MO
One Metropolitan Square

211 N. Broadway, Suite 3600

St. Louis, Missouri 63102
Telephone:  (314) 259-2000
Facsimile: (314) 259-2020

Local Counsel to the Debtors
and Debtorsin Possession
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SCHEDULE 1

(Debtor Entities)
1. Affinity Mining Company 52. KEVenturesLLC
2. Apogee Coal Company, LLC 53. LittleCreek LLC
3. AppadachiaMine Services, LLC 54.  Logan Fork Coal Company
4.  Beaver Dam Coal Company, LLC 55.  Magnum Coal Company LLC
5. BigEagle LLC 56.  Magnum Coal SalesLLC
6. BigEagleRail,LLC 57.  Martinka Coal Company, LLC
7.  Black Stallion Coal Company, LLC 58.  Midland Trail Energy LLC
8.  Black Walnut Coal Company 59.  Midwest Coal Resourcesll, LLC
9.  Bluegrass Mine Services, LLC 60. Mountain View Coal Company, LLC
10. Brody Mining, LLC 61.  New Trout Coa Holdings!l, LLC
11. Brook Trout Codl, LLC 62.  Newtown Energy, Inc.
12. Catenary Coa Company, LLC 63.  North Page Coal Corp.
13. Centra States Coa Reserves of Kentucky, LLC 64.  Ohio County Coa Company, LLC
14. Charles Coa Company, LLC 65. Panther LLC
15. Cleaton Coal Company 66.  Patriot Beaver Dam Holdings, LLC
16. Coad CleanLLC 67.  Patriot Coal Company, L.P.
17. Coa Properties, LLC 68.  Patriot Coal Corporation
18. Coal Reserve Holding Limited Liability Company No. 2 69. Patriot Coal SalesLLC
19. Colony Bay Coal Company 70.  Patriot Coal ServicesLLC
20. Cook Mountain Coal Company, LLC 71.  Patriot Leasing Company LLC
21. Corydon ResourcesLLC 72.  Patriot Midwest Holdings, LLC
22. Coventry Mining Services, LLC 73.  Patriot Reserve Holdings, LLC
23. Coyote Coal Company LLC 74.  Patriot Trading LLC
24. Cub Branch Coa Company LLC 75.  Patriot VenturesLLC
25. DakotaLLC 76. PCX Enterprises, Inc.
26. DaylLLC 77.  PineRidge Coal Company, LLC
27. Dixon Mining Company, LLC 78.  Pond Creek Land Resources, LLC
28. Dodge Hill Holding JV, LLC 79.  Pond Fork Processing LLC
29. Dodge Hill Mining Company, LLC 80. Remington HoldingsLLC
30. Dodge Hill of Kentucky, LLC 8l. Remingtonll LLC
31. EACC Camps, Inc. 82. RemingtonLLC
32. Eastern Associated Coal, LLC 83. Rivers Edge Mining, Inc.
33. Eastern Coal Company, LLC 84.  Robin Land Company, LLC
34. Eastern Royalty, LLC 85.  Sentry Mining, LLC
35. Emerald Processing, L.L.C. 86.  Snowberry Land Company
36. Gateway Eagle Coa Company, LLC 87.  Speed Mining LLC
37. Grand Eagle Mining, LLC 88.  Sterling Smokeless Coal Company, LLC
38. Heritage Coal Company LLC 89. TC SalesCompany, LLC
39. Highland Mining Company, LLC 90. The Presidents Energy Company LLC
40. Hillside Mining Company 91.  Thunderhill Coal LLC
41. Hobet Mining, LLC 92. Trout Coal Holdings, LLC
42. Indian Hill Company LLC 93.  Union County Coal Co., LLC
43. Infinity Coal Sales, LLC 94. ViperLLC
44. Interior Holdings, LLC 95.  Weatherby Processing LLC
45. 10Cod LLC 96.  Wildcat Energy LLC
46. Jarrell’s Branch Coal Company 97.  Wildcat, LLC
47.  Jupiter HoldingsLLC 98.  Will Scarlet PropertiesLLC
48. KanawhaEagle Coal, LLC 99. Winchester LLC
49. KanawhaRiver Venturesl|, LLC 100. Winifrede Dock Limited Liability Company
50. KanawhaRiver Venturesll, LLC 101. Yankeetown Dock, LLC

51. KanawhaRiver Venturesllil, LLC



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 5 of 213

Exhibit 2
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SECOND AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
PATRIOT COAL CORPORATION

PATRIOT COAL CORPORATION (the “Corporation”), a corporation organized and
existing under the laws of the State of Delaware, DOES HEREBY CERTIFY:

1. The name of the corporation is Patriot Coal Corporation. The date of the filing of its
original Certificate of Incorporation with the Secretary of State of the State of Delaware was
September 25, 2006 under the name of Eastern Coal Holding Company, Inc.; the date of the
filing of its Certificate of Amendment with the Secretary of State of the State of Delaware,
changing the Corporation’s name to Patriot Coal Corporation, was May 10, 2007; and the date of
the filing of its first Amended and Restated Certificate of Incorporation with the Secretary of
State of the State of Delaware was October 19, 2007.

2. A petition for reorganization under Chapter 11 of 11 U.S.C. §§ 101 et seq. (the
“Bankruptcy Code”) for the Corporation having been filed on July 9, 2012 in the United States
Bankruptcy Court for the Southern District of New York, In re: Patriot Coal Corporation, et al.,
Case No. 12-51502-659, and under the Debtors’ Fourth Amended Joint Plan of Reorganization
dated December 15, 2013, as the same may be amended or modified, from time to time (the
“Plan”), and inter alia, Sections 1123 and 1129 of the Bankruptcy Code, 11 U.S.C. §§ 1123 and
1129, pursuant to the order of the United States Bankruptcy Court for the Eastern District of
Missouri dated December [17], 2013, the text of the Corporation’s Certificate of Incorporation,
as amended, is amended and restated to read as set forth in EXHIBIT A (the “Amended and
Restated Certificate of Incorporation”) attached hereto.

3. This Amended and Restated Certificate of Incorporation has been duly adopted in
accordance with Sections 245 and 303 of the General Corporation Law of the State of Delaware.

4. This Amended and Restated Certificate of Incorporation will become effective at
[8]:00 a.m., Eastern Time, on [December 18], 2013.

EXHIBIT A
FIRST: The name of the corporation is Patriot Coal Corporation.

SECOND: The registered office and registered agent of the Corporation in the State of
Delaware is The Corporation Trust Company, 1209 Orange Street, Wilmington, New Castle
County, Delaware 19801.

THIRD: The purposes of the Corporation are to engage in any lawful act or activity for
which corporations may be organized under the General Corporation Law of the State of
Delaware.

FOURTH: (1) The total number of shares of all classes of stock that the Corporation
shall have the authority to issue is [100,000,000] shares, consisting of (i) [®] shares of Class A
Common Stock, par value $0.00001 per share (the “Class A Common Stock™), (ii) [@] shares of
Class B Common Stock, par value $0.00001 per share (the “Class B Common Stock™) and (iii)
[@] shares of Class C Common Stock, par value $0.00001 per share (the “Class C Common
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Stock” and together with the Class A Common Stock and the Class B Common Stock, the
“Common Stock”). The number of authorized shares of any of the Common Stock may be
increased or decreased (but not below (y) the number of shares thereof then outstanding, plus (z)
the number of shares of Common Stock issuable upon the exercise of outstanding options,
warrants, exchange rights, conversion rights or similar rights for Common Stock) by the
affirmative vote of the holders of a majority in voting power of the stock of the Corporation
entitled to vote thereon irrespective of the provisions of Section 242(b)(2) of the General
Corporation Law of the State of Delaware (or any successor provision thereto), and no vote of
the holders of any of the Common Stock voting separately as a class shall be required therefor.

(2) Holders of Class A Common Stock or Class B Common Stock, as the case may be,
shall be entitled to vote as a separate class on any amendment or modification of any rights or
privileges (by merger, reclassification or otherwise) of the Class A Common Stock or Class B
Common Stock, as the case may be, that does not equally affect the Class B Common Stock or
Class A Common Stock, as the case may be.

(3) (a) Each holder of Class A Common Stock, as such, shall be entitled to one (1) vote
for each share of Class A Common Stock held of record by such holder on all matters on which
stockholders generally are entitled to vote. Each holder of Class B Common Stock, as such,
shall be entitled to one hundred (100) votes for each share of Class B Common Stock held of
record by such holder on all matters on which stockholders generally are entitled to vote.
Except as required by applicable law, shares of Class C Common Stock shall have no voting
power and the holders thereof, as such, shall not be entitled to vote on any matter that is
submitted to a vote or for the consent of the stockholders of the Corporation.

(b) Subject to applicable law, dividends may be declared and paid on the Common
Stock at such times and in such amounts as the board of directors of the Corporation (the “Board
of Directors”) in its discretion shall determine.

(c) Upon the dissolution, liquidation or winding up of the Corporation, the holders
of the Common Stock, as such, shall be entitled to receive, after payment or provision for
payment of the debts and other liabilities of the Corporation, the remaining assets and funds of
the Corporation available for distribution to its stockholders ratably in proportion to the number
of shares held by them.

(d) Except in relation to voting and conversion as set forth in this Article FOURTH,
the rights of holders of Class A Common Stock, the rights of holders of Class B Common Stock
and the rights of holders of Class C Common Stock shall be identical in all respects, including,
without limitation, with respect to dividends and rights with respect to any Distribution;
provided, however, that in the event a Distribution is paid in the form of a specific class of
Common Stock (or such Common Stock Equivalents), then holders of each other class of
Common Stock shall receive such Distribution in the form of shares of the class of Common
Stock that they hold (or such Common Stock Equivalents, as the case may be).

(e) If the Corporation in any manner subdivides or combines the outstanding shares
of Class A Common Stock, Class B Common Stock or Class C Common Stock, the outstanding
shares of each of the other such classes will be subdivided or combined in the same proportion
and manner.
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(f) Each one (1) share of Class B Common Stock shall automatically, without any
further action, convert into one (1) fully paid and non-assessable share of Class A Common
Stock (i) upon the Transfer of such share from the Qualified Voting Trust to a Person that is not
a Qualified Voting Trust, (i1) upon the consummation of an IPO, (iii) immediately prior to any
consolidation, merger, combination, recapitalization, reorganization, reclassification or other
event as a result of which the shares of Class A Common Stock are exchanged for or converted
into other stock or securities, cash and/or any other property, and the holders of Class A
Common Stock and Class B Common Stock shall as a result of such conversion receive the same
kind and amount of stock, security, cash and/or other property distributed in such transaction, or
(iv) if Warrants representing 55% or more of the total number of shares of Class A Common
Stock underlying the Warrants, excluding any Warrants or any other warrants issued in
connection with any management compensation, equity incentive or employee benefit plan
approved by the Board of Directors, have been exercised in accordance with their terms. Each
one (1) share of Class C Common Stock shall automatically, without any further action, convert
into one (1) fully paid and non-assessable share of Class A Common Stock upon any sale or
transfer thereof to any Person that is not a Backstop Party or an affiliate of a Backstop Party.
The Corporation may, from time to time, establish such policies and procedures relating to the
conversion of the Class B Common Stock and Class C Common Stock to Class A Common
Stock and the general administration of this multiple class stock structure, solely in accordance
with the provisions of this Amended and Restated Certificate of Incorporation, and may from
time to time request that holders of shares of Class B Common Stock and Class C Common
Stock furnish such certifications, affidavits or other proof to the Corporation as it deems
necessary to verify the ownership of Class B Common Stock or Class C Common Stock, as
applicable, and to confirm that a conversion to Class A Common Stock has not occurred. A
determination by the Secretary of the Corporation that a Transfer results in a conversion to Class
A Common Stock shall be conclusive and binding. Upon conversion of Class B Common Stock
or Class C Common Stock to Class A Common Stock, such converted shares of Class B
Common Stock or Class C Common Stock, as applicable, shall be deemed to be no longer
outstanding and shall resume the status of authorized and unissued shares in accordance with
Section 243(b) of the General Corporation Law of the State of Delaware.

(g) At any time on or after the dissolution, liquidation or winding up of the
Qualified Voting Trust, including, but not limited to, any termination thereof pursuant to Section
3.1(c) of the Voting Trust Agreement, a majority of the disinterested members of the Board of
Directors shall have the right to cause each share of Class B Common Stock held by any holder
to automatically convert into one (1) fully paid and non-assessable share of Class A Common
Stock.

(h) The Corporation shall at all times reserve and keep available out of its
authorized but unissued shares of Class A Common Stock, solely for the purpose of effecting the
conversion of the shares of Class B Common Stock and Class C Common Stock, such number of
its shares of Class A Common Stock as shall from time to time be sufficient to effect the
conversion of all outstanding shares of Class B Common Stock and Class C Common Stock into
shares of Class A Common Stock.

(4) Notwithstanding any other provision contained herein to the contrary, no Transfer of
Common Stock or Common Stock Equivalents to a Third Party shall be permitted, and any such
Transfer shall be null and void ab initio, if, after giving effect to such Transfer, the Corporation
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would be required to become a reporting company under the Securities Exchange Act of 1934,
as amended (the “Exchange Act”); provided, however, that such restriction shall no longer be
applicable upon the earlier of (i) the Corporation’s registration of any class of its equity
securities within the meaning of the Exchange Act and (ii) the Corporation’s listing of any class
of its securities on a national securities exchange.

(5) Prior to issuing any equity securities of the Corporation or any of its subsidiaries
(collectively, “Additional Stock” ‘) to any Person or Persons, the Corporation shall first make
an offering of such Additional Stock to such Backstop Parties or their affiliates, in each case,
that are Qualified Holders in accordance with the following provisions:

(a) Atleast 20 calendar days prior to issuing any Additional Stock, the Corporation
shall deliver a notice to each Backstop Party, which notice shall state that (i) the Corporation
intends to make a proposal pursuant this Section (5) to each Qualified Holder and (ii) only
Qualified Holders who return a written certification (in a form to be provided by the Corporation
together with such notice) of their status as Qualified Holders to the Corporation, within 10
calendar days from the date such notice is sent, will be eligible to receive such proposal (each
Qualified Holder of Common Stock that returns such written certification to the Corporation
within the required time period, an “Eligible Holder”). For purposes of this Article FOURTH,
Section 5, notice to a Backstop Party provided in accordance with the immediately preceding
sentence shall be deemed to constitute notice to such Backstop Party’s affiliates, and no separate
notice by the Corporation to such affiliates shall be required. At least 10 calendar days prior to
selling any Additional Stock, the Corporation shall deliver a notice (a “Notice of Preemptive
Rights”) to each Eligible Holder stating (i) its bona fide intention to offer such Additional Stock,
(i1) the number of such shares or units of Additional Stock to be offered and (iii) the price and
terms upon which it proposes to offer such Additional Stock.

(b) Within 10 calendar days after receipt of any Notice of Preemptive Rights, each
Eligible Holder may elect to purchase or obtain (each such electing Eligible Holder, a
“Subscribing Holder™), at the price and on the terms specified in the Notice of Preemptive
Rights, up to that number of shares or units of such Additional Stock which is equal to (i) the
total number of shares or units of such Additional Stock to be offered, as specified in the Notice
of Preemptive Rights, multiplied by (ii) a fraction, the numerator of which is the number of
shares of Common Stock, after giving effect to the exercise, conversion or exchange of Common
Stock Equivalents, in each case, held by such Subscribing Holder and the denominator of which
is the total number of shares of Common Stock then outstanding after giving effect to the
exercise, conversion or exchange of all Common Stock Equivalents then outstanding (other than
such Common Stock Equivalents issued pursuant to any management compensation, equity
incentive or employee benefit plan approved by the Board of Directors) (a “Pro Rata Share”).
Notwithstanding the foregoing, in the event that the equity securities of the Company or its
subsidiaries that entitle Eligible Holders to exercise preemptive rights are voting securities, each
Subscribing Holder may, at its option, elect to receive in lieu of its Pro Rata Share of Additional
Stock equity securities of the Corporation or the relevant subsidiary thereof that (x) have no
voting rights, (y) mandatorily and automatically convert into shares of Additional Stock upon
any sale or transfer thereof to any Person that is not a Backstop Party or an affiliate of a
Backstop Party and (z) are sold at a price that is identical to, and otherwise have terms that are in
all respects identical to, the price and terms of the Additional Stock (the “Alter nate Additional
Stock™).



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 10 of 213

(c) If all shares of Additional Stock which an Eligible Holder is entitled to obtain
pursuant to Section (5)(b) are not elected to be obtained as provided, then the Corporation may,
during the 60 day period following the expiration of the period provided in Section (5)(b), offer
the remaining unsubscribed portion of such Additional Stock to any Person or Persons (including
any Subscribing Holder, whether or not such Subscribing Holder has previously elected to
purchase its entire Pro Rata Share) at a price not less than, and upon terms no more favorable to
the offeree than those specified in the Notice of Preemptive Rights. If the Corporation does not
enter into an agreement for the sale of the Additional Stock within such period, or if such
agreement is not consummated within 30 days of the execution thereof, the right provided
hereunder shall be deemed to be revived and such Additional Stock shall not be sold unless first
reoffered to the holders of Common Stock in accordance herewith. Subject to Section (5)(e), the
Corporation may not make any sale of Additional Stock unless, prior to or simultaneously
therewith, all Subscribing Holders obtain their Pro Rata Share on the terms set forth in the
applicable Notice of Preemptive Rights. For purposes of this Section (5)(c), references to
Additional Stock shall be deemed to include any Alternate Additional Stock purchased by a
Subscribing Holder pursuant to an election made in accordance with Section (5)(b).

(d) The preemptive rights in this Section (5) shall not be transferrable and as to any
Backstop Party and its affiliates that is a Qualified Holder, collectively, shall terminate and be of
no further force and effect at such time as such Backstop Party and such affiliates, collectively,
no longer hold any Common Stock or Common Stock Equivalents.

(e) The preemptive rights in this Section (5) shall not apply to the offer or sale of
Excluded Stock and shall terminate, such that this Section (5) shall have no further force or
effect, immediately following an IPO.

(f) Notwithstanding any of the foregoing to the contrary, the Corporation shall have
no obligation to comply with any provision of this Section (5) if, in the reasonable opinion of
counsel to the Corporation, such compliance would violate the Securities Act of 1933, as
amended (the “Securities Act”) or the Exchange Act, or the rules and regulations promulgated
thereunder.

FIFTH: The Board of Directors shall be authorized to make, amend, alter, change, add to
or repeal the By-Laws of the Corporation in any manner not inconsistent with the laws of the
State of Delaware, subject to the power of the stockholders to amend, alter, change, add to or
repeal the By-Laws made by the Board of Directors.

SIXTH: This Charter may not be altered, amended or repealed, in whole or in part, nor
shall a new Charter be adopted by the stockholders without obtaining the approval of at least 55
percent of the voting power of all of the then issued and outstanding shares of the Corporation’s
Common Stock, voting together as a single class.

SEVENTH: To the fullest extent permitted by the laws of the State of Delaware:

(1) The Corporation shall indemnify any person (and such person’s heirs, executors or
administrators) who was or is a party or is threatened to be made a party to any threatened,
pending or completed action, suit or proceeding (brought in the right of the Corporation or
otherwise), whether civil, criminal, administrative or investigative, and whether formal or
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informal, including appeals, by reason of the fact that such person is or was a director or officer
of the Corporation or, while a director or officer of the Corporation, is or was, serving at the
request of the Corporation as a director, officer, partner, trustee, employee or agent of another
corporation, partnership, joint venture, trust, limited liability company or other enterprise, for
and against all expenses (including attorneys’ fees), judgments, fines and amounts paid in
settlement actually and reasonably incurred by such person or such heirs, executors or
administrators in connection with such action, suit or proceeding, including appeals. The
Corporation shall promptly pay expenses incurred by any person described in the first sentence
of this Section (1) in defending any action, suit or proceeding in advance of the final disposition
of such action, suit or proceeding, including appeals, upon presentation of appropriate
documentation. Notwithstanding the preceding sentences, the Corporation shall be required to
indemnify a person described in such sentences who was not a director or officer of the
Corporation as of December 18, 2013, only to the extent that the events precipitating any action,
suit or proceeding occurred after July 9, 2012, and the Corporation shall be required to
indemnify a person described in such sentences in connection with any action, suit or
proceeding (or part thereof) commenced by such person only if the commencement of such
action, suit or proceeding (or part thereof) by such person was authorized by the Board of
Directors of the Corporation.

(2) The Corporation may, by action of its Board of Directors, provide indemnification
to such of the employees and agents, or with respect to an event occurring on or before July 9,
2012 to such of the former directors or officers, of the Corporation to such extent and to such
effect as the Board of Directors shall determine to be appropriate and authorized by the laws of
the State of Delaware; provided that, for each such former director or officer or current or
former employee or agent, the Corporation may indemnify such persons only to the extent of
available coverage under an applicable insurance policy (and payable from the proceeds of such
insurance policy), unless otherwise required by the laws of the State of Delaware.

(3) The Corporation may purchase and maintain insurance on behalf of any person
described in Section (1) or Section (2) of this Article SEVENTH against any liability asserted
against such person, whether or not the Corporation would have the power to indemnify such
person against such liability under the provisions of this Article SEVENTH or otherwise.

(4) The provisions of this Article SEVENTH shall be applicable to all actions, claims,
suits or proceedings made or commenced after the adoption hereof, whether arising from acts or
omissions to act occurring before or after its adoption. The provisions of this
Article SEVENTH shall be deemed to be a contract between the Corporation and each director
or officer who serves in such capacity at any time while this Article SEVENTH and the relevant
provisions of the laws of the State of Delaware and other applicable law, if any, are in effect,
and any repeal or modification hereof shall not affect any rights or obligations then existing
with respect to any state of facts or any action, suit or proceeding then or theretofore existing, or
any action, suit or proceeding thereafter brought or threatened based in whole or in part on any
such state of facts. If any provision of this Article SEVENTH shall be found to be invalid or
limited in application by reason of any law or regulation, it shall not affect the validity of the
remaining provisions hereof. The rights of indemnification provided in this Article SEVENTH
shall neither be exclusive of, nor be deemed in limitation of, any rights to which an officer,
director, employee or agent may otherwise be entitled or permitted by contract, this Amended
and Restated Certificate of Incorporation, vote of stockholders or directors or otherwise, or as a
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matter of law, both as to actions in such person’s official capacity and actions in any other
capacity while holding such office.

(5) For purposes of this Article SEVENTH, references to “other enterprises” shall
include employee benefit plans; references to “fines” shall include any excise taxes assessed on
a person with respect to an employee benefit plan; and references to “serving at the request of
the Corporation” shall include any service as a director, officer, employee or agent of the
Corporation which imposes duties on, or involves services by, such director, officer, employee,
or agent with respect to an employee benefit plan, its participants, or beneficiaries.

(6) A director of the Corporation shall not be liable to the Corporation or its
stockholders for monetary damages for breach of fiduciary duty as a director, except to the
extent such exemption from liability or limitation thereof is not permitted under the General
Corporation Law of the State of Delaware as the same exists or may hereafter be amended. Any
amendment, modification or repeal of the foregoing sentence shall not adversely affect any right
or protection of a director of the Corporation hereunder in respect of any act or omission
occurring prior to the time of such amendment, modification or repeal.

EIGHTH: (1) The business and affairs of the Corporation shall be managed by or under
the direction of a Board of Directors.

(2) The number of directors which shall constitute the Board of Directors shall initially
be five (5) and, thereafter, shall be fixed exclusively by one or more resolutions adopted from
time to time by the affirmative vote of a majority of the Board of Directors in accordance with
the By-Laws of the Corporation. The following individuals are hereby appointed as the directors
of the Corporation to hold office until the next annual meeting of stockholders or until their
successors are elected and qualified: Timothy J. Bernlohr, Charles H. Cremens, Eugene 1.
Davis, Bennett K. Hatfield and Daniel D. Smith.

(3) Unless and except to the extent that the By-Laws of the Corporation shall so require,
the election of the directors of the Corporation need not be by written ballot. There shall be no
cumulative voting in the election of directors.

NINTH: Meetings of stockholders may be held within or without the State of Delaware,
as the By-Laws of the Corporation may provide. The books of the Corporation may be kept
outside the State of Delaware at such place or places as may be designated by the Board of
Directors or in the By-Laws of the Corporation.

TENTH: The shares of the Corporation shall be uncertificated shares, provided that the
Board of Directors may provide by resolution or resolutions that some or all classes or series of
the Corporation’s stock shall be certificated shares.

ELEVENTH:To the extent required by Section 1123(a)(6) of the Bankruptcy Code, the
Corporation shall not issue nonvoting equity securities. This provision shall have no further force
and effect beyond that required by Section 1123(a)(6) of the Bankruptcy Code and is applicable
only for so long as such Section is in effect and applicable to the Corporation.

TWELFTH:The Corporation expressly elects not to be governed by Section 203 of the
General Corporation Law of the State of Delaware.
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THIRTEENTH: The following terms, where capitalized in this Amended and Restated
Certificate, shall have the meanings ascribed to them in this Article THIRTEENTH:

“Backstop Party” means any of the entities and/or their investment advisors, managers,
managed funds or accounts, intermediaries or nominees set forth on the signature pages
to that certain Backstop Rights Purchase Agreement, dated November 4, 2013, and any
person executing a joinder to the Backstop Rights Purchase Agreement in substantially
the form attached thereto as Exhibit A.

“Distribution” means (i) any dividend or distribution of cash, property or shares of the
Corporation’s capital stock; and (ii) any distribution following or in connection with any
liquidation, dissolution or winding up of the Corporation, either voluntary or involuntary.

“Common Stock Equivalents” means any warrants, rights call options or other securities
exchangeable or exercisable for, or convertible into, Common Stock.

“Effective Date” means the Business Day selected by the Corporation that is (i) on or
after the date that the Bankruptcy Court enters an order confirming the Plan and on which
date no stay of such order is in effect and (ii) on or after the date on which the conditions
to effectiveness of the Plan specified in section 12.1 of the Plan have been either satisfied
or waived as set forth therein.

“Excluded Stock” means (i) Additional Stock issued or issuable directly in consideration
for the acquisition of another business from one or more unaffiliated third parties
approved by the Board of Directors by the Corporation by merger, purchase of all or
substantially all of the assets or other reorganization, (ii) Additional Stock sold by the
Corporation in an PO, (iii) Additional Stock issued or issuable in connection with any
debt financing from or with one or more unaffiliated third parties approved by the Board
of Directors, (iv) Additional Stock issued or issuable pursuant to any management
compensation, equity incentive or employee benefit plan approved by the Board of
Directors, (v) shares of Common Stock issued or issuable pursuant to Common Stock
Equivalents outstanding as of the date hereof, (vi) shares of Common Stock issuable upon
the conversion of shares of Class B Common Stock into Class A Common Stock, (vii)
shares of Common Stock issued by the Corporation as a stock dividend payable in shares
of Common Stock, or upon any subdivision or split of the outstanding shares of Common
Stock or (viii) Additional Stock issued to the Corporation or one or more of its
subsidiaries.

“IPO” means the Corporation’s bona fide initial public offering of any class of its equity
securities pursuant to an effective registration statement filed with the Securities and
Exchange Commission under the Securities Act.

“Person” means any individual, corporation, partnership, limited liability company, joint
venture, association, joint-stock company, trust, unincorporated organization or any
agency or political subdivision thereof.

“Qualified Holder” means a holder of Common Stock or Common Stock Equivalents
who is a Backstop Party or an affiliate of a Backstop Party and is (i) a “qualified
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institutional buyer” as defined in Rule 144A under the Securities Act or (ii) an “accredited
investor” as defined in Rule 501(a) of Regulation D under the Securities Act.

“Qualified Voting Trust” means that certain voting trust created by the Voting Trust
Agreement.

“Third Party” means any Person which is not deemed to be an owner of record of
Common Stock or Common Stock Equivalents pursuant to Rule 12g5-1 under the
Exchange Act.

“Transfer” means to sell, hypothecate, give, convey, bequeath, transfer, assign, pledge or
in any other way whatsoever encumber or dispose.

“Voting Trust Agreement” means the voting trust agreement, made as of December [ ],
2013, by and between the Corporation and Torque Point PCX LLC.

“Warrants” means the warrants to acquire New Class A Common Stock issued on the
Effective Date.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 15 of 213

IN WITNESS WHEREOF, the undersigned has executed this Second Amended and
Restated Certificate of Incorporation this 18th day of December, 2013.

PATRIOT COAL CORPORATION

By:
Name:
Title:

10
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SECOND AMENDED AND RESTATED CERTIFICATE OF INCORPOR ATION
OF
PATRIOT COAL CORPORATION

PATRIOT COAL CORPORATION (the “Corporation”), a gmration organized and
existing under the laws of the State of Delawar@ S HEREBY CERTIFY:

1. The name of the corporation is Patriot Coalp@aation. The date of the filing of
its original Certificate of Incorporation with ti&ecretary of State of the State of Delaware
was September 25, 2006 under the name of EasteaahHbdding Company, Inc.; the date of
the filing of its Certificate of Amendment with ti&ecretary of State of the State of Delaware,
changing the Corporation’s name to Patriot CoalpGation, was May 10, 2007; and the date
of the filing of its first Amended and Restated @Wimate of Incorporation with the Secretary
of State of the State of Delaware was October 0972

2. A petition for reorganization under Chapter I11d U.S.C. 88 101 et seq. (the
“Bankruptcy Code”) for the Corporation having been filed on July2®12 in the United
States Bankruptcy Court for the Southern DistrictNew York, In re: Patriot Coal
Corporation, et al., Case No. 12-51502-659, anceutite DebtorsfFhird Fourth Amendedl
Joint Plan of Reorganization datfdevember4December 15 2013, as the same may be
amended or modified, from time to time (thHeldn”), and inter alia, Sections 1123 and 1129
of the Bankruptcy Code, 11 U.S.C. 88 1123 and 1pR&uant to the order of the United
States Bankruptcy Court for the Eastern Districvid$souri datedDecembefe17], 2013, the
text of the Corporation’s Certificate of Incorpocat, as amended, is amended and restated to
read as set forth in EXHIBIT A (the “Amended andsi¢ed Certificate of Incorporation”)
attached hereto.

3. This Amended and Restated Certificate of Incafon has been duly adopted in
accordance with Sections 245 and 303 of the Gel@gloration Law of the State of
Delaware.

4. This Amended and Restated Certificate of Ino@apon will become effective at
[#8]:00 a.m., Eastern Time, omDecember 1B 2013.
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EXHIBIT A
FIRST: The name of the corporation is Patriot Gdafporation.

SECOND: The registered office and registered agétihe Corporation in the State of
Delaware is The Corporation Trust Company, 120@eaStreet, Wilmington, New Castle
County, Delaware 19801.

THIRD: The purposes of the Corporation are to gega any lawful act or activity
for which corporations may be organized under tleagsal Corporation Law of the State of
Delaware.

FOURTH: (1) The total number of shares of all skssof stock that the Corporation
shall have the authority to issue #1D0,000,00pshares, consisting of (i@] shares of Class
A Common Stock, par value $0.00001 per share (@iass A Common StocK)-and (ii) [e]
shares of Class B Common Stock, par value $0.0p@dkhare (theClass B Common
Stock’) and (iii) [e] shares of Class C Common Stock, par value $0D@@0 share (the
“Class C Common Stock and together with the Class @ommon Stock and the Class B
Common Stock, theCommon StocK). The number of authorized shares of any of the
Common Stock may be increased or decreased (buiehmtv (y) the number of shares thereof
then outstanding, plus (z) the number of shareSashmon Stock issuable upon the exercise
of outstanding options, warrants, exchange rigtagyersion rights or similar rights for
Common Stock) by the affirmative vote of the hofdef a majority in voting power of the
stock of the Corporation entitled to vote therewaspective of the provisions of
Section 242(b)(2) of the General Corporation Lawha&f State of Delaware (or any successor
provision thereto), and no vote of the holdersmf af the Common Stock voting separately
as a class shall be required therefor.

(2) Holders of Class A Common Stock or Class Bn@mn Stock, as the case may
be, shall be entitled to vote as a separate classg amendment or modification of any
rights or privileges (by merger, reclassificatianodherwise) of the Class A Common Stock
or Class B Common Stock, as the case may be, test ot equally affect the Class B
Common Stock or Class A Common Stock, as the casebm.

(3) (a) Each holder of Class A Common Stock, hsshall be entitled to one (1)

vote for each share of Class A Common Stock heleeodrd by such holder on all matters

| on which stockholders generally are entitled toevetd-each Eachholder of Class B
Common Stock, as such, shall be entitled to onelteah(100) votes for each share of Class
B Common Stock held of record by such holder onradtters on which stockholders
generally are entitled to voteExcept as required by applicable law, sharesla§sCC
Common Stock shall have no voting power and thedrslthereof, as such, shall not be
entitled to vote on any matter that is submittec teote or for the consent of the
stockholders of the Corporation.

(b) Subject to applicable law, dividends may keelared and paid on the
Common Stock at such times and in such amountseabdard of directors of the Corporation
(the “Board of Directors”) in its discretion shall determine.
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(c) Upon the dissolution, liquidation or winding of the Corporation, the
holders of the Common Stock, as such, shall beleshtio receive, after payment or provision
for payment of the debts and other liabilities lvé Corporation, the remaining assets and
funds of the Corporation available for distributitmits stockholders ratably in proportion to
the number of shares held by them.

(d) Except in relation to voting and conversiansat forth in this Article

FOURTH, the rights of holders of Class A Commoncg&tand the rights of holders of Class
B Common Stock and the rights of holders of ClasSdinmon Stock shall be identical in all
respects, including, without limitation, with regpéo dividends and rights with respect to any
Distribution; provided, however, that in the event a Distribution is paid in thenfioof Class-A
Common-SteclorClassH specific class o€Eommon Stock (or such Common Stock
Equivalents), then holders @flass#each other class @@ommon Stock shall receivgass
Asuch Distribution in the form of shares of the sla Common Stockhat they hold(or
such Common Stock Equivalents, as the case magrseholders-of Class- B-Commen-Stock

Na aYaYatiV/a 3 2. a Uch ay

ommon—_SHEon
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(e) If the Corporation in any manner subdivides@mbines the outstanding
shares of Class A Common Steek Class BCommon Stock or Class Common Stock, the
outstanding shares efch ofthe other suclklasglasseswill be subdivided or combined in
the same proportion and manner.

(H Each one (1) share of Class B Common Stoell slutomatically, without
any further action, convert into one (1) fully paidd non-assessable share of Class A
Common Stock (i) upon the Transfer of such shaymfthe Qualified Voting Trust to a
Person that is not a Qualified Voting Trust, (iam the consummation of an IPO, (iii)
immediately prior to any consolidation, merger, tomation, recapitalization, reorganization,
reclassification or other event as a result of White shares of Class A Common Stock are
exchanged for or converted into other stock or sees, cash and/or any other property, and
the holders of Class A Common Stock and Class Br@omStock shall as a result of such
conversion receive the same kind and amount okss®rurity, cash and/or other property
distributed in such transaction, or (iv) if Warramepresentingpwe-third55% or moré of the
total number of shares of Class A Common Stock tyidg the Warrantsexcluding any
Warrants or any other warrants issued in connegiibh any management compensation,
equity incentive or employee benefit plan approlgdhe Board of Directordiave been
exercised in accordance with their termSach one (1) share of Class C Common Stock shall
automatically, without any further action, conveatio one (1) fully paid and non-assessable
share ofClass A Common Stockpon any sale or transfer thereof to any Persaonighaot a
Backstop Party or an affiliate of a Backstop Parfyhe Corporation may, from time to time,
establish such policies and procedures relatintpeéaconversion of the Class B Common
Stockand Class C Common Stot Class A Common Stock and the general admitiisira
of this duamultiple class stock structure, solely in accordance withgrovisions of this
Amended and Restated Certificate of Incorporatsord may from time to time request that
holders of shares of Class B Common Staokl Class C Common Sto@lkrnish such
certifications, affidavits or other proof to the ioration as it deems necessary to verify the
ownership of Class B Common Stogk Class C Common Stock, as applicalalied to
confirm that a conversion to Class A Common Stoa& hot occurred. A determination by the
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Secretary of the Corporation that a Transfer resualta conversion to Class A Common Stock
shall be conclusive and binding. Upon conversioiClaiss B Common Stoakr Class C
Common Stocko Class A Common Stock, such converted sharédads B Common Stock

or Class C Common Stock, as applicalsleall be deemed to be no longer outstanding and
shall resume the status of authorized and unisshaces in accordance with Section 243(b) of
the General Corporation Law of the State of Delawar

(@) fAt any time on or aftethe-earhierof(bthe dissolution, liquidation or
winding up of the Qualified Voting Trust, includingut not limited to, any termination

thereof pursuant to Section 3.1(c) of the VotingsirAgreementer{(i){e}-2618;a majority
of the disinterested members of the Board of Dinecshall have the righsubjeettoto
cause each share of Class B Common Stock heldybh@der to automatically convert into
one (1) fully paid and non-assessable share ofsGda€ommon Stock.

(h) The Corporation shall at all times reservd &aep available out of its
authorized but unissued shares of Class A CommockSsolely for the purpose of effecting
the conversion of the shares of Class B CommonkSiad Class C Common Stqcsuch
number of its shares of Class A Common Stock ab Bben time to time be sufficient to
effect the conversion of all outstanding share€lalss B Common Stocknd Class C
Common Stocknto shares of Class A Common Stock.

(4) Notwithstanding any other provision contairteziein to the contrary, no
Transfer of Common Stock or Common Stock Equivaleéata Third Party shall be
permitted, and any such Transfer shall be null\amd ab initio, if, after giving effect to
such Transfer, the Corporation would be requiredg¢ocome a reporting company under the
Securities Exchange Act of 1934, as amended (@Exelfange Act); provided, however, that
such restriction shall no longer be applicable ugienearlier of (i) the Corporation’s
registration of any class of its equity securitrgthin the meaning of the Exchange Act and
(ii) the Corporation’s listing of any class of gecurities on a national securities exchange.

(5) Prior to issuing any equity securities of Berporation or any of its subsidiaries
(collectively, “Additional Stock”‘) to any Person or Persons, the Corporation dhatl make
an offering of such Additional Stock féresuchBackstop Partiesor their affiliates, in each
case, that are Qualified Holders accordance with the following provisions:

(@) At least 20 calendar days prior to issuing Additional Stock, the
Corporation shall deliver a notice to each Back$Rapty, which notice shall state that (i) the
Corporation intends to make a proposal pursuastS3kiction (5) to each Qualified Holder and
(i) only Qualified Holders who return a writtenrgécation (in a form to be provided by the
Corporation together with such notice) of theirtistaas Qualified Holders to the Corporation,
within 10 calendar days from the date such noscsent, will be eligible to receive such
proposal (each Qualified Holder of Common Stock tieturns such written certification to
the Corporation within the required time period,“&tigible Holder”). For purposes of this
Article FOURTH, Section 5, notice to a BackstoptParovided in accordance with the
immediately preceding sentence shall be deemedristitute notice to such Backstop Party’s
affiliates, and no separate notice by the Corpomnatd such affiliates shall be requiredét
least 10 calendar days prior to selling any AddaioStock, the Corporation shall deliver a
notice (a Notice of Preemptive Right$) to each Eligible Holder stating (i) its bona did
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intention to offer such Additional Stock, (ii) tmeimber of such shares or units of Additional
Stock to be offered and (iii) the price and terrmpemuwhich it proposes to offer such
Additional Stock.

(b) Within 10 calendar days after receipt of amibe of Preemptive Rights,
each Eligible Holder may elect to purchase or obfaach such electing Eligible Holder, a
“Subscribing Holder”), at the price and on the terms specified in Nwgice of Preemptive
Rights, up to that number of shares or units ohsAidditional Stock which is equal to (i) the
total number of shares or units of such AdditioBick to be offered, as specified in the
Notice of Preemptive Rights, multiplied by (ii) eation, the numerator of which is the
number of shares of Common Stock, after givingaotffe the exercise, conversion or
exchange of Common Stock Equivalents, in each dadd,by such Subscribing Holder and
the denominator of which is the total number ofrekaof Common Stock then outstanding
after giving effect to the exercise, conversiorerchange of all Common Stock Equivalents
then outstanding (other than such Common Stockuatgnts issued pursuant to any
management compensation, equity incentive or emegldenefit plan approved by the Board
of Directors) (a Pro Rata Shar€). Notwithstanding the foregoing, in the event ttie
equity securities of the Company or its subsidsatleat entitle Eligible Holders to exercise
preemptive rights are voting securities, each Siliiag Holder may, at its option, elect to
receive in lieu of its Pro Rata Share of AdditioSabck equity securities of the Corporation
or the relevant subsidiary thereof that (x) havevating rights, (y) mandatorily and
automatically convert into shares of Additional &taipon any sale or transfer thereof to any
Person that is not a Backstop Party or an affiledte Backstop Party and (z) are sold at a
price that is identical to, and otherwise have tethat are in all respects identical to, the
price and terms of the Additional Stock (th&ltérnate Additional Stock™).

(c) If all shares of Additional Stock which an d@thle Holder is entitled to obtain
pursuant to Section (5)(b) are not elected to hlaioed as provided, then the Corporation
may, during the 60 day period following the expoatof the period provided in Section
(5)(b), offer the remaining unsubscribed portionsath Additional Stock to any Person or
Persons (including any Subscribing Holder, whetitenot such Subscribing Holder has
previously elected to purchase its entire Pro F&tare) at a price not less than, and upon
terms no more favorable to the offeree than thpgeiied in the Notice of Preemptive
Rights. If the Corporation does not enter into greament for the sale of the Additional
Stock within such period, or if such agreementas consummated within 30 days of the
execution thereof, the right provided hereundell dfeadeemed to be revived and such
Additional Stock shall not be sold unless firstffeed to the holders of Common Stock in
accordance herewith. Subject to Section (5)(e),Gbgoration may not make any sale of
Additional Stock unless, prior to or simultaneousigrewith, all Subscribing Holders obtain
their Pro Rata Share on the terms set forth inaff@icable Notice of Preemptive Right§or
purposes of this Section (5)(c), references to #alaal Stock shall be deemed to include any
Alternate Additional Stock purchased by a Subspghiolder pursuant to an election made in
accordance with Section (5)(b).

(d) The preemptive rights in this Section (5) Enak be transferrable and as to
any Backstop Partgnd its affiliates that is a Qualified Holder, legtively, shall terminate
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and be of no further force and effect at such tasesuch Backstop Party a#tssuch
affiliates_collectively,no longer hold any Common Stock or Common Stocki\Edents.

(e) The preemptive rights in this Section (5) khat apply to the offer or sale
of Excluded Stock and shall terminate, such thet $ection (5) shall have no further force or
effect, immediately following an IPO.

(H Notwithstanding any of the foregoing to thentrary, the Corporation shall
have no obligation to comply with any provisiontbfs Section (5) if, in the reasonable
opinion of counsel to the Corporation, such cormge@awould violate the Securities Act of
1933, as amended (th&¢&curities Act) or the Exchange Act, or the rules and regulation
promulgated thereunder.

FIFTH: The Board of Directors shall be authorizednake, amend, alter, change, add
to or repeal the By-Laws of the Corporation in amgnner not inconsistent with the laws of
the State of Delaware, subject to the power ofstibekholders to amend, alter, change, add to
or repeal the By-Laws made by the Board of Dirextor

SIXTH: This Charter may not be altered, amendedepealed, in whole or in part,
nor shall a new Charter be adopted by the stockineldithout obtaining the approval of at
least66-2/5H5 percent of the voting power of all of the theruss and outstanding shares of
the Corporation’s Common Stock, voting togethenasngle class.

SEVENTH: To the fullest extent permitted by thev¢aof the State of Delaware:

(1) The Corporation shall indemnify any persond(@uch person’s heirs, executors
or administrators) who was or is a party or is @ateaed to be made a party to any
threatened, pending or completed action, suit ocgeding (brought in the right of the
Corporation or otherwise), whether civil, criminatjministrative or investigative, and
whether formal or informal, including appeals, Bason of the fact that such person is or
was a director or officer of the Corporation or,ilera director or officer of the Corporation,
is or was, serving at the request of the Corpamnadi® a director, officer, partner, trustee,
employee or agent of another corporation, partmgrgbint venture, trust, limited liability
company or other enterprise, for and against glkeages (including attorneys’ fees),
judgments, fines and amounts paid in settlementaflgtand reasonably incurred by such
person or such heirs, executors or administratox®nnection with such action, suit or
proceeding, including appeals. The Corporationlgiraimptly pay expenses incurred by any
person described in the first sentence of thisi@e¢l) in defending any action, suit or
proceeding in advance of the final disposition wéls action, suit or proceeding, including
appeals, upon presentation of appropriate docurientaNotwithstanding the preceding
sentences, the Corporation shall be required tenmmify a person described in such
sentences who was not a director or officer ofGloeporation as of Decembgt8}, 2013,
only to the extent that the events precipitating action, suit or proceeding occurred after
July 9, 2012, and the Corporation shall be requiceshdemnify a person described in such
sentences in connection with any action, suit oceeding (or part thereof) commenced by
such person only if the commencement of such action or proceeding (or part thereof) by
such person was authorized by the Board of Direatbithe Corporation.
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(2) The Corporation may, by action of its BoafdDirectors, provide
indemnification to such of the employees and agemtsvith respect to an event occurring on
or before July 9, 2012 to such of the former doestor officers, of the Corporation to such
extent and to such effect as the Board of Direcsbed! determine to be appropriate and
authorized by the laws of the State of Delawareyided that, for each such former director
or officer or current or former employee or agehg Corporation may indemnify such
persons only to the extent of available coveragdgeuman applicable insurance policy (and
payable from the proceeds of such insurance poligyless otherwise required by the laws of
the State of Delaware.

(3) The Corporation may purchase and maintaiorarece on behalf of any person
described in Section (1) or Section (2) of thisidet SEVENTH against any liability asserted
against such person, whether or not the Corporatiaund have the power to indemnify such
person against such liability under the provisiohshis Article SEVENTH or otherwise.

(4) The provisions of this Article SEVENTH shakk applicable to all actions,
claims, suits or proceedings made or commenced thkkeadoption hereof, whether arising
from acts or omissions to act occurring before fagrdts adoption. The provisions of this
Article SEVENTH shall be deemed to be a contra¢tvben the Corporation and each
director or officer who serves in such capacitgay time while this Article SEVENTH and
the relevant provisions of the laws of the Stat®efaware and other applicable law, if any,
are in effect, and any repeal or modification hesdwll not affect any rights or obligations
then existing with respect to any state of factamy action, suit or proceeding then or
theretofore existing, or any action, suit or pratieg thereafter brought or threatened based
in whole or in part on any such state of factsarly provision of this Article SEVENTH
shall be found to be invalid or limited in applicet by reason of any law or regulation, it
shall not affect the validity of the remaining piiens hereof. The rights of indemnification
provided in this Article SEVENTH shall neither bectusive of, nor be deemed in limitation
of, any rights to which an officer, director, eny#e or agent may otherwise be entitled or
permitted by contract, this Amended and RestatetifiCate of Incorporation, vote of
stockholders or directors or otherwise, or as aenaff law, both as to actions in such
person’s official capacity and actions in any otbapacity while holding such office.

(5) For purposes of this Article SEVENTH, refetea to “other enterprises” shall
include employee benefit plans; references to Hirghall include any excise taxes assessed
on a person with respect to an employee benefit; @ad references to “serving at the
request of the Corporation” shall include any saas a director, officer, employee or agent
of the Corporation which imposes duties on, or ines services by, such director, officer,
employee, or agent with respect to an employeefivgrian, its participants, or beneficiaries.

(6) A director of the Corporation shall not bablie to the Corporation or its
stockholders for monetary damages for breach afcfaty duty as a director, except to the
extent such exemption from liability or limitatidhereof is not permitted under the General
Corporation Law of the State of Delaware as theesarists or may hereafter be amended.
Any amendment, modification or repeal of the foiegosentence shall not adversely affect
any right or protection of a director of the Cormtton hereunder in respect of any act or
omission occurring prior to the time of such ameadmmaodification or repeal.
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EIGHTH: (1) The business and affairs of the Cogtion shall be managed by or
under the direction of a Board of Directors.

(2) The number of directors which shall consétthe Board of Directors shall
initially be five (5) and, thereafter, shall bedtk exclusively by one or more resolutions
adopted from time to time by the affirmative vofeaomajority of the Board of Directors in
accordance with the By-Laws of the Corporatiprhe following individuals are hereby
appointed as the directors of the Corporation tol leffice until the next annual meeting of
stockholders or until their successors are eleatet qualified:fe}}-Timothy J. Bernlohr,
Charles H. Cremens, Eugene I. Davis, Bennett Kfi¢ldtand Daniel D. Smith.

(3) Unless and except to the extent that the 8y4 of the Corporation shall so
require, the election of the directors of the Cogtion need not be by written ballot. There
shall be no cumulative voting in the election afedtors.

NINTH: Meetings of stockholders may be held witlnwithout the State of
Delaware, as the By-Laws of the Corporation mayiole@ The books of the Corporation
may be kept outside the State of Delaware at slader places as may be designated by the
Board of Directors or in the By-Laws of the Corpara.

TENTH: The shares of the Corporation shall be urfasted shares, provided that the
Board of Directors may provide by resolution oralesons that some or all classes or series
of the Corporation’s stock shall be certificatecrgs.

ELEVENTH:To the extent required by Section 1123a){f the Bankruptcy Code, the
Corporation shall not issue nonvoting equity semgi This provision shall have no further
force and effect beyond that required by Sectiok3{4)(6) of the Bankruptcy Code and is
applicable only for so long as such Section isffact and applicable to the Corporation.

TWELFTH:The Corporation expressly elects not togogerned by Section 203 of the
General Corporation Law of the State of Delaware.

THIRTEENTH: The following terms, where capitalizedthis Amended and Restated
Certificate, shall have the meanings ascribed éontimn this Article THIRTEENTH:

“Backstop Party’ means any ofkist-Backstop-Parties}-and-any-of-theirrespective

affiliatesthe entities and/or their investment advisors, mars managed funds or
accounts, intermediaries or nominees set forthhenstgnature pages to that certain
Backstop Rights Purchase Agreement, dated Novehb2013, and any person
executing a joinder to the Backstop Rights Purcieseement in substantially the
form attached thereto as Exhibit A.

“Distribution ” means (i) any dividend or distribution of caslngperty or shares of the
Corporation’s capital stock; and (ii) any distrilut following or in connection with
any liquidation, dissolution or winding up of the@oration, either voluntary or
involuntary.
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“Common Stock Equivalents means any warrants, rights call options or other
securities exchangeable or exercisable for, or edile into, Common Stock.

“Effective Date’ means the Business Day selected by the Corpordhiat is (i) on or
after the date that the Bankruptcy Court entersraer confirming the Plan and on
which date no stay of such order is in effect arjdof or after the date on which the
conditions to effectiveness of the Plan specifiegdection 12.1 of the Plan have been
either satisfied or waived as set forth therein.

“Excluded Stock means (i) Additional Stock issued or issuableadily in
consideration for the acquisition of another busen#om one or more unaffiliated third
parties approved by the Board of Directors by tloepGration by merger, purchase of
all or substantially all of the assets or othergaaization, (ii) Additional Stock sold by
the Corporation in an IPO, (iii) Additional Stocksued or issuable in connection with
any debt financing from or with one or more ung&ted third parties approved by the
Board of Directors, (iv) Additional Stock issuediesuable pursuant to any
management compensation, equity incentive or enepldenefit plan approved by the
Board of Directors, (v) shares of Common Stockaesisar issuable pursuant to
Common Stock Equivalents outstanding as of the dateof, (vi) shares of Common
Stock issuable upon the conversion of shares ddsSCBaCommon Stock into Class A
Common Stock, (vii) shares of Common Stock issugethb Corporation as a stock
dividend payable in shares of Common Stock, or ugon subdivision or split of the
outstanding shares of Common Stock or (viii) Additl Stock issued to the
Corporation or one or more of its subsidiaries.

“IPO” means the Corporation’s bona fide initial pulditering of any class of its
equity securities pursuant to an effective regigtnastatement filed with the Securities
and Exchange Commission under the Securities Act.

“Persori means any individual, corporation, partnershimitied liability company, joint
venture, association, joint-stock company, trustncorporated organization or any
agency or political subdivision thereof.

“Qualified Holder” means a holder of Common Stock or Common Stocdkiiedents
who isa Backstop Party or an affiliate afBackstop Party and is (i) a “qualified
institutional buyer” as defined in Rule 144A undee Securities Act or (ii) an
“accredited investor” as defined in Rule 501(aRa&fgulation D under the Securities
Act.

“Qualified Voting Trust” means that certain voting trust created by théingpTrust
Agreement.

“Third Party ” means any Person which is not deemed to be arewfmrecord of
Common Stock or Common Stock Equivalents pursuamule 12g5-1 under the
Exchange Act.

“Transfer” means to sell, hypothecate, give, convey, bedudednsfer, assign, pledge
or in any other way whatsoever encumber or dispose.
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“Voting Trust Agreement” means the voting trust agreement, made aSemfember
[——— ], 2013, by andamendpetweenthe Corporation and Torque Point
AdwvisersPCX LLC.

“Warrants ” means the warrants to acquire New Class A ComBtoick issued on the
Effective Date.
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IN WITNESS WHEREOF, the undersigned has executedSbcond Amended and
Restated Certificate of Incorporation tlie18th day offe}December2013.

PATRIOT COAL CORPORATION

By:
Name:
Title:

10
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Exhibit 3



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 29 of 213

SECOND AMENDED AND RESTATED
BY-LAWS
OF
PATRIOT COAL CORPORATION
(Asadopted and in effect on December 18, 2013)

ARTICLE

MEETING OF STOCKHOLDERS

Section 1.1. Place of Meeting. Meetings of the stockholders of the Corporation shall be
held at such place either within or without the State of Delaware as the Board of Directors may
determine.

Section 1.2. Annua Meetings. (A) Unless directors are elected by written consent in lieu
of an annual meeting as permitted by the General Corporation Law of the State of Delaware as
the same exists or may hereafter be amended (“Delaware Law™), an annual meeting of
stockholders, commencing with the year 2014, shall be held for the election of directors and to
transact such other business as may properly be brought before the meeting. Stockholders may,
unless the Corporation’s Second Amended and Restated Certificate of Incorporation (as
amended and restated from time to time, the “ Charter”) otherwise provides, act by written
consent to elect directors; provided, however, that if such consent isless than unanimous, such
action by written consent may be in lieu of holding an annual meeting only if all of the
directorships to which directors could be elected at an annual meeting held at the effective time
of such action are vacant and are filled by such action.

Section 1.3. Special Meetings. Special meetings of stockholders may be called by the
Chief Executive Officer, the Chairman of the Board or by the board of directors of the
Corporation (the “Board of Directors’) pursuant to a resolution approved by a majority of the
then authorized number of directors and shall be called by the Secretary at the request in writing
of holders of record of a majority of the outstanding voting power of the Corporation entitled to
vote. Such request shall state the purpose or purposes of the proposed meeting.

Section 1.4. Notice of Meetings and Adjourned Meetings;, Waivers of Notice. (A)
Except as otherwise required by law, whenever stockholders are required or permitted to take
any action at a meeting of stockholders, whether an annual meeting or a special meeting, a
written notice of the meeting shall be given which shall state the place, if any, date and hour of
the meeting, the means of remote communications, if any, by which stockholders and proxy
holders may be deemed to be present in person and vote at such meeting, the record date for
determining the stockholders entitled to vote at the meeting, if such date is different from the
record date for determining stockholders entitled to notice of the meeting, and, in the case of a
special meeting, the purpose or purposes for which the meeting is called. Unless otherwise
provided by Delaware Law, such notice shall be given not less than 40 nor more than 60 days
before the date of the meeting to each stockholder of record entitled to vote at such meeting.
Unless these By-laws otherwise require, when a meeting is adjourned to another time or place
(whether or not a quorum is present), notice need not be given of the adjourned meeting if the
time, place, if any, and the means of remote communications, if any, by which stockholders and
proxy holders may be deemed to be present in person and vote at such meeting, are announced at




Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 30 of 213

the meeting at which the adjournment is taken. At the adjourned meeting, the Corporation may
transact any business which might have been transacted at the original meeting. If the
adjournment is for more than 30 days, or after the adjournment a new record date is fixed for the
adjourned meeting, a notice of the adjourned meeting shall be given to each stockholder of
record entitled to vote at the meeting.

(B) A written waiver of any such notice signed by the person entitled thereto, or a
waiver by electronic transmission by the person entitled to notice, whether before or after the
time stated therein, shall be deemed equivalent to notice. Attendance of a person at a meeting
shall constitute awaiver of notice of such meeting, except when the person attends the meeting
for the express purpose of objecting, at the beginning of the meeting, to the transaction of any
business because the meeting is not lawfully called or convened. Business transacted at any
special meeting of stockholders shall be limited to the purposes stated in the notice.

Section 1.5. Nomination of Directors. Only persons who are nominated in accordance
with the procedures set forth in these By-laws shall be eligible to serve as directors. Nominations
of persons for election to the Board of Directors of the Corporation may be made at a meeting of
stockholders (a) by or at the direction of the Board of Directors, including as specified in the
notice of meeting and any supplement thereto or (b) by any stockholder of the Corporation who
isastockholder of record at the time of giving of notice provided for in this Section 1.5, who
shall be entitled to vote for the election of directors at the meeting and who complies with the
notice and delivery procedures set forth in this Section 1.5. Such nominations, other than those
made by or at the direction of the Board of Directors, shall be made pursuant to timely noticein
writing to the Secretary of the Corporation. To be timely, a stockholder’s notice shall be
delivered to and received by the Secretary at the principal executive offices of the Corporation
not later than the close of business on the 10th day following the day on which notice of the date
of the meeting isfirst given by the Corporation. In no event shall the notice of an adjournment
or postponement of an annual meeting commence a new time period (or extend any time period)
for the giving of a stockholder’ s notice as described in this Section 1.5. Such stockholder’s
notice shall set forth

(A) asto each person whom the stockholder proposes to nominate for election as
adirector, all information relating to such person that is or would be required to be
disclosed in solicitations of proxies for election of directorsin an election contest, or is
otherwise required, pursuant to Regulation 14A under the Securities Exchange Act of
1934, as amended (the “Exchange Act”) and Rule 14a-11 thereunder (and such person’s
written consent to being named as a nominee and to serving as a director if elected); and

(B) asto the stockholder giving the notice

(i) the name and address, as they appear on the Corporation’ s books, of
such stockholder and

(i1) (a) the class or series and number of shares of the Corporation which
are held of record or are beneficially owned by such stockholder and (b) a
representation that the stockholder is a holder of record of stock of the
Corporation entitled to vote at such meeting and intends to appear in person or by
proxy at the meeting to propose such nomination.
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The Corporation may require any proposed nominee to furnish such other information as
it may reasonably require, including the completion of any questionnaires, to determine the
eligibility of such proposed nominee to serve as a director of the Corporation and the impact that
such service would have on the ability of the Corporation to satisfy the requirements of laws,
rules, regulations and listing standards applicable to the Corporation or its directors.

Section 1.6. Notice of Business. At any meeting of the stockholders, only such business
shall be conducted as shall have been brought before the meeting (a) by or at the direction of the
Board of Directors, including as specified in the notice of meeting and any supplement thereto or
(b) by any stockholder of the Corporation who is a stockholder of record at the time of giving of
the notice provided for in this Section 1.6, who shall be entitled to vote at such meeting and who
complies with the notice procedures set forth in this Section 1.6. For business to be properly
brought before a stockholder meeting by a stockholder, the business must be a proper matter for
stockholder action and the stockholder must have given timely notice thereof in writing to the
secretary of the Corporation. To betimely, a stockholder’ s notice shall be delivered to and
received by the Secretary at the principal executive offices of the Corporation not later than the
close of business on the 10th day following the day on which notice of the date of the meeting is
first given by the Corporation. 1n no event shall the notice of an adjournment or postponement
of an annual meeting commence a new time period (or extend any time period) for the giving of
a stockholder's notice as described in this Section 1.6. A stockholder’ s notice shall set forth as to
each matter the stockholder proposes to bring before the meeting

(A) abrief description of the business desired to be brought before the meeting,
the text of the proposal or business (including the text of any resolutions proposed for
consideration and if such businessincludes a proposal to amend the By-laws of the
Corporation, the text of the proposed amendment), and the reasons for conducting such
business at the meeting and any material interest in such business of such stockholder;

(B) asto the stockholder giving the notice

(i) the name and address, as they appear on the Corporation’ s books, of
such stockholder and

(i1) (a) the class or series and number of shares of the Corporation which
are held of record or are beneficially owned by such stockholder and (b) a
representation that the stockholder is a holder of record of stock of the
Corporation entitled to vote at such meeting and intends to appear in person or by
proxy at the meeting to propose such business.

The chairman of the meeting shall have the power and duty to determine whether a
nomination or any business proposed to be brought before the meeting was made or proposed in
accordance with the procedures set forth in these Section 1.5 and Section 1.6, and if any
proposed nomination or businessis not in compliance with these Sections as applicable, to
declare that such defective proposal or nomination shall be disregarded. Notwithstanding the
foregoing provisions of these Section 1.5 and Section 1.6, unless otherwise required by law, if
the stockholder (or a qualified representative of the stockholder) does not appear at the meeting
of stockholders of the Corporation to present a nomination or proposed business, such
nomination shall be disregarded and such proposed business shall not be transacted,
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notwithstanding that proxies in respect of such vote may have been received by the Corporation.
For purposes of these Section 1.5 and Section 1.6, to be considered a qualified representative of
the stockholder, a person must be a duly authorized officer, manager or partner of such
stockholder or must be authorized by a writing executed by such stockholder or an electronic
transmission delivered by such stockholder to act for such stockholder as proxy at the meeting of
stockholders and such person must produce such writing or electronic transmission, or areliable
reproduction of the writing or electronic transmission, at the meeting of stockholders.

Section 1.7. Quorum. At any meeting of stockholders, the holders of record, present in
person or by proxy, of amajority of the voting power of the Corporation’s issued and
outstanding capital stock and entitled to vote thereat shall constitute a quorum for the transaction
of business, except as otherwise provided by applicable law. Where a separate vote by aclass or
classes or seriesisrequired, amajority of the voting power of the shares of such class or classes
or seriesin person or represented by proxy shall constitute a guorum entitled to take action with
respect to that vote on that matter. In the absence of a quorum, any officer entitled to preside at
or to act as secretary of the meeting shall have the power to adjourn the meeting from time to
time until aquorum is present.

Section 1.8. Voting. Except as otherwise provided by applicable law, these By-laws or
by the Charter, (a) al matters submitted to a meeting of stockholders, other than the el ection of
directors, shall be decided by vote of the holders of record of a majority of the voting power of
the Corporation’ s issued and outstanding capital stock present in person or represented by proxy
at the meeting and entitled to vote on the matter, (b) directors shall be elected by a plurality of
the votes of the shares of the Corporation’s issued and outstanding capital stock present in person
or represented by proxy at the meeting and entitled to vote on the election of directors and ()
each stockholder entitled to vote at a meeting of stockholders or to express consent or dissent to
acorporate action in writing without a meeting may authorize another person or persons to act
for such stockholder by proxy, appointed by an instrument in writing, subscribed by such
stockholder or by his attorney thereunto authorized, or by proxy sent by cable, telegram or by
any means of electronic communication permitted by law, which resultsin awriting from such
stockholder or by his attorney, and delivered to the secretary of the meeting. No proxy shall be
voted after three (3) years from its date, unless said proxy provides for alonger period.

Section 1.9 Action by Consent. (A) Unless otherwise provided in the Charter, any action
required to be taken at any annual or special meeting of stockholders, or any action which may
be taken at any annual or special meeting of stockholders, may be taken without a meeting,
without prior notice and without avote, if aconsent or consents in writing, setting forth the
action so taken, shall be signed by the holders of outstanding capital stock having not less than
the minimum number of votes that would be necessary to authorize or take such action at a
meeting at which all shares entitled to vote thereon were present and voted and shall be delivered
to the Corporation by delivery to its registered office in Delaware, its principal place of business,
or an officer or agent of the Corporation having custody of the book in which proceedings of
meetings of stockholders are recorded. Delivery made to the Corporation’ s registered office
shall be by hand or by certified or registered mail, return receipt requested. Prompt notice of the
taking of the corporate action without a meeting by less than unanimous written consent shall be
given to those stockholders who have not consented in writing and who, if the action had been
taken at a meeting, would have been entitled to notice of the meeting if the record date for such
meeting had been the date that written consents signed by a sufficient number of stockholdersto
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take the action were delivered to the Corporation as provided in subparagraph (B) of this Section
1.9.

(B) Every written consent shall bear the date of signature of each stockholder who
signs the consent, and no written consent shall be effective to take the corporate action referred
to therein unless, within 60 days of the earliest dated consent delivered in the manner required by
this Section 1.9 and by applicable law to the Corporation, written consents signed by a sufficient
number of holders to take action are delivered to the Corporation by delivery to its registered
office in Delaware, its principal place of business or an officer or agent of the Corporation
having custody of the book in which proceedings of meetings of stockholders are recorded.
Delivery made to the Corporation’s registered office shall be by hand or by certified or registered
mail, return receipt requested.

Section 1.10. General. (A) Only persons who are nominated in accordance with the
procedures set forth in these By-Laws shall be eligible to serve as directors and only such
business shall be conducted at a meeting of stockholders as shall have been brought before the
meeting in accordance with the procedures set forth in these By-Laws. Except as otherwise
provided by law, the Charter or these By-Laws, the Chairman of the meeting shall have the
power and duty to determine whether a nomination or any business proposed to be brought
before the meeting was made in accordance with the procedures set forth in these By-Laws and,
if any proposed nomination or business is not in compliance with these By-Laws, to declare that
such defective nomination shall be disregarded or that such proposed business shall not be
transacted.

(B) For purposes of these By-Laws, no adjournment nor notice of adjournment of
any meeting shall be deemed to constitute a new notice of such meeting for purposes of this
Articlel, and in order for any notification required to be delivered by a stockholder pursuant to
this Article | to be timely, such notification must be delivered within the periods set forth above
with respect to the originally scheduled meeting. Subject to applicable law, the Board of
Directors may elect to postpone any previously scheduled meeting of stockholders.

Section 1.11. List of Stockholders Entitled to Vote. The officer of the Corporation who
has charge of the stock ledger of the Corporation shall prepare and make, at least ten (10) days
before every meeting of stockholders, acomplete list of the stockholders entitled to vote at the
meeting, arranged in alphabetical order, and showing the address of each stockholder and the
number of shares registered in the name of each stockholder. Such list shall be open to the
examination of any stockholder, for any purpose germane to the meeting, during ordinary
business hours, for a period of at least ten (10) days prior to the meeting (i) on areasonably
accessible electronic network, provided that the information required to gain accessto such list is
provided with the notice of the meeting, or (ii) during ordinary business hours, at the principal
place of business of the Corporation. In the event that the Corporation determines to make the
list available on an electronic network, the Corporation may take reasonabl e steps to ensure that
such information is available only to stockholders of the Corporation. If the meeting isto be held
at aplace, then the list shall be produced and kept at the time and place of the meeting during the
whole time thereof, and may be inspected by any stockholder who is present. |f the meeting isto
be held solely by means of remote communication, then the list shall also be open to the
examination of any stockholder during the whole time of the meeting on areasonably accessible
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electronic network, and the information required to access such list shall be provided with the
notice of the meeting.

ARTICLE Il

DIRECTORS

Section 2.1. Number, Election and Removal of Directors. The number of Directors that
shall constitute the Board of Directors shall initially be five (5). Thereafter, within the limits
specified in the Charter, the number of Directors shall be determined by the Board of Directors
or by the stockholders. The Directors shall be elected by the stockholders at their annual
meeting in the manner set forth in the Charter, except as provided in Section 1.2 and Section 2.9
herein, and each director so elected shall hold office until such director’s successor is elected and
qualified or until such director’s earlier death, resignation or removal. Directors may be
removed with or without cause, at any time by the affirmative vote of at least 55 percent in
voting power of all shares of the Corporation entitled to vote generally in the election of
directors, voting as a single class and vacancies thus created may be filled in accordance with
Section 2.9 herein.

Section 2.2. Regular Meetings. After the place and time of regular meetings of the
Board of Directors shall have been determined and notice thereof shall have been once given to
each member of the Board of Directors, regular meetings may be held without further notice
being given.

Section 2.3 Special Meetings. Specia meetings of the Board of Directors may be called
by the Chairman of the Board or the President and shall be called by the Chairman of the Board,
President or Secretary on the written request of three directors. Notice of special meetings of the
Board of Directors shall be given to each director at |east three days before the date of the
meeting in such manner asis determined by the Board of Directors. A meeting of the Board of
Directors may be held without notice immediately after the annual meeting of the stockholders.

Section 2.4. Quorum. A majority of the entire Board of Directors shall constitute a
qguorum for the transaction of business. If aquorum isnot present at any meeting of the Board of
Directors, the Directors present may adjourn the meeting from time to time, without notice other
than announcement at the meeting, until such a quorum is present. Except as otherwise provided
by applicable law, the Charter, these By-Laws or any contract or agreement to which the
Corporation is a party, the act of amajority of the Directors present at any meeting at which
there is a quorum shall be the act of the Board of Directors.

Section 2.5. Committees of Directors. The Board of Directors may, by resolution
adopted by a majority of the entire Board, designate one or more committees, including without
limitation an Executive Committee, to have and exercise such power and authority as the Board
of Directors shall specify. In the absence or disqualification of a member of a committee, the
member or members thereof present at any meeting and not disqualified from voting, whether or
not he or they constitute a quorum, may unanimously appoint another Director to act at the
meeting in place of any such absent or disqualified member.
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Section 2.6. Actions without a Meeting. Any action required or permitted to be taken at
any meeting of the Board of Directors or acommittee thereof may be taken without a meeting if
all the members of the board or of such committee, as the case may be, consent thereto in writing
or by electronic transmission, and such writing or writings or electronic transmission or
transmissions are filed with the records of the meetings of the board or of such committee. Such
consent shall be treated for all purposes as the act of the board or of such committee, as the case
may be.

Section 2.7. Participation in Meetings by Conference Telephone. Members of the Board
of Directors, or any committee designated by the Board of Directors, may participate in a
meeting of such board or committee by means of conference telephone or other communications
equipment by means of which all persons participating in the meeting can hear each other or by
any other means permitted by law. Such participation shall constitute presence in person at such
meeting.

Section 2.8. Resignation. Any director may resign at any time by giving notice in
writing or by electronic transmission to the Board of Directors or to the Secretary of the
Corporation. The resignation of any director shall take effect upon receipt of notice thereof or at
such later time as shall be specified in such notice; and unless otherwise specified therein, the
acceptance of such resignation shall not be necessary to make it effective

Section 2.9. Vacancies. Unless otherwise required by law or provided in the Charter,
vacancies and newly created directorships resulting from any increase in the authorized number
of directors elected by all the stockholders having the right to vote as a single class may be filled
by (i) amagjority of the directors then in office, although less than a quorum, or by a sole
remaining director, or (ii) by the affirmative vote or written consent of the holders of a mgjority
of voting power of the outstanding capital stock of the Corporation then entitled to vote at any
election of directors. Whenever the holders of any class or classes of stock or series thereof are
entitled to elect one or more directors by the Charter, vacancies and newly created directorships
of such class or classes or series may be filled by a mgjority of directors elected by such class or
classes or series thereof then in office, or by a sole remaining director so elected. Each director
so chosen shall hold office until his or her successor is elected and qualified, or until his or her
earlier death, resignation or removal. If there are no directorsin office, then an election of
directors may be held in accordance with the law. Unless otherwise provided in the Charter,
when one or more directors shall resign from the Board, effective at afuture date, a majority of
the directors then in office, including those who have so resigned, shall have the power to fill
such vacancy or vacancies, the vote thereon to take effect when such resignation or resignations
shall become effective, and each director so chosen shall hold office as provided in the filling of
other vacancies.

Section 2.10. Compensation. In the discretion of the Board of Directors, each director
may be paid such feesfor his or her services as director (including as a member of one or more
committees of the Board of Directors) and be reimbursed for his or her reasonabl e expenses
incurred in the performance of his or her duties as director as the board of directors from timeto
time may determine. Nothing contained in this Section 2.10 shall be construed to preclude any
director from serving the Corporation in any other capacity and receiving reasonable
compensation therefor.
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Section 2.11. Reliance Upon Books and Records. A member of the Board of Directors,
or amember of any committee designated by the Board of Directors shall, in the performance of
his or her duties, be fully protected in relying in good faith upon the records of the Corporation
and upon such information, opinions, reports or statements presented to the Corporation by any
of the Corporation’s officers, employees, agents, committees, or by any other person asto
matters the member reasonably believes are within such other person’s or persons’ professional
or expert competence, and who has been selected with reasonable care by or on behalf of the
Corporation.

ARTICLE I

CHAIRMAN OF THE BOARD AND OFFICERS

Section 3.1. Chairman of the Board. The Board of Directors shall elect from timeto
time one of its own members as the Chairman of the Board of Directors (the “Chairman”). The
Chairman may also be the Chief Executive Officer or other officer of the Corporation. The
Chairman shall preside at the meetings of the Board and may call meetings of the Board and any
committee thereof, whenever he deems necessary, and he shall call to order and preside at all
meetings of the stockholders of the Corporation. In addition, he shall have such other powers
and duties as the Board shall designate from time to time.

Section 3.2. Principal Officers. The principal officers of the Corporation shall consist of
a Chief Executive Officer, a President, one or more Executive Vice Presidents, a Secretary, a
Treasurer and such other additional officers with such titles (including, without limitation, a
Chief Operating Officer and a Chief Financial Officer) asthe Board of Directors shall from time
to time determine, all of whom shall be elected by and shall serve at the pleasure of the Board of
Directors. Subject to applicable law, an officer may hold more than one office, if so elected by
the Board of Directors. Such officers shall have the usual powers and shall perform all the usua
duties incident to their respective offices. Such officers shall also have such powers and duties
as from time to time may be conferred by the Board of Directors. All officers shall be subject to
the supervision and direction of the Board of Directors. The Board of Directors may from time
to time elect, or the Chief Executive Officer or President may appoint, such other officers
(including one or more Senior Vice Presidents, Vice Presidents, Assistant Vice Presidents,
Assistant Secretaries, Assistant Treasurers, and Assistant Controllers) and such agents, as may be
necessary or desirable for the conduct of the business of the Corporation. Such other officers
and agents shall have such duties and shall hold their offices for such terms as may be prescribed
by the Board of Directors or by the Chief Executive Officer or President, as the case may be.
The officers of the Corporation need not be stockholders of the Corporation nor need such
officers be directors of the Corporation.

Section 3.3. Election and Term of Office. The officers of the Corporation shall be
elected annually by the Board of Directors at the regular meeting of the Board of Directors held
after the annual meeting of stockholders. If the election of officers shall not be held at such
meeting, such election shall be held as soon thereafter as convenient. Each officer shall hold
office until his successor shall have been duly elected and shall have qualified or until his death
or until he shall resign, but any officer may be removed from office at any time as provided in
Section 3.4.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 37 of 213

Section 3.4. Removal. Any officer elected, or agent appointed, by the Board of Directors
may be removed by resolution adopted by the Board of Directors whenever, in their judgment,
the best interests of the Corporation would be served thereby. Any officer or agent appointed by
the Chief Executive Officer or the President may be removed by the Chief Executive Officer or
the President, as the case may be, whenever, in such officer’ s judgment, the best interests of the
Corporation would be served thereby. Such removal shall be without prejudice to the contractual
rights, if any, of the person so removed; provided that no elected officer shall have any
contractua rights against the Corporation for compensation beyond the date of the election of his
successor, his death, his resignation or his removal, whichever event shall first occur, except as
otherwise provided in an employment contract or under an employee deferred compensation
plan.

Section 3.5. Resignations. Any officer may resign at any time by giving written notice
to the Board of Directors (or to aprincipal officer if the Board of Directors has delegated to such
principal officer the power to appoint and to remove such officer). The resignation of any officer
shall take effect upon receipt of notice thereof or at such later time as shall be specified in such
notice; and unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.

Section 3.6. Vacancies. A newly created elected office and a vacancy in any elected
office because of death, resignation, or removal may be filled by the Board of Directors for the
unexpired portion of the term at any meeting of the Board of Directors. Any vacancy in an
office appointed by the Chief Executive Officer or the President because of death, resignation, or
removal may be filled by the Chief Executive Officer or the President.

ARTICLE IV

INDEMNIFICATION

Section 4.1. Mandatory Indemnification. The Corporation shall indemnify any person
(and such person’s heirs, executors or administrators) who was or is a party or is threatened to be
made a party to any threatened, pending or completed action, suit or proceeding (brought in the
right of the Corporation or otherwise), whether civil, criminal, administrative or investigative,
and whether formal or informal, including appeals, by reason of the fact that such personisor
was adirector or officer of the Corporation or, while a director or officer of the Corporation, is or
was, serving at the request of the Corporation as a director, officer, partner, trustee, employee or
agent of another corporation, partnership, joint venture, trust, limited liability company or other
enterprise, for and against all expenses (including attorneys' fees), judgments, fines and amounts
paid in settlement actually and reasonably incurred by such person or such heirs, executors or
administrators in connection with such action, suit or proceeding, including appeals. The
Corporation shall promptly pay expenses incurred by any person described in this Section 4.1 in
defending any action, suit or proceeding in advance of the final disposition of such action, suit or
proceeding, including appeal's, upon presentation of appropriate documentation. Notwithstanding
the preceding sentences, the Corporation shall be required to indemnify a person described in
such sentences who was not a director or officer of the Corporation as of December 18, 2013
only to the extent that the events precipitating any action, suit or proceeding occurred after July
9, 2012, and the Corporation shall be required to indemnify a person described in such sentences
in connection with any action, suit or proceeding (or part thereof) commenced by such person
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only if the commencement of such action, suit or proceeding (or part thereof) by such person was
authorized by the Board of Directors of the Corporation.

Section 4.2. Permissive Indemnification. The Corporation may, by action of its Board of
Directors, provide indemnification to such of the employees and agents, or with respect to an
event occurring on or before July 9, 2012 to such of the former directors or officers, of the
Corporation to such extent and to such effect as the Board of Directors shall determine to be
appropriate and authorized by the laws of the State of Delaware; provided that, for each such
former director or officer or current or former employee or agent, the Corporation may
indemnify such persons only to the extent of available coverage under an applicable insurance
policy (and payable from the proceeds of such insurance policy), unless otherwise required by
the laws of the State of Delaware.

Section 4.3. General. The provisions of this Article 1V shall be applicable to all actions,
claims, suits or proceedings made or commenced after the adoption hereof, whether arising from
acts or omissions to act occurring before or after its adoption. The provisions of this Article IV
shall be deemed to be a contract between the Corporation and each director or officer who serves
in such capacity at any time while this Article IV and the relevant provisions of the laws of the
State of Delaware and other applicable law, if any, are in effect, and any repeal or modification
hereof shall not affect any rights or obligations then existing with respect to any state of facts or
any action, suit or proceeding then or theretofore existing, or any action, suit or proceeding
thereafter brought or threatened based in whole or in part on any such state of facts. If any
provision of this Article 1V shall be found to be invalid or limited in application by reason of any
law or regulation, it shall not affect the validity of the remaining provisions hereof. The rights of
indemnification provided in this Article IV shall neither be exclusive of, nor be deemed in
limitation of, any rights to which an officer, director, employee or agent may otherwise be
entitled or permitted by contract, these By-laws, the Charter, vote of stockholders or directors or
otherwise, or as a matter of law, both asto actionsin such person’s official capacity and actions
in any other capacity while holding such office. For purposes of this Article 1V referencesto
“other enterprises’ shall include employee benefit plans; referencesto “fines’ shall include any
excise taxes assessed on a person with respect to an employee benefit plan; and referencesto
“serving at the request of the Corporation” shall include any service as a director, officer,
employee or agent of the Corporation which imposes duties on, or involves services by, such
director, officer, employee, or agent with respect to an employee benefit plan, its participants, or
beneficiaries.

ARTICLEV

GENERAL PROVISIONS

Section 5.1. Fixing the Record Date. (A) In order that the Corporation may determine
the stockholders entitled to notice of or to vote at any meeting of stockholders or any
adjournment thereof, the Board of Directors may fix arecord date, which record date shall not
precede the date upon which the resolution fixing the record date is adopted by the Board of
Directors, and which record date shall not be more than 60 nor less than 10 days before the date
of such meeting. If no record date is fixed by the Board of Directors, the record date for
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determining stockholders entitled to notice of or to vote at a meeting of stockholders shall be at
the close of business on the day next preceding the day on which notice is given, or, if noticeis
waived, at the close of business on the day next preceding the day on which the meeting is held.
A determination of stockholders of record entitled to notice of or to vote at a meeting of
stockholders shall apply to any adjournment of the meeting; provided that the Board of Directors
may fix a new record date for the adjourned meeting.

(B) Inorder that the Corporation may determine the stockholders entitled to consent
to corporate action in writing without a meeting, the Board of Directors may fix arecord date,
which record date shall not precede the date upon which the resolution fixing the record date is
adopted by the Board of Directors, and which date shall not be more than 10 days after the date
upon which the resolution fixing the record date is adopted by the Board of Directors. If no
record date has been fixed by the Board of Directors, the record date for determining
stockholders entitled to consent to corporate action in writing without a meeting, when no prior
action by the Board of Directorsisrequired by Delaware Law, shall be the first date on which a
signed written consent setting forth the action taken or proposed to be taken is delivered to the
Corporation by delivery to itsregistered office in Delaware, its principal place of business, or an
officer or agent of the Corporation having custody of the book in which proceedings of meetings
of stockholders are recorded. Delivery made to the Corporation’ s registered office shall be by
hand or by certified or registered mail, return receipt requested. If no record date has been fixed
by the Board of Directors and prior action by the Board of Directorsisrequired by Delaware
Law, the record date for determining stockholders entitled to consent to corporate action in
writing without a meeting shall be at the close of business on the day on which the Board of
Directors adopts the resolution taking such prior action.

(C) Inorder that the Corporation may determine the stockholders entitled to receive
payment of any dividend or other distribution or allotment of any rights or the stockholders
entitled to exercise any rights in respect of any change, conversion or exchange of stock, or for
the purpose of any other lawful action, the Board of Directors may fix arecord date, which
record date shall not precede the date upon which the resolution fixing the record date is adopted,
and which record date shall be not more than 60 days prior to such action. If no record date is
fixed, the record date for determining stockholders for any such purpose shall be at the close of
business on the day on which the Board of Directors adopts the resolution relating thereto.

Section 5.2. Dividends. Subject to limitations contained in applicable law and the
Charter, the Board of Directors may declare and pay dividends upon the shares of capital stock
of the Corporation, which dividends may be paid either in cash, in property or in shares of the
capital stock of the Corporation.

Section 5.3. Notices. Whenever any statute, the Charter or these By-Laws require notice
to be given to any Director or stockholder, such notice may be given in writing by mail,
addressed to such Director or stockholder at his address as it appears on the records of the
Corporation, with postage thereon prepaid. Such notice shall be deemed to have been given
when it is deposited in the United States mail. Notice to Directors may also be given by telefax
or email.

Section 5.4. Fiscal Year. Thefiscal year of the Corporation shall be fixed by the Board
of Directors.

11
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Section 5.5. Amendment. Except as otherwise provided in the Charter, these By-Laws
may be adopted, amended or repealed by resolution of the Board of Directors or by vote of 55
percent of the voting power of the stock outstanding and entitled to vote, voting as a single class.

12
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SECOND AMENDED AND RESTATED
BY-LAWS
OF
PATRIOT COAL CORPORATION
(As adopted and in effect on December 18, 2013)

ARTICLE |

MEETING OF STOCKHOLDERS

Section 1.1. Place of MeetingMeetings of the stockholders of the Corporasball
be held at such place either within or without 8tate of Delaware as the Board of Directors
may determine.

Section 1.2. Annual Meetings(A) Unless directors are elected by written @mtsn
lieu of an annual meeting as permitted by the Gar@orporation Law of the State of
Delaware as the same exists or may hereafter badedg'Delaware Law’), an annual
meeting of stockholders, commencing with the ye&t4?2 shall be held for the election of
directors and to transact such other business gspmogerly be brought before the meeting.
Stockholders may, unless the Corporation’s Secomg¢led and Restated Certificate of
Incorporation (as amended and restated from timente, the “Charter”) otherwise provides,
act by written consent to elect directopsovided, however, that if such consent is less than
unanimous, such action by written consent may béeeinof holding an annual meeting only if
all of the directorships to which directors coulel édlected at an annual meeting held at the
effective time of such action are vacant and dledfiby such action.

Section 1.3. Special MeetingsSpecial meetings of stockholders may be caliethb
Chief Executive Officer, the Chairman of the Boardby the board of directors of the
Corporation (the “Board of Directors”) pursuantaaesolution approved by a majority of the
then authorized number of directors and shall leddy the Secretary at the request in
writing of holders of record of a majority of theitetanding voting power of the Corporation
entitled to vote. Such request shall state th@gae or purposes of the proposed meeting.

Section 1.4. Notice of Meetings and Adjourned Nregt; Waivers of Notice (A)
Except as otherwise required by law, whenever $toiclers are required or permitted to take
any action at a meeting of stockholders, whetheararual meeting or a special meeting, a
written notice of the meeting shall be given whgitall state the place, if any, date and hour
of the meeting, the means of remote communicatidra)y, by which stockholders and proxy
holders may be deemed to be present in person @edat such meeting, the record date for
determining the stockholders entitled to vote &t itteeting, if such date is different from the
record date for determining stockholders entitieahdtice of the meeting, and, in the case of a
special meeting, the purpose or purposes for wthiehmeeting is called. Unless otherwise
provided by Delaware Law, such notice shall be et less than 40 nor more than 60 days
before the date of the meeting to each stockhalfieecord entitled to vote at such meeting.
Unless these By-laws otherwise require, when aingeét adjourned to another time or place
(whether or not a quorum is present), notice nescbr given of the adjourned meeting if the
time, place, if any, and the means of remote comaeations, if any, by which stockholders
and proxy holders may be deemed to be presentrgopend vote at such meeting, are
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announced at the meeting at which the adjournngetdgkien. At the adjourned meeting, the
Corporation may transact any business which mightheen transacted at the original
meeting. If the adjournment is for more than 3@sgdar after the adjournment a new record
date is fixed for the adjourned meeting, a notitéhe adjourned meeting shall be given to
each stockholder of record entitled to vote atrtieting.

(B) A written waiver of any such notice signedthg person entitled thereto, or a
waiver by electronic transmission by the persontledtto notice, whether before or after the
time stated therein, shall be deemed equivalenbtite. Attendance of a person at a meeting
shall constitute a waiver of notice of such meetiexrept when the person attends the
meeting for the express purpose of objecting, atbdginning of the meeting, to the
transaction of any business because the meetingtimwfully called or convened. Business
transacted at any special meeting of stockholdes$i be limited to the purposes stated in the
notice.

Section 1.5. Nomination of DirectorOnly persons who are nominated in accordance
with the procedures set forth in these By-laws |dbaleligible to serve as directors.
Nominations of persons for election to the Boardatctors of the Corporation may be made
at a meeting of stockholders (a) by or at the timacof the Board of Directors, including as
specified in the notice of meeting and any supplentieereto or (b) by any stockholder of the
Corporation who is a stockholder of record at theetof giving of notice provided for in this
Section 1.5, who shall be entitled to vote for éhection of directors at the meeting and who
complies with the notice and delivery procedurdsfaeh in this Section 1.5. Such
nominations, other than those made by or at thectian of the Board of Directors, shall be
made pursuant to timely notice in writing to theci®eary of the Corporation. To be timely, a
stockholder’s notice shall be delivered to and ikeszk by the Secretary at the principal
executive offices of the Corporation not later tiie close of business on the 10th day
following the day on which notice of the date oé timeeting is first given by the Corporation.
In no event shall the notice of an adjournment @stponement of an annual meeting
commence a new time period (or extend any timeodgffior the giving of a stockholder’'s
notice as described in this Section 1.5. Such simideer's notice shall set forth

(A) as to each person whom the stockholder pragptas@ominate for election
as a director, all information relating to suchguoer that is or would be required to be
disclosed in solicitations of proxies for electiohdirectors in an election contest, or is
otherwise required, pursuant to Regulation 14A urtde Securities Exchange Act of
1934, as amended (the “Exchange Act”) and Rulelldthereunder (and such
person’s written consent to being named as a naane to serving as a director if
elected); and

(B) as to the stockholder giving the notice

() the name and address, as they appear on tipofation’s books, of
such stockholder and

(ii) (a) the class or series and number of shaféeeoCorporation which
are held of record or are beneficially owned byhsstockholder and (b) a
representation that the stockholder is a holdeeobrd of stock of the
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Corporation entitled to vote at such meeting artdnds to appear in person or
by proxy at the meeting to propose such nomination.

The Corporation may require any proposed nomindertosh such other information
as it may reasonably require, including the conihedf any questionnaires, to determine the
eligibility of such proposed nominee to serve afiractor of the Corporation and the impact
that such service would have on the ability of @eporation to satisfy the requirements of
laws, rules, regulations and listing standardsiagble to the Corporation or its directors.

Section 1.6. Notice of Busines#\t any meeting of the stockholders, only such
business shall be conducted as shall have beeghirbefore the meeting (a) by or at the
direction of the Board of Directors, including geesified in the notice of meeting and any
supplement thereto or (b) by any stockholder ofGoeporation who is a stockholder of
record at the time of giving of the notice provided in this Section 1.6, who shall be
entitled to vote at such meeting and who compligh e notice procedures set forth in this
Section 1.6. For business to be properly brougfdrbea stockholder meeting by a
stockholder, the business must be a proper mattestbckholder action and the stockholder
must have given timely notice thereof in writingttee secretary of the Corporation. To be
timely, a stockholder’s notice shall be deliveredahd received by the Secretary at the
principal executive offices of the Corporation mater than the close of business on the 10th
day following the day on which notice of the dafele meeting is first given by the
Corporation. In no event shall the notice of ajpachment or postponement of an annual
meeting commence a new time period (or extend iamgy period) for the giving of a
stockholder's notice as described in this Sectién A stockholder’s notice shall set forth as
to each matter the stockholder proposes to brifgré&e¢he meeting

(A) a brief description of the business desiredéobrought before the
meeting, the text of the proposal or business (ohioly the text of any resolutions
proposed for consideration and if such businedsidies a proposal to amend the By-
laws of the Corporation, the text of the proposettiadment), and the reasons for
conducting such business at the meeting and angrialainterest in such business of
such stockholder;

(B) as to the stockholder giving the notice

() the name and address, as they appear on thmo@aton’s books, of
such stockholder and

(i) (a) the class or series and number of shaféeeoCorporation which
are held of record or are beneficially owned byhsstmockholder and (b) a
representation that the stockholder is a holdeeobrd of stock of the
Corporation entitled to vote at such meeting artdnds to appear in person or
by proxy at the meeting to propose such business.

The chairman of the meeting shall have the powdrdarty to determine whether a
nomination or any business proposed to be brougtur® the meeting was made or proposed
in accordance with the procedures set forth ingtgsction 1.5 and Section 1.6, and if any
proposed nomination or business is not in compéanith these Sections as applicable, to



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 45 of 213

declare that such defective proposal or nominagiwall be disregarded. Notwithstanding the
foregoing provisions of these Section 1.5 and 8acii.6, unless otherwise required by law, if
the stockholder (or a qualified representativehef $tockholder) does not appear at the
meeting of stockholders of the Corporation to pnesenomination or proposed business, such
nomination shall be disregarded and such propossthéss shall not be transacted,
notwithstanding that proxies in respect of suchevoiay have been received by the
Corporation. For purposes of these Section 1.5%edion 1.6, to be considered a qualified
representative of the stockholder, a person must tely authorized officer, manager or
partner of such stockholder or must be authorized lvriting executed by such stockholder
or an electronic transmission delivered by sucklgtolder to act for such stockholder as
proxy at the meeting of stockholders and such persost produce such writing or electronic
transmission, or a reliable reproduction of thetiwgi or electronic transmission, at the
meeting of stockholders.

Section 1.7. _Quorum At any meeting of stockholders, the holdersewiord, present
in person or by proxy, of a majority of the votipgwer of the Corporation’s issued and
outstanding capital stock and entitled to votedheshall constitute a quorum for the
transaction of business, except as otherwise pedviy applicable law. Where a separate
vote by a class or classes or series is requiretgjarity of the voting power of the shares of
such class or classes or series in person or eyegs by proxy shall constitute a quorum
entitled to take action with respect to that votetioat matter. In the absence of a quorum,
any officer entitled to preside at or to act agetacy of the meeting shall have the power to
adjourn the meeting from time to time until a quuris present.

Section 1.8. Voting Except as otherwise provided by applicable nese By-laws
or by the Charter, (a) all matters submitted toeetimg of stockholders, other than the
election of directors, shall be decided by votehef holders of record of a majority of the
voting power of the Corporation’s issued and @uitding capital stock present in person or
represented by proxy at the meeting and entitlegbte on the matter, (b) directors shall be
elected by a plurality of the votes of the sharethe Corporation’s issued and outstanding
capital stock present in person or representedraayypat the meeting and entitled to vote on
the election of directors and (c) each stockhotdditled to vote at a meeting of stockholders
or to express consent or dissent to a corporatenaict writing without a meeting may
authorize another person or persons to act for stadkholder by proxy, appointed by an
instrument in writing, subscribed by such stockleoldr by his attorney thereunto authorized,
or by proxy sent by cable, telegram or by any mednsectronic communication permitted
by law, which results in a writing from such stoolder or by his attorney, and delivered to
the secretary of the meeting. No proxy shall beed@after three (3) years from its date,
unless said proxy provides for a longer period.

Section 1.9 Action by Conser(iA) Unless otherwise provided in the Charter, any
action required to be taken at any annual or speweting of stockholders, or any action
which may be taken at any annual or special meeatirgjockholders, may be taken without a
meeting, without prior notice and without a votieaiconsent or consents in writing, setting
forth the action so taken, shall be signed by thiddrs of outstanding capital stock having not
less than the minimum number of votes that woulchéeessary to authorize or take such
action at a meeting at which all shares entitlesidi® thereon were present and voted and
shall be delivered to the Corporation by delivaryits registered office in Delaware, its
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principal place of business, or an officer or ageinthe Corporation having custody of the
book in which proceedings of meetings of stockhidd®e recorded. Delivery made to the
Corporation’s registered office shall be by handwprcertified or registered mail, return
receipt requested. Prompt notice of the takinghefcorporate action without a meeting by
less than unanimous written consent shall be gigeihose stockholders who have not
consented in writing and who, if the action hadrbtken at a meeting, would have been
entitled to notice of the meeting if the recordedfdr such meeting had been the date that
written consents signed by a sufficient numberto€lsholders to take the action were
delivered to the Corporation as provided in subgasah (B) of this Section 1.9.

(B) Every written consent shall bear the dateighature of each
stockholder who signs the consent, and no writtarsent shall be effective to take the
corporate action referred to therein unless, wiindays of the earliest dated consent
delivered in the manner required by this Secti¢hahd by applicable law to the Corporation,
written consents signed by a sufficient number atiérs to take action are delivered to the
Corporation by delivery to its registered officeDelaware, its principal place of business or
an officer or agent of the Corporation having cdgtof the book in which proceedings of
meetings of stockholders are recorded. Delivergemia the Corporation’s registered office
shall be by hand or by certified or registered m@&turn receipt requested

Section 1.10. General(A) Only persons who are hominated in accordamitie the
procedures set forth in these By-Laws shall bel#égo serve as directors and only such
business shall be conducted at a meeting of stéd&isas shall have been brought before the
meeting in accordance with the procedures set farthese By-Laws. Except as otherwise
provided by law, the Charter or these By-Laws, @tairman of the meeting shall have the
power and duty to determine whether a nominatioargr business proposed to be brought
before the meeting was made in accordance witlptbeedures set forth in these By-Laws
and, if any proposed nomination or business isimabmpliance with these By-Laws, to
declare that such defective nomination shall beederded or that such proposed business
shall not be transacted.

(B) For purposes of these By-Laws, no adjournnmamtnotice of adjournment of
any meeting shall be deemed to constitute a newenof such meeting for purposes of this
Article 1, and in order for any notification reqed to be delivered by a stockholder pursuant
to this Article | to be timely, such notificationust be delivered within the periods set forth
above with respect to the originally scheduled meget Subject to applicable law, the Board
of Directors may elect to postpone any previouslyesluled meeting of stockholders.

Section 1.11. List of Stockholders Entitled to &.0tThe officer of the Corporation
who has charge of the stock ledger of the Corpmmaghall prepare and make, at least ten (10)
days before every meeting of stockholders, a campist of the stockholders entitled to vote
at the meeting, arranged in alphabetical order,sdmmving the address of each stockholder
and the number of shares registered in the naneadaf stockholder. Such list shall be open
to the examination of any stockholder, for any gg germane to the meeting, during
ordinary business hours, for a period of at least(L0) days prior to the meeting (i) on a
reasonably accessible electronic network, provitiad the information required to gain access
to such list is provided with the notice of the g or (ii) during ordinary business hours,
at the principal place of business of the Corporatin the event that the Corporation
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determines to make the list available on an elaatroetwork, the Corporation may take
reasonable steps to ensure that such informatiamagable only to stockholders of the
Corporation. If the meeting is to be held at a @laben the list shall be produced and kept at
the time and place of the meeting during the whiote thereof, and may be inspected by any
stockholder who is present. If the meeting is @ohleld solely by means of remote
communication, then the list shall also be opethexamination of any stockholder during
the whole time of the meeting on a reasonably adaleselectronic network, and the
information required to access such list shall fwrided with the notice of the meeting.

ARTICLE I

DIRECTORS

Section 2.1. Number, Election and Removal of Doec The number of Directors
that shall constitute the Board of Directors shalially be five (5). Thereafter, within the
limits specified in the Charter, the number of Dices shall be determined by the Board of
Directors or by the stockholders. The Directorallshe elected by the stockholders at their
annual meeting in the manner set forth in the @naexcept as provided in Section 1.2 and
Section 2.9 herein, and each director so electatl Bbld office until such director's successor
is elected and qualified or until such director&lier death, resignation or removal. Directors
may be removed with or without cause, at any timehie affirmative vote of at leas6
24355 percent in voting power of all shares of the Coaion entitled to vote generally in the
election of directors, voting as a single class aachncies thus created may be filled in
accordance with Section 2.9 herein.

Section 2.2. Regular MeetingsAfter the place and time of regular meetingshef
Board of Directors shall have been determined astte thereof shall have been once given
to each member of the Board of Directors, regulaetings may be held without further
notice being given.

Section 2.3 Special MeetingsSpecial meetings of the Board of Directors may b
called by the Chairman of the Board or the Pregided shall be called by the Chairman of
the Board, President or Secretary on the writtguest of three directors. Notice of special
meetings of the Board of Directors shall be givereach director at least three days before
the date of the meeting in such manner as is detedrby the Board of Directors. A meeting
of the Board of Directors may be held without netimmediately after the annual meeting of
the stockholders.

Section 2.4. _Quorum A majority of the entire Board of Directors dheabnstitute a
qguorum for the transaction of business. If a qoois not present at any meeting of the
Board of Directors, the Directors present may adjdhe meeting from time to time, without
notice other than announcement at the meeting, suth a quorum is present. Except as
otherwise provided by applicable law, the Charieese By-Laws or any contract or
agreement to which the Corporation is a party,dtieof a majority of the Directors present at
any meeting at which there is a quorum shall beattieof the Board of Directors.

Section 2.5. Committees of Director3he Board of Directors may, by resolution
adopted by a majority of the entire Board, desigrate or more committees, including
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without limitation an Executive Committee, to haamed exercise such power and authority as
the Board of Directors shall specify. In the alesenor disqualification of a member of a
committee, the member or members thereof presesmyameeting and not disqualified from
voting, whether or not he or they constitute a gogrmay unanimously appoint another
Director to act at the meeting in place of any sabkent or disqualified member.

Section 2.6. Actions without a MeetingAny action required or permitted to be taken
at any meeting of the Board of Directors or a cotterithereof may be taken without a
meeting if all the members of the board or of sachmmittee, as the case may be, consent
thereto in writing or by electronic transmissiongdasuch writing or writings or electronic
transmission or transmissions are filed with theords of the meetings of the board or of
such committee. Such consent shall be treatedlfgurposes as the act of the board or of
such committee, as the case may be.

Section 2.7. Participation in Meetings by Confeegeielephone Members of the
Board of Directors, or any committee designatedhgyBoard of Directors, may participate in
a meeting of such board or committee by means wfecence telephone or other
communications equipment by means of which all gesarticipating in the meeting can
hear each other or by any other means permittddvioy Such participation shall constitute
presence in person at such meeting.

Section 2.8. ResignationAny director may resign at any time by givingioe in
writing or by electronic transmission to the BoafdDirectors or to the Secretary of the
Corporation. The resignation of any director shakle effect upon receipt of notice thereof or
at such later time as shall be specified in sudit@oand unless otherwise specified therein,
the acceptance of such resignation shall not bessacy to make it effective

Section 2.9. VacanciesUnless otherwise required by law or providedhie Charter,
vacancies and newly created directorships resuftmmg any increase in the authorized
number of directors elected by all the stockholderging the right to vote as a single class
may be filled by (i) a majority of the directorsethin office, although less than a quorum, or
by a sole remaining director, or (ii) by the affative vote or written consent of the holders of
a majority of voting power of the outstanding capgtock of the Corporation then entitled to
vote at any election of directors. Whenever thielérs of any class or classes of stock or
series thereof are entitled to elect one or marectbrs by the Charter, vacancies and newly
created directorships of such class or classesra@ssmay be filled by a majority of directors
elected by such class or classes or series th#reofin office, or by a sole remaining director
so elected. Each director so chosen shall hoideotintil his or her successor is elected and
qualified, or until his or her earlier death, reggon or removal. If there are no directors in
office, then an election of directors may be heldccordance with the law. Unless otherwise
provided in the Charter, when one or more direcétyall resign from the Board, effective at a
future date, a majority of the directors then ificef, including those who have so resigned,
shall have the power to fill such vacancy or vaes)adhe vote thereon to take effect when
such resignation or resignations shall become tfecand each director so chosen shall hold
office as provided in the filling of other vacangie

Section 2.10. _Compensationn the discretion of the Board of Directors, lealirector
may be paid such fees for his or her services r@stdr (including as a member of one or
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more committees of the Board of Directors) and dmbursed for his or her reasonable
expenses incurred in the performance of his ordinées as director as the board of directors
from time to time may determine. Nothing contaimedhis Section 2.10 shall be construed
to preclude any director from serving the Corpaoratin any other capacity and receiving
reasonable compensation therefor.

Section 2.11. Reliance Upon Books and Recoilamember of the Board of
Directors, or a member of any committee designagethe Board of Directors shall, in the
performance of his or her duties, be fully protdate relying in good faith upon the records
of the Corporation and upon such information, ampisi reports or statements presented to the
Corporation by any of the Corporation’s officersy@oyees, agents, committees, or by any
other person as to matters the member reasonalidyd® are within such other person’s or
persons’ professional or expert competence, and lvalsobeen selected with reasonable care
by or on behalf of the Corporation.

ARTICLE I

CHAIRMAN OF THE BOARD AND OFFICERS

Section 3.1. Chairman of the Board@'he Board of Directors shall elect from time to
time one of its own members as the Chairman oBtb&d of Directors (the “Chairman”).
The Chairman may also be the Chief Executive QOffareother officer of the Corporation.
The Chairman shall preside at the meetings of @@ and may call meetings of the Board
and any committee thereof, whenever he deems ragessid he shall call to order and
preside at all meetings of the stockholders ofGoeporation. In addition, he shall have such
other powers and duties as the Board shall designan time to time.

Section 3.2. Principal OfficersThe principal officers of the Corporation shedinsist
of a Chief Executive Officer, a President, one arenExecutive Vice Presidents, a Secretary,
a Treasurer and such other additional officers witbh titles (including, without limitation, a
Chief Operating Officer and a Chief Financial Odéfif as the Board of Directors shall from
time to time determine, all of whom shall be elddby and shall serve at the pleasure of the
Board of Directors. Subject to applicable law,ddficer may hold more than one office, if so
elected by the Board of Directors. Such officdrallshave the usual powers and shall
perform all the usual duties incident to their exgpve offices. Such officers shall also have
such powers and duties as from time to time magdrderred by the Board of Directors. All
officers shall be subject to the supervision anéation of the Board of Directors. The Board
of Directors may from time to time elect, or thei€H=xecutive Officer or President may
appoint, such other officers (including one or m8emnior Vice Presidents, Vice Presidents,
Assistant Vice Presidents, Assistant Secretarissjséant Treasurers, and Assistant
Controllers) and such agents, as may be necessagsoable for the conduct of the business
of the Corporation. Such other officers and agshtdl have such duties and shall hold their
offices for such terms as may be prescribed byBib&rd of Directors or by the Chief
Executive Officer or President, as the case may Hee officers of the Corporation need not
be stockholders of the Corporation nor need sutibeo$ be directors of the Corporation.

Section 3.3. Election and Term of Offic&he officers of the Corporation shall be
elected annually by the Board of Directors at thgutar meeting of the Board of Directors
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held after the annual meeting of stockholdersthéf election of officers shall not be held at
such meeting, such election shall be held as doemedfter as convenient. Each officer shall
hold office until his successor shall have beery @lgcted and shall have qualified or until
his death or until he shall resign, but any offioeay be removed from office at any time as
provided in Section 3.4.

Section 3.4. RemovalAny officer elected, or agent appointed, by Board of
Directors may be removed by resolution adoptedhleyBoard of Directors whenever, in their
judgment, the best interests of the Corporationldvtwe served thereby. Any officer or agent
appointed by the Chief Executive Officer or thedttent may be removed by the Chief
Executive Officer or the President, as the case beaywhenever, in such officer’'s judgment,
the best interests of the Corporation would beeskethereby. Such removal shall be without
prejudice to the contractual rights, if any, of f&rson so removegyovided that no elected
officer shall have any contractual rights agaihst Corporation for compensation beyond the
date of the election of his successor, his deashrdasignation or his removal, whichever event
shall first occur, except as otherwise provide@memployment contract or under an
employee deferred compensation plan.

Section 3.5. ResignationsAny officer may resign at any time by giving tien
notice to the Board of Directors (or to a principéficer if the Board of Directors has
delegated to such principal officer the power tpapt and to remove such officer). The
resignation of any officer shall take effect upeceipt of notice thereof or at such later time
as shall be specified in such notice; and unlessraise specified therein, the acceptance of
such resignation shall not be necessary to mag&Heittive.

Section 3.6. VacanciesA newly created elected office and a vacancgny elected
office because of death, resignation, or removal b&filled by the Board of Directors for
the unexpired portion of the term at any meetinghef Board of Directors. Any vacancy in
an office appointed by the Chief Executive Officerthe President because of death,
resignation, or removal may be filled by the CHiedecutive Officer or the President.

ARTICLE IV

INDEMNIFICATION

Section 4.1. Mandatory IndemnificatioThe Corporation shall indemnify any person
(and such person’s heirs, executors or adminisgateho was or is a party or is threatened to
be made a party to any threatened, pending or @eatphction, suit or proceeding (brought in
the right of the Corporation or otherwise), whethwiil, criminal, administrative or
investigative, and whether formal or informal, unding appeals, by reason of the fact that
such person is or was a director or officer of @@poration or, while a director or officer of
the Corporation, is or was, serving at the reqoéshe Corporation as a director, officer,
partner, trustee, employee or agent of anotherocation, partnership, joint venture, trust,
limited liability company or other enterprise, fand against all expenses (including attorneys’
fees), judgments, fines and amounts paid in sedtheractually and reasonably incurred by
such person or such heirs, executors or admirosgrat connection with such action, suit or
proceeding, including appeals. The Corporationlgiraimptly pay expenses incurred by any
person described in this Section 4.1 in defendmgation, suit or proceeding in advance of
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the final disposition of such action, suit or predmg, including appeals, upon presentation of
appropriate documentation. Notwithstanding the gulewy sentences, the Corporation shall be
required to indemnify a person described in suctiesees who was not a director or officer
of the Corporation as of December 18, 2013 onlthextent that the events precipitating
any action, suit or proceeding occurred after Q4l2012, and the Corporation shall be
required to indemnify a person described in suctiesEes in connection with any action, suit
or proceeding (or part thereof) commenced by swrkgn only if the commencement of such
action, suit or proceeding (or part thereof) byhsperson was authorized by the Board of
Directors of the Corporation.

Section 4.2. Permissive Indemnificatioihe Corporation may, by action of its Board
of Directors, provide indemnification to such oetbmployees and agents, or with respect to
an event occurring on or before July 9, 2012 tdhswicthe former directors or officers, of the
Corporation to such extent and to such effect asBibard of Directors shall determine to be
appropriate and authorized by the laws of the Siateelaware;provided that, for each such
former director or officer or current or former eloyee or agent, the Corporation may
indemnify such persons only to the extent of adélacoverage under an applicable insurance
policy (and payable from the proceeds of such mste policy), unless otherwise required by
the laws of the State of Delaware.

Section 4.3. _GeneralThe provisions of this Article IV shall be apgable to all
actions, claims, suits or proceedings made or camoptk after the adoption hereof, whether
arising from acts or omissions to act occurringobefor after its adoption. The provisions of
this Article IV shall be deemed to be a contradiMeen the Corporation and each director or
officer who serves in such capacity at any timelevthis Article IV and the relevant
provisions of the laws of the State of Delaware atiter applicable law, if any, are in effect,
and any repeal or modification hereof shall noeetffany rights or obligations then existing
with respect to any state of facts or any actiant, @ proceeding then or theretofore existing,
or any action, suit or proceeding thereafter browghthreatened based in whole or in part on
any such state of facts. If any provision of tArsicle IV shall be found to be invalid or
limited in application by reason of any law or rigion, it shall not affect the validity of the
remaining provisions hereof. The rights of indeinecation provided in this Article 1V shall
neither be exclusive of, nor be deemed in limitatd, any rights to which an officer,
director, employee or agent may otherwise be edtitlr permitted by contract, these By-laws,
the Charter, vote of stockholders or directors themwise, or as a matter of law, both as to
actions in such person’s official capacity anda@wdiin any other capacity while holding such
office. For purposes of this Article IV referendes‘other enterprises” shall include employee
benefit plans; references to “fines” shall inclualey excise taxes assessed on a person with
respect to an employee benefit plan; and referetacéserving at the request of the
Corporation” shall include any service as a dirgabdficer, employee or agent of the
Corporation which imposes duties on, or involvewises by, such director, officer, employee,
or agent with respect to an employee benefit gtamparticipants, or beneficiaries.

10
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ARTICLE V

GENERAL PROVISIONS

Section 5.1. Fixing the Record Dat¢A) In order that the Corporation may
determine the stockholders entitled to notice ofoovote at any meeting of stockholders or
any adjournment thereof, the Board of Directors rivaya record date, which record date shall
not precede the date upon which the resolutiomdixhe record date is adopted by the Board
of Directors, and which record date shall not beertban 60 nor less than 10 days before the
date of such meeting. If no record date is fixgdhe Board of Directors, the record date for
determining stockholders entitled to notice of @vbte at a meeting of stockholders shall be
at the close of business on the day next precdatimglay on which notice is given, or, if
notice is waived, at the close of business on thergxt preceding the day on which the
meeting is held. A determination of stockholdefsexord entitled to notice of or to vote at a
meeting of stockholders shall apply to any adjowntrof the meetingprovided that the
Board of Directors may fix a new record date fag #djourned meeting.

(B) In order that the Corporation may determine $stockholders entitled to
consent to corporate action in writing without aetigg, the Board of Directors may fix a
record date, which record date shall not precedaltie upon which the resolution fixing the
record date is adopted by the Board of Directang, \@hich date shall not be more than 10
days after the date upon which the resolution §xime record date is adopted by the Board of
Directors. If no record date has been fixed byBlard of Directors, the record date for
determining stockholders entitled to consent tgomate action in writing without a meeting,
when no prior action by the Board of Directorseguired by Delaware Law, shall be the first
date on which a signed written consent settinghftine action taken or proposed to be taken
is delivered to the Corporation by delivery torégjistered office in Delaware, its principal
place of business, or an officer or agent of thepG@tion having custody of the book in
which proceedings of meetings of stockholders acended. Delivery made to the
Corporation’s registered office shall be by handwprcertified or registered mail, return
receipt requested. If no record date has beeunl fixethe Board of Directors and prior action
by the Board of Directors is required by Delawaeavlthe record date for determining
stockholders entitled to consent to corporate adtowriting without a meeting shall be at the
close of business on the day on which the BoarDidctors adopts the resolution taking such
prior action.

(C) In order that the Corporation may determime stockholders entitled to
receive payment of any dividend or other distribntor allotment of any rights or the
stockholders entitled to exercise any rights irpees of any change, conversion or exchange
of stock, or for the purpose of any other lawfuli@t, the Board of Directors may fix a
record date, which record date shall not precedaltie upon which the resolution fixing the
record date is adopted, and which record date Bleatiot more than 60 days prior to such
action. If no record date is fixed, the recordedfatr determining stockholders for any such
purpose shall be at the close of business on thewlavhich the Board of Directors adopts
the resolution relating thereto.

Section 5.2. Dividends Subject to limitations contained in applicaldevland the
Charter, the Board of Directors may declare anddiaiglends upon the shares of capital stock

11
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of the Corporation, which dividends may be paidhaitin cash, in property or in shares of the
capital stock of the Corporation.

Section 5.3. NoticesWhenever any statute, the Charter or these BysLi@quire
notice to be given to any Director or stockholdarch notice may be given in writing by mail,
addressed to such Director or stockholder at hisemd as it appears on the records of the
Corporation, with postage thereon prepaid. Sudit@shall be deemed to have been given
when it is deposited in the United States mail.tidéoto Directors may also be given by
telefax or e-mail.

Section 5.4. Fiscal YearThe fiscal year of the Corporation shall be dixgy the
Board of Directors.

Section 5.5. AmendmentExcept as otherwise provided in the Chartersehgy-Laws
may be adopted, amended or repealed by resolutitmedoard of Directors or by vote 66
24355 percent of the voting power of the stock outstagdind entitled to vote, voting as a
single class.

12
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Exhibit 5
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PATRIOT COAL CORPORATION
WARRANT AGREEMENT
Dated as of December 18, 2013

Warrantsto Purchase Class A Common Stock, par value $0.00001 per share
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WARRANT AGREEMENT

THISWARRANT AGREEMENT (this “Agreement”), dated as of December 18, 2013, is
entered into between PATRIOT COAL CORPORATION, a Delaware corporation (the
“Company”), and AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC (the
“Warrant Agent”). Capitalized terms not otherwise defined herein have the meanings set forth in
Article 1.

WITNESSETH:

WHEREAS, on July 9, 2012, the Company and certain of the Company’s direct and
indirect subsidiaries each filed a voluntary petition under chapter 11 of title 11 of the United
States Code 88 101-1330 (as amended, the “Bankruptcy Code”) and, on September 23, 2013
certain of the Company’s other subsidiaries each filed a voluntary chapter petition under the
Bankruptcy Code and continued in the possession of their assets and in the management of their
businesses pursuant to sections 1107 and 1108 of the Bankruptcy Code;

WHEREAS, the Fourth Amended Joint Plan of Reorganization (as amended or
supplemented from time to time, the “Plan”) approved by the United States Bankruptcy Court for
the Eastern District of Missouri (the “Bankruptcy Court”), provides that, upon consummeation of
the Plan, the Company shall issue to participants in the Company’s Warrants Rights Offering
(collectively, the “Rights Offering Participants’) and to the “Backstop Parties’ in accordance
with the terms of the Backstop Rights Purchase Agreement, Warrants of the Company (the
“Warrants’) entitling the registered holders thereof to purchase shares of the Class A Common
Stock (the “Initial Holders”)

WHEREAS, the Bankruptcy Court confirmed the Plan and the Effective Date under the
Plan occurred on the date first written above;

WHEREAS, the Company desires the Warrant Agent to act on behalf of the Company in
connection with the issuance, transfer, exchange, exercise and replacement of the Warrants and
the Warrant Certificates, and in this Agreement wishes to set forth, among other things, the form
and provisions of the Warrants and the Warrant Certificates and the terms and conditions on
which they may be issued, transferred, exchanged, exercised and replaced; and

WHEREAS, all acts and things have been done and performed which are necessary to
make the Warrants, when executed on behalf of the Company and countersigned by or on behalf
of the Warrant Agent, as provided herein, the valid, binding and legal obligations of the
Company, and to authorize the execution and delivery of this Agreement.

NOW, THEREFORE, in consideration of the promises and of the mutual agreements
herein contained, the parties hereto agree as follows:
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ARTICLE 1
DEFINITIONS

Section 1.1 Definitions. As used herein:

“Accredited Investor Certificate” means a certificate substantially in the form of Exhibit
G hereto.

“A.l. Warrant Certificate” means a global Warrant Certificate that bears the Restricted
Legend representing Warrants issued and sold to Accredited Investors within the meaning of
Rule 501(a) of Regulation D under the Securities Act.

“Additiona Common Stock” has the meaning assigned to such term in Section 6.6.
“Adjusted Exercise Price” has the meaning assigned to such term in Section 6.6.
“Agreement” has the meaning assigned to such term in the preambl e of this Agreement.

“Backstop Party” has the meaning assigned to such term in the Backstop Rights Purchase
Aqgreement.

“Backstop Rights Purchase Agreement” has the meaning assigned to such term in the
Plan.

“Bankruptcy Code” has the meaning assigned to such term in the recitals of this
Aqgreement.

“Below Market Issuance” has the meaning assigned to such term in Section 6.6.

“Bankruptcy Court” has the meaning assigned to such term in the recitals of this
Aqgreement.

“Beneficial Holder” shall mean any person or entity that holds beneficial interests in a
Warrant Certificate.

“Board of Directors’ means the board of directors of the Company or any committee
thereof duly authorized to act on behalf of such board.

“Book-Entry Warrants” has the meaning assigned to such term in Section 2.1.

“Business Day” means any day other than a Saturday, Sunday or any other day on which
the New Y ork Stock Exchange is authorized or obligated by law or executive order to close.

“Cash Dividend” has the meaning assigned to such term in Section 6.3(b).
“Cashless Exercise’ has the meaning ascribed to such term in Section 3.2(d).

“Class A Common Stock” means the Company’s Class A common stock, par vaue
$0.00001 per share.
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“Common Stock Equivalents’ has the meaning assigned to such term in Section 6.6.
“Company” has the meaning assigned to such term in the preamble of this Agreement.
“Current Market Price” has the meaning assigned to such term in Section 6.3(c).

“Daily Closing Price” for any day shall mean the last reported closing price of the
applicable security on such day on the applicable quotation system (it being understood that if
only one sale occurred on such day, then the Daily Closing Price for such day shall be the price
at which such sale occurred).

“Depositary” has the meaning assigned to such term in Section 2.2(a)(ii).
“Depositary Legend” means the legend set forth in Exhibit C.
“Effective Date” has the meaning assigned to such term in the recitals of this Agreement.

“Ex-Dividend Date” means the first date on which shares of Class A Common Stock
trade on the applicable exchange or in the applicable market, regular way, without the right to
receive the issuance, dividend or distribution in question.

“Exercise Amount” has the meaning assigned to such term in Section 3.2(c).

“Exercise Date” means any date on which a Warrant is exercised in accordance with the
terms of the Warrant.

“Exercise Form” has the meaning assigned to such term in Section 3.2(b).

“Exercise Period” means the period commencing on the Effective Date, and expiring at
5:00 p.m., New York City time, on the tenth (10th) anniversary of the Effective Date (such time
on such tenth anniversary being referred to as the “ Expiration Date”).

“Exercise Price” means a price per share of Class A Common Stock of $0.01, as adjusted
pursuant to Article 6.

“Generally Occurred” shall mean a minimum of 7,500 shares of Class A Common Stock
are traded and such sales are reported on the applicable over-the-counter market.

“Holder” has the meaning assigned to such term in Section 3.2(a).
“Initial Holders” has the meaning assigned to such term in the recitals of this Agreement.

“Non-Adjusted Cash Dividend” means any Cash Dividend for which a reduction in the
Exercise Price has not been previously made pursuant to Section 6.3(b).

“Non-Cash Dividend” has the meaning assigned to such term in Section 6.3(a).

“Per Share Dividend Amount” means, with respect to any Cash Dividend, the amount of
cash to be paid in such dividend per share of Class A Common Stock.
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“Person” means an individual, a corporation, a limited liability company, a company, a
voluntary association, ageneral partnership, alimited partnership, ajoint venture, an association,
a joint-stock company, a trust, an unincorporated organization or a government or any agency,
instrumentality or political subdivision thereof.

“Plan” has the meaning assigned to such term in the recitals of this Agreement.

“Quoted Price” of the Class A Common Stock (or other Warrant Share security, as
applicable) on any date means (i) if the Class A Common Stock (or other Warrant Share security,
as applicable) is then listed and actively traded on a national securities exchange, the last
reported closing price of such security on such date (or if such date is not a trading day, on the
immediately preceding trading day) on the principal national securities exchange on which such
security islisted or traded, or (ii) if the Class A Common Stock (or other Warrant Share security,
as applicable) is not then listed on a national securities exchange, the average of the Daily
Closing Prices of such security on the principal over-the-counter quotation system on which such
security trades (if such security trades on more than one such system, then such principal system
shall be as reasonably identified by the Company based on relative volumes traded on all such
systems), measured over the immediately preceding ten (10) Business Days (which need not be
consecutive) in which trading in such security Generally Occurred (or, if no such trading shall
have Generally Occurred in at least ten (10) of the last thirty (30) Business Days prior to the date
in question, then the Quoted Price shall be the price reflected in the most recent third party
valuation provided to the Company by an investment or valuation firm retained by the Company
for purposes of valuing stock awards, which valuation shall be available upon written request
upon written proof of ownership in a Warrant, provided that the Company may request that the
Holder requesting such valuation execute a confidentiality agreement with respect to such
valuation (if such valuation has not already been made public) satisfactory to the Company, and
provided further that if such valuation is more than six months old or no such valuation has been
provided, the Board of Directors shall determine the Quoted Price in good faith based on the
basis of such factors asit reasonably determines to be appropriate).

“Reorganization Event” has the meaning assigned to such term in Section 6.5.
“Registered Holder” has the meaning assigned to such term in Section 2.3(d).
“Restricted Legend” means the legend set forth in Exhibit B.

“Rights Offering Participant” has the meaning assigned to such term in the recitals of this
Agreement.

“Rights Offerings Procedures’ has the meaning assigned to such term in the Plan.
“Rule 144A Certificate” means a certificate substantially in the form of Exhibit F hereto.

“Rule 144A Warrant Certificate” means a global Warrant Certificate that bears the
Restricted Legend representing Warrants issued and sold pursuant to Rule 144A.

“Securities Act” means the Securities Act of 1933, as amended, including any rules or
regulations promul gated thereunder.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 62 of 213

“Successor Person” means the successor to the Company or the Person acquiring the
Company in connection with a Reorganization Event where the Company is not the surviving
Person.

“Transfer Agent” means American Stock Transfer & Trust Company, LLC, in its
capacity astransfer agent for the Company.

“Warrants’ has the meaning assigned to such term in the recitals of this Agreement.

“Warrant Agent” means American Stock Transfer & Trust Company, LLC, in its capacity
asthe initial Warrant Agent hereunder, but only for so long as it serves in such capacity, and any
successor Warrant Agent appointed pursuant to this Agreement.

“Warrant Agent Office” has the meaning assigned to such term in Section 3.1.
“Warrant Certificates’ has the meaning assigned to such term in Section 2.2(a).
“Warrant Register” has the meaning assigned to such term in Section 2.3(c).
“Warrants Rights Offering” has the meaning assigned to such termin the Plan.

“Warrant Shares’ shall mean the shares of Common Stock issued or issuable upon
exercise of a Warrant, including any other securities (including any securities of any Successor
Person) purchasable upon exercise of the Warrants as provided in Article 6. A Warrant Share
shall initially be equal to one share of Class A Common Stock, as subsequently adjusted pursuant
to the terms of the Warrant and this Agreement. For purposes of this Agreement, a Warrant
Share shall be deemed to be “outstanding” from and after the Exercise Date thereof until the
redemption, repurchase or cancellation of such Warrant Share by the Company.

“Warrant Statements’ has the meaning assigned to such term in Section 2.1.

ARTICLE 2
ISSUANCE OF WARRANTS; WARRANT CERTIFICATES;
BOOK-ENTRY WARRANTS

Section 2.1  Issuance of the Warrants. On the terms and subject to the conditions of
this Agreement and in accordance with the terms of the Plan, as of the Effective Date, (i)
Warrants to purchase an aggregate of 10,000,000 Warrant Shares will be issued by the Company
to the Rights Offering Participants, allocated amongst the Rights Offering Participants based on
such Rights Offering Participant’s final allocation of Warrants determined pursuant to the Rights
Offering Procedures, rounded up or down to the nearest whole number of underlying Warrant
Shares such that no Rights Offering Participant shall receive a Warrant that includes a fraction of
a Warrant Share, and (ii) Warrants to purchase an aggregate of 500,000 Warrant Shares will be
issued by the Company to the Backstop Parties in accordance with the Backstop Rights Purchase
Agreement, such that the Company shall issue to the Initial Holders Warrants entitling the
Holders to collectively purchase, in the aggregate, up to 10,500,000 Warrant Shares, as such
amounts may be adjusted from time to time pursuant to this Agreement. On such date, the
Company will deliver, or cause to be delivered to the Depositary, one or more global Warrant
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Certificates evidencing a portion of the Warrants. The remainder of the Warrants shall be issued
by book-entry registration on the books of the Warrant Agent (“ Book-Entry Warrants”) and shall
be evidenced by statements issued by the Warrant Agent from time to time to the Registered
Holders of Book-Entry Warrants reflecting such book-entry position (the “Warrant Statements”).

Section 2.2 Form of Warrant; Execution of Warrant Certificates and Warrant
Statements.

@ (i) Subject to Section 5.1 and Section 5.2 of this Agreement, the Warrants
shall beissued (x) via book-entry registration on the books and records of the Warrant Agent and
evidenced by the Warrant Statements, in substantially the form set forth in Exhibit A-1 hereto,
and/or (y) by one or more global certificates (the “Warrant Certificates’) in substantially the
form set forth in Exhibit A-2, respectively, hereto. The Warrant Statements and the Warrant
Certificates shall be dated and may have such letters, numbers or other marks of identification or
designation and such legends or endorsements printed, lithographed or engraved thereon as the
officers of the Company executing the same may approve (execution thereof to be conclusive
evidence of such approval) and as are not inconsistent with the provisions of this Agreement, or
as may be required to comply with any applicable law, including applicable rules and regulations
made pursuant to any such law. The Warrant Certificates and the Warrant Statements shall be
signed on behalf of the Company by the chairman of the Board of Directors, the chief financial
officer, the president, any vice president, any assistant vice president, the treasurer or any
assistant treasurer of the Company, and each Warrant Certificate and Warrant Statement may but
need not be attested by the Company’s secretary or one of its assistant secretaries. Such
signatures may be manua or facsimile signatures of such authorized officers and may be
imprinted or otherwise reproduced on the Warrant Certificates and Warrant Statements.

(i) Except as otherwise provided in paragraph (e), Error! Reference
sour ce not found. or Section 5.3(b)(i) each Warrant will bear the Restricted Legend.

Q) Each Warrant Certificate will bear the DTC Legend.

(2 Warrants offered and sold in reliance on any exception
under the Securities Act other than Rule 144A will be issued, and upon the
request of the Company to the Warrant Agent, Warrants offered and sold
in reliance on Rule 144A may be issued, in the form of Book-Entry
Warrants. Warrants issued and sold to Accredited Investors within the
meaning of Rule 501 of Regulation D under the Securities Act shall be
issued in the form of A.l. Warrant Certificates.

(b) The Warrant Certificates shall be deposited with the Warrant Agent and
registered in the name of Cede & Co., as the nominee of The Depositary Trust Company (the
“Depositary”). Each Warrant Certificate shall represent such number of the outstanding Warrants
as specified therein, and each shall provide that it shall represent the aggregate amount of
outstanding Warrants from time to time endorsed thereon and that the aggregate amount of
outstanding Warrants represented thereby may from time to time be reduced or increased, as
appropriate, in accordance with the terms of this Agreement.
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(c) (i) If the Company determines (upon the advice of counsel and such other
certifications and evidence as the Company may reasonably require) that a Warrant is eligible for
resale pursuant to Rule 144 under the Securities Act (or a successor provision) without the need
to satisfy current information or other requirements therein and that the Restricted Legend is no
longer necessary or appropriate in order to ensure that subsequent transfers of the Warrant (or a
beneficial interest therein) are effected in compliance with the Securities Act, or

(i)  after a Warrant is sold pursuant to an effective registration
statement under the Securities Act,

the Company may instruct the Warrant Agent in writing to cancel the Warrant and issue to the
Holder thereof (or to its transferee) a new Warrant of like tenor, registered in the name of the
Holder thereof (or its transferee), that does not bear the Restricted Legend, and the Warrant
Agent will comply with such instruction.

(d) By its acceptance of any Warrant bearing the Restricted Legend (or any
beneficial interest in such a Warrant), each Holder thereof and each owner of a beneficia interest
therein acknowledges the restrictions on transfer of such Warrant (and any such beneficia
interest) set forth in this Agreement and in the Restricted Legend and agrees that it will transfer
such Warrant (and any such beneficial interest) only in accordance with the Agreement and such
legend.

(e) No Warrant Certificate shall be valid for any purpose, and no Warrant
evidenced thereby shall be exercisable, until such Warrant Certificate has been countersigned by
the Warrant Agent. Such signature by the Warrant Agent upon any Warrant Certificate executed
by the Company shall be conclusive evidence, and the only evidence, that the Warrant Certificate
so countersigned has been duly issued hereunder, and such signatures may be manual or
facsimile signatures of an authorized representative of the Warrant Agent and may be imprinted
or otherwise reproduced on the Warrant Certificates.

()] In case any officer of the Company who shall have signed any of the
Warrant Certificates or Warrant Statements (either manually or by facsimile signature) shall
cease to hold such officer position before the Warrant Certificates so signed shall have been
countersigned and delivered by the Warrant Agent as provided herein, or before the Warrant
Statements so signed shall have been delivered to the Registered Holders thereof, as the case
may be, such Warrant Certificates or Warrant Statements may be countersigned (either manually
or by facsimile signature, in the case of the Warrant Certificates) and delivered by the Warrant
Agent notwithstanding that the person who signed such Warrant Certificates or Warrant
Statements has ceased to hold such officer position with the Company, and any Warrant
Certificate or Warrant Statement may be signed on behalf of the Company by such persons as, at
the actual date of the execution of such Warrant Certificate or Warrant Statement, hold such
officer positions with the Company, although at the date of the execution of this Agreement any
such person did not hold such officer position.
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Section 2.3  Issuance of Warrant Certificates and Book-Entry War rants.

@ Warrant Certificates evidencing Warrants shall be executed by the
Company in the manner set forth in Section 2.2 and delivered to the Warrant Agent. Warrant
Certificates evidencing the Warrants to be issued to the Initial Holders under the Plan (other than
Warrants to be registered as Book-Entry Warrants) shall be so executed by the Company and
delivered to the Warrant Agent upon or promptly following the execution of this Agreement.
Upon written order of the Company, the Warrant Agent shall (i) register in the Warrant Register
the Book-Entry Warrants and (i) upon receipt of Warrant Certificates duly executed on behalf of
the Company, countersign (either manually or by facsimile signature) each such Warrant
Certificate. Such written order of the Company shall specifically state the number of Warrants
that are to be issued as Book-Entry Warrants and the number of Warrants that are to be issued as
Warrant Certificates including the number of Warrants to be issued as Rule 144A Warrant
Certificates and A.l. Warrant Certificates. A Warrant Certificate shall be, and shall remain,
subject to the provisions of this Agreement until such time as all of the Warrants evidenced
thereby shall have been duly exercised or shall have expired or been canceled in accordance with
the terms hereof.

(b) Subsequent to the original issuance of Warrant Certificates to the Initia
Holders, the Warrant Agent shal countersign a Warrant Certificate only if the Warrant
Certificate is issued in exchange or substitution for one or more previously countersigned
Warrant Certificates or in connection with their transfer as hereinafter provided.

(c) The Warrant Agent shall keep, at an office designated for such purpose,
books (the “Warrant Register”) in which, subject to such reasonable regulations as it may
prescribe, it shall register the Book-Entry Warrants as well as any Warrant Certificates and
exchanges and transfers of outstanding Warrants in accordance with the procedures set forth in
Section 5.1 and Section 5.2 of this Agreement, all in form satisfactory to the Company and the
Warrant Agent. No service charge shall be made for any exchange or registration of transfer of
the Warrants, but the Company may require payment of a sum sufficient to cover any stamp or
other tax or other governmental charge that may be imposed on the Registered Holder in
connection with any such exchange or registration of transfer. The Warrant Agent shall have no
obligation to effect an exchange or register a transfer unless and until any payments required by
the immediately preceding sentence have been made.

(d) Prior to due presentment for registration of transfer or exchange of any
Warrant in accordance with the procedures set forth in this Agreement, subject to applicable law,
the Company and the Warrant Agent may deem and treat the person in whose name any Warrant
is registered upon the Warrant Register (the “Registered Holder” of such Warrant) as the
absolute owner of such Warrant (notwithstanding any notation of ownership or other writing on a
Warrant Certificate made by anyone other than the Company or the Warrant Agent), for the
purpose of any exercise thereof, any distribution to the holder thereof and for all other purposes,
and neither the Warrant Agent nor the Company shall be affected by notice to the contrary.

(e The Company in issuing the Warrants may use “CUSIP’ numbers, and the
Warrant Agent will use CUSIP numbers in notices as a convenience to Holders, the notice to
state that no representation is made as to the correctness of such numbers either as printed on the
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Warrants or as contained in any notice to any Holder. The Company will promptly notify the
Warrant Agent in writing of any change in the CUSIP numbers.

ARTICLE 3
EXERCISE OF WARRANTS

Section 3.1 Duration of Warrants. Subject to the provisions of this Agreement,
Warrants may be exercised on any Business Day during the Exercise Period, at the offices of the
Warrant Agent at 6201 15th Avenue, Brooklyn, NY 11219, or such other place as the Company
or Warrant Agent may notify the Holders from time to time, (the “Warrant Agent Office”). Each
Warrant not exercised at or before the Expiration Date shall thereupon become void, and at such
time al rights, under this Agreement and the applicable Warrant Certificate, of the Holder of any
such Warrant shall automatically cease, with respect to any such Warrant.

Section 3.2 Exercise of Warrants.

€)) Each Warrant shall entitle (i) in the case of the Book-Entry Warrants, the
Registered Holder thereof and (ii) in the case of Warrants held through the book-entry facilities
of the Depositary or by or through persons that are direct participants in the Depositary, the
Beneficia Holder thereof (the Registered Holders and the Beneficial Holders referenced in
clauses (i) and (ii) above, collectively, the “Holders’), subject to the provisions of such Warrant
and of this Agreement, to purchase from the Company the number of Warrant Shares specified in
such Warrant, at the Exercise Price.

(b) Subject to the provisions of the Warrants and this Agreement, the Holder
of a Warrant may exercise such Holder’s right to purchase the Warrant Shares, in whole or in
part, at any time or from time to time (i) in the case of persons who hold Book-Entry Warrants,
by providing an exercise form for the election to exercise such Warrant (each, an “Exercise
Form™) substantially in the form of Exhibit D hereto, and (ii) in the case of Warrants held
through the book-entry facilities of the Depositary or by or through persons that are direct
participants in the Depositary, by providing an Exercise Form (as provided by such Holder's
broker) to its broker, in each case properly completed and executed by the Registered Holder or
the Beneficial Holder thereof, as the case may be, together with payment to the Warrant Agent
(for the account of the Company), in the case of an exercise for cash pursuant to Section 3.2(c),
of the Exercise Amount in accordance with Section 3.2(c).

(© The payment of the Exercise Price shall be made, at the option of the
Holder, (i) in United States dollars by certified or official bank check payable to the Company, or
by wire transfer to an account specified in writing by the Company or the Warrant Agent to such
Holder, in either case in immediately available funds in an amount equal to the aggregate
Exercise Price for such Warrant Shares as specified in the Exercise Form (the “Exercise
Amount”) or (ii) by Cashless Exercise in accordance with Section 3.2(d)). The Exercise Amount
shall be rounded up to the nearest one cent.

(d) In lieu of paying the Exercise Amount by certified or official bank check
or by wire transfer, any Holder may elect to exercise Warrants by authorizing the Company to
withhold from issuance a number of Warrant Shares issuable pursuant to the Warrant Certificate
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or Warrant Statement evidencing the Warrants being exercised which, when multiplied by the
Quoted Price for the trading day immediately prior to the exercise date is equal to the aggregate
Exercise Price of all Warrants being exercised, and such withheld Warrant Shares shall
thereupon no longer be issuable under the Warrant. Such exercise (a “Cashless Exercise”) shall
be honored by the Company and the Warrant Agent without payment by the Holder of any
Exercise Amount or any cash or other consideration; provided, however, that the Holder shall
pay such amounts as may be required pursuant to Section 5.2(c), or such taxes as may be payable
upon issuance of Warrant Shares to a Person other than the Holder. The formula for determining
the Warrant Shares to be issued in a Cashless Exerciseis asfollows:

X= ((A-B) x C)
A

where:

X = the number of Warrant Shares issuable upon exercise of the Warrant
pursuant to this subsection (d).

A = the Quoted Price.
B = the Exercise Price.

C = the number of Warrant Shares as to which a Warrant is then being
exercised including the withheld Warrant Shares.

If, with respect to any purported or attempted Cashless Exercise of Warrants, the foregoing
calculation results in a negative number or zero, then no Warrant Shares shall be issuable via
such purported or attempted Cashless Exercise and such Warrants shall be deemed to have not
been exercised. A Holder that elects to Cashless Exercise shall provide their Exercise Form in
accordance with Section 3.2(b) to the Company (or through their broker to the Company), and
the Company shall instruct the Warrant Agent with the calculation of the Warrant Shares to be
issued in such Cashless Exercise; provided that the Warrant Agent shall notify the Company of
any Exercise Form it receives no later than three (3) Business Days after receipt of any Exercise
Form so indicating a Cashless Exercise election.

(e The date on which payment in full of the Exercise Amount is received by
the Warrant Agent (or deemed to be received in the case of a Cashless Exercise) shall, subject to
receipt of the Exercise Form, be deemed to be the date on which the Warrant is exercised. The
Warrant Agent shall promptly deposit al funds received by it in payment for the exercise of
Warrants in an account of the Company maintained with it (or in such other account as may be
designated by the Company) and shall advise the Company, by telephone or by facsimile
transmission or other form of electronic communication available to both parties, at the end of
each day on which a payment for the exercise of Warrantsis received of the amount so deposited
to its account. The Warrant Agent shal promptly confirm such advice to the Company in
writing.

10
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() Subject to Article 6, upon surrender of the Exercise Form and payment of
the Exercise Amount (or the deemed payment of the Exercise Amount in connection with a
Cashless Exercise) in connection with the exercise of Warrants by any Holder:

(i) the Warrant Agent shall requisition from the Transfer Agent for
issuance and delivery to or upon the written order of the applicable Holder and in such name or
names as the Holder may designate (provided, that the Holder shall pay any and all taxes payable
as aresult of such designation), a book-entry registration, certificate or certificates in accordance
with Section 3.2(m) for the Class A Shares issuable upon the exercise of the Warrants evidenced
by the underlying Warrant Certificate or Book-Entry Warrant, as the case may be, less any
Warrant Shares withheld in connection with a Cashless Exercise, if applicable; and

(i) the Company shall, as promptly as practicable and at its expense,
and in any event within five (5) Business Days thereafter, cause to be issued to the Holder the
aggregate number of whole Warrant Shares (rounded down to the nearest whole share, and
deducting any Warrant Shares withheld pursuant to Section 3.2(d)) issuable upon such exercise
and deliver to the Holder written confirmation that such Warrant Shares have been duly issued
and recorded on the books of the Company as hereinafter provided.

The Warrant Shares so issued shall be registered in the name of the Holder or such other name as
shall be designated in the order delivered by the Holder. The book-entry registration, certificate
or certificates for such Warrant Shares shall be deemed to have been issued and any person so
designated to be named therein shall be deemed to have become the holder of record of such
Warrant Shares as of the date of surrender of the applicable Exercise Form at the Warrant Agent
Office duly executed by the Holder thereof and upon payment of the Exercise Amount or the
deemed payment of the Exercise Amount in connection with a Cashless Exercise.

(9) In the event that any Holder makes a partial exercise of the Warrants
evidenced by any Warrant Statement or Warrant Certificate, the Warrant Agent shall adjust the
Holder's Warrant Statement or issue and deliver a new Warrant Certificate to the applicable
Holder to evidence a number of Warrants equal to the number of Warrants represented by the
Warrant Statement or Warrant Certificate immediately prior to such partial exercise minus the
number of Warrants exercised in such partial exercise. The Warrant Agent is hereby authorized
and directed to countersign such new Certificate.

(h) Any exercise of a Warrant pursuant to the terms of this Agreement shall
be irrevocable and shall constitute a binding agreement between the Holder and the Company,
enforceable in accordance with its terms.

(i) The Warrant Agent shall:

() examine the Exercise Forms and all other documents delivered to it
by or on behalf of Holders as contemplated hereunder to ascertain whether or not, on their face,
such Exercise Forms and any such other documents have been executed and completed in
accordance with their terms and the terms hereof;

(i)  where an Exercise Form or any other document appears on its face
to have been improperly completed or executed or some other irregularity in connection with the

11
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exercise of the Warrants exists, the Warrant Agent shall endeavor to inform the appropriate
parties (including the person submitting such instrument) of the need for fulfillment of all
requirements, specifying those requirements which appear to be unfulfilled;

(iii)  inform the Company of and cooperate with and assist the Company
in resolving any reconciliation problems between Exercise Forms received and delivery of
Warrants to the Warrant Agent’ s account;

(iv)  advise the Company no later than three (3) Business Days after
receipt of any Exercise Form, of (@) the receipt of such Exercise Form and the number of
Warrants evidenced thereby that have been exercised in accordance with the terms and
conditions of this Agreement, (b) the instructions with respect to delivery of the Warrant Shares
deliverable upon such exercise, subject to timely receipt from the Depositary of the necessary
information, and (c) such other information as the Company shall reasonably require; and

@) subject to Warrant Shares being made available to the Warrant Agent by
or on behalf of the Company for delivery to the Depositary, liaise with the Depositary and
endeavor to effect such delivery to the relevant accounts at the Depositary in accordance with its
customary requirements.

(k) All questions as to the validity, form and sufficiency (including time of
receipt) of any exercised Warrant, Exercise Form or the Warrant Certificate evidencing any
exercised Warrant will be determined by the Company in its reasonable discretion, which
determination shall be final and binding absent any manifest error. The Company reserves the
right to reglect any and all Exercise Forms not in proper form or for which any corresponding
agreement by the Company to exchange would, in the opinion of the Company, be unlawful.
Such determination by the Company shall be final and binding on the Holders, absent manifest
error. Moreover, the Company reserves the absolute right to waive any of the conditions to the
exercise of Warrants or defects in the exercise thereof with regard to any particular exercise of
Warrants. Neither the Company nor the Warrant Agent shall be under any duty to give notice to
the Holders of the Warrants of any irregularities in any exercise of Warrants, nor shall it incur
any liability for the failure to give such notice.

) The Company acknowledges that the bank accounts maintained by the
Warrant Agent in connection with the services provided under this Agreement will be in its name
and that the Warrant Agent may receive investment earnings therefrom. Neither the Company
nor the Holders will be entitled to receive interest on any deposits of the Exercise Price.

(m)  Book-entry registration records representing Warrant Shares shall bear a
Restricted Legend (with all references to Warrants therein replaced by references to Class A
Common Stock, and with such changes thereto as the Company may deem appropriate) if (i) the
Warrants for which they were issued carried a Restricted Legend or (ii) the Warrant Shares are
issued in a transaction exempt from registration under the Securities Act, in each case until and
unless the circumstances set forth in Section 2.2(c) apply to such Warrant Shares, and any
transfers thereof shall comply with the Restricted Legend.

12



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 70 of 213

Section 3.3 Reservation of Warrant Shares.

@ For the purpose of enabling it to satisfy any obligation to issue Warrant
Shares upon exercise of Warrants, the Company will at all times through the Expiration Date,
reserve and keep available out of its aggregate authorized but unissued or treasury shares of
Class A Common Stock, a number of shares equal to the number of Warrant Shares deliverable
upon the exercise of all outstanding Warrants. The Company covenants that it will instruct the
Transfer Agent to reserve such number of authorized and unissued or treasury shares of Class A
Common Stock as shall be required for such purpose. The Company will keep a copy of this
Agreement on file with the Transfer Agent. The Warrant Agent is hereby irrevocably authorized
to requisition from time to time from the Transfer Agent stock certificates evidencing Warrant
Shares issuable upon exercise of outstanding Warrants, and the Company will supply the
Transfer Agent with duly executed stock certificates for such purpose.

(b) The Company covenants that all Warrant Shares issued upon exercise of
the Warrants will, upon issuance in accordance with the terms of this Agreement, be fully paid
and nonassessable and free from all taxes, liens, charges and security interests created by or
imposed upon the Company with respect to the issuance thereof. If at any time prior to the
Expiration Date, the number and kind of authorized but unissued shares of the Company’s
capital stock shall not be sufficient to permit exercise in full of the Warrants, the Company will
use its commercially reasonable efforts to promptly take such corporate action as may, in the
opinion of its counsel, be necessary to increase its authorized but unissued shares to such number
of shares as shall be sufficient for such purposes. The Company agrees that its issuance of
Warrants shall constitute full authority to its officers who are charged with the issuance of
Warrant Shares to issue Warrant Shares upon the exercise of Warrants. Without limiting the
generality of the foregoing, the Company will not increase the stated or par value per share, if
any, of the Class A Common Stock above the Exercise Price per share in effect immediately
prior to such increase in stated or par value. Before taking any action that would cause an
adjustment pursuant to Article 6 reducing any Exercise Price below the then par value (if any) of
the Warrant Shares issuable upon exercise of the Warrants, the Company will take any corporate
action that may, in the opinion or based on the advice of its counsel (which may be counsel
employed by the Company), be necessary in order that the Company may validly and legally
issue fully paid and nonassessable Warrant Shares at such Exercise Price as so adjusted.

ARTICLE 4
OTHER PROVISIONSRELATING TO RIGHTSOF HOLDERS OF WARRANTS

Section 4.1 No_ Rights as Stockholder Conferred by Warrants, Book-Entry
Warrants or Warrant Certificates. No Book-Entry Warrant, Warrant Certificate or Warrant
evidenced thereby shall, and nothing contained in this Agreement shall be construed to, entitle
the Holder or any beneficial owner thereof to any of the rights of aregistered holder or beneficial
owner of shares of Class A Common Stock, including, without limitation, the right to receive (as
a shareholder or stockholder) any dividends or distributions paid with respect to Class A
Common Stock, the right to vote or to consent or to receive notice as a stockholder of the
Company with respect to the election of directors of the Company or any other matter with
respect to which stockholders of the Company are entitled to vote or consent or receive notice, or
any other rights whatsoever as stockholders of the Company.

13
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Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates. If any of
the Warrant Certificates shall be mutilated, lost, stolen or destroyed, the Company shall issue,
and the Warrant Agent shall countersign and deliver, in exchange and substitution for, and upon
cancellation of the mutilated Warrant Certificate, or in lieu of and substitution for the Warrant
Certificate lost, stolen or destroyed, a new Warrant Certificate of like tenor and representing an
equivaent number of Warrants, but only upon receipt of evidence reasonably satisfactory to the
Warrant Agent and the Company of the loss, theft or destruction of such Warrant Certificate and
an affidavit and the posting of an indemnity or bond satisfactory to the Warrant Agent and the
Company. Applicants for such substitute Warrant Certificates shall also comply with such other
reasonable regulations and pay such other reasonable charges as the Warrant Agent may
prescribe and as required by Section 8-405 of the Uniform Commercia Code as in effect in the
State of New Y ork.

Section 4.3  Cancellation of Warrants. If the Company shall purchase or otherwise
acquire Warrants, the Warrant Certificates representing such Warrants shall thereupon be
delivered to the Warrant Agent, if applicable, and shall be promptly cancelled by the Warrant
Agent and shall not be reissued and, except as expressly permitted by this Agreement, no
Warrant Certificate shall be issued hereunder in exchange therefor or in lieu thereof. The
Warrant Agent shall cause all cancelled Warrant Certificates to be destroyed and shall deliver a
certificate of such destruction to the Company.

Section 4.4  Current Public Information. With a view to making available to the
holders of Warrants the benefits of Rule 144 and Rule 144A promulgated under the Securities
Act, the Company covenants that it will (i) use its reasonable best efforts to file in a timely
manner all reports and other documents required, if any, to be filed by it under the Exchange Act
and the rules and regulations adopted thereunder and (ii) make available information necessary
to comply with Rule 144 and Rule 144A, if available with respect to resales of the Warrants
under the Securities Act, at all times, all to the extent required from time to time to enable such
holders to sell Warrants without registration under the Securities Act within the limitation of the
exemptions provided by (x) Rule 144 and Rule 144A promulgated under the Securities Act (if
available with respect to resales of the Warrants), as such rules may be amended from time to
time.

ARTICLES
EXCHANGE AND TRANSFER

Section 5.1 Exchange and Transfer.

@ Transfer and Exchange of Warrant Certificates or Beneficial Interests
Therein.

(1) The Warrant Agent shall, upon receipt of al information required
to be delivered hereunder, from time to time register the transfer of any outstanding Warrants in
the Warrant Register, upon delivery to the Warrant Agent, at its office designated for such
purpose, of a properly completed form of assignment substantialy in the form of Exhibit E
hereto, duly signed by the Registered Holder thereof or by the duly appointed legal
representative thereof or by a duly authorized attorney, such signature to be guaranteed by a

14
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participant in the Securities Transfer Agent Medallion Program, the Stock Exchanges Medallion
Program or the New Y ork Stock Exchange, Inc. Medallion Signature Program and, in the case of
a transfer of a Warrant Certificate, upon surrender to the Warrant Agent of such Warrant
Certificate, duly endorsed. Upon any such registration of transfer, a new Warrant Certificate
shall be issued to the transferee.

(i)  Subject to compliance with Section 5.3(b), if a beneficia interest
in a Warrant Certificate is transferred or exchanged for a beneficial interests in another Warrant
Certificate, the Warrant Agent will (x) record a decrease in the amount of the Warrant Certificate
being transferred or exchanged equal to the amount of such transfer or exchange and (y) record a
like increase in the amount of the other Warrant Certificate. Any beneficial interest in one
Warrant Certificate that is transferred to a Person who takes delivery in the form of an interest in
another Warrant Certificate, or exchanged for an interest in another Warrant Certificate, will,
upon transfer or exchange, cease to be an interest in such Warrant Certificate and become an
interest in the other Warrant Certificate and, accordingly, will thereafter be subject to all transfer
and exchange restrictions, if any, and other procedures applicable to beneficial interests in such
other Warrant Certificate for aslong as it remains such an interest.

(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-
Entry Warrant.

M) Any Holder of a beneficia interest in a Warrant Certificate may,
upon request, exchange such beneficial interest for a Book-Entry Warrant. Upon receipt by the
Warrant Agent from the Depositary or its nominee of written instructions or such other form of
instructions as is customary for the Depositary on behalf of any person having a beneficia
interest in a Warrant Certificate, the Warrant Agent shall cause, in accordance with the standing
instructions and procedures existing between the Depositary and Warrant Agent, the number of
Warrants represented by the Warrant Certificate to be reduced by the number of Warrants to be
represented by the Book-Entry Warrants to be issued in exchange for the beneficial interest of
such person in the Warrant Certificate and, following such reduction, the Warrant Agent shall
register in the name of the Holder a Book-Entry Warrant and deliver to said Holder a Warrant
Statement.

(i) Book-Entry Warrants issued in exchange for a beneficial interest in
a Warrant Certificate pursuant to this Section 5.1(a) shall be registered in such names as the
Depositary, pursuant to instructions from its direct or indirect participants or otherwise, shall
instruct the Warrant Agent. The Warrant Agent shall deliver the applicable Warrant Statements
to the persons in whose names such Warrants are so registered.

(© Transfer and Exchange of Book-Entry Warrants. When Book-Entry
Warrants are presented to the Warrant Agent with a written request (i) to register the transfer of
the Book-Entry Warrants; or (ii) to exchange such Book-Entry Warrants for an equal number of
Book-Entry Warrants of other authorized denominations, then the Warrant Agent shall register
the transfer or make the exchange as requested if its customary requirements for such
transactions are met; provided, however, that the Warrant Agent has received a written
instruction of transfer in form satisfactory to the Warrant Agent, duly executed by the Registered
Holder thereof or by his attorney, duly authorized in writing.
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(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a
Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for a
beneficial interest in a Warrant Certificate except upon satisfaction of the requirements set forth
below. Upon receipt by the Warrant Agent of appropriate instruments of transfer with respect to
a Book-Entry Warrant, in form satisfactory to the Warrant Agent, together with written
instructions directing the Warrant Agent to make, or to direct the Depositary to make, an
endorsement on the Warrant Certificate to reflect an increase in the number of Warrants
represented by the Warrant Certificate equal to the number of Warrants represented by such
Book-Entry Warrant, then the Warrant Agent shall cancel such Book-Entry Warrant on the
Warrant Register and cause, or direct the Depositary to cause, in accordance with the standing
instructions and procedures existing between the Depositary and the Warrant Agent, the number
of Warrants represented by the Warrant Certificate to be increased accordingly. If no Warrant
Certificates are then outstanding, the Company shall issue and the Warrant Agent shall
countersign anew Warrant Certificate representing the appropriate number of Warrants.

(e Restrictions on Transfer and Exchange of Warrant Certificates.
Notwithstanding any other provisions of this Agreement (other than the provisions set forth in
Section 5.1(f)), unless and until it is exchanged in whole for a Book-Entry Warrant, a Warrant
Certificate may not be transferred except by the Depositary to a nominee of the Depositary or by
a nominee of the Depositary to the Depositary or another nominee of the Depositary or by the
Depositary or any such nominee to a successor Depositary or a hominee of such successor
Depositary.

()] Book-Entry Warrants. If at any time:

(1) the Depositary for the Warrant Certificates notifies the Company
that the Depositary is unwilling or unable to continue as Depositary for the Warrant Certificates
and a successor Depositary for the Warrant Certificates is not appointed by the Company within
ninety (90) days after delivery of such notice; or

(i)  the Company, in its sole discretion, notifies the Warrant Agent in
writing that it elects to exclusively cause the issuance of Book-Entry Warrants under this
Agreement, then the Warrant Agent, upon written instructions signed by an officer of the
Company, shall register Book-Entry Warrants, in an aggregate number equal to the number of
Warrants represented by the Warrant Certificates, in exchange for such Warrant Certificates.

(9) Restrictions on Transfer. In addition to the transfer restrictions set forth in
Section 5.3 below, no Warrants or Warrant Shares shall be sold, exchanged or otherwise
transferred in violation of the Securities Act or state securities laws.

(h) Cancellation of Warrant Certificate. At such time as al beneficia
interests in Warrant Certificates have either been exchanged for Book-Entry Warrants, or been
redeemed, repurchased, cancelled or exercised, all Warrant Certificates shall be returned to, or
retained and cancelled by, the Warrant Agent, upon written instructions from the Company
satisfactory to the Warrant Agent, subject to applicable law.
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Section 5.2 Obligations with Respect to Transfer s and Exchanges of Warr ants.

@ To permit registrations of transfers and exchanges, the Company shall
execute Warrant Certificates, if applicable, and the Warrant Agent is hereby authorized, in
accordance with the provisions of Section 2.3 and this Article 5, to countersign such Warrant
Certificates, either manually or by facsimile signature, if applicable, or register Book-Entry
Warrants, if applicable, as required pursuant to the provisions of this Article 5 and for the
purpose of any distribution of new Warrant Certificates contemplated by Section 4.2 or
additional Warrant Certificates contemplated by Article 6.

(b) All Book-Entry Warrants and Warrant Certificates issued upon any
registration of transfer or exchange of Book-Entry Warrants or Warrant Certificates shall be the
valid obligations of the Company, entitled to the same benefits under this Agreement as the
Book-Entry Warrants or Warrant Certificates surrendered upon such registration of transfer or
exchange.

(©) No service charge shall be imposed upon a Holder for any registration,
transfer or exchange but the Company may require payment of a sum sufficient to cover any
stamp or other tax or other governmental charge that may be imposed on the Holder in
connection with any such exchange or registration of transfer.

(d) So long as the Depositary, or its nomineg, is the registered owner of a
Warrant Certificate, the Depositary or such nominee, as the case may be, will be considered the
sole owner or holder of the Warrants represented by such Warrant Certificate for all purposes
under this Agreement. Except as provided in Section 5.1(a) and Section 5.1(f) upon the exchange
of a beneficial interest in a Warrant Certificate for Book-Entry Warrants, Beneficial Holders will
not be entitled to have any Warrants registered in their names, and will under no circumstances
be entitled to receive physical delivery of any such Warrants and will not be considered the
Registered Holder thereof under the Warrants or this Agreement. Neither the Company nor the
Warrant Agent, in its capacity as registrar for such Warrants, will have any responsibility or
liability for any aspect of the records relating to beneficial interests in a Warrant Certificate or
for maintaining, supervising or reviewing any records relating to such beneficial interests.

(e Subject to Section 5.1(a), Section 5.1(c) and Section 5.1(d) and this
Section 5.2, the Warrant Agent shall, upon receipt of all information required to be delivered
hereunder, from time to time register the transfer of any outstanding Warrants in the Warrant
Register, upon surrender of Warrant Certificates, if applicable, representing such Warrants at the
Warrant Agent Office as set forth in Section 8.2, duly endorsed, and accompanied by a
completed form of assignment substantially in the form of Exhibit E attached hereto (or with
respect to a Book-Entry Warrant, only such completed form of assignment substantially in the
form of Exhibit E attached hereto), duly signed by the Registered Holder thereof or by the duly
appointed legal representative thereof or by a duly authorized attorney, such signature to be
guaranteed by a participant in the Securities Transfer Agent Medallion Program, the Stock
Exchanges Medallion Program or the New York Stock Exchange, Inc. Medallion Signature
Program. Upon any such registration of transfer, a new Warrant Certificate or a Warrant
Statement, as the case may be, shall be issued to the transferee for the Warrants so transferred
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(and, if any Warrants are not transferred to the transferee, to the transferor for the Warrants
remaining registered in the transferor’ s name).

Section 5.3 Restrictionson Transfers.

@ The transfer or exchange of any Warrant (or a beneficial interest therein)
may only be made in accordance with this Section and Section 5.1 and, in the case of a Warrant
Certificate (or a beneficial interest therein), the applicable rules and procedures of the
Depositary. The Warrant Agent shall refuse to register any requested transfer or exchange that
does not comply with the preceding sentence.

(b) Subject to paragraph (i), the transfer or exchange of any Warrant (or a
beneficial interest therein) of the type set forth in column A below for a Warrant (or a beneficial
interest therein) of the type set forth opposite in column B below may only be made in
compliance with the certification requirements (if any) described in the clause of this paragraph
set forth opposite in column C below.
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A.l. Warrant A.l. Warrant

(1) No certification is required.

(i)  The Person requesting the transfer or exchange must deliver or
cause to be delivered to the Warrant Agent (x) a duly completed Rule 144A Certificate or (y) a
duly completed Accredited Investor Certificate, and/or an Opinion of Counsel and such other
certifications and evidence as the Company may reasonably require in order to determine that the
proposed transfer or exchange is being made in compliance with the Securities Act and any
applicable securities laws of any state of the United States; provided that if the requested transfer
or exchange is made by the Holder of a Book-Entry Warrant that does not bear the Restricted
Legend, then no certification is required. In the event that a Book-Entry Warrant that does not
bear the Restricted Legend is surrendered for transfer or exchange, upon transfer or exchange the
Warrant Agent will deliver a Book-Entry Warrant that does not bear the Restricted Legend.

(iii)  The Person requesting the transfer or exchange must deliver or
cause to be delivered to the Warrant Agent a duly completed Rule 144A Certificate.

(© No certification is required in connection with any transfer or exchange of
any Warrant (or abeneficia interest therein)

() after such Warrant is eligible for resale pursuant to Rule 144 under
the Securities Act (or a successor provision) without the need to satisfy current information or
other requirements therein; provided that the Company has provided the Warrant Agent with an
Officers' Certificate to that effect, and the Company may require from any Person requesting a
transfer or exchange in reliance upon this clause (i) an opinion of counsel and any other
reasonabl e certifications and evidence in order to support such certificate; or

(i)  sold pursuant to an effective registration statement.

Any Book-Entry Warrant delivered in reliance upon this paragraph will not bear the
Restricted Legend.

(d) The provisions of this Section 5.3(a) shall not apply to the exercise of any
Warrant to the extent Warrant Shares issued upon such exercise (and any unexercised portion of
the Warrant so exercised) shall be issued to the same registered Holder that exercised such
Warrant.
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(e) The Warrant Agent will retain copies of al certificates, opinions and other
documents received in connection with the transfer or exchange of a Warrant (or a beneficial
interest therein), and the Company will have the right to inspect and make copies thereof at any
reasonabl e time upon written notice to the Warrant Agent.

() No sale or transfer of Warrants shall be permitted, and any such transfer
shall be null and void ab initio, if, after giving effect to such Transfer, the Company would be
required to become a reporting company under the Exchange Act; provided, however, that the
restriction set forth in this sentence shall no longer be applicable upon the earlier of (i) the
Company’s registration of any class of its equity securities within the meaning of the Exchange
Act and (ii) the Company’ s listing of any class of its securities on a national securities exchange.

(9) In the event of any purported transfer in violation of the provisions of this
Agreement, such purported transfer shall be void and of no effect and the Warrant Agent shall
not give effect to such transfer.

Section 54 Treatment of Holders of Warrant Certificates. Each Holder of a
Warrant Certificate, by accepting the same, consents and agrees with the Company, the Warrant
Agent and every subsequent Holder of such Warrant Certificate that until the transfer of such
Warrant Certificate is registered on the books of the Warrant Agent, the Company and the
Warrant Agent may treat the registered Holder of such Warrant Certificate as the absolute owner
thereof for any purpose and as the person entitled to exercise the rights represented by the
Warrants evidenced thereby, any notice to the contrary notwithstanding.

Section 5.5 Fractional Warrants. The Warrant Agent shall not be required to effect
any registration of transfer or exchange which will result in the issuance of a Warrant Certificate
for afraction of a Warrant.

ARTICLEG6
ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES

Section 6.1 Adjustments Generally. The Exercise Price, the number of Warrant
Shares issuable upon exercise of each Warrant and the number of Warrants outstanding are
subject to adjustment from time to time upon the occurrence of any of the events enumerated in
this Article 6. To the extent the context so requires, al referencesin this Article 6 to the Class A
Common Stock shall be deemed, as of a particular time, to include any other securities included
within the “Warrant Shares’ as of such time.

Section 6.2 Certain Mechanical Adjustments. If after the Effective Date, and
subject to the provisions of Section 6.8, the Company shall (i) declare a dividend or make a
distribution on the Class A Common Stock payable in shares of Class A Common Stock, (ii)
subdivide, reclassify or recapitalize its outstanding Class A Common Stock into a greater number
of shares, (iii) combine, reclassify or recapitalize its outstanding Class A Common Stock into a
smaller number of shares, or (iv) issue any shares of its capital stock by reclassification of its
Class A Common Stock, the number of Warrant Shares issuable upon exercise of Warrants at the
time of the record date of such dividend, distribution, subdivision, combination, reclassification
or recapitalization shall be adjusted so that the Holders shall be entitled to receive the aggregate
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number and kind of shares which, if their Warrants had been exercised in full immediately prior
to such event, the Holders would have owned upon such exercise and been entitled to receive by
virtue of such dividend, distribution, subdivision, combination, reclassification or
recapitalization. Any adjustment required by this Section shall be made successively
immediately after the distribution date, in the case of a dividend or distribution, or the effective
date, in the case of a subdivision, combination, reclassification or recapitalization, to allow the
purchase of such aggregate number and kind of shares.

Section 6.3 Dividends and Other Distributions.

€) If at any time prior to the exercise in full of the Warrants, the Company
shall fix a record date for the issuance or making of a distribution to all holders of the Class A
Common Stock (including any such distribution to be made in connection with a consolidation or
merger in which the Company is to be the continuing corporation and any such distribution
taking the form of a pro rata repurchase of shares of Class A Common Stock) of evidences of its
indebtedness, any other securities or any cash, property or other assets (excluding a combination,
reclassification or recapitalization referred to in Section 6.2, and excluding any dividends
payable solely in cash) or of subscription rights, options or warrants to purchase or acquire any
capital stock of the Company (excluding stock dividends and stock reclassifications referred to in
Section 6.2) (any such event being herein called a “Non-Cash Dividend”), the Exercise Price
shall be decreased immediately after the record date for such Non-Cash Dividend to a price
determined by multiplying the Exercise Price then in effect by afraction, the numerator of which
shall be the then Current Market Price per share of the Class A Common Stock on the date
immediately prior to the Ex-Dividend Date for such Non-Cash Dividend less the fair market
value (as determined in good faith by the Company’s Board of Directors based on the written
advice of an independent financial advisory firm of national reputation, without regard to any
illiquidity or minority discounts) of the evidences of indebtedness, securities, property or other
assets issued or distributed in such Non-Cash Dividend applicable to one share of Class A
Common Stock or of such subscription rights or warrants applicable to one share of Class A
Common Stock, and the denominator of which shall be such then Current Market Price per share
of Class A Common Stock on the date immediately prior to the Ex-Dividend Date for such Non-
Cash Dividend.

(b) If at any time prior to the exercise in full of the Warrants, the Company
shall fix a record date for the issuance or making of a distribution to all holders of the Class A
Common Stock of any dividend payable solely in cash (any such dividend being referred to as a
“Cash Dividend”), the Exercise Price shall be decreased immediately after the record date for
such Cash Dividend to a price determined by multiplying the Exercise Price then in effect by a
fraction, the numerator of which shall be the then Current Market Price per share of the Class A
Common Stock on the date immediately prior to the Ex-Dividend Date for such Cash Dividend
less the Per Share Dividend Amount, and the denominator of which shall be such then Current
Market Price per share of Class A Common Stock on the date immediately prior to the Ex-
Dividend Date for such Cash Dividend.

(© Any adjustment required by this Section 6.3 shall be made successively

whenever such arecord date is fixed and in the event that such distribution is not so made, the
Exercise Price shall again be adjusted to be the Exercise Price that was in effect immediately
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prior to such record date. For purposes of this Section 6.3, “Current Market Price” per share of
Class A Common Stock at any date shall mean, (i) if the shares of Class A Common Stock are
then listed on a national securities exchange, the average of the daily Quoted Prices for ten (10)
consecutive trading days immediately prior to such date, or (ii) if the shares of Class A Common
Stock is not then so listed, the Quoted Price immediately prior to such date.

Section 6.4  Adjustmentsin Exercise Price. Whenever the number of Warrant Shares
issuable upon the exercise of Warrants is adjusted pursuant to Section 6.2, the Exercise Price
shall be adjusted (to the nearest tenth of one cent) by multiplying the Exercise Price applicable
immediately prior to such adjustment by a fraction (x) the numerator of which shall be the
number of Warrant Shares issuable upon exercise of each Warrant immediately prior to such
adjustment, and (y) the denominator of which shall be the number of Warrant Shares issuable
upon exercise of each Warrant immediately after such adjustment. Subject to Section 6.8,
whenever the Exercise Price is adjusted pursuant to Section 6.3, the number of Warrant Shares
issuable upon exercise of the Warrants shall simultaneously be adjusted by multiplying the
number of Warrant Shares initially issuable upon exercise of each Warrant by the Exercise Price
in effect on the date thereof and dividing the product so obtained by the Exercise Price, as
adjusted.

Section 6.5 Reclassification _or _Reorganization Event. In the case of any
reclassification or reorganization of the outstanding shares of Class A Common Stock or other
Warrant Shares (other than a change covered by Section 6.2 or that solely affects the par value of
such shares of Class A Common Stock), each Holder shall thereafter have the right to exercise its
Warrants and in lieu of the Warrant Shares that would otherwise be issuable upon such exercise,
receive the kind and amount of shares of stock or other securities or property (including cash)
that such Holder would have received pursuant to such reclassification or reorganization if such
Holder had exercised such Warrants immediately prior to such event. The immediately preceding
sentence shall similarly apply to successive reclassifications and reorganizations. If a
Reorganization Event shall occur, the certificate or articles of incorporation of the continuing or
surviving or acquiring or resulting entity, or any contract or agreement providing for such
Reorganization Event, shall provide that, so long as any Warrant remains outstanding, each
Warrant, upon the exercise thereof at any time after the consummation of such Reorganization
Event, shall be exercisable into (at an initial Exercise Price equal to the Exercise Price in effect
immediately prior to such Reorganization Event, but subject to any adjustment pursuant to the
terms hereof), in lieu of the Warrant Shares issuable upon such exercise prior to such
consummation, the amount of cash, securities or other property receivable pursuant to such
Reorganization Event by a holder of the number of shares of Class A Common Stock for which a
Warrant is exercisable immediately prior to the effective time of such Reorganization Event. The
provisions set forth herein providing for adjustments and otherwise for the protection of the
holders of Warrants shall thereafter continue to be applicable on an as nearly equivalent basis as
may be practicable and any such continuing, surviving, acquiring or resulting entity shall
expressly assume all of the obligations of the Company set forth herein to the extent applicable.
It is acknowledged and agreed that if, in connection with any Reorganization Event, the Warrants
become exercisable solely for cash, and the Exercise Price is higher than the amount of cash for
which such Warrant is exercisable, then, upon consummation of such reorganization, all
Warrants then outstanding with such higher Exercise Price shall automatically be terminated and
cancelled without payment, and the Company may unilaterally terminate this Warrant
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Agreement by giving written notice thereof to the Warrant Agent. For purposes hereof, a
“Reorganization Event” shall mean (i) a consolidation, merger, amalgamation, share exchange,
sale of al or substantially all assets or similar transaction of the Company with or into another
Person pursuant to which the shares of Class A Common Stock are changed into, converted into
or exchanged for cash, securities or other property (whether of the Company or another Person)
other than in circumstances covered by Section 6.2; (ii) a reorganization, recapitalization or
reclassification or similar transaction in which the shares of Class A Common Stock are
exchanged for securities other than shares of Class A Common Stock (other than in
circumstances covered by Section 6.2); or (iii) a statutory exchange of the outstanding shares of
Class A Common Stock for securities of another Person. The provisions of this Section 6.5 shall
apply similarly to all successive reclassifications, reorganizations and events constituting
Reorganization Events.

Section 6.6  Adjustments for Certain Issuances and Repricings. If on or after the
Effective Date, the Company shall issue Class A Common Stock (other than Class A Common
Stock issued pursuant to a management incentive package or this Agreement) or rights, warrants
or other securities exercisable or convertible into or exchangeable into such Class A Common
Stock, or stock appreciation rights or other rights to receive payments based upon the value of
Class A Common Stock (“Common Stock Equivalents’) (collectively, the “Additional Common
Stock™) at a price per share of Class A Common Stock less than the Current Market Price as of
the date of such issuance (a“Below Market Issuance’), then the Exercise Price shall be reduced
to the price (the “ Adjusted Exercise Price”) determined by multiplying the Exercise Price then in
effect by a fraction, the numerator of which is the sum of (a) the total outstanding Class A
Common Stock on afully diluted basis immediately preceding such Below Market | ssuance plus
(b) the number of shares of Additional Common Stock (treating Common Stock Equivalents as
having been fully exercised or converted) which the aggregate consideration received by the
Company in the Below Market Issuance would purchase at a price per share equal to the Current
Market Price as of the date immediately prior to such Below Market Issuance and the
denominator of which is the total outstanding Class A Common Stock of Company on a fully
diluted basis immediately after such Below Market Issuance. In the event of a Below Market
Issuance, the Warrant Shares shall also be increased to the number obtained by dividing (x) the
product of the Warrant Shares before such adjustment and the Exercise Price in effect
immediately prior to the Below Market Issuance by (y) the Adjusted Exercise Price. For
purposes of this Section 6.6, (i) the consideration received by the Company shall not be deemed
reduced by any underwriting or placement agency fees, discounts, commissions and expense, (ii)
the value of any non-cash portion of the consideration shall be deemed to be the fair market
value of such consideration as determined in good faith by the Board of Directors based on the
written advice of an independent financial advisory firm of national reputation, without regard to
any illiquidity or minority discounts and (iii) to the extent the Below Market | ssuance consists of
the issuance of Common Stock Equivalents, the consideration received by the Company shall be
deemed to include the additional consideration that would payable to the Company upon the
eventual exercise, conversion or exchange of such Common Stock Equivalent, and no further
adjustment shall be made for the issuance of Class A Common Stock upon such exercise,
conversion or exchange. For purposes of this Section 6.6, any issuance of Class A Common
Stock to an independent third party in an arms-length transaction who prior to such issuance was
not a beneficial or record holder of any securities of the Company or a creditor of the Company
shall be conclusively presumed not to be a Below Market Issuance. For the avoidance of doubt,
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no increase in the Exercise Price or reduction in the Warrant Shares shall be made pursuant to
this Section 6.6 (or Section 6.1 or Section 6.3).

Section 6.7 Notices of Changes in Warrant _and Other Events. Upon every
adjustment of the Exercise Price or the number of shares issuable upon exercise of a Warrant, the
Company shall give written notice thereof to the Warrant Agent, which notice shall state the
Exercise Price resulting from such adjustment and the increase or decrease, if any, in the number
of shares of Class A Common Stock purchasable at such price upon the exercise of a Warrant,
setting forth in reasonable detail the method of calculation and the facts upon which such
calculation is based. Upon the occurrence of any event specified in Section 6.2, Section 6.3 or
Section 6.5, then, in any such event, the Company shall give or cause to be given written notice
to each Holder, by press release or at the last address set forth for such Holder in the register
books of the Warrant Agent, of the record date or the effective date of the event. Failure to give
such notice, or any defect therein, shall not affect the legality or validity of such event. To the
extent not covered (on or before the time period required below) by any statement or other notice
delivered or required to be delivered pursuant hereto, and excluding any events specified in
Section 6.2, Section 6.3 or Section 6.5, the Company shall give notice to each Registered Holder
and other Holder by press release or by mail if at any time, prior to the expiration or exercise in
full of the Warrants, any of the following events shall occur:

@ the Company shall authorize the payment of any dividend payable in any
securities (other than shares of Class A Common Stock in a dividend to which the adjustments
set forth in this Agreement apply) or authorize the making of any dividend or distribution (other
than cash dividends to which the adjustments set forth in this Agreement apply) to al holders of
Class A Common Stock or any other class or series of stock then forming part of the Warrant
Shares; or

(b) the Company shall authorize the issuance to al holders of Class A
Common Stock (or other class or series of stock then forming part of the Warrant Shares) of any
additional securities (other than a stock dividend to which the adjustments set forth in this
Agreement apply) or of rights, options or warrants to subscribe for or purchase any securities; or

(© the Company shall authorize a capital reorganization or reclassification of
any class or series of stock then forming part of the Warrant Shares (other than a reorganization
or reclassification for which the adjustments set forth in this Agreement apply), or any
dissolution, liquidation or winding up of the Company.

Such giving of notice shall be initiated at least ten (10) Business Days prior to the date
fixed as a record date or effective date or the date of closing of the Company’s stock transfer
books for the determination of the stockholders entitled to such dividend, distribution or issuance
or for the determination of stockholders entitled to vote on the proposed event set forth in
paragraph (c) above. Such notice shall specify such record date or the date of closing of the stock
transfer books, as the case may be. Failure to provide such notice shall not affect the validity of
any action taken in connection with such dividend, distribution, issuance or other proposed
transaction. For the avoidance of doubt, no such notice shall supersede or limit any adjustment
otherwise called for hereby by reason of any event as to which notice is required by this Section
6.7.
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Section 6.8 No Fractional Shares. Notwithstanding any provision contained in this
Agreement to the contrary, the Company shall not issue fractional shares upon exercise of
Warrants. If, by reason of any adjustment made pursuant to this Article 6, any Holder would be
entitled, upon the exercise of such Warrant, to receive a fractional interest in a share of Class A
Common Stock, the Company shall, upon such exercise, round down to the nearest whole
number the number of shares of Class A Common Stock to be issued to the Holder.

Section 6.9 Form of Warrant. The form of Warrant or Warrant Certificate need not
be changed because of any adjustment pursuant to this Article 6, and Warrant Certificates issued
after such adjustment may state the same Exercise Price and the same number of shares as is
stated in the Warrant Certificates initially issued pursuant to this Agreement. However, the
Company may at any time in its sole discretion make any change in the form of Warrant or
Warrant Certificate that the Company may deem appropriate and that does not affect the
substance thereof, and any Warrant Certificates thereafter issued or countersigned, whether in
exchange or substitution for an outstanding Warrant Certificate or otherwise, may be in the form
as so changed.

Section 6.10 De Minimis Adjustments. No adjustment in the number of Warrant
Shares purchasable hereunder shall be required unless such adjustment would require an increase
or decrease of at least one percent (1%) in the number of Warrant Shares purchasable upon the
exercise of each Warrant; provided, however, that any adjustments which by reason of this
Section 6.10 are not required to be made shall be carried forward and taken into account in any
subsequent adjustment. All calculations shall be made to the nearest tenth of one cent and to the
nearest one-hundredth of a Warrant Share, as the case may be.

ARTICLE 7
CONCERNING THE WARRANT AGENT

Section 7.1 Warrant Agent. The Warrant Agent shall serve as the agent of the
Company in respect of the Warrants and the Warrant Certificates, upon the terms of, and subject
to the conditions set forth in, this Agreement and the Warrant Certificates. The Warrant Agent
shall have the powers and authority granted to and conferred upon it hereunder and in the
Warrant Certificates, and such further powers and authority as the Company may hereafter grant
to or confer upon it. All of the terms and provisions with respect to such powers and authority
contained in the Warrant Certificates are subject to and governed by the terms and provisions of
this Agreement.

Section 7.2  Conditions of Warrant Agent’s Obligations.

@ The Warrant Agent accepts its obligations herein set forth upon the terms
and conditions hereof, including the following, to all of which the Company agrees and to all of
which the rights hereunder of the Holders from time to time of the Warrant Certificates shall be
subject:

(1) Compensation and Indemnification. The Company agrees
promptly to pay the Warrant Agent the compensation to be agreed upon between the Company
and the Warrant Agent for all services rendered by the Warrant Agent and to reimburse the
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Warrant Agent for reasonable out-of-pocket expenses incurred by the Warrant Agent without
gross negligence, bad faith or willful misconduct or breach of this Agreement on its part in
connection with the services rendered hereunder by the Warrant Agent. The Company aso
agrees to indemnify the Warrant Agent for, and to hold it harmless against, any loss, liability or
expense incurred without gross negligence, bad faith or willful misconduct on the part of the
Warrant Agent, arising out of or in connection with its acting as the Warrant Agent hereunder, as
well as the reasonable costs and expenses of defending against any claim of such liability. In
addition, from time to time, Company may provide the Warrant Agent with instructions
concerning the services performed by the Warrant Agent hereunder. In addition, at any time
Warrant Agent may apply to any officer of Company for instruction, and may consult with legal
counsel for Company with respect to any matter arising in connection with the services to be
performed by the Warrant Agent under this Agreement. The Warrant Agent and its agents and
subcontractors shall not be liable and shall be indemnified by Company for any action taken or
omitted by the Warrant Agent in reliance upon any Company instructions or upon the advice or
opinion of such counsel. The Warrant Agent shall not be held to have notice of any change of
authority of any person, until receipt of written notice thereof from Company.

(i)  Agent for the Company. In acting under this Agreement and in
connection with the Warrants and the Warrant Certificates, the Warrant Agent is acting solely as
agent of the Company and does not assume any obligation or relationship of agency or trust for
or with any of the Holders of Warrant Certificates or beneficial owners of Warrants.

(@iii)  Counsel. The Warrant Agent may consult with counsel satisfactory
to it in its reasonable judgment (who may be counsel for the Company), and the advice of such
counsel shall be full and complete authorization and protection in respect of any action taken,
suffered or omitted by it hereunder in good faith and in accordance with the advice of such
counsel.

(iv)  Documents. Subject to Section 3.2(j), the Warrant Agent shall be
protected and shall incur no liability for or in respect of any action taken or thing suffered by it in
reliance upon any Warrant Certificate, Exercise Form, notice, direction, consent, certificate,
affidavit, statement or other paper or document reasonably believed by it to be genuine and to
have been presented or signed by the proper parties. The Company shall perform, execute,
acknowledge and deliver or cause to be performed, executed, acknowledged and/or delivered all
such further acts, instruments and documents as may reasonably be required by the Warrant
Agent for the carrying out of the provisions of this Agreement.

(b) Certain Transactions. The Warrant Agent, and its officers, directors and
employees, may become the owner of, or acquire any interest in, Warrants, with the same rights
that it or they would have if it were not the Warrant Agent hereunder, and, to the extent
permitted by applicable law, it or they may engage or be interested in any financial or other
transaction with the Company and may act on, or as depositary, trustee or agent for, any
committee or body of holders of Warrant Shares or other obligations of the Company as freely as
if it were not the Warrant Agent hereunder.
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(1) No Liability for Interest. The Warrant Agent shall have no liability
for interest on any monies at any time received by it pursuant to any of the provisions of this
Agreement or of the Warrant Certificates.

(i) No Liability for Invalidity. The Warrant Agent shall not be under
any responsibility with respect to the validity or sufficiency of this Agreement or the execution
and delivery hereof (except the due authorization to execute this Agreement and the due
execution and delivery hereof by the Warrant Agent) or, subject to Section 3.2(j), with respect to
the validity or execution of any Warrant Certificates (except its countersignature thereof).

(iii)  No Liability for Recitals. The recitals contained herein shall be
taken as the statements of the Company and the Warrant Agent assumes no liability for the
correctness of the same.

(iv)  No Implied Obligations. The Warrant Agent shall be obligated to
perform only such duties as are herein and in the Warrant Certificates specificaly set forth and
no implied duties or obligations shall be read into this Agreement or the Warrant Certificates
against the Warrant Agent. The Warrant Agent shall not be under any obligation to take any
action hereunder which may tend to involve it in any expense or liability, the payment of which
within areasonable time is not, in its reasonable opinion, assured to it. The Warrant Agent shall
not be accountable or under any duty or responsibility for the use by the Company of any of the
Warrant Certificates countersigned by the Warrant Agent and delivered by it to the Company
pursuant to this Agreement or for the application by the Company of the proceeds of the Warrant
Certificates. The Warrant Agent shall have no duty or responsibility in case of any default by the
Company in the performance of its covenants or agreements contained herein or in the Warrant
Certificates or in the case of the receipt of any written demand from a Holder of a Warrant
Certificate with respect to such default.

(c) Aggregate Liability. Notwithstanding anything contained herein to the
contrary, the Warrant Agent’s aggregate liability during any term of this Agreement with respect
to, arising from, or arising in connection with this Agreement, or from all services provided or
omitted to be provided under this Agreement, whether in contract, or in tort, or otherwise, is
limited to, and shall not exceed, other than in the case of the Warrant Agent’s bad faith or willful
misconduct, the amounts paid hereunder by the Company to Warrant Agent as fees and charges,
but not including reimbursable expenses,

(1) Damages. Neither party to this agreement shall be liable to the
other party for any consequential, indirect, special or incidental damages under any provisions of
this agreement or for any consequential, indirect, penal, specia or incidental damages arising out
of any act or failure to act hereunder even if that party has been advised of or has foreseen the
possibility of such damages.

Section 7.3 Resignation and Appointment of Successor.

€) The Company agrees, for the benefit of the Holders from time to time, that
there shall at all times be a Warrant Agent hereunder until al the Warrants have been exercised
or are no longer exercisable. The initial Warrant Agent and any successor Warrant Agent
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hereunder shall be the Company or a bank or trust company in good standing, and shall be
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers
and subject to examination by federal or state authority.

(b) The Warrant Agent may at any time resign as such by giving written
notice of its resignation to the Company, specifying the desired date on which its resignation
shall become effective; provided, however, that such date shall be not less than ninety (90) days
after the date on which such notice is given unless the Company agrees to accept shorter notice.
Upon receiving such notice of resignation, the Company shall promptly appoint a successor
Warrant Agent (which shall be the Company or a bank or trust company in good standing,
authorized under the laws of the jurisdiction of its organization to exercise corporate trust powers
and subject to examination by federal or state authority) by written instrument in duplicate
signed on behalf of the Company, one copy of which shall be delivered to the resigning Warrant
Agent and one copy to the successor Warrant Agent. The Company may, at any time and for any
reason at no cost to the Holders, remove the Warrant Agent and appoint a successor Warrant
Agent (qualified as aforesaid) by written instrument in duplicate signed on behalf of the
Company and specifying such removal and the date when it is intended to become effective, one
copy of which shall be delivered to the Warrant Agent being removed and one copy to the
successor Warrant Agent. Any resignation or removal of the Warrant Agent and any appointment
of a successor Warrant Agent shall become effective upon acceptance of appointment by the
successor Warrant Agent as provided in this subsection (b). In the event a successor Warrant
Agent has not been appointed and accepted its duties within ninety (90) days of the Warrant
Agent’s notice of resignation, the Warrant Agent may apply to any court of competent
jurisdiction for the designation of a successor Warrant Agent. Upon its resignation or removal,
the Warrant Agent shall be entitled to the payment by the Company of the compensation and to
the reimbursement of all reasonable out-of-pocket expenses incurred by it hereunder as agreed to
in Section 7.2(a).

(© The Company shall remove the Warrant Agent and appoint a successor
Warrant Agent if the Warrant Agent (i) shall become incapable of acting, (ii) shall be adjudged
bankrupt or insolvent, (iii) shall commence a voluntary case or other proceeding seeking
liquidation, reorganization or other relief with respect to it or its debts under any bankruptcy,
insolvency or other similar law now or hereafter in effect or seeking the appointment of atrustee,
receiver, liquidator, custodian or other similar official of it or any substantial part of its property,
(iv) shall consent to, or shall have had entered against it a court order for, any such relief or to
the appointment of or taking possession by any such official in any involuntary case or other
proceedings commenced against it, (v) shall make a general assignment for the benefit of
creditors or (vi) shall fail generaly to pay its debts as they become due. Upon the appointment as
aforesaid of a successor Warrant Agent and acceptance by it of such appointment, the
predecessor Warrant Agent shall, if not previously disqualified by operation of law, cease to be
Warrant Agent hereunder.

(d) Any successor Warrant Agent appointed hereunder shall execute,
acknowledge and deliver to its predecessor and the Company an instrument accepting such
appointment hereunder, and thereupon such successor Warrant Agent, without any further act,
deed or conveyance, shall become vested with all the authority, rights, powers, immunities,
duties and obligations of such predecessor with like effect as if originally named as Warrant
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Agent hereunder, and such predecessor shall thereupon become obligated to transfer, deliver and
pay over, and such successor Warrant Agent shall be entitled to receive, all monies, securities
and other property on deposit with or held by such predecessor as Warrant Agent hereunder.

(e Any corporation into which the Warrant Agent hereunder may be merged
or converted or any corporation with which the Warrant Agent may be consolidated, or any
corporation resulting from any merger, conversion or consolidation to which the Warrant Agent
shall be a party, or any corporation to which the Warrant Agent shall sell or otherwise transfer all
or substantially all the assets and business of the Warrant Agent, provided that it shall be
qualified as aforesaid, shall be the successor Warrant Agent under this Agreement without the
execution or filing of any paper or any further act on the part of any of the parties hereto. No
costs and expenses associated with any replacement or appointment of a successor Warrant
Agent shall be paid by the Holders.

() In the event a successor Warrant Agent shall be appointed, the Company
shall (i) give notice thereof to the predecessor Warrant Agent and the Transfer Agent not later
than the effective date of any such appointment, and (ii) cause written notice thereof to be
delivered to each Registered Holder at such holder’s address appearing on the Warrant Register.
Failure to give any notice provided for in this Section or any defect therein shall not affect the
legality or validity of the removal of the Warrant Agent or the appointment of a successor
Warrant Agent, as the case may be.

ARTICLE 8
MISCELLANEOUS

Section 8.1 Amendment. The terms of the Warrants may be amended by the
Company, provided, that the affirmative vote or consent of the Holders of Warrants exercisable
for at least 55% majority of the Warrant Shares then issuable upon exercise of the Warrants then
outstanding shall be required if the rights of the Holders are adversely affected by such
amendment; provided, however, that the consent of each Holder of a Warrant affected shall be
required for any amendment of this Agreement that would (i) increase the Exercise Price or
decrease the number of Warrant Shares purchasable upon exercise of the Warrants, or alter the
Company’s obligation to issue Warrant Shares upon exercise of the underlying Warrant (other
than adjustments made pursuant to Article 6 hereof), (ii) change the Expiration Date to an earlier
date, or (iii) treat such Holder differently in an adverse way from any other Holder of Warrants.
Notwithstanding anything to the contrary herein, upon the delivery of a certificate from a
Company executive officer which states that the proposed amendment is in compliance with the
terms of this Agreement and, provided such supplement or amendment does not change the
Warrant Agent’s rights, duties, liabilities or obligations hereunder, the Warrant Agent shall
execute such amendment. Any amendment effected pursuant to and in accordance with this
Section will be binding upon all Holders and upon each future Holder, the Company and the
Warrant Agent. In the event of any amendment, the Company will give prompt notice thereof to
all Registered Holders and, if appropriate, notation thereof will be made on al Warrant
Certificates thereafter surrendered for registration of transfer or exchange.

Section 8.2 Notices and Demands to the Company and Warrant Agent. If the
Warrant Agent shall receive any notice or demand addressed to the Company by the Holder of a
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Warrant Certificate pursuant to the provisions of the Warrant Certificates, the Warrant Agent
shall promptly forward such notice or demand to the Company.

€) Any notice or communication from the Warrant Agent to the Company
with respect to this Agreement shall be addressed to Patriot Coal Corporation, 12312 Olive
Boulevard, Suite 400, St. Louis, Missouri 63141, Attention: General Counsel, and any notice or
communication from the Company to the Warrant Agent with respect to this Agreement shall be
addressed to such address as shall be specified in writing by the Warrant Agent to the Company
from time to time (or such other address as shall be specified in writing by the Warrant Agent or
by the Company). Any notice or communication that is given to any Holder pursuant to this
Agreement or with respect to any Warrant, Book-Entry Warrant or Warrant Certificate shall be
addressed to such Holder’ s address as it appears on the books of the Warrant Agent.

(b) All notices and communications made to the Company, the Warrant Agent
or any Holder pursuant to this Agreement or any Warrant Certificate shall be in writing and shall
be conclusively deemed to have been duly given (i) when hand delivered to the receiving party;
(i1) three (3) Business Days after deposit in the U.S. mail with first class or certified mail receipt
requested postage prepaid; or (iii) the next Business Day after deposit with a national overnight
delivery service, postage prepaid, with next Business Day delivery guaranteed, provided that the
sending party receives a confirmation of delivery from the delivery service provider.

Section 8.3 Applicable Law; Waiver of Jury Trial. The validity, interpretation and
performance of this Agreement and each Warrant Certificate issued hereunder and of the
respective terms and provisions hereof and thereof shall be governed by, and construed in
accordance with, the laws of the State of Delaware, without regard to any conflicts of law
provision that would require the application of the law of any other jurisdiction. Nothing herein
is intended to circumvent any duties owed by the parties to one another (including without
limitation any duties owed to the Holders as express third-party beneficiaries), or to limit any
implied covenant of good faith and fair dealing as applicable hereto, under the governing law of
this Warrant Agreement. THE COMPANY, THE WARRANT AGENT, AND EACH HOLDER
HEREBY KNOWINGLY, VOLUNTARILY, AND INTENTIONALLY WAIVES ANY
RIGHTS THEY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION
BASED ON, OR ARISING OUT OF, UNDER, OR IN CONNECTION WITH, THIS
AGREEMENT OR ANY WARRANT CERTIFICATE OR WARRANT ISSUED
HEREUNDER.

Section 8.4 Headings. The descriptive headings of the several Articles and Sections of
this Agreement are inserted for convenience only and shall not control or affect the meaning or
construction of any of the provisions hereof.

Section 85 Counterparts. This Agreement may be executed in any number of
counterparts, any of which may be delivered via facsimile, PDF, or other forms of electronic
delivery, each of which as so executed shall be deemed to be an original, but such counterparts
shall together constitute but one and the same instrument.

Section 8.6  Inspection of Agreement. A copy of this Agreement shall be available at
all reasonable times at the principal corporate trust office of the Warrant Agent for inspection by
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the Holder of any Book-Entry Warrant or Warrant Certificate. The Warrant Agent may require
such Holder of a Warrant Certificate to submit such Warrant Certificate for inspection by it.

Section 8.7 Benefits of This Agreement. This Agreement is otherwise intended solely
for the benefit of the Company, the Warrant Agent and their respective successors and permitted
assigns, and this Agreement shall not confer any rights upon any other Person.

Section 8.8 Termination. This Agreement shall terminate at the earliest to occur of
(a) the exercise of all Warrants, (b) the expiration of the Exercise Period, and (c) the Company’s
termination hereof pursuant to Section 6.5; provided, however, that Section 7.2 and this Article 8
shall survive any termination or expiration hereof.

Section 8.9 Confidentiality. The Warrant Agent and the Company agree that all
books, records, information and data pertaining to the business of the other party, including inter
alia, personal, non-public warrant holder information, which are exchanged or received pursuant
to the negotiation or the carrying out of this Agreement including the fees for services set forth in
the attached schedule shall remain confidential, and shall not be voluntarily disclosed to any
other person, except as may be required by law.

[ Sgnature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered as of the day and year first above written.

PATRIOT COAL CORPORATION

By:

Name:

Title:

AMERICAN STOCK TRANSFER & TRUST
COMPANY, LLC
as Warrant Agent

By:

Name:

Title:
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Exhibit A-1
FORM OF WARRANT STATEMENT

[As provided by the Warrant Agent]
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Exhibit A-2
FORM OF FACE OF
GLOBAL WARRANT CERTIFICATE
VOID AFTER 5:00 P.M., NEW YORK CITY TIME, ON [¢], 202[¢]

This Globa Warrant Certificate is held by The Depository Trust Company (the
“Depositary”) or its nominee in custody for the benefit of the beneficial owners hereof, and is not
transferable to any person under any circumstances except that (i) this Global Warrant Certificate
may be exchanged in whole but not in part pursuant to Section 5.2(a) of the Warrant Agreement
dated as of [¢], 201[¢] (the “Warrant Agreement”), (ii) this Global Warrant Certificate may be
delivered to the Warrant Agent for cancellation pursuant to Section 5.1(h) of the Warrant
Agreement and (iii) this Global Warrant Certificate may be transferred to a successor Depositary
with the prior written consent of the Company.

Unless this Global Warrant Certificate is presented by an authorized representative of the
Depositary to the Company or the Warrant Agent for registration of transfer, exchange or
payment and any certificate issued is registered in the name of [¢] or such other entity as is
requested by an authorized representative of the Depositary (and any payment hereon is made to
[¢] or to such other entity as is requested by an authorized representative of the Depositary), any
transfer, pledge or other use hereof for value or otherwise by or to any person is wrongful
because the registered owner hereof, [¢], has an interest herein.

Transfers of this Global Warrant Certificate shall be limited to transfers in whole, but not
in part, to nominees of the Depositary or to a successor thereof or such successor’s nominee, and
transfers of portions of this Global Warrant Certificate shall be limited to transfers made in
accordance with the restrictions set forth in Article 5 of the Warrant Agreement.

No registration or transfer of the securities issuable pursuant to the Warrants will be
recorded on the books of the Company until such provisions have been complied with.
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THE SECURITIES REPRESENTED BY THISWARRANT CERTIFICATE (INCLUDING
THE SECURITIES ISSUABLE UPON EXERCISE OF THE WARRANTS) ARE SUBJECT
TO ADDITIONAL AGREEMENTS SET FORTH IN THE WARRANT AGREEMENT,
DATED AS OF ¢, 201[], BY AND BETWEEN PATRIOT COAL CORPORATION AND THE
WARRANT AGENT (THE “WARRANT AGREEMENT”).

THESE WARRANTSWILL BE VOID IF NOT EXERCISED PRIOR TO
5:00 P.M., NEW YORK CITY TIME, ON [¢], 202[]

WARRANTSTO PURCHASE, AT THE ELECTION OF THE HOLDER
CLASSA COMMON STOCK IN PATRIOT COAL CORPORATION

CUSIP #
ISSUE DATE: ¢, 201][]
No. A-1 ___ Warrants
This certifies that, for value received, , and its

registered assigns (collectively, the “Registered Holder”), is the registered holder of Warrants
and is entitled to purchase from Patriot Coal Corporation, a Delaware corporation (the
“Company”), subject to the terms and conditions hereof, at any time before 5:00 p.m., New Y ork
time, on ¢, 202[¢], for each Warrant, one (1) fully paid and nonassessable share of Class A
Common Stock of the Company at the Exercise Price (as defined in the Warrant Agreement)
applicable to Warrants. The Exercise Price and the number and kind of shares purchasable
hereunder are subject to adjustment from time to time as provided in Article 6 of the Warrant
Agreement. The initial Exercise Price shall be $0.010.

This Warrant Certificate shall not be valid unless countersigned by the Warrant Agent.

Address of Registered Holder for Notices (until changed in accordance with this
Warrant):

REFERENCE |S HEREBY MADE TO THE FURTHER PROVISIONS OF THIS
WARRANT CERTIFICATE SET FORTH ON THE REVERSE HEREOF. SUCH FURTHER
PROVISIONS SHALL FOR ALL PURPOSES HAVE THE SAME EFFECT AS THOUGH
FULLY SET FORTH AT THISPLACE.
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IN WITNESS WHEREOF, this Warrant has been duly executed by the Company under
its corporate seal as of the day of , 201 .

PATRIOT COAL CORPORATION

By:
Name:
Title:
Attest:
Secretary
AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC,
as Warrant Agent
By:
Name:
Title:
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FORM OF REVERSE OF WARRANT CERTIFICATE

The Warrants evidenced by this Warrant Certificate is a part of a duly authorized issue of
Warrants to purchase an aggregate of [¢] shares of Class A Common Stock of Patriot Coal
Corporation, each issued pursuant to the Warrant Agreement, a copy of which may be inspected
at the Warrant Agent’s office. The Warrant Agreement hereby is incorporated by reference in
and made a part of this instrument and is hereby referred to for a description of the rights,
limitation of rights, obligations, duties and immunities thereunder of the Warrant Agent, the
Company and the Registered Holders of the Warrants. All capitalized terms used on the face of
this Warrant herein but not defined that are defined in the Warrant Agreement shall have the
meanings assigned to them therein.

Upon due presentment for registration of transfer of the Warrant Certificate at the office
of the Warrant Agent, a new Warrant Certificate or Warrant Certificates of like tenor and
evidencing in the aggregate a like number of Warrants shall be issued to the transferee in
exchange for this Warrant Certificate, subject to the limitations provided in the Warrant
Agreement, without charge except for any applicable tax or other governmental charge.

Warrants may be exercised by complying with the procedures established by the
Depositary for the exercise of Warrants.

The Company shall not be required to issue fractions of Warrant Shares or any
certificates that evidence fractional Warrant Shares.

No Warrants may be sold, exchanged or otherwise transferred in violation of the
Securities Act or state securities laws.

Neither the Warrants nor this Warrant Certificate entitles the Registered Holder to any of
the rights of a stockholder of the Company.

The Company and Warrant Agent may deem and treat the Registered Holder hereof as
the absolute owner of this Warrant Certificate (notwithstanding any notation of ownership or
other writing hereon made by anyone) for the purpose of any exercise hereof and for all other
purposes, and neither the Company nor the Warrant Agent shall be affected by any notice to the
contrary.
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SCHEDULE OF EXCHANGESOF INTERESTS OF GLOBAL WARRANTS

The following exchanges of a part of this global Warrant Certificate have been made:

Number of Warrants
Amount of decrease Amount of increasein in thisglobal

in Number of Number of Warrants  Warrant Certificate Signature of
Warrantsin this in this global following such authorized officer of

Date of Exchange global Warrant Warrant Certificate decrease or increase Warrant Agent
Certificate
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FORM OF ASSIGNMENT

[See Exhibit E of the Warrant Agreement]
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Exhibit B
RESTRICTED LEGEND

THESE WARRANTS AND THE UNDERLYING COMMON STOCK TO BE ISSUED
UPON EXERCISE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF
1933, ASAMENDED (THE “SECURITIES ACT”), AND MAY NOT BE OFFERED, SOLD,
PLEDGED OR OTHERWISE TRANSFERRED EXCEPT IN ACCORDANCE WITH THE
FOLLOWING SENTENCE. THE HOLDER OF THISWARRANT, BY ITSACCEPTANCE
HEREOF, AGREES ON ITS OWN BEHALF AND ON BEHALF OF ANY INVESTOR
ACCOUNT FOR WHICH IT HAS PURCHASED SECURITIES, TO OFFER, SELL OR
OTHERWISE TRANSFER SUCH WARRANTS AND THE UNDERLYING COMMON
STOCK TO BE ISSUED UPON EXERCISE, ONLY (A) TO THE COMPANY OR ANY
SUBSIDIARY THEREOF, (B) PURSUANT TO A REGISTRATION STATEMENT THAT
HAS BEEN DECLARED EFFECTIVE UNDER THE SECURITIES ACT, (C) FOR SO LONG
ASTHE WARRANTS OR UNDERLYING COMMON STOCK TO BE EXERCISED UPON
ITSISSUANCE (ASAPPLICABLE) ARE ELIGIBLE FOR RESALE PURSUANT TO RULE
144A UNDER THE SECURITIES ACT, TO A PERSON IT REASONABLY BELIEVESISA
“QUALIFIED INSTITUTIONAL BUYER” ASDEFINED IN RULE 144A UNDER THE
SECURITIESACT THAT PURCHASES FOR ITSOWN ACCOUNT OR FOR THE
ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER TO WHOM NOTICE ISGIVEN
THAT THE TRANSFER ISBEING MADE IN RELIANCE ON RULE 144A, (D) TO AN
“ACCREDITED INVESTOR” WITHIN THE MEANING OF RULE 501 OF REGULATION D
UNDER THE SECURITIESACT THAT ISAN ACCREDITED INVESTOR ACQUIRING
THE SECURITY FOR ITS OWN ACCOUNT OR FOR THE ACCOUNT OF SUCH AN
ACCREDITED INVESTOR FOR INVESTMENT PURPOSES AND NOT WITH A VIEW TO,
OR FOR OFFER OR SALE IN CONNECTION WITH, ANY DISTRIBUTION IN
VIOLATION OF THE SECURITIES ACT, OR (F) PURSUANT TO ANOTHER AVAILABLE
EXEMPTION FROM THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT,
SUBJECT TO THE COMPANY’SAND THE WARRANT AGENT'SRIGHT PRIOR TO
ANY SUCH OFFER, SALE OR TRANSFER PURSUANT TO CLAUSES (C) TO REQUIRE
THE DELIVERY OF A DULY COMPLETED AND SIGNED CERTIFICATE (THE FORM
OF WHICH MAY BE OBTAINED FROM THE WARRANT AGENT) AND PURSUANT TO
CLAUSES (D) OR (E) TO REQUIRE THE DELIVERY OF AN OPINION OF COUNSEL,
CERTIFICATION AND/ OR OTHER INFORMATION SATISFACTORY TO THE
COMPANY. EACH HOLDER AGREES NOT TO ENGAGE IN ANY HEDGING
TRANSACTIONS WITH REGARDS TO THE WARRANTS OR WARRANT SHARES
UNLESSIN COMPLIANCE WITH THE SECURITIESACT.
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Exhibit C
DEPOSITARY LEGEND

UNLESS THIS CERTIFICATE ISPRESENTED BY AN AUTHORIZED
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, A NEW YORK
CORPORATION (*DTC”), TO THE COMPANY OR ITSAGENT FOR REGISTRATION OF
TRANSFER, EXCHANGE OR PAYMENT, AND ANY CERTIFICATE ISSUED IS
REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OTHER NAME ASIS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC (AND ANY PAYMENT
ISMADE TO CEDE & CO. OR TO SUCH OTHER ENTITY ASISREQUESTED BY AN
AUTHORIZED REPRESENTATIVE OF DTC), ANY TRANSFER, PLEDGE OR OTHER
USE HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL
INASMUCH AS THE REGISTERED OWNER HEREOF, CEDE & CO., HASA
BENEFICIAL INTEREST HEREIN.

TRANSFERS OF THIS GLOBAL WARRANT CERTIFICATE ARE LIMITED TO
TRANSFERS IN WHOLE, BUT NOT IN PART, TO NOMINEES OF CEDE & CO. ORTO A
SUCCESSOR THEREOF OR SUCH SUCCESSOR’'S NOMINEE AND TRANSFERS OF
PORTIONS OF THIS GLOBAL WARRANT ARE LIMITED TO TRANSFERS MADE IN
ACCORDANCE WITH THE TRANSFER PROVISIONS OF THE WARRANT
AGREEMENT.
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Exhibit D

EXERCISE FORM FOR REGISTERED HOLDERS
HOLDING BOOK-ENTRY WARRANTS

(To be executed upon exer cise of Warrant)

In this election form, “Warrant Agreement” means the Warrant Agreement dated [°],
2013 between Patriot Coal Corporation and [ ], and capitalized terms defined
therein have the same meaning in this election form.

The undersigned hereby irrevocably elects to exercise the right, represented by the Book-
Entry Warrants, to purchase Warrant Shares and (check one and fill in the appropriate
information under):

O herewith tenders payment for exercise of Warrants in accordance with the
elections specified below to the order of Patriot Coal Corporation in the amount of
$ (rounded up to the nearest one cent) in accordance with the terms of the
Warrant Agreement and this Warrant;

. Warrants are exercised for shares of Class A Common Stock;
and

or

O herewith tenders this Warrant pursuant to the net issuance exercise provisions of Section
3.2(d) of the Warrant Agreement in accordance with the elections specified below. This
exercise and election shall be immediately effective or shall be effective as of 5:00 p.m.,
New York time, on [insert date].

. Warrants are exercised for share of Class A Common Stock;
and

The undersigned requests that [a statement representing] the Warrant Shares be delivered
asfollows:

Name

Address

Delivery Address (if different)
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If said number of shares shal not be al the shares purchasable under the within
Book-Entry Warrants, the undersigned requests that a new Book-Entry Warrant representing the
balance of such Warrants shall be registered, with the appropriate Warrant Statement delivered
asfollows:

Name

Address

Delivery Address (if different)

Signature:

Social Security or Other Taxpayer
| dentification Number of Holder

Note: If the statement representing the Warrant
Shares or any Book-Entry Warrants representing
Warrants not exercised isto beregistered in aname
other than that in which the Book-Entry Warrants
are registered, the signature of the holder hereof
must be guaranteed.

SIGNATURE GUARANTEED BY:

Signatures must be guaranteed by a participant in
the Securities Transfer Agent Medallion Program,
the Stock Exchanges Medallion Program or the
New Y ork Stock Exchange, Inc. Medallion
Signature Program.

Countersigned:
Dated: , 20

as Warrant Agent

By:

Name:
Title:
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Exhibit E
FORM OF ASSIGNMENT
(To be executed only upon assignment of Warrants)
For value received, hereby sells, assigns and transfers unto the

Assignee(s) named below the rights represented by such Warrants listed opposite the respective
name(s) of the Assignee(s) named below and all other rights of the Registered Holder under the
within  Warrants, and does hereby irrevocably  congtitute and  appoint
attorney, to transfer said Warrants on the books of the
within-named Company with respect to the number of Warrants set forth below, with full power
of substitution in the premises:

Name(s) of Assignee(s)

Address

No. of Warrants

And if said number of Warrants shall not be all the Warrants represented by the Warrants
owned by the Assignor, new Warrants are to be issued in the name of said undersigned for the
balance remaining of the Warrants registered by said Warrants.

[THE FOLLOWING PROVISION TO BE INCLUDED ON ALL CERTIFICATESOR
BOOK-ENTRY RECORDS BEARING A RESTRICTED LEGEND]

In connection with any transfer of Warrants occurring prior to the removal of the
Restricted Legend, the undersigned confirms (i) the understanding that the Securities have not
been registered under the Securities Act of 1933, as amended; (ii) that such transfer is made
without utilizing any general solicitation or general advertising; and (iii) further asfollows:

Check One

] (1) ThisWarrant is being transferred to a“ qualified institutional buyer” in
compliance with Rule 144A under the Securities Act of 1933, as amended and certification in the
form of Exhibit F to the Warrant Agreement is being furnished herewith.

or

o (2) ThisWarrant is being transferred other than in accordance with (1) above and
documents are being furnished which comply with the conditions of transfer set forth in this
Warrant and the Warrant Agreement.

If none of the foregoing boxes is checked, the Warrant Agent is not obligated to register
the Warrant in the name of any Person other than the Holder hereof unless and until the
conditions to any such transfer of registration set forth herein and in the Warrant Agreement
have been satisfied.
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Dated: , 20

Signature

Note: The above signature should correspond
exactly with the name on the face of this
Warrant
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Exhibit F

Rule 144A Certificate

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re:  Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot
Coal (the“Warrants’) Issued under the Warrant Agreement (the “Agreement”)

dated as of December 18, 2013 relating to the Warrants

Ladies and Gentlemen:

This Certificate relates to:
[CHECK A OR B ASAPPLICABLE.]
O A. Our proposed purchase of of Warrantsissued under the Agreement.

O B. Our proposed exchange of of Warrantsissued under the Agreement for an equal
number of Warrants to be held by us.

We and, if applicable, each account for which we are acting, are a qualified institutional
buyer within the meaning of Rule 144A (“Rule 144A”) under the Securities Act of 1933, as
amended (the “ Securities Act”). If we are acting on behalf of an account, we exercise sole
investment discretion with respect to such account. We are aware that the transfer of Warrants to
us, or such exchange, as applicable, is being made in reliance upon the exemption from the
provisions of Section 5 of the Securities Act provided by Rule 144A. Prior to the date of this
Certificate we have received such information regarding the Company as we have requested
pursuant to Rule 144A (d)(4) or have determined not to request such information.
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Y ou and the Company are entitled to rely upon this Certificate and are irrevocably
authorized to produce this Certificate or a copy hereof to any interested party in any
administrative or legal proceeding or official inquiry with respect to the matters covered hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By:
Name:
Title:
Address:

Date:
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Exhibit G

Accredited Investor Certificate

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re:  Patriot Coal Corporation Warrants to acquire Class A Common Stock of Patriot
Coal (the“Warrants’) Issued under the Warrant Agreement (the “Agreement”)

dated as of December 18, 2013 relating to the Warrants
L adies and Gentlemen:
This Certificate relates to:

[CHECK A OR B ASAPPLICABLE.]

O A. Our proposed purchase of Warrants issued under the Indenture.
O B. Our proposed exchange of Warrants issued under the Indenture for an equal number
of Warrants to be held by us.

We hereby confirm that:

1 We are an “accredited investor” within the meaning of Rule 501(a) under the Securities
Act of 1933, as amended (the “ Securities Act”) (an “ Accredited Investor”).

2. Any acquisition of Warrants by uswill be for our own account or for the account of one
or more other Accredited Investors as to which we exercise sole investment discretion.

3. We have such knowledge and experience in financial and business matters that we are
capable of evaluating the merits and risks of an investment in the Warrants and we and any
accounts for which we are acting are able to bear the economic risks of and an entire loss of our
or their investment in the Warrants.

4, We are not acquiring the Warrants with a view to any distribution thereof in atransaction
that would violate the Securities Act or the securities laws of any State of the United States or
any other applicable jurisdiction; provided that the disposition of our property and the property
of any accounts for which we are acting as fiduciary will remain at all times within our and their
control.

5. We acknowledge that the Warrants have not been registered under the Securities Act and
that the Warrants may not be offered or sold within the United States or to or for the benefit of
U.S. persons except as set forth below.
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We agree for the benefit of the Company, on our own behalf and on behalf of each
account for which we are acting, that such Warrants may be offered, sold, pledged or otherwise
transferred only in accordance with the Securities Act and any applicable securities laws of any
State of the United States and only (a) to the Company or any subsidiary thereof, (b) pursuant to
aregistration statement that has been declared effective under the Securities Act, (C) to a person
we reasonably believe isa qualified institutional buyer in compliance with Rule 144A under the
Securities Act, (d) to an Accredited Investor that, prior to such transfer, delivers to the Warrant
Agent a duly completed and signed certificate (the form of which may be obtained from the
Warrant Agent) relating to the restrictions on transfer of the Warrants or (e) pursuant to any other
available exemption from the registration requirements of the Securities Act.

Prior to the registration of any transfer in accordance with (c) above, we acknowledge
that aduly completed and signed certificate (the form of which may be obtained from the
Warrant Agent) must be delivered to the Warrant Agent. Prior to the registration of any transfer
in accordance with (d) or (e) above, we acknowledge that the Company reserves the right to
require the delivery of such legal opinions, certifications or other evidence as may reasonably be
required in order to determine that the proposed transfer is being made in compliance with the
Securities Act and applicable state securities laws. We acknowledge that no representation is
made as to the availability of any exemption from the registration requirements of the Securities
Act.

We understand that the Warrant Agent will not be required to accept for registration of
transfer any Warrants acquired by us, except upon presentation of evidence satisfactory to the
Company and the Warrant Agent that the foregoing restrictions on transfer have been complied
with. We further understand that the Warrants acquired by us will bear alegend reflecting the
substance of the preceding paragraph. We further agree to provide to any person acquiring any
of the Warrants from us a notice advising such person that resales of the Warrants are restricted
as stated herein and that the Warrants will bear alegend to that effect.

We agree to notify you promptly in writing if any of our acknowledgments,
representations or agreements herein ceases to be accurate and complete.

We represent to you that we have full power to make the foregoing acknowledgments,
representations and agreements on our own behalf and on behalf of any account for which we are
acting.

Y ou and the Company are entitled to rely upon this Certificate and are irrevocably
authorized to produce this Certificate or a copy hereof to any interested party in any
administrative or legal proceeding or official inquiry with respect to the matters covered hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By:
Name:
Title:
Address:
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Date:

Upon transfer, the Warrants would be registered in the name of the new beneficial owner
asfollows:

Taxpayer |D number:
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PATRIOT COAL CORPORATION
WARRANT AGREEMENT
Dated as of December 18, 2013

Warrants to Purchase Class A Common Stock, par vaki $0.00001 per share
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WARRANT AGREEMENT

THIS WARRANT AGREEMENT (this “Agreement”), dated a$ December 18, 2013,
is entered into between PATRIOT COAL CORPORATION,Dalaware corporation (the
“Company”), and AMERICAN STOCK TRANSFER & TRUST CGMNY, LLC (the
“Warrant Agent”). Capitalized terms not otherwisefided herein have the meanings set forth
in Article 1.

WITNESSETH:

WHEREAS, on July 9, 2012, the Company and certéithe Company’s direct and
indirect subsidiaries each filed a voluntary petitunder chapter 11 of title 11 of the United
States Code 88 101-1330 (as amended, the “Bankr@ide”) and, on September 23, 2013
certain of the Company’'s other subsidiaries ealgd fa voluntary chapter petition under the
Bankruptcy Code and continued in the possessiothaf assets and in the management of
their businesses pursuant to sections 1107 and @flde Bankruptcy Code;

WHEREAS, the Fourth Amended Joint Plan of Reorg#tion (as amended or
supplemented from time to time, the “Plan”) appbWwy the United States Bankruptcy Court
for the Eastern District of Missouri (the “Bankrapt Court”), provides that, upon
consummation of the Plan, the Company shall issygatticipants in the Company’s Warrants
Rights Offering (collectively, the “Rights Offeringarticipants”) and to the “Backstop Parties”
in accordance with the terms of the Backstop Ridhtschase Agreement, Warrants of the
Company (the “Warrants”) entitling the registerealders thereof to purchase shares of the
Class A Common Stock (the “Initial Holders”)

WHEREAS, the Bankruptcy Court confirmed the Plad #me Effective Date under the
Plan occurred on the date first written above;

WHEREAS, the Company desires the Warrant Agentctaoa behalf of the Company
in connection with the issuance, transfer, exchaegercise and replacement of the Warrants
and the Warrant Certificates, and in this Agreemeishes to set forth, among other things,
the form and provisions of the Warrants and the révdr Certificates and the terms and
conditions on which they may be issued, transfereedhanged, exercised and replaced; and

WHEREAS, all acts and things have been done anfdrpeed which are necessary to
make the Warrants, when executed on behalf of theg@ny and countersigned by or on
behalf of the Warrant Agent, as provided hereip, \thlid, binding and legal obligations of the
Company, and to authorize the execution and dgligéthis Agreement.

NOW, THEREFORE, in consideration of the promised ah the mutual agreements
herein contained, the parties hereto agree asisilo
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ARTICLE 1
DEFINITIONS

Section 1.1 Definitions. As used herein:

“Accredited Investor Certificate” means a certifeeasubstantially in the form of
Exhibit G hereto.

“A.l. Warrant Certificate” means a global Warrangr@ficate that bears the Restricted
Legend representing Warrants issued and sold teedited Investors within the meaning of
Rule 501(a) of Regulation D under the Securities. Ac

“Additional Common Stock” has the meaning assigteduch term in Section 6.6.
“Adjusted Exercise Price” has the meaning assigneslich term in Section 6.6.

“Agreement” has the meaning assigned to such temmthie preamble of this
Agreement.

“Backstop Party” has the meaning assigned to sechm tin the Backstop Rights
Purchase Agreement.

“Backstop Rights Purchase Agreement” has the mgaagssigned to such term in the
Plan.

“Bankruptcy Code” has the meaning assigned to gecm in the recitals of this
Agreement.

“Below Market Issuance” has the meaning assignesutd term in Section 6.6.

“Bankruptcy Court” has the meaning assigned to stesin in the recitals of this
Agreement.

“Beneficial Holder” shall mean any person or entityt holds beneficial interests in a
Warrant Certificate.

“Board of Directors” means the board of directofsttee Company or any committee
thereof duly authorized to act on behalf of suchrtdo

“Book-Entry Warrants” has the meaning assigneduichgerm in Section 2.1.

“Business Day” means any day other than a Satur8apday or any other day on
which the New York Stock Exchange is authorizedbligated by law or executive order to
close.

“Cash Dividend” has the meaning assigned to such te Section 6.3(b).

“Cashless Exercise” has the meaning ascribed th ®rm in Section 3.2(d).
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“Class A Common Stock” means the Company's Classofkmon stock, par value
$0.00001 per share.

“Common Stock Equivalents” has the meaning assigaestich term in Section 6.6.
“Company” has the meaning assigned to such tertharpreamble of this Agreement.
“Current Market Price” has the meaning assigneduith term in Section 6.3(c).

“Daily Closing Price” for any day shall mean thestlaeported closing price of the
applicable security on such day on the applicabletation system (it being understood that if
only one sale occurred on such day, then the D&@ibsing Price for such day shall be the
price at which such sale occurred).

“Depositary” has the meaning assigned to such tar®ection 2.2(b).
“Depositary Legend” means the legend set forthhikit C.

“Effective Date” has the meaning assigned to suetmtin the recitals of this
Agreement.

“Ex-Dividend Date” means the first date on whiclargs of Class A Common Stock
trade on the applicable exchange or in the appécatarket, regular way, without the right to
receive the issuance, dividend or distribution urestion.

“Exercise Amount” has the meaning assigned to $eh in Section 3.2(c).

“Exercise Date” means any date on which a Warrargxercised in accordance with
the terms of the Warrant.

“Exercise Form” has the meaning assigned to such te Section 3.2(b).

“Exercise Period” means the period commencing @nBffective Date, and expiring at
5:00 p.m., New York City time, on the tenth (10#mniversary of the Effective Date (such
time on such tenth anniversary being referred tthas'Expiration Date”).

“Exercise Price” means a price per share of Clas€dmon Stock of $0.01, as
adjusted pursuant to Article 6.

“Generally Occurred” shall mean a minimum of 7,5€fares of Class A Common
Stock are traded and such sales are reported aapgtieable over-the-counter market.

“Holder” has the meaning assigned to such termectiSn 3.2(a).

“Initial Holders” has the meaning assigned to suehm in the recitals of this
Agreement.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 117 of 213

“Non-Adjusted Cash Dividend” means any Cash Divaléor which a reduction in the
Exercise Price has not been previously made pursaa®ection 6.3(b).

“Non-Cash Dividend” has the meaning assigned td gaom in Section 6.3(a).

“Per Share Dividend Amount” means, with respecamny Cash Dividend, the amount
of cash to be paid in such dividend per share aE€A Common Stock.

“Person” means an individual, a corporation, a tiediliability company, a company, a
voluntary association, a general partnership, aitdoin partnership, a joint venture, an
association, a joint-stock company, a trust, amaeorporated organization or a government or
any agency, instrumentality or political subdivisithereof.

“Plan” has the meaning assigned to such term irrg¢hitals of this Agreement.

“Quoted Price” of the Class A Common Stock (or oth¢arrant Share security, as
applicable) on any date means (i) if the Class An@on Stock (or other Warrant Share
security, as applicable) is then listed and agfitedlded on a national securities exchange, the
last reported closing price of such security onhsdate (or if such date is not a trading day,
on the immediately preceding trading day) on theqggpal national securities exchange on
which such security is listed or traded, or (iihe Class A Common Stock (or other Warrant
Share security, as applicable) is not then listecaaational securities exchange, the average
of the Daily Closing Prices of such security on ginecipal over-the-counter quotation system
on which such security trades (if such securitdegsaon more than one such system, then such
principal system shall be as reasonably identibgdhe Company based on relative volumes
traded on all such systems), measured over the dhatedy preceding ten (10) Business Days
(which need not be consecutive) in which tradingsuich security Generally Occurred (or, if
no such trading shall have Generally Occurred ideast ten (10) of the last thirty (30)
Business Days prior to the date in question, tienQuoted Price shall be the price reflected
in the most recent third party valuation provided the Company by an investment or
valuation firm retained by the Company for purposgsaluing stock awards, which valuation
shall be available upon written request upon writfgoof of ownership in a Warrant,
provided that the Company may request that the étoldquesting such valuation execute a
confidentiality agreement with respect to such atbn (if such valuation has not already
been made public) satisfactory to the Company, @odided further that if such valuation is
more than six months old or no such valuation heenlprovided, the Board of Directors shall
determine the Quoted Price in good faith basedhenbiasis of such factors as it reasonably
determines to be appropriate).

“Reorganization Event” has the meaning assignesutd term in Section 6.5.
“Registered Holder” has the meaning assigned tt $eien in Section 2.3(d).
“Restricted Legend” means the legend set forthxhiliit B.

“Rights Offering Participant” has the meaning aseij to such term in the recitals of
this Agreement.
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“Rights Offerings Procedures” has the meaning agsigo such term in the Plan.

“Rule 144A Certificate” means a certificate subsally in the form of Exhibit F
hereto.

“Rule 144A Warrant Certificate” means a global VWaitr Certificate that bears the
Restricted Legend representing Warrants issuedsaltdpursuant to Rule 144A.

“Securities Act” means the Securities Act of 1988,amended, including any rules or
regulations promulgated thereunder.

“Successor Person” means the successor to the @ynguathe Person acquiring the
Company in connection with a Reorganization Evehéng the Company is not the surviving
Person.

“Transfer Agent” means American Stock Transfer &u&tr Company, LLC, in its
capacity as transfer agent for the Company.

“Warrants” has the meaning assigned to such tertharrecitals of this Agreement.

“Warrant Agent” means American Stock Transfer & StrlCompany, LLC, in its
capacity as the initial Warrant Agent hereundert, twly for so long as it serves in such
capacity, and any successor Warrant Agent appojmtesuant to this Agreement.

“Warrant Agent Office” has the meaning assigneduoh term in Section 3.1.
“Warrant Certificates” has the meaning assigneduch term in Section 2.2(a).
“Warrant Register” has the meaning assigned to $eich in Section 2.3(c).
“Warrants Rights Offering” has the meaning assigteeduch term in the Plan.

“Warrant Shares” shall mean the shares of CommamckSissued or issuable upon
exercise of a Warrant, including any other seasifincluding any securities of any Successor
Person) purchasable upon exercise of the Warranpsavided in Article 6. A Warrant Share
shall initially be equal to one share of Class Andmon Stock, as subsequently adjusted
pursuant to the terms of the Warrant and this Agesd. For purposes of this Agreement, a
Warrant Share shall be deemed to be “outstandiragh fand after the Exercise Date thereof
until the redemption, repurchase or cancellatiosuwfh Warrant Share by the Company.

“Warrant Statements” has the meaning assigneddb &rm in Section 2.1.

ARTICLE 2
ISSUANCE OF WARRANTS; WARRANT CERTIFICATES;
BOOK-ENTRY WARRANTS

Section 2.1 Issuanceof the Warrants. On the terms and subject to the conditions
of this Agreement and in accordance with the teomthe Plan, as of the Effective Date, (i)
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Warrants to purchase an aggregate of 10,000,000avitaShares will be issued by the
Company to the Rights Offering Participants, alteda amongst the Rights Offering
Participants based on such Rights Offering Padmtis final allocation of Warrants
determined pursuant to the Rights Offering Procesiurounded up or down to the nearest
whole number of underlying Warrant Shares such ttmatRights Offering Participant shall
receive a Warrant that includes a fraction of a NM&rShare, and (i) Warrants to purchase an
aggregate of 500,000 Warrant Shares will be issiyethe Company to the Backstop Parties
in accordance with the Backstop Rights Purchaseeégent, such that the Company shall
issue to the Initial Holders Warrants entitling thelders to collectively purchase, in the
aggregate, up to 10,500,000 Warrant Shares, asauolints may be adjusted from time to
time pursuant to this Agreement. On such date,Gbepany will deliver, or cause to be
delivered to the Depositary, one or more global Nfar Certificates evidencing a portion of
the Warrants. The remainder of the Warrants dielissued by book-entry registration on the
books of the Warrant Agent (“Book-Entry Warrantsild shall be evidenced by statements
issued by the Warrant Agent from time to time te tRegistered Holders of Book-Entry
Warrants reflecting such book-entry position (tNeédrrant Statements”).

Section 2.2 Form of Warrant; Execution of Warrant Certificates and Warrant
Statements

(@) (i) Subject to Section 5.1 and Section 5.2 of tlAigreement, the
Warrants shall be issued (x) via book-entry regigin on the books and records of the
Warrant Agent and evidenced by the Warrant Stat&snén substantially the form set forth in
Exhibit A-1 hereto, and/or (y) by one or more globartificates (the “Warrant Certificates”)
in substantially the form set forth in Exhibit A-&&spectively, hereto. The Warrant Statements
and the Warrant Certificates shall be dated and maag such letters, numbers or other marks
of identification or designation and such legendsendorsements printed, lithographed or
engraved thereon as the officers of the Compangutixey the same may approve (execution
thereof to be conclusive evidence of such approaall as are not inconsistent with the
provisions of this Agreement, or as may be requit@dcomply with any applicable law,
including applicable rules and regulations madesypant to any such law. The Warrant
Certificates and the Warrant Statements shall gaesi on behalf of the Company by the
chairman of the Board of Directors, the chief ficah officer, the president, any vice
president, any assistant vice president, the treasu any assistant treasurer of the Company,
and each Warrant Certificate and Warrant Statemeay but need not be attested by the
Company’s secretary or one of its assistant se@staSuch signatures may be manual or
facsimile signatures of such authorized officerd aray be imprinted or otherwise reproduced
on the Warrant Certificates and Warrant Statements.

(i) Except as otherwise provided in paragraph (c),i&ed&.3(b)(ii)
or Section 5.3(c) each Warrant will bear the Rettd Legend.

(2) Each Warrant Certificate will bear the DTC Legend.

(2) Warrants offered and sold in reliance on any exoept
under the Securities Act other than Rule 144A Wélissued, and upon
the request of the Company to the Warrant Agentiravits offered and
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sold in reliance on Rule 144A may be issued, inftne of Book-Entry
Warrants. Warrants issued and sold to Accreditegdtors within the
meaning of Rule 501 of Regulation D under the Sa@earAct shall be
issued in the form of A.l. Warrant Certificates.

(b) The Warrant Certificates shall be deposited with farrant Agent and
registered in the name of Cede & Co., as the naenaierhe Depositary Trust Company (the
“Depositary”). Each Warrant Certificate shall reggat such number of the outstanding
Warrants as specified therein, and each shall geothat it shall represent the aggregate
amount of outstanding Warrants from time to timel@sed thereon and that the aggregate
amount of outstanding Warrants represented thenely from time to time be reduced or
increased, as appropriate, in accordance withetmast of this Agreement.

(c) () If the Company determines (upon the advice ofinsel and such
other certifications and evidence as the Company reasonably require) that a Warrant is
eligible for resale pursuant to Rule 144 under Sseurities Act (or a successor provision)
without the need to satisfy current information aher requirements therein and that the
Restricted Legend is no longer necessary or apiatepm order to ensure that subsequent
transfers of the Warrant (or a beneficial interxgrein) are effected in compliance with the
Securities Act, or

(i) after a Warrant is sold pursuant to an effectivgisteation
statement under the Securities Act,

the Company may instruct the Warrant Agent in wgtto cancel the Warrant and issue to the
Holder thereof (or to its transferee) a new Warmnlike tenor, registered in the name of the

Holder thereof (or its transferee), that does redrlthe Restricted Legend, and the Warrant
Agent will comply with such instruction.

(d) By its acceptance of any Warrant bearing the RasttiLegend (or any
beneficial interest in such a Warrant), each Holthereof and each owner of a beneficial
interest therein acknowledges the restrictions @msfer of such Warrant (and any such
beneficial interest) set forth in this Agreement an the Restricted Legend and agrees that it
will transfer such Warrant (and any such benefidcdérest) only in accordance with the
Agreement and such legend.

(e) No Warrant Certificate shall be valid for any puppand no Warrant
evidenced thereby shall be exercisable, until Sirant Certificate has been countersigned
by the Warrant Agent. Such signature by the Warvsgent upon any Warrant Certificate
executed by the Company shall be conclusive evieleand the only evidence, that the
Warrant Certificate so countersigned has been dslyed hereunder, and such signatures may
be manual or facsimile signatures of an authorimgaesentative of the Warrant Agent and
may be imprinted or otherwise reproduced on therdvarCertificates.

() In case any officer of the Company who shall haigmex any of the
Warrant Certificates or Warrant Statements (eitm@nually or by facsimile signature) shall
cease to hold such officer position before the AfariCertificates so signed shall have been
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countersigned and delivered by the Warrant Agenprasided herein, or before the Warrant
Statements so signed shall have been delivereldet&réegistered Holders thereof, as the case
may be, such Warrant Certificates or Warrant Statésn may be countersigned (either
manually or by facsimile signature, in the casdhaf Warrant Certificates) and delivered by
the Warrant Agent notwithstanding that the persdr wigned such Warrant Certificates or
Warrant Statements has ceased to hold such offiosition with the Company, and any
Warrant Certificate or Warrant Statement may beesgon behalf of the Company by such
persons as, at the actual date of the executiorsuch Warrant Certificate or Warrant
Statement, hold such officer positions with the @any, although at the date of the execution
of this Agreement any such person did not hold saftiber position.

Section 2.3 Issuance of Warrant Certificates and Book-Entry Warrants.

(@ Warrant Certificates evidencing Warrants shall bescated by the
Company in the manner set forth in Section 2.2 @@ldvered to the Warrant Agent. Warrant
Certificates evidencing the Warrants to be issuethé Initial Holders under the Plan (other
than Warrants to be registered as Book-Entry Wis)ashall be so executed by the Company
and delivered to the Warrant Agent upon or promgtilowing the execution of this
Agreement. Upon written order of the Company, thariht Agent shall (i) register in the
Warrant Register the Book-Entry Warrants and (ppm receipt of Warrant Certificates duly
executed on behalf of the Company, countersigrideitmanually or by facsimile signature)
each such Warrant Certificate. Such written ordethe Company shall specifically state the
number of Warrants that are to be issued as BoakrEXdarrants and the number of Warrants
that are to be issued as Warrant Certificates dnefuthe number of Warrants to be issued as
Rule 144A Warrant Certificates and A.l. Warrant tfieates. A Warrant Certificate shall be,
and shall remain, subject to the provisions of thgreement until such time as all of the
Warrants evidenced thereby shall have been dulyceeel or shall have expired or been
canceled in accordance with the terms hereof.

(b) Subsequent to the original issuance of Warrantifi®ates to the Initial
Holders, the Warrant Agent shall countersign a \farrCertificate only if the Warrant
Certificate is issued in exchange or substitution dne or more previously countersigned
Warrant Certificates or in connection with thegrtsfer as hereinafter provided.

(© The Warrant Agent shall keep, at an office desigmhdbr such purpose,
books (the “Warrant Register”) in which, subject doch reasonable regulations as it may
prescribe, it shall register the Book-Entry Warsaats well as any Warrant Certificates and
exchanges and transfers of outstanding Warrangsdordance with the procedures set forth in
Section 5.1 and Section 5.2 of this Agreementinafbrm satisfactory to the Company and the
Warrant Agent. No service charge shall be madefigrexchange or registration of transfer of
the Warrants, but the Company may require paymeiat sum sufficient to cover any stamp
or other tax or other governmental charge that maymposed on the Registered Holder in
connection with any such exchange or registratibtramsfer. The Warrant Agent shall have
no obligation to effect an exchange or registeramgdfer unless and until any payments
required by the immediately preceding sentence haem made.
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(d) Prior to due presentment for registration of trangir exchange of any
Warrant in accordance with the procedures set fiortthis Agreement, subject to applicable
law, the Company and the Warrant Agent may deemti@ad the person in whose name any
Warrant is registered upon the Warrant Registex {Registered Holder” of such Warrant) as
the absolute owner of such Warrant (notwithstandamy notation of ownership or other
writing on a Warrant Certificate made by anyoneeotthan the Company or the Warrant
Agent), for the purpose of any exercise thereo, distribution to the holder thereof and for
all other purposes, and neither the Warrant Agenttime Company shall be affected by notice
to the contrary.

(e)  The Company in issuing the Warrants may use “CUSlihbers, and
the Warrant Agent will use CUSIP numbers in notiassa convenience to Holders, the notice
to state that no representation is made as todhreatness of such numbers either as printed
on the Warrants or as contained in any notice t lolder. The Company will promptly
notify the Warrant Agent in writing of any changethe CUSIP numbers.

ARTICLE 3
EXERCISE OF WARRANTS

Section 3.1 Duration of Warrants. Subject to the provisions of this Agreement,
Warrants may be exercised on any Business Day gltii@ Exercise Period, at the offices of
the Warrant Agent at 6201 15th Avenue, Brooklyn, N¥219, or such other place as the
Company or Warrant Agent may notify the Holdersrfrtime to time, (the “Warrant Agent
Office”). Each Warrant not exercised at or befdre Expiration Date shall thereupon become
void, and at such time all rights, under this Agneat and the applicable Warrant Certificate,
of the Holder of any such Warrant shall automalyce¢ase, with respect to any such Warrant.

Section 3.2 Exercise of Warrants

€)) Each Warrant shall entitle (i) in the case of theoBEntry Warrants,
the Registered Holder thereof and (ii) in the caéaVarrants held through the book-entry
facilities of the Depositary or by or through persothat are direct participants in the
Depositary, the Beneficial Holder thereof (the Regied Holders and the Beneficial Holders
referenced in clauses (i) and (i) above, collediythe “Holders”), subject to the provisions
of such Warrant and of this Agreement, to purcHem® the Company the number of Warrant
Shares specified in such Warrant, at the Exeraige P

(b)  Subject to the provisions of the Warrants and tAgreement, the
Holder of a Warrant may exercise such Holder’s trigh purchase the Warrant Shares, in
whole or in part, at any time or from time to tirtig in the case of persons who hold Book-
Entry Warrants, by providing an exercise form foe election to exercise such Warrant (each,
an “Exercise Form”) substantially in the form of Hisit D hereto, and (ii) in the case of
Warrants held through the book-entry facilitiestlé Depositary or by or through persons that
are direct participants in the Depositary, by pdawj an Exercise Form (as provided by such
Holder’s broker) to its broker, in each case prypeompleted and executed by the Registered
Holder or the Beneficial Holder thereof, as theecasay be, together with payment to the



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 123 of 213

Warrant Agent (for the account of the Company)thiea case of an exercise for cash pursuant
to Section 3.2(c), of the Exercise Amount in aceok with Section 3.2(c).

(© The payment of the Exercise Price shall be madéhetoption of the
Holder, (i) in United States dollars by certified afficial bank check payable to the Company,
or by wire transfer to an account specified in imgtby the Company or the Warrant Agent to
such Holder, in either case in immediately avadafoinds in an amount equal to the aggregate
Exercise Price for such Warrant Shares as specifiethe Exercise Form (the “Exercise
Amount”) or (ii) by Cashless Exercise in accordawa¢h Section 3.2(d)). The Exercise
Amount shall be rounded up to the nearest one cent.

(d) In lieu of paying the Exercise Amount by certified official bank check
or by wire transfer, any Holder may elect to exadWarrants by authorizing the Company to
withhold from issuance a number of Warrant Sharesuadble pursuant to the Warrant
Certificate or Warrant Statement evidencing the fafgs being exercised which, when
multiplied by the Quoted Price for the trading daymediately prior to the exercise date is
equal to the aggregate Exercise Price of all Wésrdreing exercised, and such withheld
Warrant Shares shall thereupon no longer be issuabdler the Warrant. Such exercise (a
“Cashless Exercise”) shall be honored by the Compand the Warrant Agent without
payment by the Holder of any Exercise Amount or eagh or other consideration; provided,
however, that the Holder shall pay such amountsnag be required pursuant to Section
5.2(c), or such taxes as may be payable upon issuahWarrant Shares to a Person other
than the Holder. The formula for determining therk&at Shares to be issued in a Cashless
Exercise is as follows:

X= ((A-B) x C)
A

where:

X = the number of Warrant Shares issuable upon ceseerof the
Warrant pursuant to this subsection (d).

A = the Quoted Price.
B = the Exercise Price.

C = the number of Warrant Shares as to which a &ais then being
exercised including the withheld Warrant Shares.

If, with respect to any purported or attempted G=ssh Exercise of Warrants, the foregoing
calculation results in a negative number or zedrentno Warrant Shares shall be issuable via
such purported or attempted Cashless Exercise widWarrants shall be deemed to have not
been exercised. A Holder that elects to CashlegsciSe shall provide their Exercise Form in
accordance with Section 3.2(b) to the CompanyHoough their broker to the Company), and
the Company shall instruct the Warrant Agent witl talculation of the Warrant Shares to be
issued in such Cashless Exercise; provided thaiMhaant Agent shall notify the Company

10
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of any Exercise Form it receives no later than &hf@ Business Days after receipt of any
Exercise Form so indicating a Cashless Exercisdieie

(e) The date on which payment in full of the Exercised\unt is received
by the Warrant Agent (or deemed to be receivedhen dase of a Cashless Exercise) shall,
subject to receipt of the Exercise Form, be deetnelde the date on which the Warrant is
exercised. The Warrant Agent shall promptly depaBifunds received by it in payment for
the exercise of Warrants in an account of the Camppaaintained with it (or in such other
account as may be designated by the Company) aibaglvise the Company, by telephone
or by facsimile transmission or other form of etenic communication available to both
parties, at the end of each day on which a payroerthe exercise of Warrants is received of
the amount so deposited to its account. The Warkgant shall promptly confirm such
advice to the Company in writing.

() Subject to Article 6, upon surrender of the Exerdi®rm and payment
of the Exercise Amount (or the deemed payment efftkercise Amount in connection with a
Cashless Exercise) in connection with the exergisé/arrants by any Holder:

0] the Warrant Agent shall requisition from the TramsfAgent for
issuance and delivery to or upon the written omfethe applicable Holder and in such name
or names as the Holder may designate (provided,ttigaHolder shall pay any and all taxes
payable as a result of such designation), a botig-eegistration, certificate or certificates in
accordance with Section 3.2(m) for the Class A &hdssuable upon the exercise of the
Warrants evidenced by the underlying Warrant Gedié or Book-Entry Warrant, as the case
may be, less any Warrant Shares withheld in cororecwith a Cashless Exercise, if
applicable; and

(i) the Company shall, as promptly as practicable ants &xpense,
and in any event within five (5) Business Days dlatier, cause to be issued to the Holder the
aggregate number of whole Warrant Shares (rounde¢h do the nearest whole share, and
deducting any Warrant Shares withheld pursuant ¢égti@ 3.2(d)) issuable upon such
exercise and deliver to the Holder written confitima that such Warrant Shares have been
duly issued and recorded on the books of the Coynparhereinafter provided.

The Warrant Shares so issued shall be registerealeimame of the Holder or such other
name as shall be designated in the order delivieyethe Holder. The book-entry registration,
certificate or certificates for such Warrant Shasbkall be deemed to have been issued and any
person so designated to be named therein shallebenetl to have become the holder of
record of such Warrant Shares as of the date oémter of the applicable Exercise Form at
the Warrant Agent Office duly executed by the Holdeereof and upon payment of the
Exercise Amount or the deemed payment of the Eserémount in connection with a
Cashless Exercise.

(9) In the event that any Holder makes a partial egeraf the Warrants
evidenced by any Warrant Statement or Warrant fate, the Warrant Agent shall adjust the
Holder's Warrant Statement or issue and deliveew WVarrant Certificate to the applicable
Holder to evidence a number of Warrants equal ¢éonthmber of Warrants represented by the

11
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Warrant Statement or Warrant Certificate immedjafeior to such partial exercise minus the
number of Warrants exercised in such partial eserciThe Warrant Agent is hereby
authorized and directed to countersign such neuifiCate.

(h)  Any exercise of a Warrant pursuant to the termthisf Agreement shall
be irrevocable and shall constitute a binding age¥e between the Holder and the Company,
enforceable in accordance with its terms.

(1) The Warrant Agent shall:

0] examine the Exercise Forms and all other docunusiltgered to
it by or on behalf of Holders as contemplated hedeu to ascertain whether or not, on their
face, such Exercise Forms and any such other dausnimave been executed and completed
in accordance with their terms and the terms hereof

(i) where an Exercise Form or any other document appaarits
face to have been improperly completed or execatesome other irregularity in connection
with the exercise of the Warrants exists, the Wwdriagent shall endeavor to inform the
appropriate parties (including the person subngttisuch instrument) of the need for
fulfillment of all requirements, specifying thosequirements which appear to be unfulfilled;

(i)  inform the Company of and cooperate with and asHist
Company in resolving any reconciliation problemdwsen Exercise Forms received and
delivery of Warrants to the Warrant Agent’s account

(iv)  advise the Company no later than three (3) Busibess after
receipt of any Exercise Form, of (a) the receiptso€h Exercise Form and the number of
Warrants evidenced thereby that have been exerdiseaccordance with the terms and
conditions of this Agreement, (b) the instructiongh respect to delivery of the Warrant
Shares deliverable upon such exercise, subjecintelyt receipt from the Depositary of the
necessary information, and (c) such other inforomatas the Company shall reasonably
require; and

()] subject to Warrant Shares being made availablegdNarrant Agent by
or on behalf of the Company for delivery to the Dsfary, liaise with the Depositary and
endeavor to effect such delivery to the relevacbants at the Depositary in accordance with
its customary requirements.

(k) All questions as to the validity, form and suffiegy (including time of
receipt) of any exercised Warrant, Exercise Fornther Warrant Certificate evidencing any
exercised Warrant will be determined by the Companyts reasonable discretion, which
determination shall be final and binding absent amanifest error. The Company reserves the
right to reject any and all Exercise Forms not iaper form or for which any corresponding
agreement by the Company to exchange would, irogheion of the Company, be unlawful.
Such determination by the Company shall be final lhimding on the Holders, absent manifest
error. Moreover, the Company reserves the absoigité¢ to waive any of the conditions to the
exercise of Warrants or defects in the exerciseetifenith regard to any particular exercise of
Warrants. Neither the Company nor the Warrant Agérall be under any duty to give notice

12
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to the Holders of the Warrants of any irregulasitia any exercise of Warrants, nor shall it
incur any liability for the failure to give such tie.

()] The Company acknowledges that the bank accountstanzed by the
Warrant Agent in connection with the services pded under this Agreement will be in its
name and that the Warrant Agent may receive invastnearnings therefrom. Neither the
Company nor the Holders will be entitled to receinterest on any deposits of the Exercise
Price.

(m)  Book-entry registration records representing Warfimares shall bear a
Restricted Legend (with all references to Warrdhtsein replaced by references to Class A
Common Stock, and with such changes thereto a€dmepany may deem appropriate) if (i)
the Warrants for which they were issued carriedeatiitted Legend or (ii) the Warrant Shares
are issued in a transaction exempt from registratioder the Securities Act, in each case until
and unless the circumstances set forth in SectidftRapply to such Warrant Shares, and any
transfers thereof shall comply with the Restrictegend.

Section 3.3 Reservation of Warrant Shares

@) For the purpose of enabling it to satisfy any ddtiign to issue Warrant

Shares upon exercise of Warrants, the Companyaivéill times through the Expiration Date,
reserve and keep available out of its aggregateodaaed but unissued or treasury shares of
Class A Common Stock, a number of shares equalhéo number of Warrant Shares
deliverable upon the exercise of all outstandingrdfdgs. The Company covenants that it will
instruct the Transfer Agent to reserve such nundfeauthorized and unissued or treasury
shares of Class A Common Stock as shall be reqdéimeduch purpose. The Company will
keep a copy of this Agreement on file with the Bfan Agent. The Warrant Agent is hereby
irrevocably authorized to requisition from time tone from the Transfer Agent stock
certificates evidencing Warrant Shares issuableng@rcise of outstanding Warrants, and the
Company will supply the Transfer Agent with dulyeewted stock certificates for such
purpose.

(b)  The Company covenants that all Warrant Sharesdsspen exercise of
the Warrants will, upon issuance in accordance wighterms of this Agreement, be fully paid
and nonassessable and free from all taxes, ligv@gges and security interests created by or
imposed upon the Company with respect to the issudimereof. If at any time prior to the
Expiration Date, the number and kind of authorized unissued shares of the Company’'s
capital stock shall not be sufficient to permit exse in full of the Warrants, the Company
will use its commercially reasonable efforts torppily take such corporate action as may, in
the opinion of its counsel, be necessary to ineressauthorized but unissued shares to such
number of shares as shall be sufficient for suchpogses. The Company agrees that its
issuance of Warrants shall constitute full autlyotd its officers who are charged with the
issuance of Warrant Shares to issue Warrant Shgras the exercise of Warrants. Without
limiting the generality of the foregoing, the Compawill not increase the stated or par value
per share, if any, of the Class A Common Stock abixe Exercise Price per share in effect
immediately prior to such increase in stated orvadwne. Before taking any action that would
cause an adjustment pursuant to Article 6 redueing Exercise Price below the then par

13
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value (if any) of the Warrant Shares issuable upogrcise of the Warrants, the Company will
take any corporate action that may, in the opiraoased on the advice of its counsel (which
may be counsel employed by the Company), be nagessarder that the Company may
validly and legally issue fully paid and nonassbis&Varrant Shares at such Exercise Price as
so adjusted.

ARTICLE 4
OTHER PROVISIONS RELATING TO RIGHTS OF HOLDERS OF W ARRANTS

Section 4.1 No Rights as Stockholder Conferred by Warrants, Book-Entry
Warrants or Warrant Certificates . No Book-Entry Warrant, Warrant Certificate or kifant
evidenced thereby shall, and nothing containedhim Agreement shall be construed to, entitle
the Holder or any beneficial owner thereof to ariytlee rights of a registered holder or
beneficial owner of shares of Class A Common Staududing, without limitation, the right
to receive (as a shareholder or stockholder) angeinds or distributions paid with respect to
Class A Common Stock, the right to vote or to cohs# to receive notice as a stockholder
of the Company with respect to the election of @oes of the Company or any other matter
with respect to which stockholders of the Compargy entitled to vote or consent or receive
notice, or any other rights whatsoever as stocldisldf the Company.

Section 4.2 Lost, Mutilated, Stolen or Destroyed Warrant Certificates If any of
the Warrant Certificates shall be mutilated, Iestlen or destroyed, the Company shall issue,
and the Warrant Agent shall countersign and deliirerexchange and substitution for, and
upon cancellation of the mutilated Warrant Cerdife; or in lieu of and substitution for the
Warrant Certificate lost, stolen or destroyed, avn&arrant Certificate of like tenor and
representing an equivalent number of Warrants,olnlit upon receipt of evidence reasonably
satisfactory to the Warrant Agent and the Compainthe loss, theft or destruction of such
Warrant Certificate and an affidavit and the pagtiri an indemnity or bond satisfactory to the
Warrant Agent and the Company. Applicants for saabstitute Warrant Certificates shall
also comply with such other reasonable regulatexm$ pay such other reasonable charges as
the Warrant Agent may prescribe and as required Segtion 8-405 of the Uniform
Commercial Code as in effect in the State of NewkYo

Section 4.3 Cancellation of Warrants. If the Company shall purchase or otherwise
acquire Warrants, the Warrant Certificates reprasgnsuch Warrants shall thereupon be
delivered to the Warrant Agent, if applicable, atall be promptly cancelled by the Warrant
Agent and shall not be reissued and, except asessigr permitted by this Agreement, no
Warrant Certificate shall be issued hereunder ioharge therefor or in lieu thereof. The
Warrant Agent shall cause all cancelled Warrantif@stes to be destroyed and shall deliver
a certificate of such destruction to the Company.

Section 4.4 Current Public Information. With a view to making available to the
holders of Warrants the benefits of Rule 144 ante R44A promulgated under the Securities
Act, the Company covenants that it will (i) use igmasonable best efforts to file in a timely
manner all reports and other documents requirednyf to be filed by it under the Exchange
Act and the rules and regulations adopted thereuadd (i) make available information
necessary to comply with Rule 144 and Rule 144/Avdilable with respect to resales of the

14
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Warrants under the Securities Act, at all timekfakhe extent required from time to time to

enable such holders to sell Warrants without regfisin under the Securities Act within the

limitation of the exemptions provided by (x) Rulé4land Rule 144A promulgated under the
Securities Act (if available with respect to resatef the Warrants), as such rules may be
amended from time to time.

ARTICLE 5
EXCHANGE AND TRANSFER

Section 5.1 Exchange and Transfer

(@) Transfer and Exchange of Warrant Certificates or Beneficial Interests
Therein.

(1) The Warrant Agent shall, upon receipt of all infatron required
to be delivered hereunder, from time to time regishe transfer of any outstanding Warrants
in the Warrant Register, upon delivery to the Watridgent, at its office designated for such
purpose, of a properly completed form of assignnsiistantially in the form of Exhibit E
hereto, duly signed by the Registered Holder tHerao by the duly appointed legal
representative thereof or by a duly authorizedra#ty, such signature to be guaranteed by a
participant in the Securities Transfer Agent Medall Program, the Stock Exchanges
Medallion Program or the New York Stock Exchange, IMedallion Signature Program and,
in the case of a transfer of a Warrant Certificaggn surrender to the Warrant Agent of such
Warrant Certificate, duly endorsed. Upon any suedistration of transfer, a new Warrant
Certificate shall be issued to the transferee.

(i) Subject to compliance with Section 5.3(b), if a dfemal interest

in a Warrant Certificate is transferred or exchahder a beneficial interests in another
Warrant Certificate, the Warrant Agent will (xX) ced a decrease in the amount of the
Warrant Certificate being transferred or exchanggdal to the amount of such transfer or
exchange and (y) record a like increase in the amotithe other Warrant Certificate. Any
beneficial interest in one Warrant Certificate tlsatransferred to a Person who takes delivery
in the form of an interest in another Warrant Giedie, or exchanged for an interest in
another Warrant Certificate, will, upon transfer exchange, cease to be an interest in such
Warrant Certificate and become an interest in ttieroWarrant Certificate and, accordingly,
will thereafter be subject to all transfer and exle restrictions, if any, and other procedures
applicable to beneficial interests in such otherrhafat Certificate for as long as it remains
such an interest.

(b) Exchange of a Beneficial Interest in a Warrant Certificate for a Book-
Entry Warrant.

0] Any Holder of a beneficial interest in a Warrantri@eate may,
upon request, exchange such beneficial interesh 8ook-Entry Warrant. Upon receipt by the
Warrant Agent from the Depositary or its nomineeawitten instructions or such other form
of instructions as is customary for the Depositamybehalf of any person having a beneficial
interest in a Warrant Certificate, the Warrant Agehall cause, in accordance with the
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standing instructions and procedures existing betwtbe Depositary and Warrant Agent, the
number of Warrants represented by the Warrant fidate to be reduced by the number of
Warrants to be represented by the Book-Entry Wesram be issued in exchange for the
beneficial interest of such person in the Warraeitiicate and, following such reduction, the
Warrant Agent shall register in the name of theddola Book-Entry Warrant and deliver to
said Holder a Warrant Statement.

(i) Book-Entry Warrants issued in exchange for a berafinterest
in a Warrant Certificate pursuant to this Sectioh(®) shall be registered in such names as the
Depositary, pursuant to instructions from its direc indirect participants or otherwise, shall
instruct the Warrant Agent. The Warrant Agent shddliver the applicable Warrant
Statements to the persons in whose names such WM& e so registered.

(c) Transfer and Exchange of Book-Entry Warrants. When Book-Entry

Warrants are presented to the Warrant Agent witbriien request (i) to register the transfer
of the Book-Entry Warrants; or (ii) to exchange suBook-Entry Warrants for an equal
number of Book-Entry Warrants of other authorizesh@minations, then the Warrant Agent
shall register the transfer or make the exchange@sested if its customary requirements for
such transactions are merovided, however, that the Warrant Agent has received a written
instruction of transfer in form satisfactory to ttW¥arrant Agent, duly executed by the
Registered Holder thereof or by his attorney, daulyhorized in writing.

(d) Restrictions on Exchange or Transfer of a Book-Entry Warrant for a
Beneficial Interest in a Warrant Certificate. A Book-Entry Warrant may not be exchanged for
a beneficial interest in a Warrant Certificate gtcepon satisfaction of the requirements set
forth below. Upon receipt by the Warrant Agent ppbeopriate instruments of transfer with
respect to a Book-Entry Warrant, in form satisfactto the Warrant Agent, together with
written instructions directing the Warrant Agentriake, or to direct the Depositary to make,
an endorsement on the Warrant Certificate to re#ecincrease in the number of Warrants
represented by the Warrant Certificate equal torttnaber of Warrants represented by such
Book-Entry Warrant, then the Warrant Agent shakhas such Book-Entry Warrant on the
Warrant Register and cause, or direct the Depgsitacause, in accordance with the standing
instructions and procedures existing between theoBieary and the Warrant Agent, the
number of Warrants represented by the Warrant fi®ate to be increased accordingly. If no
Warrant Certificates are then outstanding, the Gomipshall issue and the Warrant Agent
shall countersign a new Warrant Certificate repr@sg the appropriate number of Warrants.

(e) Restrictions on Transfer and Exchange of Warrant Certificates.
Notwithstanding any other provisions of this Agresrn(other than the provisions set forth in
Section 5.1(f)), unless and until it is exchangedvhole for a Book-Entry Warrant, a Warrant
Certificate may not be transferred except by thed3dary to a nominee of the Depositary or
by a nominee of the Depositary to the Depositargrmather nominee of the Depositary or by
the Depositary or any such nominee to a successpogitary or a nominee of such successor
Depositary.
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() Book-Entry Warrants. If at any time:

0] the Depositary for the Warrant Certificates nosiftae Company
that the Depositary is unwilling or unable to coog as Depositary for the Warrant
Certificates and a successor Depositary for theramarCertificates is not appointed by the
Company within ninety (90) days after delivery otk notice; or

(i) the Company, in its sole discretion, notifies tharvdnt Agent in
writing that it elects to exclusively cause theumsce of Book-Entry Warrants under this
Agreement, then the Warrant Agent, upon writtertrutdions signed by an officer of the
Company, shall register Book-Entry Warrants, inaggregate number equal to the number of
Warrants represented by the Warrant Certificategxichange for such Warrant Certificates.

(9) Restrictions on Transfer. In addition to the transfer restrictions set Hort
in Section 5.3 below, no Warrants or Warrant Shatesl be sold, exchanged or otherwise
transferred in violation of the Securities Act ¢ate securities laws.

(h) Cancellation of Warrant Certificate. At such time as all beneficial
interests in Warrant Certificates have either bexerthanged for Book-Entry Warrants, or been
redeemed, repurchased, cancelled or exercise&alant Certificates shall be returned to, or
retained and cancelled by, the Warrant Agent, upatten instructions from the Company
satisfactory to the Warrant Agent, subject to aggtiie law.

Section 5.2 Obligations with Respect to Transfers and Exchangesf Warrants.

(@ To permit registrations of transfers and exchangfes,Company shall
execute Warrant Certificates, if applicable, and Warrant Agent is hereby authorized, in
accordance with the provisions of Section 2.3 dnisl Article 5, to countersign such Warrant
Certificates, either manually or by facsimile sigma, if applicable, or register Book-Entry
Warrants, if applicable, as required pursuant ®@® phovisions of this Article 5 and for the
purpose of any distribution of new Warrant Ceréifes contemplated by Section 4.2 or
additional Warrant Certificates contemplated byidet 6.

(b)  All Book-Entry Warrants and Warrant Certificatessued upon any
registration of transfer or exchange of Book-Entarrants or Warrant Certificates shall be
the valid obligations of the Company, entitled b tsame benefits under this Agreement as
the Book-Entry Warrants or Warrant Certificatesrsndered upon such registration of transfer
or exchange.

(c) No service charge shall be imposed upon a Holdeaffy registration,
transfer or exchange but the Company may requiyenpat of a sum sufficient to cover any
stamp or other tax or other governmental chargeé mhay be imposed on the Holder in
connection with any such exchange or registratiotramsfer.

(d)  So long as the Depositary, or its nominee, is tgastered owner of a
Warrant Certificate, the Depositary or such nomires the case may be, will be considered
the sole owner or holder of the Warrants represetig such Warrant Certificate for all
purposes under this Agreement. Except as provideslection 5.1(a) and Section 5.1(f) upon
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the exchange of a beneficial interest in a Warr@ettificate for Book-Entry Warrants,
Beneficial Holders will not be entitled to have awarrants registered in their names, and
will under no circumstances be entitled to receatgsical delivery of any such Warrants and
will not be considered the Registered Holder thierealer the Warrants or this Agreement.
Neither the Company nor the Warrant Agent, in @pacity as registrar for such Warrants,
will have any responsibility or liability for anyspect of the records relating to beneficial
interests in a Warrant Certificate or for mainta@)i supervising or reviewing any records
relating to such beneficial interests.

(e) Subject to Section 5.1(a), Section 5.1(c) and 8ech.1(d) and this

Section 5.2, the Warrant Agent shall, upon recefpall information required to be delivered
hereunder, from time to time register the transfeany outstanding Warrants in the Warrant
Register, upon surrender of Warrant Certificategpplicable, representing such Warrants at
the Warrant Agent Office as set forth in Sectio8, &luly endorsed, and accompanied by a
completed form of assignment substantially in themf of Exhibit E attached hereto (or with
respect to a Book-Entry Warrant, only such compldtem of assignment substantially in the
form of Exhibit E attached hereto), duly signed thg Registered Holder thereof or by the
duly appointed legal representative thereof or lduly authorized attorney, such signature to
be guaranteed by a participant in the Securitiemdfer Agent Medallion Program, the Stock
Exchanges Medallion Program or the New York Stoskhange, Inc. Medallion Signature
Program. Upon any such registration of transfemesv Warrant Certificate or a Warrant
Statement, as the case may be, shall be issué@ toainsferee for the Warrants so transferred
(and, if any Warrants are not transferred to tlamdferee, to the transferor for the Warrants
remaining registered in the transferor’'s name).

Section 5.3 Restrictions on Transfers

€)) The transfer or exchange of any Warrant (or a beiaéinterest therein)
may only be made in accordance with this Sectiod &ection 5.1 and, in the case of a
Warrant Certificate (or a beneficial interest theyethe applicable rules and procedures of the
Depositary. The Warrant Agent shall refuse togtgiany requested transfer or exchange that
does not comply with the preceding sentence.

(b)  Subject to paragraph (c), the transfer or excharigeny Warrant (or a
beneficial interest therein) of the type set foith column A below for a Warrant (or a
beneficial interest therein) of the type set fasgiposite in column B below may only be made
in compliance with the certification requirements gny) described in the clause of this
paragraph set forth opposite in column C below.

A B C
Rule 144A Warrant Rule 144A Warrant ()
Rule 144A Warrant Book-Entry Warrant (ii
Rule 144A Warrant A.l. Warrant (i)
Book-Entry Warrant Rule 144A Warrant (iiy)
Book-Entry Warrant Book-Entry Warrant (ii
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A B C
Book-Entry Warrant A.l. Warrant (i)
A.l. Warrant Rule 144A Warrant (iii
A.l. Warrant Book-Entry Warrant (i)
A.l. Warrant A.l. Warrant 0]

(1) No certification is required.

(i) The Person requesting the transfer or exchange dalister or
cause to be delivered to the Warrant Agent (x) iy dompleted Rule 144A Certificate or
(y) a duly completed Accredited Investor Certifesaand/or an Opinion of Counsel and such
other certifications and evidence as the Company measonably require in order to determine
that the proposed transfer or exchange is beingenmaccompliance with the Securities Act
and any applicable securities laws of any statahef United Statesprovided that if the
requested transfer or exchange is made by the Holda Book-Entry Warrant that does not
bear the Restricted Legend, then no certificat®omequired. In the event that a Book-Entry
Warrant that does not bear the Restricted Legesdriendered for transfer or exchange, upon
transfer or exchange the Warrant Agent will delimeBook-Entry Warrant that does not bear
the Restricted Legend.

(i)  The Person requesting the transfer or exchange dalister or
cause to be delivered to the Warrant Agent a dafgpdeted Rule 144A Certificate.

(© No certification is required in connection with atmgnsfer or exchange
of any Warrant (or a beneficial interest therein)

0] after such Warrant is eligible for resale pursusmtRule 144
under the Securities Act (or a successor provisiaithout the need to satisfy current
information or other requirements therein; providiétt the Company haprovided the
Warrant Agent with an Officers’ Certificate to theffect, and the Company may require from
any Person requesting a transfer or exchange ianoel upon this clause (i) an opinion of
counsel and any other reasonable certifications ewidence in order to support such
certificate; or

(i) sold pursuant to an effective registration statemen

Any Book-Entry Warrant delivered in reliance updmstparagraph will not bear the
Restricted Legend.

(d)  The provisions of this Section 5.3(a) shall notlagp the exercise of
any Warrant to the extent Warrant Shares issuedh goeh exercise (and any unexercised
portion of the Warrant so exercised) shall be idste the same registered Holder that
exercised such Warrant.

(e) The Warrant Agent will retain copies of all cedies, opinions and
other documents received in connection with thestfer or exchange of a Warrant (or a
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beneficial interest therein), and the Company Wwédle the right to inspect and make copies
thereof at any reasonable time upon written ndtictne Warrant Agent.

() No sale or transfer of Warrants shall be permitead] any such transfer
shall be null and void ab initio, if, after givirgjfect to such Transfer, the Company would be
required to become a reporting company under theh&hge Act; provided, however, that the
restriction set forth in this sentence shall nogembe applicable upon the earlier of (i) the
Company’s registration of any class of its equigcwgities within the meaning of the
Exchange Act and (ii) the Company’'s listing of adlass of its securities on a national
securities exchange.

(9) In the event of any purported transfer in violatiminthe provisions of
this Agreement, such purported transfer shall bhd ®aod of no effect and the Warrant Agent
shall not give effect to such transfer.

Section 5.4 Treatment of Holders of Warrant Certificates. Each Holder of a
Warrant Certificate, by accepting the same, comssemid agrees with the Company, the
Warrant Agent and every subsequent Holder of suelnr&¥t Certificate that until the transfer
of such Warrant Certificate is registered on theksoof the Warrant Agent, the Company and
the Warrant Agent may treat the registered Holdesuch Warrant Certificate as the absolute
owner thereof for any purpose and as the persdtieehto exercise the rights represented by
the Warrants evidenced thereby, any notice to dmerary notwithstanding.

Section 5.5 Fractional Warrants. The Warrant Agent shall not be required to effect
any registration of transfer or exchange which wakult in the issuance of a Warrant
Certificate for a fraction of a Warrant.

ARTICLE 6
ADJUSTMENT OF EXERCISE PRICE AND NUMBER OF WARRANT SHARES

Section 6.1 Adjustments Generally. The Exercise Price, the number of Warrant
Shares issuable upon exercise of each Warrant lenchumber of Warrants outstanding are
subject to adjustment from time to time upon theuoence of any of the events enumerated
in this Article 6. To the extent the context souiees, all references in this Article 6 to the
Class A Common Stock shall be deemed, as of acphati time, to include any other
securities included within the “Warrant Sharesodsuch time.

Section 6.2 Certain Mechanical Adjustments. If after the Effective Date, and
subject to the provisions of Section 6.8, the Camgpshall (i) declare a dividend or make a
distribution on the Class A Common Stock payablshares of Class A Common Stock, (ii)
subdivide, reclassify or recapitalize its outstagdiClass A Common Stock into a greater
number of shares, (iii) combine, reclassify or ptadize its outstanding Class A Common
Stock into a smaller number of shares, or (iv) essany shares of its capital stock by
reclassification of its Class A Common Stock, thenber of Warrant Shares issuable upon
exercise of Warrants at the time of the record @ateuch dividend, distribution, subdivision,
combination, reclassification or recapitalizatidralé be adjusted so that the Holders shall be
entitled to receive the aggregate number and kfrghares which, if their Warrants had been
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exercised in full immediately prior to such evetite Holders would have owned upon such
exercise and been entitled to receive by virtueswth dividend, distribution, subdivision,
combination, reclassification or recapitalizatidgmy adjustment required by this Section shall
be made successively immediately after the digiobudate, in the case of a dividend or
distribution, or the effective date, in the caseaddubdivision, combination, reclassification or
recapitalization, to allow the purchase of suchreggte number and kind of shares.

Section 6.3 Dividends and Other Distributions.

@) If at any time prior to the exercise in full of thgarrants, the Company
shall fix a record date for the issuance or maloh@ distribution to all holders of the Class
A Common Stock (including any such distribution b made in connection with a
consolidation or merger in which the Company isb&othe continuing corporation and any
such distribution taking the form of a pro rata weghase of shares of Class A Common
Stock) of evidences of its indebtedness, any ofiaeurities or any cash, property or other
assets (excluding a combination, reclassificatiomegapitalization referred to in Section 6.2,
and excluding any dividends payable solely in cash)of subscription rights, options or
warrants to purchase or acquire any capital stdake Company (excluding stock dividends
and stock reclassifications referred to in Sec#od) (any such event being herein called a
“Non-Cash Dividend”), the Exercise Price shall lmer@ased immediately after the record date
for such Non-Cash Dividend to a price determinedviftiplying the Exercise Price then in
effect by a fraction, the numerator of which shadl the then Current Market Price per share
of the Class A Common Stock on the date immedigpeigr to the Ex-Dividend Date for
such Non-Cash Dividend less the fair market valas determined in good faith by the
Company’s Board of Directors based on the writtelvige of an independent financial
advisory firm of national reputation, without redao any illiquidity or minority discounts) of
the evidences of indebtedness, securities, propertther assets issued or distributed in such
Non-Cash Dividend applicable to one share of CRa€dommon Stock or of such subscription
rights or warrants applicable to one share of CRgSommon Stock, and the denominator of
which shall be such then Current Market Price peres of Class A Common Stock on the
date immediately prior to the Ex-Dividend Date gach Non-Cash Dividend.

(b) If at any time prior to the exercise in full of tNgarrants, the Company
shall fix a record date for the issuance or maloh@ distribution to all holders of the Class
A Common Stock of any dividend payable solely istcéany such dividend being referred to
as a “Cash Dividend”), the Exercise Price shaldbereased immediately after the record date
for such Cash Dividend to a price determined bytiplying the Exercise Price then in effect
by a fraction, the numerator of which shall be then Current Market Price per share of the
Class A Common Stock on the date immediately gnothe Ex-Dividend Date for such Cash
Dividend less the Per Share Dividend Amount, arel denominator of which shall be such
then Current Market Price per share of Class A Comi@tock on the date immediately prior
to the Ex-Dividend Date for such Cash Dividend.

(c) Any adjustment required by this Section 6.3 shallnlade successively
whenever such a record date is fixed and in theatetr@t such distribution is not so made,
the Exercise Price shall again be adjusted to e Hkercise Price that was in effect
immediately prior to such record date. For purposegshis Section 6.3, “Current Market
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Price” per share of Class A Common Stock at ang datall mean, (i) if the shares of Class A
Common Stock are then listed on a national seeariéxchange, the average of the daily
Quoted Prices for ten (10) consecutive trading daysediately prior to such date, or (ii) if
the shares of Class A Common Stock is not thenssedl the Quoted Price immediately prior
to such date.

Section 6.4 Adjustments in Exercise Price. Whenever the number of Warrant
Shares issuable upon the exercise of Warrantsjustad pursuant to Section 6.2, the Exercise
Price shall be adjusted (to the nearest tenth ef @emt) by multiplying the Exercise Price
applicable immediately prior to such adjustmentablyaction (x) the numerator of which shall
be the number of Warrant Shares issuable upon isgen€ each Warrant immediately prior to
such adjustment, and (y) the denominator of whighllsbe the number of Warrant Shares
issuable upon exercise of each Warrant immediatidgr such adjustment. Subject to Section
6.8, whenever the Exercise Price is adjusted puatsigaSection 6.3, the number of Warrant
Shares issuable upon exercise of the Warrants sinaliitaneously be adjusted by multiplying
the number of Warrant Shares initially issuablerupgercise of each Warrant by the Exercise
Price in effect on the date thereof and dividing groduct so obtained by the Exercise Price,
as adjusted.

Section 6.5 Reclassification or Reorganization Event. In the case of any
reclassification or reorganization of the outstagdshares of Class A Common Stock or other
Warrant Shares (other than a change covered byoSe&®R or that solely affects the par value
of such shares of Class A Common Stock), each kadtall thereafter have the right to
exercise its Warrants and in lieu of the Warrardrgh that would otherwise be issuable upon
such exercise, receive the kind and amount of shafrestock or other securities or property
(including cash) that such Holder would have reegiypursuant to such reclassification or
reorganization if such Holder had exercised suchréiéss immediately prior to such event.
The immediately preceding sentence shall similagply to successive reclassifications and
reorganizations. If a Reorganization Event shallcuoc the certificate or articles of
incorporation of the continuing or surviving or aaing or resulting entity, or any contract or
agreement providing for such Reorganization Eveimall provide that, so long as any Warrant
remains outstanding, each Warrant, upon the exertiereof at any time after the
consummation of such Reorganization Event, shalexercisable into (at an initial Exercise
Price equal to the Exercise Price in effect immigtijaprior to such Reorganization Event, but
subject to any adjustment pursuant to the termsdfgrin lieu of the Warrant Shares issuable
upon such exercise prior to such consummation, ameunt of cash, securities or other
property receivable pursuant to such Reorganizdient by a holder of the number of shares
of Class A Common Stock for which a Warrant is eisable immediately prior to the
effective time of such Reorganization Event. Thevions set forth herein providing for
adjustments and otherwise for the protection of timéders of Warrants shall thereafter
continue to be applicable on an as nearly equivdlasis as may be practicable and any such
continuing, surviving, acquiring or resulting entghall expressly assume all of the obligations
of the Company set forth herein to the extent apple. It is acknowledged and agreed that if,
in connection with any Reorganization Event, theri\as become exercisable solely for cash,
and the Exercise Price is higher than the amountcasgh for which such Warrant is
exercisable, then, upon consummation of such reargton, all Warrants then outstanding
with such higher Exercise Price shall automaticdlly terminated and cancelled without
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payment, and the Company may unilaterally termirthie Warrant Agreement by giving
written notice thereof to the Warrant Agent. Forpgmses hereof, a “Reorganization Event”
shall mean (i) a consolidation, merger, amalgamatishare exchange, sale of all or
substantially all assets or similar transactiontlttd Company with or into another Person
pursuant to which the shares of Class A CommonkSéme changed into, converted into or
exchanged for cash, securities or other propertye(aer of the Company or another Person)
other than in circumstances covered by Section @)2a reorganization, recapitalization or
reclassification or similar transaction in whichetlshares of Class A Common Stock are
exchanged for securities other than shares of CRas€ommon Stock (other than in
circumstances covered by Section 6.2); or (iiitawory exchange of the outstanding shares
of Class A Common Stock for securities of anothersBn. The provisions of this Section 6.5
shall apply similarly to all successive reclassifions, reorganizations and events constituting
Reorganization Events.

Section 6.6 Adjustments for Certain Issuancesand Repricings. If on or after the
Effective Date, the Company shall issue Class A @om Stock (other than Class A Common
Stock issued pursuant to a management incentivikagacor this Agreement) or rights,
warrants or other securities exercisable or coiblerinto or exchangeable into such Class A
Common Stock, or stock appreciation rights or ottigints to receive payments based upon
the value of Class A Common Stock (“Common Stockuizaents”) (collectively, the
“Additional Common Stock”) at a price per share@htss A Common Stock less than the
Current Market Price as of the date of such isseigac“Below Market Issuance”), then the
Exercise Price shall be reduced to the price (thejusted Exercise Price”) determined by
multiplying the Exercise Price then in effect byraction, the numerator of which is the sum
of (a) the total outstanding Class A Common Stookaofully diluted basis immediately
preceding such Below Market Issuance plus (b) thaber of shares of Additional Common
Stock (treating Common Stock Equivalents as hateen fully exercised or converted) which
the aggregate consideration received by the Compariie Below Market Issuance would
purchase at a price per share equal to the CuNeanket Price as of the date immediately
prior to such Below Market Issuance and the denatamof which is the total outstanding
Class A Common Stock of Company on a fully diluteskis immediately after such Below
Market Issuance. In the event of a Below Markst#sce, the Warrant Shares shall also be
increased to the number obtained by dividing ( froduct of the Warrant Shares before
such adjustment and the Exercise Price in effegchediately prior to the Below Market
Issuance by (y) the Adjusted Exercise Price. Forpg@ses of this Section 6.6, (i) the
consideration received by the Company shall notd&emed reduced by any underwriting or
placement agency fees, discounts, commissions gpense, (ii) the value of any non-cash
portion of the consideration shall be deemed tdhieefair market value of such consideration
as determined in good faith by the Board of Dirextbased on the written advice of an
independent financial advisory firm of national uggtion, without regard to any illiquidity or
minority discounts and (iii) to the extent the Bel®dlarket Issuance consists of the issuance
of Common Stock Equivalents, the considerationiveceby the Company shall be deemed to
include the additional consideration that would gidg to the Company upon the eventual
exercise, conversion or exchange of such CommorckStequivalent, and no further
adjustment shall be made for the issuance of CAagdommon Stock upon such exercise,
conversion or exchange. For purposes of this @e@&i6, any issuance of Class A Common
Stock to an independent third party in an armsilernigansaction who prior to such issuance
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was not a beneficial or record holder of any séi@sriof the Company or a creditor of the
Company shall be conclusively presumed not to b8&etow Market Issuance. For the

avoidance of doubt, no increase in the ExerciseeRsr reduction in the Warrant Shares shall
be made pursuant to this Section 6.6 (or Sectidro6.Section 6.3).

Section 6.7 Notices of Changes in Warrant and Other Events Upon every
adjustment of the Exercise Price or the numberhafes issuable upon exercise of a Warrant,
the Company shall give written notice thereof te Warrant Agent, which notice shall state
the Exercise Price resulting from such adjustmet #he increase or decrease, if any, in the
number of shares of Class A Common Stock purchasatb$uch price upon the exercise of a
Warrant, setting forth in reasonable detail thehoétof calculation and the facts upon which
such calculation is based. Upon the occurrencengfearent specified in Section 6.2, Section
6.3 or Section 6.5, then, in any such event, then@amy shall give or cause to be given
written notice to each Holder, by press releasatdhe last address set forth for such Holder
in the register books of the Warrant Agent, of teeord date or the effective date of the
event. Failure to give such notice, or any defhetdin, shall not affect the legality or validity
of such event. To the extent not covered (on ooreethe time period required below) by any
statement or other notice delivered or requiretheadelivered pursuant hereto, and excluding
any events specified in Section 6.2, Section 6.Seaxtion 6.5, the Company shall give notice
to each Registered Holder and other Holder by prelesse or by mail if at any time, prior to
the expiration or exercise in full of the Warrardsy of the following events shall occur:

(@ the Company shall authorize the payment of anyddivil payable in any
securities (other than shares of Class A CommonkStoa dividend to which the adjustments
set forth in this Agreement apply) or authorize thaking of any dividend or distribution
(other than cash dividends to which the adjustmeatsforth in this Agreement apply) to all
holders of Class A Common Stock or any other ctasseries of stock then forming part of
the Warrant Shares; or

(b) the Company shall authorize the issuance to altldrel of Class A
Common Stock (or other class or series of stock fbeming part of the Warrant Shares) of
any additional securities (other than a stock dimil to which the adjustments set forth in this
Agreement apply) or of rights, options or warrattssubscribe for or purchase any securities;
or

(c) the Company shall authorize a capital reorganimatio reclassification
of any class or series of stock then forming pdrtthee Warrant Shares (other than a
reorganization or reclassification for which thgustinents set forth in this Agreement apply),
or any dissolution, liquidation or winding up ofetiCompany.

Such giving of notice shall be initiated at least {(10) Business Days prior to the date
fixed as a record date or effective date or the détclosing of the Company’s stock transfer
books for the determination of the stockholdersitlendt to such dividend, distribution or
issuance or for the determination of stockholdertled to vote on the proposed event set
forth in paragraph (c) above. Such notice shalti$peuch record date or the date of closing
of the stock transfer books, as the case may bkiré&do provide such notice shall not affect
the validity of any action taken in connection wghch dividend, distribution, issuance or
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other proposed transaction. For the avoidance obtlomo such notice shall supersede or limit
any adjustment otherwise called for hereby by neasb any event as to which notice is
required by this Section 6.7.

Section 6.8 No Fractional Shares Notwithstanding any provision contained in this
Agreement to the contrary, the Company shall nstiasfractional shares upon exercise of
Warrants. If, by reason of any adjustment madeyauntsto this Article 6, any Holder would
be entitled, upon the exercise of such Warranteteeive a fractional interest in a share of
Class A Common Stock, the Company shall, upon sxaricise, round down to the nearest
whole number the number of shares of Class A Com8tonk to be issued to the Holder.

Section 6.9 Form of Warrant. The form of Warrant or Warrant Certificate need n
be changed because of any adjustment pursuantigcAthticle 6, and Warrant Certificates
issued after such adjustment may state the sameigxd°rice and the same number of shares
as is stated in the Warrant Certificates initiallgued pursuant to this Agreement. However,
the Company may at any time in its sole discretitake any change in the form of Warrant
or Warrant Certificate that the Company may deemr@piate and that does not affect the
substance thereof, and any Warrant Certificatesed#fier issued or countersigned, whether in
exchange or substitution for an outstanding Warettificate or otherwise, may be in the
form as so changed.

Section 6.10 De Minimis Adjustments. No adjustment in the number of Warrant
Shares purchasable hereunder shall be requirecssusiech adjustment would require an
increase or decrease of at least one percent (1%einumber of Warrant Shares purchasable
upon the exercise of each Warrant; provided, howdbat any adjustments which by reason
of this Section 6.10 are not required to be madal dte carried forward and taken into
account in any subsequent adjustment. All calautatishall be made to the nearest tenth of
one cent and to the nearest one-hundredth of aawtaBhare, as the case may be.

ARTICLE 7
CONCERNING THE WARRANT AGENT

Section 7.1 Warrant Agent. The Warrant Agent shall serve as the agent of the
Company in respect of the Warrants and the War@ettificates, upon the terms of, and
subject to the conditions set forth in, this Agreamand the Warrant Certificates. The
Warrant Agent shall have the powers and authoriymtgd to and conferred upon it hereunder
and in the Warrant Certificates, and such furthewegrs and authority as the Company may
hereafter grant to or confer upon it. All of thenme and provisions with respect to such
powers and authority contained in the Warrant Geaties are subject to and governed by the
terms and provisions of this Agreement.

Section 7.2 Conditions of Warrant Agent’'s Obligations.

(@) The Warrant Agent accepts its obligations hereinh fegh upon the
terms and conditions hereof, including the follogyito all of which the Company agrees and
to all of which the rights hereunder of the Holddrem time to time of the Warrant
Certificates shall be subject:
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(1) Compensation and Indemnification. The Company a&gree
promptly to pay the Warrant Agent the compensatmbe agreed upon between the Company
and the Warrant Agent for all services renderedhsy Warrant Agent and to reimburse the
Warrant Agent for reasonable out-of-pocket expemsesrred by the Warrant Agent without
gross negligence, bad faith or willful misconductbweach of this Agreement on its part in
connection with the services rendered hereundethbyWarrant Agent. The Company also
agrees to indemnify the Warrant Agent for, and atdht harmless against, any loss, liability
or expense incurred without gross negligence, la@th br willful misconduct on the part of
the Warrant Agent, arising out of or in connectiath its acting as the Warrant Agent
hereunder, as well as the reasonable costs andsegp®f defending against any claim of
such liability. In addition, from time to time, Cqany may provide the Warrant Agent with
instructions concerning the services performedhgyWarrant Agent hereunder. In addition, at
any time Warrant Agent may apply to any officerGdmpany for instruction, and may consult
with legal counsel for Company with respect to angtter arising in connection with the
services to be performed by the Warrant Agent utltisrAgreement. The Warrant Agent and
its agents and subcontractors shall not be liabteshall be indemnified by Company for any
action taken or omitted by the Warrant Agent inarete upon any Company instructions or
upon the advice or opinion of such counsel. The rdfdrAgent shall not be held to have
notice of any change of authority of any persortjl uaceipt of written notice thereof from
Company.

(i) Agent for the Company. In acting under this Agreetnend in
connection with the Warrants and the Warrant Gedtiés, the Warrant Agent is acting solely
as agent of the Company and does not assume aigatadit or relationship of agency or trust
for or with any of the Holders of Warrant Certifiea or beneficial owners of Warrants.

(i)  Counsel. The Warrant Agent may consult with counsel
satisfactory to it in its reasonable judgment (whay be counsel for the Company), and the
advice of such counsel shall be full and completth@rization and protection in respect of
any action taken, suffered or omitted by it herernd good faith and in accordance with the
advice of such counsel.

(iv)  Documents. Subject to Section 3.2(j), the Warragent shall

be protected and shall incur no liability for orrespect of any action taken or thing suffered
by it in reliance upon any Warrant Certificate, Exge Form, notice, direction, consent,

certificate, affidavit, statement or other paperdmcument reasonably believed by it to be
genuine and to have been presented or signed byrthger parties. The Company shall

perform, execute, acknowledge and deliver or caond®e performed, executed, acknowledged
and/or delivered all such further acts, instrumeatsl documents as may reasonably be
required by the Warrant Agent for the carrying ofithe provisions of this Agreement.

(b) Certain Transactions. The Warrant Agent, and ife@fs, directors and
employees, may become the owner of, or acquireiteyest in, Warrants, with the same
rights that it or they would have if it were noethvarrant Agent hereunder, and, to the extent
permitted by applicable law, it or they may engagebe interested in any financial or other
transaction with the Company and may act on, odegositary, trustee or agent for, any
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committee or body of holders of Warrant Sharestbemobligations of the Company as freely
as if it were not the Warrant Agent hereunder.

(1) No Liability for Interest. The Warrant Agent shallave no
liability for interest on any monies at any timeeg/ed by it pursuant to any of the provisions
of this Agreement or of the Warrant Certificates.

(i) No Liability for Invalidity. The Warrant Agent sHahot be under
any responsibility with respect to the validity sarfficiency of this Agreement or the execution
and delivery hereof (except the due authorizationexecute this Agreement and the due
execution and delivery hereof by the Warrant Agemf)subject to Section 3.2(j), with respect
to the validity or execution of any Warrant Cedaies (except its countersignature thereof).

(i)  No Liability for Recitals. The recitals containe@rbin shall be
taken as the statements of the Company and theawafgent assumes no liability for the
correctness of the same.

(iv)  No Implied Obligations. The Warrant Agent shall didigated to
perform only such duties as are herein and in treer&it Certificates specifically set forth
and no implied duties or obligations shall be reatb this Agreement or the Warrant
Certificates against the Warrant Agent. The Warvagent shall not be under any obligation
to take any action hereunder which may tend to lievat in any expense or liability, the
payment of which within a reasonable time is niotits reasonable opinion, assured to it. The
Warrant Agent shall not be accountable or underdaty or responsibility for the use by the
Company of any of the Warrant Certificates coungyesd by the Warrant Agent and delivered
by it to the Company pursuant to this Agreemenfioorthe application by the Company of the
proceeds of the Warrant Certificates. The Warrageém shall have no duty or responsibility
in case of any default by the Company in the peréorce of its covenants or agreements
contained herein or in the Warrant Certificatesirothe case of the receipt of any written
demand from a Holder of a Warrant Certificate witspect to such default.

(© Aggregate Liability. Notwithstanding anything coimid herein to the
contrary, the Warrant Agent’'s aggregate liabilityridg any term of this Agreement with
respect to, arising from, or arising in connectisith this Agreement, or from all services
provided or omitted to be provided under this Agneat, whether in contract, or in tort, or
otherwise, is limited to, and shall not exceed.eotthan in the case of the Warrant Agent’s
bad faith or willful misconduct, the amounts paidréunder by the Company to Warrant
Agent as fees and charges, but not including reisaile expenses,

0] Damages. Neither party to this agreement shallidi#el to the
other party for any consequential, indirect, sdeafancidental damages under any provisions
of this agreement or for any consequential, indirgenal, special or incidental damages
arising out of any act or failure to act hereuneeen if that party has been advised of or has
foreseen the possibility of such damages.

27



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 141 of 213

Section 7.3 Resignation and Appointment of Successor

(@  The Company agrees, for the benefit of the Holdenn time to time,
that there shall at all times be a Warrant Ageneteder until all the Warrants have been
exercised or are no longer exercisable. The inWalrrant Agent and any successor Warrant
Agent hereunder shall be the Company or a bankust tompany in good standing, and shall
be authorized under the laws of the jurisdictiontsforganization to exercise corporate trust
powers and subject to examination by federal desathority.

(b)  The Warrant Agent may at any time resign as suclyitayng written
notice of its resignation to the Company, specgyihe desired date on which its resignation
shall become effective; provided, however, thathsdate shall be not less than ninety (90)
days after the date on which such notice is giveless the Company agrees to accept shorter
notice. Upon receiving such notice of resignatitme Company shall promptly appoint a
successor Warrant Agent (which shall be the Commang bank or trust company in good
standing, authorized under the laws of the jurisalicof its organization to exercise corporate
trust powers and subject to examination by federadtate authority) by written instrument in
duplicate signed on behalf of the Company, one copyvhich shall be delivered to the
resigning Warrant Agent and one copy to the succesd&rrant Agent. The Company may, at
any time and for any reason at no cost to the HisJdemove the Warrant Agent and appoint
a successor Warrant Agent (qualified as aforedaydyvritten instrument in duplicate signed
on behalf of the Company and specifying such reiand the date when it is intended to
become effective, one copy of which shall be de&deto the Warrant Agent being removed
and one copy to the successor Warrant Agent. Asigmation or removal of the Warrant
Agent and any appointment of a successor WarrargnfAghall become effective upon
acceptance of appointment by the successor Watgenit as provided in this subsection (b).
In the event a successor Warrant Agent has not appainted and accepted its duties within
ninety (90) days of the Warrant Agent’s notice esignation, the Warrant Agent may apply to
any court of competent jurisdiction for the destgma of a successor Warrant Agent. Upon its
resignation or removal, the Warrant Agent shalkehétled to the payment by the Company of
the compensation and to the reimbursement of aamable out-of-pocket expenses incurred
by it hereunder as agreed to in Section 7.2(a).

(© The Company shall remove the Warrant Agent and iap@osuccessor

Warrant Agent if the Warrant Agent (i) shall beconmeapable of acting, (ii) shall be
adjudged bankrupt or insolvent, (iii) shall commenre voluntary case or other proceeding
seeking liquidation, reorganization or other releth respect to it or its debts under any
bankruptcy, insolvency or other similar law now bereafter in effect or seeking the
appointment of a trustee, receiver, liquidator,tedsin or other similar official of it or any
substantial part of its property, (iv) shall cortsém or shall have had entered against it a
court order for, any such relief or to the appoiatinof or taking possession by any such
official in any involuntary case or other procegginrcommenced against it, (v) shall make a
general assignment for the benefit of creditorgviy shall fail generally to pay its debts as
they become due. Upon the appointment as aforesfaid successor Warrant Agent and
acceptance by it of such appointment, the predecé&arrant Agent shall, if not previously
disqualified by operation of law, cease to be Warigent hereunder.
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(d)  Any successor Warrant Agent appointed hereundedl shaecute,
acknowledge and deliver to its predecessor andCiiapany an instrument accepting such
appointment hereunder, and thereupon such succéémwant Agent, without any further act,
deed or conveyance, shall become vested with allatlithority, rights, powers, immunities,
duties and obligations of such predecessor with &Kect as if originally named as Warrant
Agent hereunder, and such predecessor shall thamelcome obligated to transfer, deliver
and pay over, and such successor Warrant Agent bhakntitled to receive, all monies,
securities and other property on deposit with dd H® such predecessor as Warrant Agent
hereunder.

(e) Any corporation into which the Warrant Agent heréein may be
merged or converted or any corporation with whica Warrant Agent may be consolidated,
or any corporation resulting from any merger, cosim or consolidation to which the
Warrant Agent shall be a party, or any corporatorwhich the Warrant Agent shall sell or
otherwise transfer all or substantially all the eassand business of the Warrant Agent,
provided that it shall be qualified as aforesalthlisbe the successor Warrant Agent under this
Agreement without the execution or filing of anyppa or any further act on the part of any of
the parties hereto. No costs and expenses assbuidgte any replacement or appointment of a
successor Warrant Agent shall be paid by the Hslder

)] In the event a successor Warrant Agent shall beiaggal, the Company
shall (i) give notice thereof to the predecessorrdrda Agent and the Transfer Agent not later
than the effective date of any such appointmend, @ cause written notice thereof to be
delivered to each Registered Holder at such hadeddress appearing on the Warrant
Register. Failure to give any notice provided forthis Section or any defect therein shall not
affect the legality or validity of the removal dig Warrant Agent or the appointment of a
successor Warrant Agent, as the case may be.

ARTICLE 8
MISCELLANEOUS

Section 8.1 Amendment The terms of the Warrants may be amended by the
Company, provided, that the affirmative vote or smmt of the Holders of Warrants
exercisable for at leas6-2/H5% majority of the Warrant Shares then issuable upa@rcise
of the Warrants then outstanding shall be requiretie rights of the Holders are adversely
affected by such amendment; provided, however, ttletonsent of each Holder of a Warrant
affected shall be required for any amendment of #greement that would (i) increase the
Exercise Price or decrease the number of WarraateShpurchasable upon exercise of the
Warrants, or alter the Company’s obligation to essWarrant Shares upon exercise of the
underlying Warrant (other than adjustments madsyant to Article 6 hereof), (ii) change the
Expiration Date to an earlier date, or (iii) tresaich Holder differently in an adverse way from
any other Holder of Warrants. Notwithstanding amghto the contrary herein, upon the
delivery of a certificate from a Company executniicer which states that the proposed
amendment is in compliance with the terms of thise®ment and, provided such supplement
or amendment does not change the Warrant Agergtgssi duties, liabilities or obligations
hereunder, the Warrant Agent shall execute suchndment. Any amendment effected
pursuant to and in accordance with this Section el binding upon all Holders and upon
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each future Holder, the Company and the WarraninAda the event of any amendment, the
Company will give prompt notice thereof to all Reigred Holders and, if appropriate,
notation thereof will be made on all Warrant Ceaséifes thereafter surrendered for registration
of transfer or exchange.

Section 8.2 Notices and Demandsto the Company and Warrant Agent. If the
Warrant Agent shall receive any notice or demandtested to the Company by the Holder of
a Warrant Certificate pursuant to the provisionshef Warrant Certificates, the Warrant Agent
shall promptly forward such notice or demand to @wnpany.

(&8  Any notice or communication from the Warrant Agémtthe Company
with respect to this Agreement shall be addreseeRatriot Coal Corporation, 12312 Olive
Boulevard, Suite 400, St. Louis, Missouri 63141teAtion: General Counsel, and any notice
or communication from the Company to the Warrane{gwith respect to this Agreement
shall be addressed to such address as shall biéiespat writing by the Warrant Agent to the
Company from time to time (or such other addressledl be specified in writing by the
Warrant Agent or by the Company). Any notice or awmication that is given to any Holder
pursuant to this Agreement or with respect to argridht, Book-Entry Warrant or Warrant
Certificate shall be addressed to such Holder'sresddas it appears on the books of the
Warrant Agent.

(b)  All notices and communications made to the Compdhg, Warrant

Agent or any Holder pursuant to this Agreementry Warrant Certificate shall be in writing
and shall be conclusively deemed to have been dwign (i) when hand delivered to the
receiving party; (ii) three (3) Business Days afeposit in the U.S. mail with first class or
certified mail receipt requested postage prepaid(iip the next Business Day after deposit
with a national overnight delivery service, postggepaid, with next Business Day delivery
guaranteed, provided that the sending party reseaveconfirmation of delivery from the
delivery service provider.

Section 8.3 Applicable Law; Waiver of Jury Trial . The validity, interpretation and
performance of this Agreement and each WarrantifiCate issued hereunder and of the
respective terms and provisions hereof and thesbafl be governed by, and construed in
accordance with, the laws of the State of Delawwighout regard to any conflicts of law
provision that would require the application of tlaav of any other jurisdiction. Nothing
herein is intended to circumvent any duties owedth®y parties to one another (including
without limitation any duties owed to the Holders express third-party beneficiaries), or to
limit any implied covenant of good faith and faiealing as applicable hereto, under the
governing law of this Warrant Agreement. THE COMPANTHE WARRANT AGENT,
AND EACH HOLDER HEREBY KNOWINGLY, VOLUNTARILY, AND
INTENTIONALLY WAIVES ANY RIGHTS THEY MAY HAVE TO A TRIAL BY JURY
IN RESPECT OF ANY LITIGATION BASED ON, OR ARISING @T OF, UNDER, OR IN
CONNECTION WITH, THIS AGREEMENT OR ANY WARRANT CERFICATE OR
WARRANT ISSUED HEREUNDER.
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Section 8.4 Headings The descriptive headings of the several Artielad Sections
of this Agreement are inserted for convenience aaygl shall not control or affect the
meaning or construction of any of the provisionsebé

Section 8.5 Counterparts. This Agreement may be executed in any number of
counterparts, any of which may be delivered vissifade, PDF, or other forms of electronic
delivery, each of which as so executed shall beméeeto be an original, but such
counterparts shall together constitute but onethadsame instrument.

Section 8.6 Inspection of Agreement A copy of this Agreement shall be available
at all reasonable times at the principal corporatest office of the Warrant Agent for
inspection by the Holder of any Book-Entry Warramt Warrant Certificate. The Warrant
Agent may require such Holder of a Warrant Cedificto submit such Warrant Certificate for
inspection by it.

Section 8.7 Benefits of This Agreement This Agreement is otherwise intended
solely for the benefit of the Company, the WarrAgent and their respective successors and
permitted assigns, and this Agreement shall notecamy rights upon any other Person.

Section 8.8 Termination. This Agreement shall terminate at the earliesbdour of
(a) the exercise of all Warrants, (b) the expiratiof the Exercise Period, and (c) the
Company’s termination hereof pursuant to Sectids rovided, however, that Section 7.2
and this Article 8 shall survive any terminationexpiration hereof.

Section 8.9 Confidentiality. The Warrant Agent and the Company agree that all
books, records, information and data pertainingh® business of the other party, including
inter alia, personal, non-public warrant holderomfiation, which are exchanged or received
pursuant to the negotiation or the carrying outtlwt Agreement including the fees for
services set forth in the attached schedule shatiam confidential, and shall not be
voluntarily disclosed to any other person, exceptaay be required by law.

[ Sgnature Page Follows]
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IN WITNESS WHEREOF, the parties hereto have caubkesd Agreement to be duly
executed and delivered as of the day and yeardbstve written.

PATRIOT COAL CORPORATION

By:

Name:

Title:

AMERICAN STOCK TRANSFER & TRUST
COMPANY, LLC
as Warrant Agent

By:

Name:

Title:
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Exhibit A-1
FORM OF WARRANT STATEMENT

[As provided by the Warrant Agent]

Page 1 of Exhibit A-1
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Exhibit A -2
FORM OF FACE OF
GLOBAL WARRANT CERTIFICATE
VOID AFTER 5:00 P.M., NEW YORK CITY TIME, ON [¢], 2 02[¢]

This Global Warrant Certificate is held by The Dsjpary Trust Company (the
“Depositary”) or its nominee in custody for the bé&nhof the beneficial owners hereof, and is
not transferable to any person under any circurostarexcept that (i) this Global Warrant
Certificate may be exchanged in whole but not imt garsuant to Section 5.2(a) of the
Warrant Agreement dated as of [¢], 201[+] (the “Véat Agreement”), (ii) this Global Warrant
Certificate may be delivered to the Warrant Agemt dancellation pursuant to Section 5.1(h)
of the Warrant Agreement and (iii) this Global Wantr Certificate may be transferred to a
successor Depositary with the prior written consdrihe Company.

Unless this Global Warrant Certificate is presergdan authorized representative of
the Depositary to the Company or the Warrant Adentregistration of transfer, exchange or
payment and any certificate issued is registerethénname of [¢] or such other entity as is
requested by an authorized representative of thmo&ary (and any payment hereon is made
to [¢] or to such other entity as is requested hyaathorized representative of the Depositary),
any transfer, pledge or other use hereof for valuetherwise by or to any person is wrongful
because the registered owner hereof, [¢], has t@nest herein.

Transfers of this Global Warrant Certificate sHagl limited to transfers in whole, but
not in part, to nominees of the Depositary or tsurcessor thereof or such successor's
nominee, and transfers of portions of this Globahrk&nt Certificate shall be limited to
transfers made in accordance with the restrictieas forth in Article 5 of the Warrant
Agreement.

No registration or transfer of the securities isd&igoursuant to th&arraniWarrants
will be recorded on the books of the Company wth provisions have been complied with.

Page 1 of Exhibit A-2
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THE SECURITIES REPRESENTED BY THIS WARRANT CERTIFACE (INCLUDING
THE SECURITIES ISSUABLE UPON EXERCISE OF THEARRANTWARRANTS) ARE
SUBJECT TO ADDITIONAL AGREEMENTS SET FORTH IN THE MRRANT
AGREEMENT, DATED AS OF -, 201[¢], BY AND BETWEEN PPRIOT COAL
CORPORATION AND THE WARRANT AGENT (THE “WARRANT AGEREMENT").

THIS WARRANTTHESE WARRANTSWILL BE VOID IF NOT EXERCISED PRIOR TO
5:00 P.M., NEW YORK CITY TIME, ON [+], 202[*]

WARRANTFWARRANTS TO PURCHASE, AT THE ELECTION OF THE HOLDER
CLASS A COMMON STOCK IN PATRIOT COAL CORPORATION

CUSIP # »
ISSUE DATE: », 201[¢]
No. A-1 Warrants
This certifies that, for value received, , and its

registered assigns (collectively, the “Registeraadddr”), is the reqgisteredholder of Warrants
and is entitled to purchase from Patriot Coal Corporati@n Delaware corporation (the
“Company”), subject to the terms and conditionsebérat any time before 5:00 p.m., New
York time, on ¢, 202[«}the-rumberof, for eachWarrant,one (1) fully paid and nonassessable
shareshareof Class A Common Stock of the Compaig-setforth-abeveat the Exercise
Price (as defined in the Warrant Agreement) appledo Warrants. The Exercise Price and
the number and kind of shares purchasable herewrdesubject to adjustment from time to
time as provided in Article 6 of the Warrant Agrearh The initial Exercise Price shall be
$0.010.

This Warrant Certificate shall not be valid unlessintersigned by the Warrant Agent.

Address of Registered Holder for Notices (until mipad in accordance with this
Warrant):

REFERENCE IS HEREBY MADE TO THE FURTHER PROVISIONSF THIS
WARRANT CERTIFICATE SET FORTH ON THE REVERSE HEREOBUCH FURTHER
PROVISIONS SHALL FOR ALL PURPOSES HAVE THE SAME EEET AS THOUGH
FULLY SET FORTH AT THIS PLACE.

Page 2 of Exhibit A-2
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IN WITNESS WHEREOF, this Warrant has been duly exed by the Company under
its corporate seal as of the day of , 201 .

PATRIOT COAL CORPORATION

By:

Name:
Title:

Attest:
Secretary

AMERICAN STOCK TRANSFER & TRUST COMPANY, LLC ,
as Warrant Agent

By:

Name:
Title:

Page 3 of Exhibit A-2
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FORM OF REVERSE OF WARRANT _CERTIFICATE

The WarranWarrants evidenced by this Warrant Certificate is a part afduly
authorized issue of Warrants to purchase an aggrejde] shares of Class A Common Stock
of Patriot Coal Corporation, each issued pursuarih¢ Warrant Agreement, a copy of which
may be inspected at the Warrant Agent's office. TWarrant Agreement hereby is
incorporated by reference in and made a part sfitiitrument and is hereby referred to for a
description of the rights, limitation of rights, lg@ations, duties and immunities thereunder of
the Warrant Agent, the Company and the Register@ddrs of the Warrants. All capitalized
terms used on the face of this Warrant herein btitdefined that are defined in the Warrant
Agreement shall have the meanings assigned to therain.

Upon due presentment for registration of transfethe WarrantCertificate at the
office of the Warrant Agent, a new Warrant Certfie or Warrant Certificates of like tenor
and evidencing in the aggregate a like number ofréviégs shall be issued to the transferee in
exchange for this Warrant Certificate, subject e fimitations provided in the Warrant
Agreement, without charge except for any applicahleor other governmental charge.

Warrants may be exercised by complying with thecedores established by the
Depositary for the exercise of Warrants.

The Company shall not be required to issue frastioh Warrant Shares or any
certificates that evidence fractional Warrant Skare

No Warrants may be sold, exchanged or otherwisesfieared in violation of the
Securities Act or state securities laws.

FhisNeither the Warrants nor this Warrant dees-not—entitleCertificate entitles the
Registered Holder to any of the rights of a stodtttioof the Company.

The Company and Warrant Agent may deem and treaR#ygistered Holder hereof as
the absolute owner of this Warrant Certificate Wititstanding any notation of ownership or
other writing hereon made by anyone) for the pugpaisany exercise hereof and for all other
purposes, and neither the Company nor the WarrgeniAshall be affected by any notice to
the contrary.
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SCHEDULE OF EXCHANGES OF INTERESTS OF GLOBAL WARRAN TS

The following exchanges of a part of this globalrvaat Certificate have been made:

Number of Warrants
Amount of decrease  Amount of increase in this global

in Number of in Number of Warrant Certificate Signature of
Warrants in this Warrants in this following such authorized officer of

Date of Exchange global Warrant global Warrant decrease or increase Warrant Agent
Certificate Certificate

Page 5 of Exhibit A-2
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FORM OF ASSIGNMENT

[See Exhibit E of the Warrant Agreement]
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Exhibit B
RESTRICTED LEGEND

FHSWARRANFTHESE WARRANTSAND THE UNDERLYING COMMON
STOCK TO BE ISSUED UPONFS-EXERCISE HAVE NOT BEEN REGISTERED UNDER
THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURES ACT”), AND MAY
NOT BE OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSHID EXCEPT IN
ACCORDANCE WITH THE FOLLOWING SENTENCE. THE HOLDERF THIS
WARRANT, BY ITS ACCEPTANCE HEREOF, AGREES ON ITS OWBEHALF AND
ON BEHALF OF ANY INVESTOR ACCOUNT FOR WHICH IT HARYURCHASED
SECURITIES, TO OFFER, SELL OR OTHERWISE TRANSFERGYU
WARRANTWARRANTS AND THE UNDERLYING COMMON STOCK TO BE ISSUED
UPONHS-EXERCISE, ONLY (A) TO THE COMPANY OR ANY SUBSIDIARY
THEREOF, (B) PURSUANT TO A REGISTRATION STATEMENTHAT HAS BEEN
DECLARED EFFECTIVE UNDER THE SECURITIES ACT, (C) ROSO LONG AS THE
WARRANTS OR UNDERLYING COMMON STOCK TO BE EXERCISEDPON ITS
ISSUANCE (AS APPLICABLE) ARE ELIGIBLE FOR RESALE FREBUANT TO RULE
144A UNDER THE SECURITIES ACT, TO A PERSON IT REAN@BLY BELIEVES IS
A “QUALIFIED INSTITUTIONAL BUYER” AS DEFINED IN RULE 144A UNDER THE
SECURITIES ACT THAT PURCHASES FOR ITS OWN ACCOUNTRG-OR THE
ACCOUNT OF A QUALIFIED INSTITUTIONAL BUYER TO WHOMNOTICE IS GIVEN
THAT THE TRANSFER IS BEING MADE IN RELIANCE ON RULEA44A, (D) TO AN
“ACCREDITED INVESTOR” WITHIN THE MEANING OF RULE 5@ OF REGULATION
D UNDER THE SECURITIES ACT THAT IS AN ACCREDITED MESTOR ACQUIRING
THE SECURITY FOR ITS OWN ACCOUNT OR FOR THE ACCOUNJF SUCH AN
ACCREDITED INVESTOR FOR INVESTMENT PURPOSES AND NQGWITH A VIEW
TO, OR FOR OFFER OR SALE IN CONNECTION WITH, ANY STRIBUTION IN
VIOLATION OF THE SECURITIES ACT, OR (F) PURSUANT TANOTHER
AVAILABLE EXEMPTION FROM THE REGISTRATION REQUIREMETS OF THE
SECURITIES ACT, SUBJECT TO THE COMPANY'S AND THE WRRANT AGENT'S
RIGHT PRIOR TO ANY SUCH OFFER, SALE OR TRANSFER PSIRANT TO
CLAUSES (C) TO REQUIRE THE DELIVERY OF A DULY COMHTED AND SIGNED
CERTIFICATE (THE FORM OF WHICH MAY BE OBTAINED FROMIHE WARRANT
AGENT) AND PURSUANT TO CLAUSES (D) OR (E) TO REQUIRTHE DELIVERY OF
AN OPINION OF COUNSEL, CERTIFICATION AND/ OR OTHERNFORMATION
SATISFACTORY TO THE COMPANY. EACH HOLDER AGREES NOTO ENGAGE IN
ANY HEDGING TRANSACTIONS WITH REGARDS TO THE WARRAIRS OR
WARRANT SHARES UNLESS IN COMPLIANCE WITH THE SECURIES ACT.
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Exhibit C
DEPOSITARY LEGEND

UNLESS THIS CERTIFICATE IS PRESENTED BY AN AUTHORED
REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, AEN YORK
CORPORATION (DTC”), TO THE COMPANY OR ITS AGENT FOR REGISTRATION
OF TRANSFER, EXCHANGE OR PAYMENT, AND ANY CERTIFICRE ISSUED IS
REGISTERED IN THE NAME OF CEDE & CO. OR IN SUCH OBR NAME AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC D ANY
PAYMENT IS MADE TO CEDE & CO. OR TO SUCH OTHER ENIY AS IS
REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTCANY TRANSFER,
PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BR TO ANY
PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNHEREREOF, CEDE
& CO., HAS A BENEFICIAL INTEREST HEREIN.

TRANSFERS OF THIS GLOBAL WARRANT CERTIFICATE ARE MITED TO
TRANSFERS IN WHOLE, BUT NOT IN PART, TO NOMINEES OBEDE & CO. OR TO
A SUCCESSOR THEREOF OR SUCH SUCCESSOR’'S NOMINEE ANRANSFERS OF
PORTIONS OF THIS GLOBAL WARRANT ARE LIMITED TO TRABFERS MADE IN
ACCORDANCE WITH THE TRANSFER PROVISIONS OF THE WARRIT
AGREEMENT.
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Exhibit D

EXERCISE FORM FOR REGISTERED HOLDERS
HOLDING BOOK-ENTRY WARRANTS

(To be executed upon exercise of Warrant)

In this election form, “Warrant Agreement” meang tWarrant Agreement dated [¢],

2013 between Patriot Coal Corporation and | ], and capitalized terms
defined therein have the same meaning in thisieleéorm.

The undersigned hereby irrevocably elects to egerthe right, represented by the

Book-Entry Warrants, to purchase Warrant Shares(ahdck one and fill in the appropriate
information under):

O

or

herewith tenders payment for exercise of Warrants in accordance with the
elections specified below to the order of Patri@alCCorporation in the amount of
$ (rounded up to the nearest one cerafdordance with the terms of the
Warrant Agreement and this Warrant;

. Warrants are exercised foreshaf Class A Common
Stock; and

herewith tenders this Warrant pursuant to the isstiance exercise provisions of
Section 3.2(d) of the Warrant Agreement in accocdawith the elections specified
below. This exercise and election shall be immetiiaffective or shall be effective as
of 5:00 p.m., New York time, on [insert date].

. Warrants are exercised faoe sifaClass A Common Stock;
and

The undersigned requests that [a statement repiggerihe Warrant Shares be

delivered as follows:

Name

Address

Delivery Address (if different)

Page 1 of Exhibit D
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If said number of shares shall not be all the shagrerchasable under the within
Book-Entry Warrants, the undersigned requests ahaew Book-Entry Warrant representing
the balance of such Warrants shall be registereth thie appropriate Warrant Statement

delivered as follows:

Social Security or Other Taxpayer
Identification Number of Holder

Name

Address

Delivery Address (if different)

Signature:

Note: If the statement representing the Warrant
Shares or any Book-Entry Warrants representing
Warrants not exercised is to be registered in a
name other than that in which the Book-Entry
Warrants are registered, the signature of the holde
hereof must be guaranteed.

SIGNATURE GUARANTEED BY:

Signatures must be guaranteed by a participant in
the Securities Transfer Agent Medallion Program,
the Stock Exchanges Medallion Program or the
New York Stock Exchange, Inc. Medallion
Signature Program.

Countersigned:
Dated: , 20

as Warrant Agent

By:

Name:
Title:

Page 2 of Exhibit D
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Exhibit E
FORM OF ASSIGNMENT
(To be executed only upon assignment &f/arrant-Warrants)
For value received, herelty, selsigns and transfers unto the

Assignee(s) named below the rights represented uph dVNarrants listed opposite the
respective name(s) of the Assignee(s) named belmlvadl other rights of the Registered
Holder under the within Warrants, and does herefgvocably constitute and appoint
attorney, to trarssfiel Warrants on the books of the
within-named Company with respect to the numbeMrrants set forth below, with full

power of substitution in the premises:

Name(s) of Assignee(s)

Address

No. of Warrants

And if said number of Warrants shall not be all M&arrants represented by the
Warrants owned by the Assignor, new Warrants arebe@oissued in the name of said
undersigned for the balance remaining of the Wsrasgistered by said Warrants.

[THE FOLLOWING PROVISION TO BE INCLUDED ON ALL CERIFICATES OR
BOOK-ENTRY RECORDS BEARING A RESTRICTED LEGEND]

In connection with any transfer éfis\WarraniVarrantsoccurring prior to the removal
of the Restricted Legend, the undersigned confifijnhe understanding that the Securities
have not been registered under the Securities At083, as amended; (ii) that such transfer
is made without utilizing any general solicitationgeneral advertising; and (iii) further as
follows:

Check One

] (1) This Warrant is being transferred to a “quatifiinstitutional buyer” in
compliance with Rule 144A under the Securities 8ici933, as amended and certification in
the form of Exhibit F to the Warrant Agreement &y furnished herewith.

or

O (2) This Warrant is being transferred other thameoordance with (1) above
and documents are being furnished which comply wighconditions of transfer set forth in
this Warrant and the Warrant Agreement.

If none of the foregoing boxes is checked, the AfarAgent is not obligated to
registerthisthe Warrant in the name of any Person other than thiddt hereof unless and
until the conditions to any such transfer of regisbn set forth herein and in the Warrant
Agreement have been satisfied.

Page 1 of Exhibit E
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Dated: , 20

Signature

Note: The above signature should correspond
exactly with the name on the face of this
Warrant

Page 2 of Exhibit E
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Exhibit F

Rule 144A Certificate

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re: Patriot Coal Corporation Warrants to acquires€la Common Stock of Patriot
Coal (the Warrants”) Issued under the Warrant Agreement (tgreement)
dated as of December 18, 2013 relating to the Wtsra

Ladies and Gentlemen:

This Certificate relates to:
[CHECK A OR B AS APPLICABLE.]
d A. Our proposed purchase of of Warrants tssugler the Agreement.

¢ B. Our proposed exchange of of Warrants cssuneler the Agreement for an equal
number of Warrants to be held by us.

We and, if applicable, each account for which we aeting, are a qualified
institutional buyer within the meaning of Rule 144/&Rule 144A”") under the Securities Act
of 1933, as amended (the “Securities Act”). If are acting on behalf of an account, we
exercise sole investment discretion with respeduich account. We are aware that the
transfer of Warrants to us, or such exchange, pkcaple, is being made in reliance upon the
exemption from the provisions of Section 5 of trex\@ities Act provided by Rule 144A.
Prior to the date of this Certificate we have reedisuch information regarding the Company
as we have requested pursuant to Rule 144A(d)(#pve determined not to request such
information.

Page 1 of Exhibit F
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You and the Company are entitled to rely upon @uestificate and are irrevocably
authorized to produce this Certificate or a copsebeto any interested party in any
administrative or legal proceeding or official imuwith respect to the matters covered
hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By:
Name:
Title:
Address:

Date:

Page 2 of Exhibit F
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Exhibit G

Accredited Investor Certificate

American Stock Transfer & Trust Company, LLC
6201 15th Avenue
Brooklyn, NY 11219

Re: Patriot Coal Corporation Warrants to acquires€la Common Stock of Patriot
Coal (the Warrants”) Issued under the Warrant Agreement (tgreement)
dated as of December 18, 2013 relating to the Wtsra

Ladies and Gentlemen:

This Certificate relates to:
[CHECK A OR B AS APPLICABLE.]
d A. Our proposed purchase of Warrants issmel@éruthe Indenture.

¢ B. Our proposed exchange of Warrants issaddruhe Indenture for an equal
number of Warrants to be held by us.

We hereby confirm that:

1. We are an “accredited investor” within the megnii Rule 501(a) under the Securities
Act of 1933, as amended (the “Securities Act”) (Ancredited Investor”).

2. Any acquisition of Warrants by us will be for oonwn account or for the account of
one or more other Accredited Investors as to wkehexercise sole investment discretion.

3. We have such knowledge and experience in finhacdd business matters that we are
capable of evaluating the merits and risks of arestment in the Warrants and we and any
accounts for which we are acting are able to bearetonomic risks of and an entire loss of
our or their investment in the Warrants.

4, We are not acquiring the Warrants with a vievany distribution thereof in a
transaction that would violate the Securities Actle securities laws of any State of the
United States or any other applicable jurisdictiprgvided that the disposition of our property
and the property of any accounts for which we ateng as fiduciary will remain at all times
within our and their control.

5. We acknowledge that the Warrants have not begsteeed under the Securities Act
and that the Warrants may not be offered or sottlimithe United States or to or for the
benefit of U.S. persons except as set forth below.

Page 1 of Exhibit G
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We agree for the benefit of the Company, on our tehalf and on behalf of each
account for which we are acting, that such Warramy be offered, sold, pledged or
otherwise transferred only in accordance with teeusities Act and any applicable securities
laws of any State of the United States and onlytdahe Company or any subsidiary thereof,
(b) pursuant to a registration statement that fees lwleclared effective under the Securities
Act, (c) to a person we reasonably believe is difipa institutional buyer in compliance with
Rule 144A under the Securities Act, (d) to an Adidexl Investor that, prior to such transfer,
delivers to the Warrant Agent a duly completed sigghed certificate (the form of which may
be obtained from the Warrant Agent) relating to tb&trictions on transfer of the Warrants or
(e) pursuant to any other available exemption ftomregistration requirements of the
Securities Act.

Prior to the registration of any transfer in aceorck with (c) above, we acknowledge
that a duly completed and signed certificate (thvenfof which may be obtained from the
Warrant Agent) must be delivered to the WarrantrigePrior to the registration of any
transfer in accordance with (d) or (e) above, wenawledge that the Company reserves the
right to require the delivery of such legal opirsprertifications or other evidence as may
reasonably be required in order to determine thatproposed transfer is being made in
compliance with the Securities Act and applicaliégessecurities laws. We acknowledge that
no representation is made as to the availabilitarof exemption from the registration
requirements of the Securities Act.

We understand that the Warrant Agent will not bguneed to accept for registration of
transfer any Warrants acquired by us, except upesentation of evidence satisfactory to the
Company and the Warrant Agent that the foregoistyictions on transfer have been
complied with. We further understand that the \&fats acquired by us will bear a legend
reflecting the substance of the preceding paragraple further agree to provide to any person
acquiring any of the Warrants from us a notice sidg such person that resales of the
Warrants are restricted as stated herein and hieatMarrants will bear a legend to that effect.

We agree to notify you promptly in writing if any our acknowledgments,
representations or agreements herein ceases toccbeate and complete.

We represent to you that we have full power to mhleeforegoing acknowledgments,
representations and agreements on our own behdlbmarbehalf of any account for which we
are acting.

You and the Company are entitled to rely upon @estificate and are irrevocably
authorized to produce this Certificate or a copsebkto any interested party in any
administrative or legal proceeding or official imuwith respect to the matters covered
hereby.

Very truly yours,

[NAME OF PURCHASER (FOR TRANSFERS) OR
OWNER (FOR EXCHANGES)]

By:
Name:
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Title:
Address:
Date:

Upon transfer, the Warrants would be registerethénname of the new beneficial
owner as follows:

Taxpayer ID number:

Page 3 of Exhibit G



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 164 of 213

Exhibit 6



Case 12-51502

Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23
Pg 165 of 213

STOCKHOLDERSAGREEMENT

AMONG

PATRIOT COAL CORPORATION

AND

CERTAIN OF ITSSTOCKHOLDERS

PARTY HERETO

DATED ASOF DECEMBER 18, 2013

Main Document



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23

Main Document
Pg 166 of 213

TABLE OF CONTENTS
ARTICLE I CERTAIN DEFINITIONS ..ottt ettt eneas 2
Section 1.1 DEfINItIONS. ...c.eeiiriiiiiiiiiriieieeter ettt 2
Section 1.2 Headings; Table of CoNntents............ccceeeeiieeiiieeiiieeciie e 6
Section 1.3 Singular, Plural, Gender.............ccceciieiieiiiiiiiiecieeeece e 6
Section 1.4 Exhibits and Recitals...........ccccoiiiiiiiiiiiiiiieee e 6
Section 1.5 INfOrMation .........coceeiiiiiiiiiiiiiiee e 6
Section 1.6 INterPretation.......c..eeecvieieiieeeiieeeieeeetee et eeteeeee e aee e st e e eaeeeseseeenseeennnes 6
Section 1.7 Calculation of Ownership Percentages ...........ccccevveeviienieniiienieeieenreeen. 7
ARTICLE II REPRESENTATIONS AND WARRANTIES ......cooiiiieeeeeeeeee e, 7
Section 2.1  Authority; Enforceability..........cccoeiieiiieniiiiiiiiicieceeiece e 7
Section 2.2 NO Breach .....oouooiiiii e 7
SECtION 2.3 CONSENLS ...cviitientieiiesiieieeite ettt ettt ettt ettt sttt st sae et saeenbeeatesaean 8
ARTICLE I RIGHTS OF CERTAIN STOCKHOLDERS ........cccieiiiiieieeeeee e 8
Section 3.1  Consent RiGhtS..........cooiiiiiiiiiiiiiiiiee e 8
Section 3.2 INfOrMAtION .......ooiiiiiiiiiiiiiiee et 9
ARTICLE IV ADDITIONAL COVENANTS ..ottt st 11
Section 4.1  Confidentialify .......ccocviiiiiiiiiiiiieciie e e e eree e 11
Section 4.2 ComMPEtING ACHVITIES ..evveeuieriieiieeiieriieeieesteereesireeieesiteeseessaeeseeseeeenne 12
Section 4.3  No Effect Upon Lending Relationship .........cccccocvveeiiieniiieniiecciieeieens 13
Section 4.4 Passive INVESTMENT..........ccoiiiiiiiiiieiieiie et 13
ARTICLE V MISCELLANEQUS .....ooiitieiieiet ettt ettt 13
Section 5.1  Entire Agreement; No Other Representations ...........cccccceeveveerveeveennnnne. 13
Section 5.2  Modification or Amendment of Stockholders Agreement....................... 13
SECION 5.3 WaALVET ..iiiiiiiiiiieciee ettt e et e e e tee e st e e s baeesabeeesasaeessseeensaeanes 14
Section 5.4  COUNLETPATLS ...c.veereiietieetieeiieete et eeeeeteesteeebeesteeesbeesseeesseenseesnseeseeesseennes 14
Section 5.5  Governing Law and Venue; Waiver of Jury Trial. ........c..ccccoeiiniinennenn. 14
Section 5.6 Notices and WaIVETS ......ccceeruieiiirieniiiieriieseee ettt 15
Section 5.7  Certain AdJUStMENTS.......ccueviiriiriiiiirieteeeeeee e 17
Section 5.8 Specific Performance...........cccveviieciieniieiiiecieceecie e 17
Section 5.9 SeVerability .....coceriiiiiiiiiiiiiee e 17
Section 5.10  ASSIZNIMENL ....ccueervieiiieeiieriieeieenteeieesteeereesteeeseesseesseessseesseessaesseessseenns 17
Section 5.11  TermINatiON........ccueeeevieriiieeiiieeeiieeeieeeereeeereeesveeesreeesareeessseeessseesssseeanns 18
Section 5.12  Further ASSUTANCES. ........ceueruieruirieniieieeiiesieee ettt 18
Section 5.13  Fees and EXPENSES ......cc.evveriiiiniiniiiinienieeeeteeee et 18
Section 5.14 No Third-Party Beneficiaries..........cccoocuvvvieiiieiiiniiiiiecieeeeceeee e 18



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 167 of 213

STOCKHOLDERSAGREEMENT

This Stockholders Agreement (as it may be amended, supplemented or otherwise
modified from time to time, this “Agreement”), dated as of December 18, 2013 (the “Effective
Date”), is entered into among Patriot Coal Corporation, a Delaware corporation (the
“Company”) and each of the undersigned entities and/or their investment advisors, managers,
managed funds or accounts, intermediaries or nominees executing a counterpart signature page
hereof or a joinder agreement hereto substantially in the form of Exhibit A hereto, in each case,
whether on the date hereof or hereafter (collectively, the “Stockholders”).

WITNESSETH:

WHEREAS, on July 9, 2012 (the “Petition Date”), the Debtors filed voluntary chapter
11 petitions under title 11 of the United States Code (the “Bankruptcy Code”), and the Debtors’
chapter 11 cases are being jointly administered by the United States Bankruptcy Court for the
Eastern District of Missouri (the “Bankruptcy Court”) under the caption In re Patriot Coal
Corporation, et al, Case No. 12-51502-659 (Jointly Administered) (the “Chapter 11 Cases”);

WHEREAS, on November 4, 2013, the Debtors filed the Debtors’ Third Amended Joint
Plan of Reorganization under Chapter 11 of the Bankruptcy Code [ECF No. 4927] (as amended
and supplemented through the date hereof, the “Plan”);

WHEREAS, on November 4, 2013, the Debtors and the Backstop Parties (as defined
below) entered into that certain backstop rights purchase agreement, attached as Appendix G to
the Disclosure Satement for Debtors Third Amended Joint Plan of Reorganization under
Chapter 11 of the Bankruptcy Code [ECF No. 4928] (the “Backstop Rights Purchase
Agreement”);

WHEREAS, on December [17], 2013, the Bankruptcy Court entered an order confirming
the Plan;

WHEREAS, the Plan provides for, among other things, the cancellation of all existing
equity in the Company and the issuance of Class A Common Stock (as defined below) and
warrants of the Company (the “Warrants”) exercisable for Class A Common Stock;

WHEREAS, the Plan provides for, among other things, the Company’s execution of a
stockholders’ agreement that provides the Backstop Parties and certain other holders of at least
5% of the Fully-Diluted Class A Common Stock certain consent and information rights;

WHEREAS, in connection with the consummation of the transactions contemplated by
the Plan and the Backstop Rights Purchase Agreement, the Company and the Stockholders desire
to enter into this Agreement to provide certain rights and obligations among them; and

WHEREAS, capitalized terms used but not otherwise defined herein shall have the
respective meanings ascribed to them in Section 1.1.
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ARTICLE |

CERTAIN DEFINITIONS

Section 1.1  Definitions
As used in this Agreement, the following terms shall have the following respective meanings:

“5% Owner” means any Person beneficially owning 5% or more of the Equity Securities
entitled to vote on the election of the directors of the Company.

“Affiliate” of a Person means (a) such Person’s controlling member, general partner, manager
and investment manager and affiliates thereof; (b) any entity with the same general partner,
manager or investment manager as such Person or a general partner, manager or investment
manager affiliated with such general partner, manager or investment manager of such Person;
and (c) any other Person that directly or indirectly through one or more intermediaries, controls,
is controlled by, or is under common control with, the first Person, the general partner of such
Person, investment manager of such Person or an affiliate of such Person, general partner or
investment manager. The term “control” (including the terms ‘“controlled by” and “under
common control with”’) means the possession, directly or indirectly, of the power to direct or
cause the direction of the management or policies of a Person, whether through the ownership of
voting securities, by contract or credit arrangement, as trustee or executor, or otherwise.

“Agreement” has the meaning specified in the Preamble.

“Backstop Parties” means (i) the entities and/or their investment advisors, managers, managed
funds or accounts, intermediaries or nominees set forth in the signature pages to the Backstop
Agreement and (ii) any person executing a joinder to the Backstop Agreement as a “Backstop
Party” in substantially the forms attached thereto.

“Backstop Rights Purchase Agreement” has the meaning specified in the Recitals.
“Bankruptcy Code” has the meaning specified in the Recitals.

“Bankruptcy Court” has the meaning specified in the Recitals.

“Board” means the Board of Directors of the Company.

“Business Day” means a day other than a Saturday, Sunday or other day on which commercial
banks in New York City are authorized or required by law to close.

“Chapter 11 Cases” has the meaning specified in the Recitals.

“Class A Common Stock” means Class A common stock, par value $0.00001 per share, of the
Company, entitled to one vote per share of common stock on all matters on which the common
stock of the Company is entitled to vote, as constituted on the date hereof, any such stock into
which such common stock shall have changed or any stock resulting from any reclassification of
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such common stock and any shares of any class of the Company’s capital stock issued with
respect to shares of such common stock by way of stock split, stock dividend or other
recapitalization.

“Company” has the meaning specified in the Preamble.

“Competitor” means any Person that the Board in good faith determines is a competitor of the
Company or any of its Subsidiaries.

“Consent” means any consent, approval, authorization, waiver, permit, grant, franchise,
concession, agreement, license, exemption or order of, registration, certificate, declaration or
filing with, or report or notice to, any Person.

“Consent Notice” has the meaning specified in Section 3.1(¢).

“Consent Right” has the meaning specified in Section 3.1(a).

“Consent Right Holder s” means the Stockholders that are parties to this Agreement.
“Consent Securities” has the meaning specified in Section 3.1(a).

“Debtors” has the meaning specified in the Recitals.

“Effective Date” has the meaning specified in the Preamble.

“Eligible Offering” has the meaning specified in Section 3.1(b).

“Equity Securities” means any class of capital stock, including the Class A Common Stock or
any preferred stock of the Company, however described or whether voting or non-voting, and all
securities convertible or exercisable into or exchangeable for or rights to purchase any such
capital stock of the Company, if any, including any Equity Security Equivalent and any and all
other equity securities of the Company or securities convertible into or exchangeable for such
security or issued as a distribution with respect to or in exchange for such securities.

“Equity Security Equivalent” means any option, warrant, right, call or similar security or right
exercisable into, exchangeable for, or convertible into Equity Securities.

“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the rules and
regulations promulgated thereunder.

“Fair Market Value” means, as of any date when the Class A Common Stock is listed on one or
more national securities exchanges, the closing price reported on the principal national securities
exchange on which such Class A Common Stock is listed and traded on the date of
determination, or, if there is no such closing price reported on that date, then on the last
preceding date on which such a closing price was reported. If the Class A Common Stock is not
listed on a national securities exchange, the Fair Market Value shall mean, as determined by the
Board in good faith, a valuation based upon the price that would be paid for the Class A
Common Stock in an acquisition of all outstanding shares of capital stock of the Company on a
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standalone basis in a privately negotiated arm’s length transaction between a willing seller under
no compulsion to sell and a willing buyer under no compulsion to buy, (i) taking into account the
aggregate amount payable in respect of the liquidation preference of any capital stock of the
Company having a liquidation preference, and (ii) taking into account the aggregate amount
payable in respect of any accrued and unpaid dividends on any capital stock of the Company
whose holders have rights to dividends that are senior to the rights of holders of Class A
Common Stock. The Company shall prepare and deliver to the Consent Right Holders its
calculation of the Fair Market Value per share of Class A Common Stock (the “Company’s
Valuation”) within ten days of its delivery of a Consent Notice. If a Consent Right Holder does
not agree with the Company’s Valuation, then the Consent Right Holder may request, within 10
business days after delivery of the Company’s Valuation to the Consent Right Holder, that the
Company’s Valuation be reviewed by an independent investment banking or other valuation firm
approved by the Consent Right Holders of a majority of all Equity Securities beneficially owned
by all Consent Right Holders. The Company and the Consent Right Holder shall be responsible
for their own fees and expenses, including the fees and expenses of their respective counsel,
provided, however, the Company shall be solely responsible for the fees and expenses of any
investment banking or other valuation firm engaged to provide a valuation as described above.

“Family Member” shall mean any person’s spouse, minor child, adult child, stepchild, adopted
child, brother, sister, parent, adoptive parent, stepparent, stepbrother, stepsister, brother-in-law,
sister-in-law, son-in-law, daughter-in-law, father-in-law or mother-in-law.

“Fully-Diluted” means, (1) with respect to the calculation of the total number of outstanding
shares of Class A Common Stock, (i) all such shares of Class A Common Stock actually
outstanding or actually held by such Person or Persons and (ii) all shares of Class A Common
Stock underlying options, warrants and other Equity Security Equivalents outstanding,
disregarding, in each case, any vesting provisions of such instruments; and (2) with respect to the
calculation of the number of shares of Class A Common Stock held by a Person or group of
Persons, (i) all such shares of Class A Common Stock actually held by such Person or Persons
and (ii) all shares of Class A Common Stock underlying options, warrants and other Equity
Security Equivalents held by such Person or Persons, disregarding, in each case, any vesting
provisions of such instruments. For the avoidance of doubt, the “Fully-Diluted” number of
securities outstanding does not including securities held by the Company in treasury or
otherwise.

“Fundamental Documents” means the Company’s charter and by-laws.

“GAAP” has the meaning specified in Section 3.2(a)(i).

“Governmental Authority” means any international, supranational or national government, any
state, provincial, local or other political subdivision thereof; any entity, authority or body
exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining
to government; any court, tribunal or arbitrator; any self-regulatory organization; or any
securities exchange or quotation system.
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“Independent Third Party” means any Person who, immediately prior to the contemplated
transaction, (a) is not a 5% Owner, (b) is not an Affiliate of any 5% Owner, and (c) is not a
Family Member of any 5% Owner.

“IPO” means a bona fide sale by the Company of Equity Securities in an initial public offering
registered under the Securities Act which has been approved by the Board.

“Joinder Agreement” means the joinder agreement substantially in the form of Exhibit A
hereto, which may be executed by a Person, together with its Affiliates, holding Class A
Common Stock or Warrants whose number of shares of Class A Common Stock plus the number
of shares of Class A Common Stock into which their Warrants could be exercised for would, in
the aggregate, be equal to or greater than 5% of the total number of outstanding shares of Class
A Common Stock (calculated on a Fully-Diluted basis).

“Non-Employee Holder s” has the meaning specified in Section 4.2.
“Notice” has the meaning specified in Section 5.6(a).

“own” means to own, hold or otherwise exercise investment discretion over the applicable
Equity Securities. The terms “owner” and “ownership” shall have meanings correlative of the
foregoing.

“Person” or “person” means any natural person, firm, limited liability company, general or
limited partnership, association, corporation, company, joint venture, trust, Governmental
Authority or other entity.

“Petition Date” has the meaning specified in the Recitals.
“Plan” has the meaning specified in the Recitals.
“Proprietary Information” has the meaning specified in Section 4.1.

“Registration Rights Agreement” means the registration rights agreement, dated as of the
Effective Date, between the Company and the Stockholders party thereto.

“Sale of the Company” means the sale of the Company, in one transaction or a series of related
transactions, to an Independent Third Party or group of Independent Third Parties pursuant to
which such party or parties acquire(s) (1) Equity Securities of the Company representing more
than 50% of the voting power of all outstanding voting Equity Securities of the Company
(whether by way of merger, consolidation or otherwise) or (ii) all or substantially all of the assets
of the Company and its Subsidiaries determined on a consolidated basis.

“SEC” means the Securities and Exchange Commission or any other federal agency at the time
administering the Securities Act.

“Securities Act” means the Securities Act of 1933, as amended, and the rules and regulations
promulgated thereunder.
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“Stockholders” has the meaning specified in the Recitals.

“Subsidiary” means any Person (a) in which the Company owns, directly or indirectly, 50% or
more of the securities or other ownership interests of such other Person, (b) in which the
Company owns, directly or indirectly, securities or other ownership interests having ordinary
voting power to elect a majority of the board of managers/directors, or other persons performing
similar functions, of such Person or (c¢) the management of which is otherwise controlled,
directly or indirectly, by the Company.

“Warrants” has the meaning specified in the Recitals.

Section 1.2 Headings, Table of Contents

Headings and table of contents should be ignored in constructing this Agreement.

Section 1.3  Singular, Plural, Gender

References to one gender include all genders and references to the singular include the plural and
vice versa.

Section 1.4 Exhibitsand Recitals

References to this Agreement shall include any Exhibits, Annexes and Recitals and references to
Sections, Annexes and Exhibits are to Sections of and Exhibits and Annexes to this Agreement.

Section 1.5 Information

References to books, records or other information mean books, records or other information in
any form including paper, electronically stored data, magnetic media, film and microfilm.

Section 1.6  Interpretation

Whenever the words “include,” “includes” or “including” are used in this Agreement, they shall
be deemed to be followed by the words “without limitation.” This Agreement shall be
construed as if it is drafted by all the parties hereto and no presumption or burden of proof will
arise favoring or disfavoring any party by virtue of authorship of any of the provisions of this
Agreement if an ambiguity or question of intent or interpretation arises. If the last day of
performance of any obligation hereunder is not a Business Day, then the deadline for such
performance or the expiration of the applicable period or date shall be extended to the next
Business Day.
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Section 1.7  Calculation of Owner ship Percentages

All Stockholder ownership percentages of the outstanding Class A Common Stock shall be
calculated for purposes of this Agreement on a Fully-Diluted basis.

ARTICLE 11

REPRESENTATIONS AND WARRANTIES

Each of the parties hereby severally (and not jointly) represents and warrants to each of the other
parties as follows:

Section 2.1  Authority; Enforceability

Such party has the legal capacity or full power and authority (corporate or otherwise) to execute
and deliver this Agreement and to perform its obligations hereunder. Such party (in the case of
parties that are not natural persons) is duly organized, validly existing and in good standing
under the laws of the jurisdiction of its incorporation, formation or organization, and the
execution of this Agreement and the consummation of the transactions contemplated herein have
been duly and validly authorized by all necessary action. No other act or proceeding, corporate
or otherwise, on its part is necessary to authorize the execution and delivery of this Agreement or
the consummation of any of the transactions contemplated hereby. This Agreement has been
duly executed by such party and constitutes its legal, valid and binding obligation, enforceable
against it in accordance with the terms of this Agreement, subject to applicable bankruptcy,
insolvency, reorganization, moratorium, fraudulent conveyance and other laws relating to or
affecting the rights of creditors generally and to the exercise of judicial discretion in accordance
with general principles of equity (whether applied by a court of law or of equity).

Section 2.2 No Breach

Neither the execution of this Agreement nor the performance by such party of its obligations
hereunder nor the consummation of the transactions contemplated hereby does or will:

(a) in the case of parties that are not natural persons, violate or conflict
with its certificate of incorporation, bylaws or other organizational documents;

(b) violate, conflict with or result in the breach or termination of, or
otherwise give any other person the right to accelerate, renegotiate or terminate or receive any
payment or constitute a default or an event of default (or an event which with notice, lapse of
time, or both, would constitute a default or event of default) under the terms of any material
contract or agreement to which it is a party or by which it or any of its assets or operations are
bound or affected; or

(c) constitute a violation by such party of any laws, rules or regulations
of any governmental, administrative or regulatory authority or any judgments, orders, rulings or
awards of any court, arbitrator or other judicial authority or any Governmental Authority.
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Section 2.3 Consents

No Consent is required to be made or obtained by such party, other than those which have been
made or obtained, in connection with (a) the execution or enforceability of this Agreement or (b)
the consummation of any of the transactions contemplated by this Agreement and any respective
ancillary agreements thereto.

ARTICLE Il

RIGHTS OF CERTAIN STOCKHOLDERS

Section 3.1 Consent Rights

(a) In addition to any other consent required by law or this Agreement,
the Company shall not issue or enter into an agreement to issue Equity Securities or Equity
Security Equivalents or any option, warrant, right, call or similar security or right exercisable
into, exchangeable for, or convertible into Equity Securities or Equity Security Equivalents
(“Consent Securities”), at less than Fair Market Value at the time of such issuance or agreement
to issue, except pursuant to any Eligible Offering, without the prior written consent (the
“Consent Right”) of Consent Right Holders holding Class A Common Stock representing at
least 55% of the Class A Common Stock then held by all Consent Right Holders, calculated on a
Fully-Diluted basis.

(b) For purposes of this Agreement, the following term shall have the
meaning set forth below:

“Eligible Offering” means an offer by the Company to issue any Consent
Security:

(1) of Equity Securities or options or warrants to
purchase Equity Securities, in each case issued or granted in accordance with the
terms of any equity option or equity purchase plan or agreement or other benefit
or management incentive plans approved by the Board;

(i1) of Equity Securities issued, or issuable upon
conversion of other securities of the Company issued pursuant to, in connection
with or as consideration for any acquisition, merger or other similar transaction by
the Company for which stockholder approval would not be required under
applicable listing rules of the New York Stock Exchange if the Company were a
public company listed on the New York Stock Exchange; or

(ii1)) of Equity Securities issued on a pro rata basis
pursuant to any stock split, stock dividend on Equity Securities or recapitalization
approved by the Board.
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(c) The Company shall, before any securities are issued or the Company
agrees to issue any securities other than pursuant to an Eligible Offering, give written notice (a
“Consent Notice”) thereof to each Consent Right Holder. Such Consent Notice shall specify the
amount and type of securities proposed to be issued, the proposed date of issuance, the
consideration that the Company intends to receive therefore and all other material terms and
conditions of such proposed issuance.

(d) Except for equity securities of a Subsidiary to be owned by the
Company or another Subsidiary, the rights and obligations of the Company in this Section 3.1
shall apply to each Subsidiary of the Company to the same extent as if such Subsidiary were the
Company for purposes of this Section 3.1. Except for equity securities of a Subsidiary to be
owned by the Company or another Subsidiary, the Stockholders shall have the Consent Rights
with respect to each Subsidiary of the Company as if such Subsidiary were the Company for
purposes of this Section 3.1.

Section 3.2 Information

(a) The Company shall make available to each Stockholder the
following:

(1) within 90 days after the end of each fiscal year,
annual financial statements prepared in accordance with United States generally
accepted accounting principles (“GAAP”) that would be required to be included
in Item 8 of Part II of Form 10-K if the Company were required to file such form,
together with a “Management's Discussion and Analysis of Financial Condition
and Results of Operations” that describes the financial condition and results of
operations of the Company and its consolidated Subsidiaries and a report on the
annual financial statements by the Company's certified independent accountants;

(i) within 45 days after the end of each of the first three
fiscal quarters of each fiscal year, all quarterly financial statements prepared in
accordance with GAAP that would be required to be included in Item 1 of Part I
of Form 10-Q if the Company were required to file such form, together with a
“Management's Discussion and Analysis of Financial Condition and Results of
Operations” that describes the financial condition and results of operations of the
Company and its consolidated Subsidiaries; and

(i11) within five business days after the occurrence of each
event that would have been required to be reported in a Current Report on Form
8-K if the Company were required to file this form, reports containing
substantially all of the information with respect to the Company and its
Subsidiaries that would be required to be filed in a Current Report on Form 8-K if
the Company had been a reporting company under the Exchange Act [(other than
Items 1.01 or 1.02 (in each case, to the extent not relating to a financing or
acquisition), 1.04, 2.02, 2.05, 2.06, 5.02, 5.03, 5.04, 5.05, 5.06 and 5.07] or any of
the Items under Sections 3, 6, 7, 8 or 9 of Form 8-K); provided, however, that no
such current report will be required to be furnished if the Company determines in
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good faith that such event is not material to Stockholders or to the business,
assets, operations or financial positions of the Company and its Subsidiaries,
taken as a whole.

(b) Notwithstanding Section 3.2(a), nothing in this Agreement will
require (a) the Company to comply with Section 302 or Section 404 or Section 906 of the
Sarbanes-Oxley Act of 2002, related Items 307 and 308 of Regulation S-K promulgated by the
Commission, or Items 301 or 302 of Regulation S-K or Item 10(e) of Regulation S-K (with
respect to any non-GAAP financial measures contained therein), in each case, as in effect on the
date of the date of this agreement, (b) any reports to contain the separate financial information
for guarantors as contemplated by Rule 3-05, Rule 3-09 or Rule 3-10 of Regulation S-X
promulgated by the SEC, (c) any reports to contain information required by Item 601 of
Regulation S-K, or (d) any reports to include the schedules identified in Section 5-04 of
Regulation S-X under the Securities Act. References under this Section 3.2 to the laws, rules,
forms, items, articles and sections shall be to such laws, rules, forms, items, articles and sections
as they exist on the date of this Agreement, without giving effect to amendments thereto that
may take effect after the date of this Agreement.

(c) The Company will (a) post such financial statements and other
information on its public website (or through a public announcement or such other medium as
the Company may use at the time) within the time periods specified above and (b) arrange and
participate in quarterly conference calls to discuss its results of operations no later than ten
business days following the date on which each of the quarterly and annual reports are made
available as provided above; provided that the Company may limit the information made
available during such conference calls to the extent the Company determines, in its sole
discretion, that such information that (x) would not be material to the Stockholders or to the
business, assets, operations or financial positions of the Company and its Subsidiaries, taken as a
whole, or (y) would otherwise cause material competitive harm to the business, assets,
operations, financial position or prospects of the Company and its Subsidiaries, taken as a whole.
The Company will provide on its public website (or through a public announcement or such
other medium as the Company may use at the time) dial-in conference call information
substantially concurrently with the posting of such reports as provided for in clause (a) above.

(d) In addition, to the extent not satisfied by the foregoing, for so long
as any Class A Common Stock or Warrants are outstanding and the Company is not subject to
Section 13 or 15(d) of the Exchange Act, the Company will promptly furnish or cause to be
furnished Rule 144A Information (as defined below) to such Stockholder or to a prospective
purchaser of any such Class A Common Stock or Warrant designated by any such Stockholder,
as the case may be, to the extent required to permit compliance by such Stockholder with Rule
144A under the Securities Act in connection with the resale of any such security. “Rule 144A
Information” shall be such information as is specified pursuant to Rule 144A(d)(4) under the
Securities Act or any successor provisions.

10
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ARTICLE IV

ADDITIONAL COVENANTS

Section 4.1 Confidentiality

Subject to this Section 4.1, unless the disinterested members of the Board otherwise agree, each
Stockholder shall hold in strict confidence any Proprietary Information (as hereinafter defined) it
receives regarding the Company (or any predecessor thereto or any Subsidiary thereof), or any
Proprietary Information regarding the business or affairs of any other Stockholder in respect of
the Company, whether such information is received from the Company, another Stockholder or
Affiliate or partner of a Stockholder or another Person for the period commencing on the
Effective Date and ending on the first anniversary of the date such Stockholder shall no longer be
a Stockholder of the Company. “Proprietary Information” means any information that derives
independent economic value, actual or potential, from not being generally known to the public or
to other Persons who can obtain economic value from its disclosure or use, and includes
information of the Company, its Subsidiaries, any Stockholder and any Person with whom the
Company or any Stockholder does business; provided that Proprietary Information shall not
include (a) information that is or becomes available to the public generally without breach of this
Section 4.1 and (b) information that becomes available to the Stockholder on a non-confidential
basis from a source other than the Company or its Subsidiaries or any other Stockholder or its
Affiliates; provided that such source was not known by the Stockholder to be bound by a
confidentiality obligation to the Company or its Subsidiaries. The provisions of this Section 4.1
shall survive and remain enforceable against each Stockholder for a period of one year following
the date such Stockholder ceases to be a Stockholder of the Company, whether through a transfer
of all of such Stockholder’s Equity Securities or otherwise. Notwithstanding anything herein to
the contrary, a Stockholder may disclose (a) Proprietary Information to a bona fide potential
purchaser of Company securities held by such Stockholder and/or the broker in such transaction
if such bona fide potential purchaser and/or broker executes a confidentiality agreement with
such Stockholder in a form reasonably satisfactory to the Company (which, among other things,
provides for third-party beneficiary rights in favor of the Company to enforce the terms thereof);
provided that no Proprietary Information may be shared with a Competitor or any Person who is
an Affiliate of a Competitor; (b) information required to be disclosed by applicable laws and
regulations or stock exchange requirements or requirements of the Financial Industry Regulatory
Authority, Inc., if applicable, including to regulatory bodies asserting jurisdiction over a
Stockholder; (c) information required to be disclosed pursuant to an order, subpoena or legal
process; (d) information disclosed to current, former or prospective members, owners, partners,
officers, fiduciaries, directors or Affiliates of or lenders to such Stockholder (and the members,
owners, partners, officers, fiduciaries or directors of such Affiliates), and to auditors, counsel,
and other professional advisors to such Persons or the Company; provided that such Persons
have been informed of the confidential nature of the information and directed to keep such
information confidential, and, in any event, the Stockholder disclosing such information shall be
liable for any failure by such Persons to abide by the provisions of this Section 4.1; provided,
further, that if any such Person is a Competitor no such information shall be disclosed to such
Person by a Stockholder without written consent of the Company; and provided, further, that if
any such Person is an Affiliate of a material Competitor, the Stockholder shall enter into a

11



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 178 of 213

confidentiality agreement with such Person with respect to such information to the reasonable
satisfaction of the Company (which, among other things, provides for third-party beneficiary
rights in favor of the Company to enforce the terms thereof); and (e) information disclosed in
connection with any litigation or dispute among the Stockholder and the Company; provided that
any disclosure pursuant to clause (b), (c) or (e) of this sentence shall be made only subject to
such procedures the Stockholder making such disclosure determines in good faith are reasonable
and appropriate in the circumstances, taking into account the need to maintain the confidentiality
of such information and the availability, if any, of procedures under laws, regulations, subpoenas
or other legal processes; provided further that nothing herein shall be construed to require any
Stockholder to expend any amounts with respect to the procedures under laws, regulations,
subpoenas or other legal process referenced in the immediately preceding proviso.

Section 4.2 Competing Activities

Subject only to the terms of any written agreement to the contrary, the Stockholders and their
officers, directors, shareholders, partners, members, managers, agents and employees, who are
not employees of the Company or its Subsidiaries (“Non-Employee Holders”), and each of their
respective Affiliates, may engage or invest in, independently or with others, any business activity
of any type or description, including those that might be the same as or similar to the Company’s
business and that might be in direct or indirect competition with the Company. Neither the
Company, its Subsidiaries nor any Stockholder shall have any right in or to such other ventures
or activities or to the income or proceeds derived therefrom. The Non-Employee Holders shall
not be obligated to present to the Company any matter, transaction or interest that is presented to,
or acquired, created, or developed by, or which otherwise comes into the possession of any such
Non-Employee Holder, even if the matter, transaction or interest is of the character that, if
presented to the Company, could be taken by the Company, other than if such matter, transaction
or interest was presented to any Board designee of such Non-Employee Holder expressly and
solely in such Person’s capacity as a member of the Board specifically for the benefit of the
Company. The Non-Employee Holders shall have the right to hold any matter, transaction or
interest for their own account or to recommend such matter, transaction or interest to Persons
other than the Company, other than if such opportunity was presented to any Board designee of
such Non-Employee Holder expressly and solely in such Person’s capacity as a member of the
Board specifically for the benefit of the Company. Each Non-Employee Holder acknowledges
that the other Non-Employee Holders and their officers, directors, shareholders, partners,
members, managers, agents and employees and each of their respective Affiliates either now or
in the future may directly or indirectly hold interest in and/or manage other businesses, including
businesses that may compete with the Company and for the Non-Employee Holders’ time. Each
Stockholder hereby waives any and all rights and claims that they may otherwise have against
the Non-Employee Holders and their officers, directors, shareholders, partners, members,
managers, agents and employees, and each of their respective Affiliates, as a result of any of
such activities.

12
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Section 4.3  No Effect Upon Lending Relationship

Notwithstanding anything herein to the contrary, nothing contained in this Agreement shall
affect, limit or impair the rights and remedies of any Stockholder in its capacity as a lender to the
Company or any of its subsidiaries pursuant to any agreement under which the Company or any
of its Subsidiaries has borrowed money. Without limiting the generality of the foregoing, any
such Person, in exercising its rights as a lender, including making its decision on whether to
foreclose on any collateral security, will have no duty to consider (i) its status or the status of any
of its Affiliates as a direct or indirect Stockholder of the Company, (ii) the interests of the
Company or (iii) any duty it may have to any other direct or indirect Stockholder of the
Company, except as may be required under the applicable loan documents or by commercial law
applicable to creditors generally.

Section 4.4 Passive | nvestment

The parties hereto acknowledge and agree that the Backstop Parties are making a passive
investment in the Company and shall not be and are not entitled to be actively involved in the
management or operation of the Company.

ARTICLEV

MISCELLANEOUS

Section 5.1 Entire Agreement; No Other Representations

This Agreement (including the Exhibits and Annexes hereto) constitutes the entire agreement,
and supersedes all other prior agreements, understandings, representations and warranties both
written and oral, among the parties hereto, with respect to the subject matter hereof.

Section 5.2 Modification or Amendment of Stockholders Agreement

(a) Other than as a result of execution and delivery of a Joinder
Agreement, this Agreement may not be modified, altered, amended or supplemented except by
an agreement in writing signed by the Company and Consent Right Holders holding Class A
Common Stock representing at least 55% of the Class A Common Stock then held by all Consent
Right Holders, calculated on a Fully-Diluted basis.

(b) The Fundamental Documents and the other organizational
documents of the Company and its Subsidiaries shall not adversely affect in any respect the
rights granted to the Stockholders pursuant to this Agreement. In the event of any conflict or
inconsistency between the Fundamental Documents and other organizational documents of the
Company and its Subsidiaries and this Agreement, each Stockholder agrees to take all necessary
action in order to cause the Fundamental Documents and other organizational documents of the

13
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Company and its Subsidiaries to be amended in order to give full effect to the provisions of this
Agreement.

Section 5.3 Waiver

No action taken pursuant to this Agreement, including any investigation by or on behalf of any
party, shall be deemed to constitute a waiver by the party taking such action of compliance with
any representations, warranties, covenants or agreements contained herein. The waiver by any
party hereto of a breach of any provision of this Agreement shall not operate or be construed as a
waiver of any preceding or succeeding breach and no failure by any party to exercise any right or
privilege hereunder shall be deemed a waiver of such party’s rights or privileges hereunder or
shall be deemed a waiver of such party’s rights to exercise the same at any subsequent time or
times hereunder.

Section 5.4  Counterparts

This Agreement may be executed in several counterparts (including by facsimile, .pdf or other
electronic transmission), each of which shall be deemed an original and all of which shall
together constitute one and the same instrument.

Section 5.5 Governing Law and Venue; Waiver of Jury Trial.

(@) THIS AGREEMENT AND ALL DISPUTES BETWEEN THE
PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THE FACTS AND
CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY, WHETHER IN
CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AND INTERPRETED
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF
DELAWARE WITHOUT GIVING EFFECT TO CONFLICTS OF LAWS PRINCIPLES THAT
WOULD RESULT IN THE APPLICATION OF THE LAW OF ANY OTHER STATE.

(b)  Any action, suit or proceeding seeking to enforce any provision of,
or based on any matter arising out of or in connection with, this Agreement or the transactions
contemplated hereby shall only be brought in any federal court located in the State of Delaware
or any Delaware state court, and each party consents to the exclusive jurisdiction and venue of
such courts (and of the appropriate appellate courts therefrom) in any such action, suit or
proceeding and irrevocably waives, to the fullest extent permitted by law, any objection that it
may now or hereafter have to the laying of the venue of any such, action, suit or proceeding in
any such court or that any such action, suit or proceeding brought in any such court has been
brought in an inconvenient forum; provided, however, that any action, suit or proceeding,
seeking to enforce a final judgment rendered in such court may be brought in any court of
competent jurisdiction. Process in any such action, suit or proceeding may be served on any
party anywhere in the world, whether within or without the jurisdiction of any such court.
Without limiting the foregoing, service of process on such party as provided in Section 5.6 shall
be deemed effective service of process on such party.

14
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(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO THIS AGREEMENT IS
LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE
EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND
UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY
JURY IN RESPECT OF ANY LITIGATION OR DISPUTE DIRECTLY OR INDIRECTLY
BASED UPON OR ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY
OTHER AGREEMENTS RELATING HERETO OR ANY DEALINGS AMONG THEM
RELATING TO THE TRANSACTIONS CONTEMPLATED HEREBY. THE SCOPE OF
THIS WAIVER IS INTENDED TO ENCOMPASS ANY AND ALL ACTIONS, SUITS AND
PROCEEDINGS THAT RELATE TO THE SUBJECT MATTER OF THE TRANSACTIONS
CONTEMPLATED HEREBY, INCLUDING CONTRACT CLAIMS, TORT CLAIMS,
BREACH OF DUTY CLAIMS, AND ALL OTHER COMMON LAW AND STATUTORY
CLAIMS. EACH PARTY REPRESENTS AND ACKNOWLEDGES THAT (i) NO
REPRESENTATIVE, AGENT OR ATTORNEY OF ANY OTHER PARTY HAS
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD
NOT, IN THE EVENT OF ACTION, SUIT OR PROCEEDING, SEEK TO ENFORCE THE
FOREGOING WAIVER, (i1)) SUCH PARTY UNDERSTANDS AND WITH THE ADVICE OF
COUNSEL HAS CONSIDERED THE IMPLICATIONS OF THIS WAIVER, (iii) SUCH
PARTY MAKES THIS WAIVER VOLUNTARILY AND (iv) SUCH PARTY HAS BEEN
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE
MUTUAL WAIVERS AND REPRESENTATIONS IN THIS SECTION 5.5(C). IN THE
EVENT OF LITIGATION THIS AGREEMENT MAY BE FILED AS A WRITTEN CONSENT
TO A TRIAL BY THE COURT.

Section 5.6  Notices and Waivers
(a) Any notice or other communication in connection with this
Agreement (each, a “Notice”) shall be:
(1) in writing in English; and
(i) delivered by hand, fax, registered post or by courier

using an internationally recognized courier company.

(b) Notices to the Company shall be sent to the following address, or
such other person or address as the Company may notify to the Stockholders from time to time:

Patriot Coal Corporation

12312 Olive Boulevard, Suite 400
St. Louis, Missouri 63141
Attention: General Counsel
Facsimile No.: (314) 275-3656

with a copy to:

15
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Davis Polk & Wardwell LLP
450 Lexington Avenue

New York, NY 10017
Attention: Brian Resnick
Facsimile No.: (212) 701-5213

and with a copy to:

Kirkland & Ellis LLP

601 Lexington Avenue

New York, NY 10022

Attention: Stephen E. Hessler
Facsimile No.: (212) 446-4900

(c) Notices to the Stockholders shall be sent to such Stockholders at the
addresses set forth in the register of Stockholders maintained by the Company, or on any Joinder
Agreement or such other address or facsimile number as such party may hereafter specify in
accordance with this Section 5.6 by notice to the party sending the communication. The
Company will provide a Stockholder with the addresses for the other Stockholders upon a
written request for such information for the purpose of sending out a Notice in accordance with
this Agreement.

(d) A Notice shall be effective upon receipt and shall be deemed to have
been received:

(1) at the time of delivery, if delivered by hand,
registered post or courier; and

(i1) at the expiration of two hours after completion of the
transmission, if sent by facsimile,

provided that if a Notice would become effective under the above
provisions after 5:30 p.m. on any Business Day, then it shall be deemed
instead to become effective at 9:30 a.m. on the next Business Day.
References in this Agreement to time are to local time at the location of
the addressee as set out in the Notice.

(¢) Subject to the foregoing provisions of this Section 5.6, in proving
service of a Notice, it shall be sufficient to prove that the envelope containing such Notice was
properly addressed and delivered by hand, registered post or courier to the relevant address
pursuant to the above provisions or that the facsimile transmission report (call back verification)
states that the communication was properly sent.

16
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Section 5.7 Certain Adjustments

Subject to Section 5.11 hereof, the provisions of this Agreement shall apply to the full extent set
forth herein with respect to any and all shares of Class A Common Stock of the Company or any
successor or assign of the Company (whether by merger, consolidation, sale of assets or
otherwise) which may be issued in respect of, in exchange for, or in substitution for the shares of
Class A Common Stock or other preemptive securities, by combination, recapitalization,
reclassification, merger, consolidation or otherwise and the terms “Class A Common Stock”
and “Equity Securities” shall include all such other securities. In the event of any change in the
capitalization of the Company, as a result of any split, dividend or combination or otherwise, in
each case subject to the terms and conditions of this Agreement, the provisions of this
Agreement shall be appropriately adjusted.

Section 5.8  Specific Performance

The parties hereto agree that irreparable damage would occur in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were
otherwise breached. It is accordingly agreed that the parties hereto shall be entitled to an
injunction or injunctions to prevent breaches of the provisions of this Agreement and to enforce
specifically the terms and provisions hereof in any state or federal court of Delaware (this being
in addition to any other remedy to which they are entitled at law or in equity), and each party
hereto agrees to waive in any action for such enforcement the defense that a remedy at law
would be adequate.

Section 5.9  Severability

The provisions of this Agreement shall be deemed severable and the invalidity or
unenforceability of any provision shall not affect the validity or enforceability or the other
provisions hereof. If any provision of this Agreement, or the application thereof to any Person or
any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall be
substituted therefor in order to carry out, so far as may be valid and enforceable, the intent and
purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and
the application of such provision to other Persons or circumstances shall not be affected by such
invalidity or unenforceability, nor shall such invalidity or unenforceability affect the validity or
enforceability of such provision, or the application thereof, in any other jurisdiction.

Section 5.10 Assignment

This Agreement shall be binding upon and inure to the benefit of the parties hereto, their
respective heirs, successors and permitted assigns. Neither this Agreement nor any right,
remedy, obligation or liability arising hereunder or by reason hereof shall be assignable by either
the Company or any Stockholder except as otherwise expressly stated hereunder or with the prior
written consent of each other party hereto; provided, however, that any Stockholder may assign
its rights and obligations under this Agreement to an Affiliate of such Stockholder who executes
a Joinder Agreement without the consent of any other party to this Agreement. A Person who
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executes a Joinder Agreement as a Stockholder in accordance with the provisions hereof shall
have all of the rights and obligations of a Stockholder hereunder.

Section 5.11 Termination

The provisions of this Agreement, other than Section 4.1 and Article V, shall terminate upon a
writing executed by Consent Right Holders holding Class A Common Stock representing at least
55% of the Class A Common Stock then held by all Consent Right Holders, calculated on a
Fully-Diluted basis. An individual Stockholder’s rights under this Agreement will terminate
upon the Stockholder holding less than 1% of the Fully-Diluted Class A Common Stock then
outstanding. This Agreement will terminate automatically upon consummation of the IPO or a
Sale of the Company.

Section 5.12 Further Assurances

Each of the parties hereto covenants and agrees upon the request of any other to do, execute,
acknowledge and deliver or cause to be done, executed, acknowledged and delivered all such
further acts, deeds, documents, assignments, transfers, conveyances, powers of attorney and
assurances as may be reasonably necessary or desirable to give full effect to the provisions of
this Agreement and the transactions contemplated hereby.

Section 5.13 Feesand Expenses

The Company will pay its internal expenses (including all salaries and expenses of its officers
and employees performing legal or accounting duties), the expenses of any annual audit or
quarterly review, all tax preparation fees and expenses, and the expenses of any liability
insurance, including directors’ and officers’ liability insurance. None of the Stockholders or
their respective Affiliates shall be entitled to be paid management, transaction or monitoring fees
by the Company or its Subsidiaries.

Section 5.14 No Third-Party Beneficiaries

Nothing in this Agreement, express or implied, is intended or shall be construed to give any
person other than the parties to this Agreement or their respective successors and assigns any
legal or equitable right, remedy or claim under or in respect of any agreement or provision

contained herein.

[Signature pages follow.]

18
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IN WITNESS WHEREOF, the parties hereto have caused this Stockholders Agreement to be
executed as of the Effective Date.

PATRIOT COAL CORPORATION

By:
Name:
Title:

[Signature page to Stockholders Agreement]
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STOCKHOLDERS:

Name:
Title:

[Signature page to Stockholders Agreement]
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EXHIBIT A
JOINDER AGREEMENT

Wher eas, the undersigned, together with its Affiliates, holds at least 5% of the total number of
outstanding shares of Class A Common Stock (as such term is defined in the Stockholders
Agreement) of Patriot Coal Corporation (the “Company”), calculated on a Fully-Diluted basis;
and

Whereas, the undersigned has agreed to join in a certain Stockholders Agreement (the
“Stockholders Agreement”) dated as of December 18, 2013, among the Company and the
Stockholders (as such term is defined in the Stockholders Agreement).

Now, Therefore, the undersigned agrees as follows:

1. The undersigned hereby joins in the Stockholders Agreement as a “Stockholder” and
agrees to be bound by the terms and provisions of, and shall be entitled to the benefits under, the
Stockholders Agreement as provided by the Stockholders Agreement.

2. The undersigned hereby authorizes this signature page to be attached to a counterpart of
such Stockholders Agreement.

[Signature page follows.]
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IN WITNESS WHEREOF, the undersigned has executed this Agreement this [e] day of [e],
20[e].

Name:
Title:
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STOCKHOLDERS AGREEMENT

AMONG

PATRIOT COAL CORPORATION

AND

CERTAIN OF ITS STOCKHOLDERS

PARTY HERETO

DATED AS OF DECEMBER 18, 2013

Main Document
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STOCKHOLDERS AGREEMENT

This Stockholders Agreement(as it may be amended, supplemented or otherwise
modified from time to time, this Agreement), dated as of December 18, 2013 (the
“Effective Dat€’), is entered into among Patriot Coal CorporatianPelaware corporation
(the “Company’) and each of the undersigned entities and/orr tierestment advisors,
managers, managed funds or accounts, intermediarig®ominees executing a counterpart
signature page hereof or a joinder agreement hexgbstantially in the form of Exhibi
hereto, in each case, whether on the date hereofhereafter (collectively, the
“Stockholders).

WITNESSETH:

WHEREAS, on July 9, 2012 (thePetition Date’), the Debtors filed voluntary chapter
11 petitions under title 11 of the United Statesd€dthe Bankruptcy Code”), and the
Debtors’ chapter 11 cases are being jointly adrerssl by the United States Bankruptcy
Court for the Eastern District of Missouri (thBankruptcy Court”) under the captiorn re
Patriot Coal Corporation, et alCase No. 12-51502-659 (Jointly Administered) (tdapter
11 Casey);

WHEREAS, on November 4, 2013, the Debtors filed tebtors’ Third Amended
Joint Plan of Reorganization under Chapter 11 af Bankruptcy Cod¢ECF No. 4927] (as
amended and supplemented through the date heheofPlan’);

WHEREAS, on November 4, 2013, the Debtors and the BackBtnpies (as defined
below) entered into that certain backstop rightecipase agreement, attached as Appendix G
to the Disclosure Statement for Debtors’ Third Amendedtl®ilan of Reorganization under
Chapter 11 of the Bankruptcy Cod&CF No. 4928] (the Backstop Rights Purchase
Agreement);

WHEREAS, on December [17], 2013, the Bankruptcy Court mutean order
confirming the Plan;

WHEREAS, the Plan provides for, among other things, thecebation of all existing
equity in the Company and the issuance of Classofi@on Stock (as defined below) and
warrants of the Company (th&Varrants”) exercisable for Class A Common Stock;

WHEREAS, the Plan provides for, among other things, then@any’s execution of a
stockholders’ agreement that provides the BackBpies and certain other holders of at least
5% of the Fully-Diluted Class A Common Stock certabnsent and information rights;

WHEREAS, in connection with the consummation of the tratisas contemplated by
the Plan and the Backstop Rights Purchase AgreerttemtCompany and the Stockholders
desire to enter into this Agreement to provideaiartights and obligations among them; and

WHEREAS, capitalized terms used but not otherwise defihetkin shall have the
respective meanings ascribed to them in Section 1.1
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ARTICLE |

CERTAIN DEFINITIONS
Section 1.1  Definitions
As used in this Agreement, the following terms kEhale the following respective meanings:

“5% Owner” means any Person beneficially owning 5% or mofehe Equity Securities
entitled to vote on the election of the directofgsh® Company.

“Affiliate ” of a Person means (a) such Person’s controllieghber, general partner, manager
and investment manager and affiliates thereof;aflny entity with the same general partner,
manager or investment manager as such Person enaxal partner, manager or investment
manager affiliated with such general partner, manag investment manager of such Person;
and (c) any other Person that directly or indisedtirough one or more intermediaries,
controls, is controlled by, or is under common coinwith, the first Person, the general
partner of such Person, investment manager of ®abkon or an affiliate of such Person,
general partner or investment manager. The teromtfol” (including the terms “controlled
by” and “under common control with”) means the mssson, directly or indirectly, of the
power to direct or cause the direction of the managnt or policies of a Person, whether
through the ownership of voting securities, by cacit or credit arrangement, as trustee or
executor, or otherwise.

“Agreement’ has the meaning specified in the Preambile.
“Backstop Parties means (i) the entities and/or their investmentwisals, managers,
managed funds or accounts, intermediaries or namiset forth in the signature pages to the

Backstop Agreement and (ii) any person executingiraer to the Backstop Agreement as a
“Backstop Party” in substantially the forms attathkereto.

“Backstop Rights Purchase Agreemefithas the meaning specified in the Recitals.
“Bankruptcy Code” has the meaning specified in the Recitals.

“Bankruptcy Court” has the meaning specified in the Recitals.

“Board” means the Board of Directors of the Company.

“Business Day means a day other than a Saturday, Sunday orr aflag on which
commercial banks in New York City are authorizedeguired by law to close.

“Chapter 11 Case$shas the meaning specified in the Recitals.

“Class A Common Stock means Class A common stock, par value $0.00001spare, of
the Company, entitled to one vote per share of comstock on all matters on which the
common stock of the Company is entitled to votec@sstituted on the date hereof, any such
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stock into which such common stock shall have chkdngr any stock resulting from any
reclassification of such common stock and any shafeany class of the Company’s capital
stock issued with respect to shares of such comstook by way of stock split, stock
dividend or other recapitalization.

“Company’ has the meaning specified in the Preamble.

“Competitor” means any Person that the Board in good faitlerdehes is a competitor of
the Company or any of its Subsidiaries.

“Consent means any consent, approval, authorization, waiyeermit, grant, franchise,
concession, agreement, license, exemption or afjeregistration, certificate, declaration or
filing with, or report or notice to, any Person.

“Consent Noticé has the meaning specified in Section 3.1(c)

“Consent Right has the meaning specified in Section 3.1(a).

“Consent Right Holders means the Stockholders that are parties to tlggedment.
“Consent Securitie has the meaning specified in Section 3.1(a).

“Debtors’ has the meaning specified in the Recitals.

“Effective Daté’ has the meaning specified in the Preamble.

“Eligible Offering” has the meaning specified in Section 3.1(b)

“Equity Securities’ means any class of capital stock, including thas€ A Common Stock
or any preferred stock of the Company, however ril@st or whether voting or non-voting,
and all securities convertible or exercisable iotexchangeable for or rights to purchase any
such capital stock of the Company, if any, inclgdany Equity Security Equivalent and any
and all other equity securities of the Company exusities convertible into or exchangeable
for such security or issued as a distribution webkpect to or in exchange for such securities.

“Equity Security Equivalent” means any option, warrant, right, call or simikgcurity or
right exercisable into, exchangeable for, or cotibvier into Equity Securities.

“Exchange Act means the Securities Exchange Act of 1934, asndew and the rules and
regulations promulgated thereunder.

“Fair Market Value” means, as of any date when the Class A CommookStolisted on
one or more national securities exchanges, thengqwice reported on the principal national
securities exchange on which such Class A CommookSs listed and traded on the date of
determination, or, if there is no such closing @rieported on that date, then on the last
preceding date on which such a closing price wpserted. If the Class A Common Stock is
not listed on a national securities exchange, tie Market Value shall mean, as determined
by the Board in good faith, a valuation based ughenprice that would be paid for the Class
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A Common Stock in an acquisition of all outstandsiwares of capital stock of the Company
on a standalone basis in a privately negotiatedsatemgth transaction between a willing
seller under no compulsion to sell and a willinggdruunder no compulsion to buy, (i) taking
into account the aggregate amount payable in resplethe liquidation preference of any
capital stock of the Company having a liquidatioeference, and (ii) taking into account the
aggregate amount payable in respect of any acanddunpaid dividends on any capital stock
of the Company whose holders have rights to divddethat are senior to the rights of holders
of Class A Common Stock. The Company shall peeard deliver to the Consent Right
Holders its calculation of the Fair Market Valuer ghare of Class A Common Stock (the
“Company’s Valuation”) within ten days of its delivery of a Consent Met If a Consent
Right Holder does not agree with the Company’'s ®&tun, then the Consent Right Holder
may request, within 10 business days after delivairythe Company’s Valuation to the
Consent Right Holder, that the Company’s Valuatibe reviewed by an independent
investment banking or other valuation firm approveg the Consent Right Holders of a
majority of all Equity Securities beneficially owheby all Consent Right Holders. The
Company and the Consent Right Holder shall be respke for their own fees and expenses,
including the fees and expenses of their respecimsel, provided, however, the Company
shall be solely responsible for the fees and exgmerd any investment banking or other
valuation firm engaged to provide a valuation ascdbed above.

“Family Member” shall mean any person’s spouse, minor child, taahild, stepchild,
adopted child, brother, sister, parent, adoptiveena stepparent, stepbrother, stepsister,
brother-in-law, sister-in-law, son-in-law, daughiedaw, father-in-law or mother-in-law.

“Fully-Diluted” means, (1) with respect to the calculation of tb&al number of outstanding
shares of Class A Common Stock, (i) all such shafe€lass A Common Stock actually
outstanding or actually held by such Person ord?arand (ii) all shares of Class A Common
Stock underlying options, warrants and other EquBgcurity Equivalents outstanding,
disregarding, in each case, any vesting provisairsuch instruments; and (2) with respect to
the calculation of the number of shares of ClasS8glmon Stock held by a Person or group
of Persons, (i) all such shares of Class A CommtmtkSactually held by such Person or
Persons and (ii) all shares of Class A Common Stouderlying options, warrants and other
Equity Security Equivalents held by such PersorPersons, disregarding, in each case, any
vesting provisions of such instruments. For theidamce of doubt, the “Fully-Diluted”
number of securities outstanding does not includiacurities held by the Company in treasury
or otherwise.

“Fundamental Document$ means the Company’s charter and by-laws.

“GAAP” has the meaning specified in Section 3.2(a)(i)

“Governmental Authority” means any international, supranational or natigg@vernment,
any state, provincial, local or other political disision thereof; any entity, authority or body
exercising executive, legislative, judicial, redgaly or administrative functions of or
pertaining to government; any court, tribunal dsitaator; any self-regulatory organization; or
any securities exchange or quotation system.
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“Independent Third Party” means any Person who, immediately prior to thetemplated
transaction, (a) is not a 5% Owner, (b) is not dfilidte of any 5% Owner, and (c) is not a
Family Member of any 5% Owner.

“IPO” means a bona fide sale by the Company of EquiguBties in an initial public
offering registered under the Securities Act whiets been approved by the Board.

“Joinder Agreement means the joinder agreement substantially in foren of Exhibit A
hereto, which may be executed by a Person, togetitér its Affiliates, holding Class A
Common Stock or Warrants whose number of share€lags A Common Stock plus the
number of shares of Class A Common Stock into whinglr Warrants could be exercised for
would, in the aggregate, be equal to or greaten 64 of the total number of outstanding
shares of Class A Common Stock (calculated on -Billuted basis).

“Non-Employee Holder$ has the meaning specified in Section.4.2
“Notice” has the meaning specified in Section 5.6(a)

“own” means to own, hold or otherwise exercise investniscretion over the applicable
Equity Securities. The term®wner’ and “ownership’ shall have meanings correlative of
the foregoing.

“Persori or “person’” means any natural person, firm, limited liabilitpmpany, general or
limited partnership, association, corporation, camp joint venture, trust, Governmental
Authority or other entity.

“Petition Dat€’ has the meaning specified in the Recitals.
“Plan” has the meaning specified in the Recitals.
“Proprietary Information ” has the meaning specified in Section.4.1

“Registration Rights Agreement means the registration rights agreement, datedfabe
Effective Date, between the Company and the Stddkn® party thereto.

“Sale of the Company means the sale of the Company, in one transaaiioa series of
related transactions, to an Independent Third Partgroup of Independent Third Parties
pursuant to which such party or parties acquir€(s)Equity Securities of the Company
representing more than 50% of the voting powerllob@standing voting Equity Securities of
the Company (whether by way of merger, consoligatior otherwise) or (i) all or
substantially all of the assets of the Company atisd Subsidiaries determined on a
consolidated basis.

“SEC’ means the Securities and Exchange Commissionngrosher federal agency at the
time administering the Securities Act.



Case 12-51502 Doc 5149 Filed 12/16/13 Entered 12/16/13 23:24:23 Main Document
Pg 197 of 213

“Securities Act means the Securities Act of 1933, as amended tlamdules and regulations
promulgated thereunder.

“Stockholders’ has the meaning specified in the Recitals.

“Subsidiary” means any Person (a) in which the Company ownscttjror indirectly, 50%
or more of the securities or other ownership irgeyef such other Person, (b) in which the
Company owns, directly or indirectly, securitiesather ownership interests having ordinary
voting power to elect a majority of the board of magers/directors, or other persons
performing similar functions, of such Person or {t@ management of which is otherwise
controlled, directly or indirectly, by the Company.

“Warrants” has the meaning specified in the Recitals.

Section 1.2 Headings; Table of Contents

Headings and table of contents should be ignorembivstructing this Agreement.
Section 1.3  Singular, Plural, Gender

References to one gender include all genders datenees to the singular include the plural
and vice versa.

Section 1.4 Exhibits and Recitals

References to this Agreement shall include any l&td)iAnnexes and Recitals and references
to Sections, Annexes and Exhibits are to Sectiohsm Exhibits and Annexes to this
Agreement.

Section 1.5 Information

References to books, records or other informati@anmbooks, records or other information in
any form including paper, electronically storedajahagnetic media, film and microfilm.

Section 1.6 Interpretation

Whenever the wordsirfclude,” “includes’ or “including” are used in this Agreement, they
shall be deemed to be followed by the wordstout limitation .” This Agreement shall be
construed as if it is drafted by all the partieseb® and no presumption or burden of proof
will arise favoring or disfavoring any party by tie of authorship of any of the provisions of
this Agreement if an ambiguity or question of intten interpretation arises. If the last day of
performance of any obligation hereunder is not aifss Day, then the deadline for such
performance or the expiration of the applicablequepr date shall be extended to the next
Business Day.
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Section 1.7 Calculation of Ownership Percentages

All Stockholder ownership percentages of the amiding Class A Common Stock shall be
calculated for purposes of this Agreement on ayHbiluted basis.

ARTICLE I

REPRESENTATIONS AND WARRANTIES

Each of the parties hereby severally (and not liinmepresents and warrants to each of the
other parties as follows:

Section 2.1  Authority; Enforceability

Such party has the legal capacity or full power aanthority (corporate or otherwise) to
execute and deliver this Agreement and to perfdasnobligations hereunder. Such party (in
the case of parties that are not natural persendily organized, validly existing and in good
standing under the laws of the jurisdiction ofiitsorporation, formation or organization, and
the execution of this Agreement and the consummaifahe transactions contemplated
herein have been duly and validly authorized bynaltessary action. No other act or
proceeding, corporate or otherwise, on its parteisessary to authorize the execution and
delivery of this Agreement or the consummation iy af the transactions contemplated
hereby. This Agreement has been duly executedubly party and constitutes its legal, valid
and binding obligation, enforceable against it @adance with the terms of this Agreement,
subject to applicable bankruptcy, insolvency, raargation, moratorium, fraudulent
conveyance and other laws relating to or affectirggrights of creditors generally and to the
exercise of judicial discretion in accordance wgdneral principles of equity (whether applied
by a court of law or of equity).

Section 2.2 No Breach

Neither the execution of this Agreement nor thefgrarance by such party of its obligations
hereunder nor the consummation of the transacttonsemplated hereby does or will:

(@) in the case of parties that are not natural gmess violate or
conflict with its certificate of incorporation, taivs or other organizational documents;

(b) violate, conflict with or result in the breach ®rmination of, or
otherwise give any other person the right to acatde renegotiate or terminate or receive any
payment or constitute a default or an event of Wefar an event which with notice, lapse of
time, or both, would constitute a default or evehdefault) under the terms of any material
contract or agreement to which it is a party orvdyich it or any of its assets or operations
are bound or affected; or

(c) constitute a violation by such party of any lawsles or
regulations of any governmental, administrative regulatory authority or any judgments,
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orders, rulings or awards of any court, arbitratmr other judicial authority or any
Governmental Authority.

Section 2.3 Consents

No Consent is required to be made or obtained big party, other than those which have
been made or obtained, in connection with (a) ttexation or enforceability of this
Agreement or (b) the consummation of any of thadaations contemplated by this
Agreement and any respective ancillary agreeméet®to.

ARTICLE 1l

RIGHTS OF CERTAIN STOCKHOLDERS
Section 3.1 Consent Rights

(@ In addition to any other consent required by law this
Agreement, the Company shall not issue or enter amt agreement to issue Equity Securities
or Equity Security Equivalents or any option, watraright, call or similar security or right
exercisable into, exchangeable for, or convertinle Equity Securities or Equity Security
Equivalents (Consent Securitie¥), at less than Fair Market Value at the time oicls
issuance or agreement to issue, except pursuaahyoEligible Offering, without the prior
written consent (theConsent Right) of Consent Right Holders holding Class A Common
Stock representing at lea®$-2/55% of the Class A Common Stock then held by all @ahs
Right Holders, calculated on a Fully-Diluted basis.

(b) For purposes of this Agreement, the followingrteshall have the
meaning set forth below:

“Eligible Offering” means an offer by the Company to issue any Cdnsen
Security:

(i) of Equity Securities or options or warrants to
purchase Equity Securities, in each case issugganted in accordance with
the terms of any equity option or equity purchaksa @r agreement or other
benefit or management incentive plans approvecheyBboard;

(ii) of Equity Securities issued, or issuable upon
conversion of other securities of the Company idsuérsuant to, in connection
with or as consideration for any acquisition, mergeother similar transaction
by the Company for which stockholder approval woudd be required under
applicable listing rules of the New York Stock Eadge if the Company were
a public company listed on the New York Stock Exaieg or

(i) of Equity Securities issued on@o rata basis
pursuant to any stock split, stock dividend on Bg&ecurities or
recapitalization approved by the Board.
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(c) The Company shall, before any securities areiesor the
Company agrees to issue any securities other thamsugnt to an Eligible Offering, give
written notice (a Consent Noticé) thereof to each Consent Right Holder. Such @ahs
Notice shall specify the amount and type of sem#iproposed to be issued, the proposed date
of issuance, the consideration that the Compamgnds to receive therefore and all other
material terms and conditions of such proposedarssel

(d) Except for equity securities of a Subsidiaryb® owned by the
Company or another Subsidiary, the rights and abbgs of the Company in this Secti8rl
shall apply to each Subsidiary of the Company ® same extent as if such Subsidiary were
the Company for purposes of this Sectit. Except for equity securities of a Subsidiary to
be owned by the Company or another Subsidiary,Steekholders shall have the Consent
Rights with respect to each Subsidiary of the Campas if such Subsidiary were the
Company for purposes of this Section.3.1

Section 3.2 Information

(@) The Company shall make available to each Stddkhothe
following:

(i) within 90 days after the end of each fiscal year
annual financial statements prepared in accordaiiteUnited States generally
accepted accounting principlesSGAAP”) that would be required to be included
in Item 8 of Part Il of Form 10-K if the Company meerequired to file such
form, together with a “Management's Discussion Andlysis of Financial
Condition and Results of Operations” that descriesfinancial condition and
results of operations of the Company and its cotatdd Subsidiaries and a
report on the annual financial statements by then@amy's certified
independent accountants;

(ii) within 45 days after the end of each of thesffir
three fiscal quarters of each fiscal year, all tprir financial statements
prepared in accordance with GAAP that would be ireguto be included in
Item 1 of Part | of Form 10-Q if the Company weeguired to file such form,
together with a “Management's Discussion and Amglygs Financial Condition
and Results of Operations” that describes the @i@rcondition and results of
operations of the Company and its consolidated i8iares; and

(i) within five business days after the occurrerofe
each event that would have been required to betexgpm a Current Report on
Form 8-K if the Company were required to file thism, reports containing
substantially all of the information with respeotthe Company and its
Subsidiaries that would be required to be filedi€urrent Report on Form 8-

K if the Company had been a reporting company utiterExchange Act
[(other than Items 1.01 or 1.02 (in each casehéoextent not relating to a
financing or acquisition), 1.04, 2.02, 2.05, 2.86)2, 5.03, 5.04, 5.05, 5.06 and
5.07] or any of the Iltems under Sections 3, 6, @r 8 of Form 8-K); provided,
however, that no such current report will be reggiito be furnished if the
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Company determines in good faith that such evenbtsmaterial to
Stockholders or to the business, assets, operadiofisancial positions of the
Company and its Subsidiaries, taken as a whole.

(b) Notwithstanding Sectior8.2(a), nothing in this Agreement will
require (a) the Company to comply with Section 302Section 404 or Section 906 of the
Sarbanes-Oxley Act of 2002, related Items 307 &®&I & Regulation S-K promulgated by the
Commission, or Iltems 301 or 302 of Regulation S#Klitem 10(e) of Regulation S-K (with
respect to any non-GAAP financial measures contltherein), in each case, as in effect on
the date of the date of this agreement, (b) anyrtepto contain the separate financial
information for guarantors as contemplated by R8485, Rule 3-09 or Rule 3-10 of
Regulation S-X promulgated by the SEC, (c) any repto contain information required by
Item 601 of Regulation S-K, or (d) any reports nigliide the schedules identified in Section
5-04 of Regulation S-X under the Securities ActfeRences under this Sectidh?2 to the
laws, rules, forms, items, articles and sectionallshe to such laws, rules, forms, items,
articles and sections as they exist on the datéhisf Agreement, without giving effect to
amendments thereto that may take effect after #te of this Agreement.

(c) The Company will (a) post such financial statateeand other
information on its public website (or through a palannouncement or such other medium as
the Company may use at the time) within the timeopes specified above and (b) arrange and
participate in quarterly conference calls to discus results of operations no later than ten
business days following the date on which eachhefduarterly and annual reports are made
available as provided above; provided that the Gorgpmay limit the information made
available during such conference calls to the déxtee Company determines, in its sole
discretion, that such information that (x) wouldt t@ material to the Stockholders or to the
business, assets, operations or financial positadrthe Company and its Subsidiaries, taken
as a whole, or (y) would otherwise cause matemahpetitive harm to the business, assets,
operations, financial position or prospects of ®@mpany and its Subsidiaries, taken as a
whole. The Company will provide on its public wdbsfor through a public announcement or
such other medium as the Company may use at the tinl-in conference call information
substantially concurrently with the posting of sueports as provided for in clause (a) above.

(d) In addition, to the extent not satisfied by tbeegoing, for so long
as any Class A Common Stock or Warrants are outistgrand the Company is not subject to
Section 13 or 15(d) of the Exchange Act, the Comgpaill promptly furnish or cause to be
furnished Rule 144A Information (as defined beldw)such Stockholder or to a prospective
purchaser of any such Class A Common Stock or Whrgesignated by any such
Stockholder, as the case may be, to the extentireequo permit compliance by such
Stockholder with Rule 144A under the Securities Actconnection with the resale of any
such security. “Rule 144A Information” shall be Buaformation as is specified pursuant to
Rule 144A(d)(4) under the Securities Act or anycgssor provisions.
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ARTICLE IV

ADDITIONAL COVENANTS
Section 4.1  Confidentiality

Subject to this Sectiod.1, unless the disinterested members of the Boardrwibe agree,
each Stockholder shall hold in strict confidence &moprietary Information (as hereinafter
defined) it receives regarding the Company (or argdecessor thereto or any Subsidiary
thereof), or any Proprietary Information regarditige business or affairs of any other
Stockholder in respect of the Company, whether simfbrmation is received from the
Company, another Stockholder or Affiliate or partoé a Stockholder or another Person for
the period commencing on the Effective Date andrgndn the first anniversary of the date
such Stockholder shall no longer be a Stockholderth® Company. Proprietary
Information” means any information that derives independergnemic value, actual or
potential, from not being generally known to thebl or to other Persons who can obtain
economic value from its disclosure or use, anduithes information of the Company, its
Subsidiaries, any Stockholder and any Person witbrmvthe Company or any Stockholder
does businesgrovidedthat Proprietary Information shall not include {iafjormation that is or
becomes available to the public generally withoweabh of this Section 4.5and (b)
information that becomes available to the Stockéwoldn a non-confidential basis from a
source other than the Company or its Subsidianeang other Stockholder or its Affiliates;
providedthat such source was not known by the Stockhdldre bound by a confidentiality
obligation to the Company or its Subsidiaries. Phevisions of this Section 4 dhall survive
and remain enforceable against each Stockholdea foeriod of one year following the date
such Stockholder ceases to be a Stockholder oEtmepany, whether through a transfer of all
of such Stockholder's Equity Securities or otheawvidNotwithstanding anything herein to the
contrary, a Stockholder may disclose (a) Propretaformation to a bona fide potential
purchaser of Company securities held by such Stddkh and/or the broker in such
transaction if such bona fide potential purchased/@ broker executes a confidentiality
agreement with such Stockholder in a form reasgnaétisfactory to the Company (which,
among other things, provides for third-party beriafy rights in favor of the Company to
enforce the terms thereof); provided that no Petary Information may be shared with a
Competitor or any Person who is an Affiliate of angpetitor; (b) information required to be
disclosed by applicable laws and regulations ocks&xchange requirements or requirements
of the Financial Industry Regulatory Authority, Ingf applicable, including to regulatory
bodies asserting jurisdiction over a Stockholde); iiformation required to be disclosed
pursuant to an order, subpoena or legal proceysnf@mation disclosed to current, former or
prospective members, owners, partners, officerdicfaries, directors or Affiliates of or
lenders to such Stockholder (and the members, owrmartners, officers, fiduciaries or
directors of such Affiliates), and to auditors, neel, and other professional advisors to such
Persons or the Compangrovidedthat such Persons have been informed of the camtial
nature of the information and directed to keep sidbrmation confidential, and, in any
event, the Stockholder disclosing such informatsrall be liable for any failure by such
Persons to abide by the provisions of this Sectidn provided further, that if any such
Person is a Competitor no such information shall digclosed to such Person by a
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Stockholder without written consent of the Compaangd provided further, that if any such
Person is an Affiliate of a material Competitor,e ttStockholder shall enter into a
confidentiality agreement with such Person withpees to such information to the reasonable
satisfaction of the Company (which, among othangs, provides for third-party beneficiary
rights in favor of the Company to enforce the tetimereof); and (e) information disclosed in
connection with any litigation or dispute among Bi@ckholder and the Company,ovided
that any disclosure pursuant to clause (b), (depmof this sentence shall be made only subject
to such procedures the Stockholder making suchlodise determines in good faith are
reasonable and appropriate in the circumstanckmgtanto account the need to maintain the
confidentiality of such information and the availafp, if any, of procedures under laws,
regulations, subpoenas or other legal procegsesjded furtherthat nothing herein shall be
construed to require any Stockholder to expend angunts with respect to the procedures
under laws, regulations, subpoenas or other legategs referenced in the immediately
preceding proviso.

Section 4.2 Competing Activities

Subject only to the terms of any written agreenternthe contrary, the Stockholders and their
officers, directors, shareholders, partners, membeanagers, agents and employees, who are
not employees of the Company or its Subsidiari®o(-Employee Holder$), and each of
their respective Affiliates, may engage or investindependently or with others, any business
activity of any type or description, including tleothat might be the same as or similar to the
Company’s business and that might be in directndiréct competition with the Company.
Neither the Company, its Subsidiaries nor any Stolder shall have any right in or to such
other ventures or activities or to the income oocpeds derived therefrom. The Non-
Employee Holders shall not be obligated to preserihe Company any matter, transaction or
interest that is presented to, or acquired, createdeveloped by, or which otherwise comes
into the possession of any such Non-Employee Hpldeen if the matter, transaction or
interest is of the character that, if presentetheoCompany, could be taken by the Company,
other than if such matter, transaction or interes$ presented to any Board designee of such
Non-Employee Holder expressly and solely in suchs®€s capacity as a member of the
Board specifically for the benefit of the Companihe Non-Employee Holders shall have the
right to hold any matter, transaction or interest their own account or to recommend such
matter, transaction or interest to Persons othan tthe Company, other than if such
opportunity was presented to any Board designesuc Non-Employee Holder expressly and
solely in such Person’s capacity as a member oBiberd specifically for the benefit of the
Company. Each Non-Employee Holder acknowledges ttiea other Non-Employee Holders
and their officers, directors, shareholders, pastnenembers, managers, agents and employees
and each of their respective Affiliates either nowin the future may directly or indirectly
hold interest in and/or manage other businessekjdimg businesses that may compete with
the Company and for the Non-Employee Holders’ tinigach Stockholder hereby waives any
and all rights and claims that they may otherwiaeehagainst the Non-Employee Holders and
their officers, directors, shareholders, partnerembers, managers, agents and employees, and
each of their respective Affiliates, as a resulany of such activities.

12
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Section 4.3 No Effect Upon Lending Relationship

Notwithstanding anything herein to the contrarythimeg contained in this Agreement shall
affect, limit or impair the rights and remediesanly Stockholder in its capacity as a lender to
the Company or any of its subsidiaries pursuarany agreement under which the Company
or any of its Subsidiaries has borrowed money. hdlit limiting the generality of the
foregoing, any such Person, in exercising its sgig a lender, including making its decision
on whether to foreclose on any collateral secuntyl, have no duty to consider (i) its status
or the status of any of its Affiliates as a directindirect Stockholder of the Company, (ii) the
interests of the Company or (iii) any duty it magvh to any other direct or indirect
Stockholder of the Company, except as may be requinder the applicable loan documents
or by commercial law applicable to creditors gelgra

Section 4.4 Passive Investment

The parties hereto acknowledge and agree that HeksBop Parties are making a passive
investment in the Company and shall not be anchateentitled to be actively involved in the
management or operation of the Company.

ARTICLE V

MISCELLANEOUS
Section 5.1  Entire Agreement; No Other Representatits

This Agreement (including the Exhibits and Annekeseto) constitutes the entire agreement,
and supersedes all other prior agreements, unddmstgs, representations and warranties both
written and oral, among the parties hereto, wigpeet to the subject matter hereof.

Section 5.2 Modification or Amendment of Stockholdes Agreement

(@) Other than as a result of execution and delivarya Joinder
Agreement, this Agreement may not be modified ratteamended or supplemented except by
an agreement in writing signed by the Company aads€nt Right Holders holding Class A
Common Stock representing at le@st2/5H5% of the Class A Common Stock then held by
all Consent Right Holders, calculated on a Fulljui2id basis.

(b) The Fundamental Documents and the other orgaonmzd
documents of the Company and its Subsidiaries stwdlladversely affect in any respect the
rights granted to the Stockholders pursuant to Ageeement. In the event of any conflict or
inconsistency between the Fundamental Documentstaadt organizational documents of the
Company and its Subsidiaries and this Agreementh €atockholder agrees to take all
necessary action in order to cause the Fundamé&ualments and other organizational
documents of the Company and its Subsidiaries tarbended in order to give full effect to
the provisions of this Agreement.
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Section 5.3 Waiver

No action taken pursuant to this Agreement, inclgdany investigation by or on behalf of any
party, shall be deemed to constitute a waiver ley ghrty taking such action of compliance

with any representations, warranties, covenantagpeements contained herein. The waiver
by any party hereto of a breach of any provisiontha$ Agreement shall not operate or be

construed as a waiver of any preceding or succgedlieach and no failure by any party to

exercise any right or privilege hereunder shalldeemed a waiver of such party’'s rights or

privileges hereunder or shall be deemed a waivauoh party’s rights to exercise the same at
any subsequent time or times hereunder.

Section 5.4 Counterparts

This Agreement may be executed in several countsracluding by facsimile, .pdf or other
electronic transmission), each of which shall bended an original and all of which shall
together constitute one and the same instrument.

Section 5.5 Governing Law and Venue; Waiver of JuryTrial.

(8 THIS AGREEMENT AND ALL DISPUTES BETWEEN THE
PARTIES UNDER OR RELATING TO THIS AGREEMENT OR THEACTS AND
CIRCUMSTANCES LEADING TO ITS EXECUTION AND DELIVERY WHETHER IN
CONTRACT, TORT OR OTHERWISE, WILL BE GOVERNED BY AN INTERPRETED
AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE ANTE OF
DELAWARE WITHOUT GIVING EFFECT TO CONFLICTS OF LAWSPRINCIPLES
THAT WOULD RESULT IN THE APPLICATION OF THE LAW OFANY OTHER
STATE.

(b)  Any action, suit or proceeding seeking to erdoany provision of,
or based on any matter arising out of or in conanawith, this Agreement or the transactions
contemplated hereby shall only be brought in angerfal court located in the State of
Delaware or any Delaware state court, and eacly garisents to the exclusive jurisdiction
and venue of such courts (and of the appropriagelite courts therefrom) in any such
action, suit or proceeding and irrevocably waivesthe fullest extent permitted by law, any
objection that it may now or hereafter have toltheng of the venue of any such, action, suit
or proceeding in any such court or that any sudiomcsuit or proceeding brought in any
such court has been brought in an inconvenientripirovided, however, that any action, suit
or proceeding, seeking to enforce a final judgnrendered in such court may be brought in
any court of competent jurisdiction. Process in anogh action, suit or proceeding may be
served on any party anywhere in the world, whethignin or without the jurisdiction of any
such court. Without limiting the foregoing, servioé process on such party as provided in
Section 5.6shall be deemed effective service of process ch party.

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY
CONTROVERSY THAT MAY ARISE OUT OF OR RELATING TO TI$ AGREEMENT
IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSWES, AND THEREFORE
EACH SUCH PARTY HEREBY EXPRESSLY, IRREVOCABLY AND
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UNCONDITIONALLY WAIVES ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL

BY JURY IN RESPECT OF ANY LITIGATION OR DISPUTE DIRCTLY OR
INDIRECTLY BASED UPON OR ARISING OUT OF OR RELATINGTO THIS
AGREEMENT OR ANY OTHER AGREEMENTS RELATING HERETO RO ANY

DEALINGS AMONG THEM RELATING TO THE TRANSACTIONS CATEMPLATED

HEREBY. THE SCOPE OF THIS WAIVER IS INTENDED TO ENDMPASS ANY AND
ALL ACTIONS, SUITS AND PROCEEDINGS THAT RELATE TO HE SUBJECT
MATTER OF THE TRANSACTIONS CONTEMPLATED HEREBY, INAQJDING

CONTRACT CLAIMS, TORT CLAIMS, BREACH OF DUTY CLAIMSAND ALL OTHER
COMMON LAW AND STATUTORY CLAIMS. EACH PARTY REPREBNTS AND
ACKNOWLEDGES THAT (i) NO REPRESENTATIVE, AGENT ORWORNEY OF ANY
OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISEHAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF ACTION, SUIODR PROCEEDING,
SEEK TO ENFORCE THE FOREGOING WAIVER, (i) SUCH PAR UNDERSTANDS
AND WITH THE ADVICE OF COUNSEL HAS CONSIDERED THEBEMPLICATIONS OF
THIS WAIVER, (iii) SUCH PARTY MAKES THIS WAIVER VOIUNTARILY AND (iv)

SUCH PARTY HAS BEEN INDUCED TO ENTER INTO THIS AGRIMENT BY,

AMONG OTHER THINGS, THE MUTUAL WAIVERS AND REPRESEMTIONS IN

THIS SECTION 5.5(C). IN THE EVENT OF LITIGATION T AGREEMENT MAY BE
FILED AS A WRITTEN CONSENT TO A TRIAL BY THE COURT.

Section 5.6 Notices and Waivers

(& Any notice or other communication in connectianth this
Agreement (each, a\iotice”) shall be:

(i) in writing in English; and

(i1) delivered by hand, fax, registered post or byrer
using an internationally recognized courier company

(b) Notices to the Company shall be sent to theofalhg address, or
such other person or address as the Company mé#y twtthe Stockholders from time to
time:

Patriot Coal Corporation

12312 Olive Boulevard, Suite 400
St. Louis, Missouri 63141
Attention: General Counsel
Facsimile No.: (314) 275-3656

with a copy to:
Davis Polk & Wardwell LLP

450 Lexington Avenue
New York, NY 10017
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Attention: Brian Resnick
Facsimile No.: (212) 701-5213

and with a copy to:

Kirkland & Ellis LLP

601 Lexington Avenue

New York, NY 10022

Attention: Stephen E. Hessler
Facsimile No.: (212) 446-4900

(c) Notices to the Stockholders shall be sent tdsttockholders at
the addresses set forth in the register of Stoddmslmaintained by the Company, or on any
Joinder Agreement or such other address or fassimimber as such party may hereafter
specify in accordance with this Section By notice to the party sending the communication.
The Company will provide a Stockholder with the @ddes for the other Stockholders upon a
written request for such information for the pumpas sending out a Notice in accordance
with this Agreement.

(d) A Notice shall be effective upon receipt andlisba deemed to
have been received:

(i) at the time of delivery, if delivered by hand,
registered post or courier; and

(ii) at the expiration of two hours after completioh
the transmission, if sent by facsimile,

providedthat if a Notice would become effective under dt®ve
provisions after 5:30 p.m. on any Business Dayn thehall be deemed
instead to become effective at 9:30 a.m. on the Besiness Day.
References in this Agreement to time are to locaé tat the location of
the addressee as set out in the Notice.

(e) Subject to the foregoing provisions of this 88tb6.6, in proving
service of a Notice, it shall be sufficient to peothat the envelope containing such Notice
was properly addressed and delivered by hand, teegs post or courier to the relevant
address pursuant to the above provisions or tleaffabsimile transmission report (call back
verification) states that the communication waspprty sent.

Section 5.7 Certain Adjustments

Subject to_Sectio®.11 hereof, the provisions of this Agreement shalllgpp the full extent

set forth herein with respect to any and all shafe€lass A Common Stock of the Company

or any successor or assign of the Company (whé&henerger, consolidation, sale of assets or
otherwise) which may be issued in respect of, ichexge for, or in substitution for the shares
of Class A Common Stock or other preemptive seestitby combination, recapitalization,
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reclassification, merger, consolidation or otheewvand the termsClass ACommon StocK
and ‘Equity Securities’ shall include all such other securities. In #hent of any change in
the capitalization of the Company, as a result oy aplit, dividend or combination or
otherwise, in each case subject to the terms andittens of this Agreement, the provisions
of this Agreement shall be appropriately adjusted.

Section 5.8 Specific Performance

The parties hereto agree that irreparable damagéddwaccur in the event that any of the
provisions of this Agreement were not performedaatordance with their specific terms or
were otherwise breached. It is accordingly agtbet the parties hereto shall be entitled to an
injunction or injunctions to prevent breaches oé tbrovisions of this Agreement and to
enforce specifically the terms and provisions hiereany state or federal court of Delaware
(this being in addition to any other remedy to whibey are entitled at law or in equity), and
each party hereto agrees to waive in any actionstah enforcement the defense that a
remedy at law would be adequate.

Section 5.9 Severability

The provisions of this Agreement shall be deemedersble and the invalidity or
unenforceability of any provision shall not affebie validity or enforceability or the other
provisions hereof. If any provision of this Agreemh, or the application thereof to any Person
or any circumstance, is invalid or unenforcealdg,a suitable and equitable provision shall be
substituted therefor in order to carry out, sodarmay be valid and enforceable, the intent
and purpose of such invalid or unenforceable pronisand (b) the remainder of this
Agreement and the application of such provisiorotteer Persons or circumstances shall not
be affected by such invalidity or unenforceabilitgr shall such invalidity or unenforceability
affect the validity or enforceability of such prein, or the application thereof, in any other
jurisdiction.

Section 5.10 Assignment

This Agreement shall be binding upon and inurehe benefit of the parties hereto, their
respective heirs, successors and permitted assigweither this Agreement nor any right,
remedy, obligation or liability arising hereunder lny reason hereof shall be assignable by
either the Company or any Stockholder except asroike expressly stated hereunder or with
the prior written consent of each other party leeretovided, however, that any Stockholder
may assign its rights and obligations under thise&gent to an Affiliate of such Stockholder
who executes a Joinder Agreement without the cdrafeany other party to this Agreement.
A Person who executes a Joinder Agreement as akiftider in accordance with the
provisions hereof shall have all of the rights atdigations of a Stockholder hereunder.

Section 5.11 Termination

The provisions of this Agreement, other than Sectidl and Article V, shall terminate upon a
writing executed by Consent Right Holders holdingss A Common Stock representing at
least 66-2/H5% of the Class A Common Stock then held by all @ahsRight Holders,

calculated on a Fully-Diluted basis. An individugtockholder’s rights under this Agreement
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will terminate upon the Stockholder holding lesarthl1% of the Fully-Diluted Class A
Common Stock then outstanding. This Agreement wdliminate automatically upon
consummation of the IPO or a Sale of the Company.

Section 5.12 Further Assurances

Each of the parties hereto covenants and agreeas thorequest of any other to do, execute,
acknowledge and deliver or cause to be done, ex@cacknowledged and delivered all such
further acts, deeds, documents, assignments, @ransfonveyances, powers of attorney and
assurances as may be reasonably necessary otbtiesiragive full effect to the provisions of
this Agreement and the transactions contemplateebiie

Section 5.13 Fees and Expenses

The Company will pay its internal expenses (inahgdall salaries and expenses of its officers
and employees performing legal or accounting dytitee expenses of any annual audit or
quarterly review, all tax preparation fees and esps, and the expenses of any liability
insurance, including directors’ and officers’ liyi insurance. None of the Stockholders or
their respective Affiliates shall be entitled to paid management, transaction or monitoring
fees by the Company or its Subsidiaries.

Section 5.14 No Third-Party Beneficiaries

Nothing in this Agreement, express or implied,ngended or shall be construed to give any
person other than the parties to this Agreemerth@r respective successors and assigns any
legal or equitable right, remedy or claim underirorespect of any agreement or provision
contained herein.

[Signature pages follow.]
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IN WITNESS WHEREOF, the parties hereto have caubesdStockholders Agreement to be
executed as of the Effective Date.

PATRIOT COAL CORPORATION

By:
Name:
Title:

[Signature page to Stockholders Agreement]
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STOCKHOLDERS:

By:
Name:
Title:

[Signature page to Stockholders Agreement]
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EXHIBIT A
JOINDER AGREEMENT

Whereas the undersigned, together with its Affiliates|dwat least 5% of the total number
of outstanding shares of Class A Common Stock (ak serm is defined in the Stockholders
Agreement) of Patriot Coal Corporation (th@dmpany”’), calculated on a Fully-Diluted basis;
and

Whereas the undersigned has agreed to join in a certdotkBolders Agreement (the
“Stockholders Agreemernit) dated as of December 18, 2013, among the Comjpaulythe
Stockholders (as such term is defined in the Stolddrs Agreement).

Now, Therefore, the undersigned agrees as follows:

1. The undersigned hereby joins in the Stockholdemeement as a “Stockholder” and
agrees to be bound by the terms and provisionaraf,shall be entitled to the benefits under,
the Stockholders Agreement as provided by the $tders Agreement.

2. The undersigned hereby authorizes this signgiage to be attached to a counterpart
of such Stockholders Agreement.

[Signature page follows.]
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IN WITNESS WHEREOF, the undersigned has executed Agreement thisq] day of [e],
20[e].

Name:
Title:



