
UNITED STATES BANKRUPTCY COURT 

FOR THE EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

 

In re:       ) Chapter 11 

       ) Case No. 12-51502-659 

PATRIOT COAL CORPORATION, et al., ) (Jointly Administered) 

       ) 

Debtors.      ) Hearing Date: May 20, 2014 

       ) Hearing Time: 10:00 a.m. Central 

       ) Location: Courtroom 7-N 

 

 

RUDD EQUIPMENT COMPANY, INC.’S RESPONSE TO REORGANIZED 

DEBTORS’ THIRTY-THIRD OMNIBUS OBJECTION TO CLAIMS 

 

 COMES NOW Rudd Equipment Company, Inc. (“Rudd”), by and through its 

undersigned counsel, and hereby files its Response to Reorganized Debtors’ Thirty-Third 

Omnibus Objection to Claims (Doc. 5465).   

I. INTRODUCTION  

1. Rudd filed two proof of claims against Patriot Coal Corporation (“Patriot 

Coal”) for charges arising out of two Patriot Coal contracts for equipment rented from 

Rudd (hereafter, collectively the “Equipment Rental Agreements”).  E.D. Mo. Claim 

Nos. 4152 and 4154 (GCG Claim Nos. 4229 and 4231). 

2. Rudd also filed two proof of claims against Grand Eagle Mining, LLC 

(“Grand Eagle”) for the same charges arising out of the Equipment Rental Agreements.  

E.D. Mo. Claim Nos. 4151 and 4153 (GCG Claim Nos. 4228 and 4230).  
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3. On April 21, 2014, the Debtors filed their Thirty-Third Omnibus Objection 

to Claims (Doc. No. 5465) (the “33rd Omnibus Objection”).  The Thirty-Third Omnibus 

Objection sought to disallow and modify Rudd’s claims, as well as claims asserted by 

Kevin Lee and Eva Miller.1  

4. By a courteous agreement from the Reorganized Debtors’ counsel, Rudd 

was allowed an extension to May 15, 2014, to file this Response.  

II. RESPONSE TO OBJECTIONS 

5. In response to Paragraphs 3 – 4 of the 33rd Omnibus Objection , Rudd 

admits this Court has jurisdiction over the 33rd Omnibus Objection, venue for this 

matter is proper, and this is a core proceeding.   

A.  FACTUAL BACKGROUND 

The ‘1011 Hauler:   

6. On or about August 22, 2011, Patriot Coal and Grand Eagle executed a 

rental agreement with Rudd for the rental of the Euclid-Hitachi EH1700-3 Rigid Hauler, 

Serial No. 8R6BAN001011 (the “1011 Hauler”).  See Exhibit AA (White Declaration), at 2 

(¶¶ 5-7); & Exhibit AA-1 (Rental Agreement for Hauler 1011), at 1.  The 1011 Hauler’s 

rental agreement will hereafter be called the “1011 Hauler Rental Agreement.”   

                                                 
1  This Response does not address Reorganized Debtors’ objections to claims filed by 

Kevin Lee and Eva Miller. 
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7. The 1011 Hauler Rental Agreement was signed by Ms. Marilyn Perry, who 

is the Purchasing Director of Patriot Coal.  See Exhibit AA (White Declaration), at 2 (¶¶ 

7-11); & Exhibit AA-1 (Rental Agreement for Hauler 1011), at 2.   

8. The 1011 Hauler Rental Agreement required Patriot Coal and Grand Eagle 

to pay Rudd $39,000 per month in exchange for use of the 1011 Hauler - up to 400 hours 

per month.  Exhibit AA-1 (Rental Agreement for Hauler 1011), at 1.  Under the terms of 

the 1011 Hauler Rental Agreement, Patriot Coal and Grand Eagle were to pay Rudd an 

additional $97.50 per hour for each hour the 1011 Hauler was used over 400 hours per 

month (overtime hours).  Id.   

9. Rudd’s business records indicate the 1011 Hauler was used a total of 493 

hours for the period of August 2012 – September 2012.  See Exhibit AA (White 

Declaration), at 2-3 (¶¶ 12-19); & Exhibit AA-2 (Invoice 103910000020), at 1.   

10. Rudd’s business records indicate the 1011 Hauler was used a total of 674 

hours for the period of September 2012 – October 2012.  See Exhibit AA (White 

Declaration), at 2-3 (¶¶ 12-19); & Exhibit AA-3 (Invoice 103910000026), at 1. 

11. Patriot Coal or Grand Eagle, or both, used the 1011 Hauler a total of 367 

overtime hours during the period of August 2012 - October 2012, as reflected in Rudd’s 

invoices filed with E.D. Mo. Claim Nos. 4153 and 4154 (GCG Claim Nos. 4230 and 

4231).  See Exhibit AA (White Declaration), 2-3 (¶¶ 12-19); Exhibit AA-2 (Invoice 

103910000020), at 1; & Exhibit AA-3 (Invoice 103910000026), at 1. 
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12. The charges for the overtime hours, plus interest per the 1011 Hauler 

Rental Agreement, total $36,363.97.  E.D. Mo. Claim Nos. 4153 and 4154 (GCG Claim 

Nos. 4230 and 4231). 

The ‘1013 Hauler: 

13. On or about August 22, 2011, Patriot Coal and Grand Eagle executed 

another rental agreement with Rudd for the rental of the Euclid-Hitachi EH1700-3 Rigid 

Hauler, Serial No. 8R6BAN001013 (the “1013 Hauler”).  See Exhibit AA (White 

Declaration), at 4 (¶¶ 20-22); & Exhibit AA-4 (Rental Agreement for Hauler 1013), at 1.  

The 1013 Hauler’s rental agreement will hereafter be called the “1013 Hauler Rental 

Agreement.” 

14. The 1011 Hauler Rental Agreement was signed by Ms. Marilyn Perry, who 

is the Purchasing Director of Patriot Coal.  See Exhibit AA (White Declaration), at 4-5 

(¶¶ 22-26). 

15. The terms of the 1013 Hauler Rental Agreement required Patriot Coal and 

Grand Eagle to pay Rudd $39,000 per month in exchange for use of the 1013 Hauler - up 

to 400 hours per month.  Exhibit AA-4 (Rental Agreement for Hauler 1013), 1.  Under the 

terms of the 1013 Hauler Rental Agreement, Patriot Coal and Grand Eagle were to pay 

Rudd an additional $97.50 per hour for each hour the 1013 Hauler was used over 400 

hours per month (overtime hours).  Id.  
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16. Rudd’s business records indicate the 1013 Hauler was used a total of 547 

hours for the period of August 2012 – September 2012.  See Exhibit AA (White 

Declaration), at 5 (¶¶ 27-33); & Exhibit AA-5 (Invoice 103910000019), at 1. 

17. Rudd’s business records indicate the 1013 Hauler was used a total of 601 

hours for the period of September 2012 – October 2012.  Exhibit AA (White Declaration), 

at 5 (¶¶ 27-33); & Exhibit AA-5 (Invoice 103910000025), at 1. 

18. Rudd’s business records indicate the 1013 Hauler was used a total of 488 

hours for the period of October 2012 – November 2012.  Exhibit AA (White Declaration), 

at 5 (¶¶ 27-33); & Exhibit AA-5 (Invoice 103910000049), at 1.   

19. Patriot Coal or Grand Eagle, or both, used the 1013 Hauler a total of 436 

overtime hours during the period of August 2012 - November 2012, as reflected in 

Rudd’s invoices filed with E.D. Mo. Claim Nos. 4151 and 4152 (GCG Claim Nos. 4228 

and 4229).  See Exhibit D Invoices for the 1013 Hauler. 

20. The charges for these overtime hours, with interest per the 1013 Hauler 

Rental Agreement, total $43,190.06.  E.D. Mo. Claim Nos. 4151 and 4152 (GCG Claim 

Nos. 4228 and 4229). 

B.  ARGUMENT 

Patriot Coal was a party to the Equipment Rental Agreements.  

21. The 33rd Omnibus Objection requested Rudd’s claims against Patriot Coal 

(E.D. Mo. Claim Nos. 4152 and 4154 (GCG Claim Nos. 4229 and 4231)) be disallowed 
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because the invoices for these charges referred to Grand Eagle and not Patriot Coal.  

Doc. 5465 at 3 – 4 (¶ 12).   

22. Patriot Coal, however, was identified as one of the parties on the first page 

of each contract – the 1011 Hauler Rental Agreement and 1013 Hauler Rental 

Agreement (the Equipment Rental Agreements).  See Exhibit AA-1 (Rental Agreement for 

Hauler 1011), at 1 (“THIS RENTAL AGREEMENT is made by and between RUDD 

EQUIPMENT COMPANY (hereafter ‘RUDD’) and Patriot Coal Corporation, . . . .”); & 

Exhibit AA-4 (Rental Agreement for Hauler 1013), at 1 (“THIS RENTAL AGREEMENT is 

made by and between RUDD EQUIPMENT COMPANY (hereafter ‘RUDD’) and Patriot 

Coal Corporation, . . . .”).   

23. Ms. Marilyn Perry, who is the Purchasing Director of Patriot Coal, signed 

the Equipment Rental Agreements.  See Exhibits AA (White Declaration), at 2 (¶¶ 7-11) 

& 4-5 (¶¶ 22-26); Exhibit AA-1 (Rental Agreement for Hauler 1011), at 2; Exhibit AA-4 

(Rental Agreement for Hauler 1013), at 2.   

24. Under Indiana law2, the law of contracts applies to leases.  See Murat 

Temple Assoc. v. Live Nation Worldwide, Inc., 953 N.E.2d 1125, 1130 (Ind. App. 2011).  A 

                                                 
2   The terms of the Equipment Rental Agreements indicate the parties agreed Indiana 

law would govern the agreements.  See Exhibit AA-1 (Rental Agreement for Hauler 1011),  

at 2 (§ 16); & Exhibit AA-4 (Rental Agreement for Hauler 1013), at 2 (§ 16).   
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court is instructed to “read the contract as a whole and construe the language so as not 

to render any words, phrases, or terms ineffective or meaningless.”  Id.   

25. “Clear, plain, and unambiguous contract terms are conclusive of the 

parties’ intent, and a court will not construe the contract or consider extrinsic evidence, 

but will merely apply the contractual provisions as they are written.”  Roche Diagnostics 

Operations, Inc. v. Marsh Supermarkets, LLC, 987 N.E.2d 72, 79 (Ind. App. 2013).  Under 

Indiana law, a contract will not be considered ambiguous simply because the parties 

disagree about the meaning of a term.  Instead, “[a] contract is ambiguous only if a 

reasonable person could find its terms susceptible to more than one interpretation.”  Id.   

26. In this matter, the clear and unambiguous terms of the Equipment Rental 

Agreements indicate Patriot Coal was a party to the agreement.  First, Patriot Coal was 

identified as a party on the first page of each Agreement.  Second, Patriot Coal’s 

Purchasing Director, Ms. Perry, signed both Agreements on behalf of “Patriot Coal 

Corporation.”  See Exhibit AA-1 (Rental Agreement for Hauler 1011),  at 2; & Exhibit AA-4 

(Rental Agreement for Hauler 1013), at 2. 

27. In order to construe the Equipment Rental Agreements to only concern 

Grand Eagle, a reasonable person must ignore the terms of the Agreements as written.  

Such a construction is against Indiana law and, for this reason, cannot be followed.   

28. Therefore, because “Patriot Coal Corporation” was identified as a party to 

the Equipment Rental Agreements and its Purchasing Director signed the Agreements, 
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the objection to Rudd’s claims (E.D. Mo. Claim Nos. 4152 and 4154 (GCG Claim Nos. 

4229 and 4231)) should be overruled.   

The Debtors’ objection to Claim Nos. 4151 & 4153  

relied upon inadmissible statements.   

29. The 33rd Omnibus Objection requested Rudd’s claims (E.D. Mo. Claim 

Nos. 4152 and 4154 (GCG Claim Nos. 4229 and 4231)) against Grand Eagle be modified 

because the Reorganized Debtors’ records indicated different usage for the leased 

equipment.  Doc. 5465 at 4 (¶ 13). 

30. In support this Objection, the Reorganized Debtors relied only on the 

Declaration of Eddie Snell, Grand Eagle’s Operations Manager (the “Snell 

Declaration”).3   

31. According to the Snell Declaration, Grand Eagle’s business records 

indicated Grand Eagle’s overtime use of the 1011 Hauler totaled only 80 hours for the 

                                                 
3   The 33rd Omnibus Objection actually referred to the Declaration of Jennifer Tally to 

support its objections to Rudd’s claims.  However, the Snell Declaration appears to have 

taken the place of the Declaration of Jennifer Tally.  In any event, the Declaration of 

Jennifer Tally was not attached to the 33rd Omnibus Objection. 
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period of August 2012 – October 2012.4  Grand Eagle’s business records that 

purportedly showed this usage were not attached to the Snell Declaration. 

32. Similarly, the Snell Declaration claimed Grand Eagle’s business records 

showed overtime use of the 1013 Hauler totaled only 26 hours for the period of August 

2012 - November 2012.5  Again, however, the business records referenced in the Snell 

Declaration were not attached to the Declaration.   

33. Federal Rule of Evidence 1002, which applies “in cases under the Code,”6 

provides “[a]n original writing, recording, or photograph is required in order to prove 

its content unless these rules or a federal statute provides otherwise.”  Fed. R. Evid. 

1002 (2012).  

34. It is well-settled that affidavits are not admissible to prove the contents of 

business records.  See, e.g., Whiting-Turner/A.L. Johnson v. P.D.H. Development, Inc., 184 F. 

Supp. 2d 1368, 1372 (M.D. Ga., 2000) (refusing to consider certain statements in an 

                                                 
4   The Snell Declaration provided a serial number of 8R6BAN0012011, which does not 

match the serial number for the 1011 Hauler (there is no “2” in the serial number).  

Rudd presumes this is merely a typographical error. 

5  The Snell Declaration provided a serial number of 8R6BAN0012013, which does not 

match the serial number for the 1013 Hauler (there is no “2” in the serial number).  

Rudd presumes this is merely another typographical error. 

6   Bankruptcy Rule 9017. 
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affidavit on a motion for summary judgment, where the affidavit referenced 

information from an IRS application for employer identification number, in lieu of 

producing the document itself); & O’Bannon v. Union Pac. RR Co., 960 F. Supp. 1411, 

1418 (W.D. Mo., 1997) (noting Fed. R. Civ. P. 56 requires documentary evidence be 

authenticated by, and attached to, an evidentiary affidavit).  Instead, the business 

records must be attached to the affidavit.  O’Bannon, 960 F. Supp. at 1418.    

35. In this case, the Debtors attempted to rely upon purported business 

records maintained by the Reorganized Debtors.  Those records, though, were not 

attached to the Snell Declaration and have, otherwise, not been provided to the Court or 

Rudd.  Therefore, Rudd objects – on hearsay grounds - to the Reorganized Debtors’ 

attempt to have the Court rely on the Snell Declaration to prove the contents of Grand 

Eagle’s business records. 

36. The Debtors might argue they do not need to attach the Reorganized 

Debtors’ business records to the Snell Declaration because the Declaration indicated the 

statements therein were based upon Mr. Snell’s “personal knowledge.”   

37. Such a “personal knowledge” argument, if made, will be misplaced.  An 

affidavit asserting that it is made upon personal knowledge “must include enough 

factual support to show that the affiant possesses that knowledge.”  O’Bannon, 960 F. 

Supp. at 1418.  Mr. Snell’s Declaration indicated he is “Operations Manager” of Grand 

Eagle, but there were no statements with facts to show what that means.  See Henggeler 
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v. Brumbaugh &Quandahl, P.C., 894 F. Supp.2d 1180, 1188 (D. Neb., 2012).  It is improper 

to consider Mr. Snell’s statements without detailed facts to support that such were 

made upon his personal knowledge.  O’Bannon, 960 F. Supp. at 1418.  

38.  Mr. Snell’s statement that he has personal knowledge about the usage of 

the equipment is not accompanied by any facts to show he possessed such knowledge.  

Therefore, Rudd objects – on foundation grounds - to the Reorganized Debtors’ attempt 

to have the Court rely on Mr. Snell’s unsupported statements within his Declaration.   

39. At this time, other than a conclusory statement based upon missing 

records, it is not clear from the 33rd Omnibus Objection what evidence supports the 

Debtors’ objection to Rudd’s claims.   

40. In contrast, Rudd’s business records indicate the overtime hours used for 

each month.  Those records, as reflected in Exhibits AA-2, AA-3, AA-5, AA-6, and AA-7, 

prove the following:  

a. The 1011 Hauler was used during the period of August 2012 – 

September 2012, for 493 hours;  

b. The 1011 Hauler was used during the period of September 2012 – 

October 2012, for 674 hours;  

c. The 1013 Hauler was used during the period of August 2012 – 

September 2012, for 547 hours;  
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d. The 1013 Hauler was used during the period of September 2012 – 

October 2012, for 601 hours; and  

e. The 1013 Hauler was used during the period of October 2012 – 

November 2012, for 488 hours. 

41. Hence, the Reorganized Debtors have not produced evidence of a 

probative force equal to that of Rudd’s supporting evidence.  See Robinson v. Hinkley (In 

re: Hinkley), 58 B.R. 339, 348 (Bankr. S.D. Tex. 1986), aff’d 875 F.2d 859 (5th Cir. 1989) (“A 

party objecting to a claim has the initial burden of presenting a substantial factual basis 

to overcome the prima facie validity of a proof of claim.  This evidence must be of a 

probative force equal to that of the creditor’s proof of claim.”) (internal citations 

omitted).   

42. Therefore, the Reorganized Debtors’ request to modify Claim Nos. 4151 

and 4153 (GCG Claim Nos. 4228 and 4230) should be denied.   

 WHEREFORE, Rudd Equipment Company, Inc., prays the Court: 

(a) Overrule the Reorganized Debtors’ request to disallow and modify Rudd 

Equipment Company, Inc.’s Claim Nos. 4152 – 4154 (GCG Claim Nos. 

4228 – 4231); and 
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(b) Grant such other and further relief the Court deems just and proper. 

Respectfully submitted, 

 

BROWN & JAMES, P.C. 

 

   /s/ Matt G. Koehler  

_____________     

Matthew G. Koehler  #48760Mo 

      800 Market Street, Suite 1100 

      Saint Louis, Missouri 63101 

      (314) 242-5267 (Telephone) 

      (314) 242-5467 (Facsimile) 

      mkoehler@bjpc.com  

Attorneys for Creditor Rudd Equipment  

Company, Inc. 
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CERTIFICATE OF SERVICE 

 

 This is to certify that on May 12, 2014, the attached document was filed with the 

Clerk of Court using the CM/ECF System, which will send notification to all counsel of 

record, and also delivered via email, facsimile, and U.S. Mail to the following: 

 

Brian M. Resnick 

Davis Polk & Wardwell LLP 

450 Lexington Avenue 

New York, New York 10017 

Facsimile: (212) 701-5213  

brian.resnick@davispolk.com 

Attorneys for Reorganized Debtors 

 Lloyd A. Palans 

Brian C. Walsh 

Laura Uberti Hughes 

Bryan Cave LLP 

One Metropolitan Square  

211 N. Broadway, Suite 3600 

St. Louis, Missouri 63102 

Facsimile: (314) 259-2020 

lapalans@bryancave.com 

brian.walsh@bryancave.com 

Laura.hughes@bryancave.com 

Attorneys for Reorganized Debtors 

 

Thomas Moers Mayer 

Adam C. Rogoff 

Gregory G. Plotko 

Kramer, Levin, Naftalis & Frankel LLP 

1177 Avenue of the Americas 

New York, New York 10036 

Facsimile: (212) 715-8000 

tmayer@kramerlevin.com 

arogoff@kramerlevin.com 

gplotko@kramerlevin.com 

Attorneys for the Official Committee of 

Unsecured Creditors 

 

  

 

 

       /s/ Matt Koehler  

_____________    __ 
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