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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 
In re: 
 
 
PATRIOT COAL CORPORATION, et al.,  
 
 
Debtors. 
 

 
 
Chapter 11 
 
Case No. 12-12900 (SCC) 
 
(Jointly Administered) 

 
 

DEBTORS’ MOTION FOR AN ORDER (i) CONFIRMING  
THE MASSEY PAYMENT AGREEMENT IS NOT AN 

EXECUTORY CONTRACT OR, ALTERNATIVELY, (ii) APPROVING  
REJECTION OF THE MASSEY PAYMENT AGREEMENT 

 
 Patriot Coal Corporation and its subsidiaries that are debtors and debtors 

in possession in these proceedings (collectively, the “Debtors”) respectfully represent: 

Relief Requested 

1. By this motion (the “Motion”), the Debtors seek an order in the 

form attached hereto as Exhibit A (i) confirming that the Massey Payment Agreement (as 

defined below) is not an executory contract for purposes of section 365 of title 11 of the 
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United States Code (the “Bankruptcy Code”) and (ii) approving the Debtors’ rejection 

of the Massey Payment Agreement, effective as of the date of this Motion, to the extent 

the Massey Payment Agreement is deemed an executory contract. 

Background and Jurisdiction 

2. On July 9, 2012 (the “Petition Date”), each Debtor commenced 

with this Court a voluntary case under chapter 11 of title 11 of the Bankruptcy Code (the 

“Petition”).  The Debtors are authorized to operate their businesses and manage their 

properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  

3. Contemporaneously with the Petition, the Debtors have filed a 

motion requesting joint administration of their chapter 11 cases pursuant to Rule 1015(b) 

of the Federal Rules of Bankruptcy Procedure. 

4. Additional information about the Debtors’ businesses and the 

events leading up to the Petition Date can be found in the Declaration of Mark N. 

Schroeder, Patriot Coal Corporation’s Senior Vice President and Chief Financial Officer, 

which is incorporated herein by reference. 

5. The Court has subject matter jurisdiction to consider this matter 

pursuant to 28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b) 

and may be determined by the Bankruptcy Court.  Venue is proper before this Court 

pursuant to 28 U.S.C. §§ 1408 and 1409. 
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Basis for Relief 

(A) The Massey Payment Agreement Is Not An Executory Contract 
Because Massey Has No Further Duty To Perform 

 
6. The Payment Agreement dated August 31, 2005 (the “Massey 

Payment Agreement” or “Agreement”) was executed by and between Boone East 

Development Co., Performance Coal Company, and New River Energy Corporation, 

each a subsidiary of Alpha Natural Resources, Inc. (collectively, “Massey”), and Eastern 

Royalty LLC f/k/a Eastern Royalty Corp. (“ERC”), a Debtor entity.  Attached hereto as 

Exhibit B is a redacted, true and correct copy of the Massey Payment Agreement and the 

exhibits attached thereto.    

7. The Massey Payment Agreement provided that, upon execution of 

the Agreement, the Massey entities and ERC would separately execute five independent 

agreements pursuant to which the Massey entities would transfer their interests in certain 

West Virginia coal reserves to ERC.  Specifically, the Massey entities and ERC entered 

into four separate Assignment and Assumption Agreements (the “Assignment 

Agreements”) by which Massey irrevocably assigned to ERC its entire interest, right and 

title to leasehold estates on four separate coal reserves.  In the Assignment Agreements, 

ERC agreed, among other things, to assume Massey’s obligations under the assigned 

leases.  Copies of the Assignment Agreements are attached as Exhibits A through D to 

the Massey Payment Agreement.  One of the Massey entities (Boone East Development 

Co.) also entered into a lease agreement that provided ERC with coal and mining rights 
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on a fifth coal reserve in West Virginia (the “Boone East Lease”).  A copy of the Boone 

East Lease is attached as Exhibit E to the Massey Payment Agreement.1 

8. Massey completed its performance under the Agreement once the 

Assignment Agreements and the Boone East Lease were executed. 

9. The Massey Payment Agreement further provides that ERC will 

make ongoing “tonnage payments” to Massey for each ton of coal that ERC mines and 

sells from the five coal reserves that are the subject of the separate Assignment 

Agreements and Boone East Lease.  The tonnage payments are commonly referred to as 

“override” payments in the coal mining industry.  The tonnage payments are in addition 

to the rental payments that ERC makes directly to landowners pursuant to the underlying 

leases, including the rental payments that ERC pays to Massey under the Boone East 

Lease.2  

10. Because the Massey Payment Agreement requires performance 

only by ERC – i.e., making the override payments to Massey – and requires no ongoing 

performance by Massey, the Massey Payment Agreement is not an executory contract.  

See In re Worldcom, Inc., No. 02-13533, 2010 Bankr. LEXIS 1917 (Bankr. S.D.N.Y., 

June 11, 2010) (“Under the Countryman test, [a] contract is executory if performance is 

still required by both parties such that failure of either party to perform would excuse the 

other party’s performance.”).  Massey’s performance under the Agreement was complete 

                                                        
1 The Debtors reserve the right to assume or reject, as necessary and appropriate, the Assignment 

Agreements and the Boone East Lease, all of which are distinct agreements that are separate from each 
other and the Massey Payment Agreement.    

2 In separate agreements entered into contemporaneously with the Massey Payment Agreement, 
ERC transferred certain coal reserves to Massey, with Massey agreeing to make override payments to ERC 
based on coal mined and sold from those reserves.  Those agreements are wholly separate from the Massey 
Payment Agreement and do no reference the Massey Payment Agreement in any way.  The Debtors reserve 
the right to assume or reject, as necessary and appropriate, the separate payment agreements entered into 
with Massey. 
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when it executed the independent and enforceable Assignment Agreements and Boone 

East Lease.  Thereafter, Massey owed no further duty to perform under the Agreement, 

whereas ERC remains obligated to make override payments on an ongoing basis, without 

a termination date.3    

11. Courts routinely conclude that agreements that provide solely for 

unilateral payment obligations, like the Massey Payment Agreement, are not executory 

contracts.  See In re Calpine Corp., 2008 Bankr. LEXIS 2152 (Bankr. S.D.N.Y. Aug. 4, 

2008) (holding that a loan agreement is not executory where one party has already lent 

another party all of the funds called for under the agreement and, therefore, has no 

remaining performance obligations); In re Chateaugay Corp., 102 B.R. 335, 347 (Bankr. 

S.D.N.Y. 1989) (holding that obligations for the payment of money only are insufficient 

to make an agreement executory); see also In re Exide Technologies, No. 02-11125 

(KJC), 2007 Bankr. LEXIS 4014 (Bankr. D. Del. Dec. 5, 2007) (holding that a retirement 

agreement plan was not an executory contract where a debtor company was required to 

make annual payments to a retired employee, but the retired employee had already 

discharged all his duties thereunder); In re Indian River Homes, Inc., No. 89-254-CMW, 

1989 U.S. Dist. LEXIS 14964 (D. Del. Dec. 1, 1989) (holding that a brokerage agreement 

is not an executory contract where the sole remaining obligation of a debtor was to pay a 

broker’s commissions and the agreement called for no further performance on the part of 

the broker). 

                                                        
3 Assumption of the Massey Payment Agreement would bring no benefit to the Debtors’ estates, 

further evidence that this Agreement is not an executory contract.  See In re Worldcom, 2010 Bankr. 
LEXIS 1917 at *14 (applying an alternative “functional” test which “finds an executory contract where 
assumption of a contract would benefit a debtor’s estate”). 

Case 12-51502    Doc 5573    Filed 09/24/14    Entered 09/24/14 14:39:38    Main Document
      Pg 5 of 40



6 

(B)  The Separate Boone East Lease And Assignment Agreements Do Not 
Make The Massey Payment Agreement An Executory Contract 

 
12. Nothing in the separate Assignment Agreements or Boone East 

Lease makes the Massey Payment Agreement executory.  Under each of those 

agreements, Massey’s transfer of its leasehold interests in the coal reserves is not 

contingent on, and does not require, the payments by ERC pursuant to the Massey 

Payment Agreement.  

13. Under the Assignment Agreements, Massey transferred to ERC 

“all of [Massey’s] right, title and interest” in the assigned coal reserves, without a right of 

reversion, in exchange for ERC’s assumption of the underlying leasehold interests and 

certain covenants.  The Assignment Agreements do not reference the Massey Payment 

Agreement or ERC’s obligation to make override payments thereunder.  The Assignment 

Agreements transferred, for specified consideration that did not include the override 

payments, all of Massey’s interests in the subject coal reserves to ERC, and the 

assignments cannot be revoked.  See  6 AM. JUR. 2D ASSIGNMENTS § 122 (“[O]nce a valid 

and unqualified assignment is made, all interests and rights of the assignor are transferred 

to the assignee; the assignor losses all control over the thing assigned, and cannot do 

anything to defeat the assignee’s rights.”); see also Easley Coal Co. v. Brush Creek Coal 

Co., 112 S.E. 512, 514 (W. Va. 1922) (holding that lessor and former assignee may not 

oust mining corporation’s assignee because “[f]orfeitures of estates are not favored in 

law,” and “[t]he right to forfeit must be clearly stipulated for in terms, else it does not 

exist”). 

14. Likewise, the Boone East Lease is a standalone agreement that 

fully sets forth the lease terms and consideration for ERC’s leasehold interest in that coal 

Case 12-51502    Doc 5573    Filed 09/24/14    Entered 09/24/14 14:39:38    Main Document
      Pg 6 of 40



7 

reserve.  The Boone East Lease specifies rental rates for ERC’s leasehold interest, and its 

termination provision provides for termination only if ERC defaults on amounts 

“required to be paid under the terms of this Lease . . . .”  Boone East Lease, Sec. 19.1(a) 

(emphasis added).  Massey cannot terminate the Boone East Lease if ERC fails to make 

the separate override payments; indeed, the Boone East Lease never references the 

Massey Payment Agreement at all.  To the contrary, the Boone East Lease has an 

integration clause that provides that the lease “constitutes the sole and entire existing 

agreement between the parties and expresses all the obligations of and restrictions 

imposed upon the parties”—clear evidence that the parties did not intend ERC’s rights 

under the Boone East Lease to be contingent on the override payments required by 

Massey Payment Agreement.  Boone East Lease, Sec. 23.7; see also Peirce v. New York 

Dock Co., 265 F. 148, 152 (2d Cir. N.Y. 1920) (citing Henderson v. Carbondale Coal & 

Coke Co., 140 U.S. 25, 33 (1891) (“Equity always leans against [forfeitures], and only 

decrees in their favor when there is full, clear, and strict proof of a legal right thereto.”); 

5-44 THOMPSON ON REAL PROPERTY, Thomas Editions § 40.08(b)(3)(i) (“Forfeiture of a 

coal lease will not be decreed absent a forfeiture clause in the lease that possesses the 

requisite degree of specificity for enforcement by a court of equity.”). 

15. For all of these reasons, the Court should confirm the Debtors’ 

view that the Massey Payment Agreement is not an executory contract. 

(C) The Debtors Seek To Reject The Massey Payment Agreement Should 
It Be Deemed An Executory Contract  
 
16. In the alternative, if the Court concludes that the Massey Payment 

Agreement is an executory contract, the Debtors seek to reject the Agreement pursuant to 

section 365 of the Bankruptcy Code.   
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17. The Debtors have determined that the Massey Payment Agreement 

provides no ongoing benefit to the Debtors’ estates.  Rejection of the Massey Payment 

Agreement would allow the Debtors to avoid the ongoing payment obligations required 

under the Massey Payment Agreement.  While the actual savings to the Debtors’ estates 

from terminating the Massey Payment Agreement will ultimately depend on, among 

other things, the amount of coal mined and changes in price over time, the savings could 

be as much as $80 million or more over the next five years with additional savings 

thereafter.   

Notice 

18. No trustee, examiner or creditors’ committee has been appointed in 

these chapter 11 cases.  The Debtors have served notice of this Motion on (a) the Office 

of the United States Trustee for the Southern District of New York, (b) those creditors 

holding the five largest secured claims against the Debtors’ estates on a consolidated 

basis, (c) those creditors holding the 50 largest unsecured claims against the Debtors’ 

estates on a consolidated basis, (d) attorneys for the administrative agents for Debtors’ 

proposed postpetition lenders, (e) the Internal Revenue Service, (f) the Securities and 

Exchange Commission, (g) the United States Environmental Protection Agency, (h) the 

United States Attorney’s Office for the Southern District of New York, and (i) Massey. 

No Previous Request 

19. No previous request for the relief sought herein has been made by 

the Debtors to this or any other court. 
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WHEREFORE, the Debtors respectfully request that the Court grant the 

relief requested herein and such other and further relief as is just and proper. 

Dated: New York, New York  
 July 9, 2012  
   

  By: /s/ Jonathan D. Martin 
   Marshall S. Huebner  

Damian S. Schaible 
Brian M. Resnick 
Jonathan D. Martin 

  DAVIS POLK & WARDWELL LLP 
450 Lexington Avenue 
New York, New York 10017 
Telephone: (212) 450-4000 
Facsimile: (212) 607-7983 

Proposed Counsel to the Debtors 
and Debtors in Possession 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
 
 
In re: 
 
 
PATRIOT COAL CORPORATION, et al.,  
 
 
Debtors. 
 

 
 
Chapter 11 
 
Case No. 12-12900 (SCC) 
 
(Jointly Administered) 

 

ORDER REGARDING THE MASSEY PAYMENT AGREEMENT 
 
 

Upon the motion (the “Motion”)1 of Patriot Coal Corporation and its 

subsidiaries that are debtors and debtors in possession in these proceedings (collectively, 

the “Debtors”) for confirmation that the Massey Payment Agreement is not an executory 

contract or, alternatively, approval of the rejection of the Massey Payment Agreement; 

and the Court having jurisdiction to consider the Motion and the relief requested therein 

pursuant to 28 U.S.C. § 1334; and consideration of the Motion and the requested relief 

being a core proceeding the Bankruptcy Court can determine pursuant to 28 U.S.C. 

§ 157(b); and due and proper notice of the Motion having been provided to (a) the Office 

of the United States Trustee for the Southern District of New York, (b) those creditors 

holding the five largest secured claims against the Debtors’ estates on a consolidated 

basis, (c) those creditors holding the 50 largest unsecured claims against the Debtors’ 

estates on a consolidated basis, (d) attorneys for the administrative agents for Debtors’ 

proposed postpetition lenders, (e) the Internal Revenue Service, (f) the Securities and                                                         
1 Unless otherwise defined herein, each capitalized term shall have the meaning ascribed to such 

term in the Motion. 
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Exchange Commission, (g) the United States Environmental Protection Agency, (h) the 

United States Attorney’s Office for the Southern District of New York, and (i) Massey, 

and it appearing that no other or further notice need be provided; and the relief requested 

in the Motion being in the best interests of the Debtors and their estates and creditors; and 

the Court having reviewed the Motion; and the Court having determined that the legal 

and factual bases set forth in the Motion establish just cause for the relief granted herein; 

and upon all of the proceedings had before the Court and after due deliberation and 

sufficient cause appearing therefor, it is 

  ORDERED that the Massey Payment Agreement is deemed a separate and 

independent non-executory contract for the purpose of section 365 of title 11 of the 

United States Code; and it is further 

ORDERED that, to the extent the Massey Payment Agreement is an 

executory contract, the Debtors’ rejection of the Massey Payment Agreement pursuant to 

section 365 of title 11 of the United States Code is approved2, effective nunc pro tunc to 

the Petition Date; and it is further 

  ORDERED that claims arising out of the treatment or rejection of the 

Massey Payment Agreement must timely be filed in accordance with any order pursuant 

to Bankruptcy Rule 3003(c) establishing a deadline by which prepetition general 

unsecured claims must be filed.  Any claim not timely filed shall be irrevocably barred; 

and it is further 

   

                                                        
2 This Order shall not alter or affect the rights of the parties to the Assignment Agreements and the 

Boone East Lease, which are attached as exhibits to the Massey Payment Agreement and which the Debtors 
have expressly reserved the right to seek to assume or reject. 
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 ORDERED that the notice of the Motion is good and sufficient notice and 

satisfies Bankruptcy Rule 9014 by providing the counterparties with a notice and an 

opportunity to object and be heard at a hearing. 

 

Dated: New York, New York 
 
            ______________, 2012 

 

 
THE HONORABLE SHELLEY C. CHAPMAN 
UNITED STATES BANKRUPTCY JUDGE 
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