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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
(Poughkeepsie Division) 
------------------------------------------------------x 

 
 

Hearing Date: September 24, 2012 
Hearing Time: 12:00 noon 
 

In re: 
 
 
PATRIOT COAL CORPORATION,  
 
 

Debtor. 
------------------------------------------------------x 

 
 
 
 
 
 
 
 

Chapter 11 
 
Case No. 12-12900(SCC) 
 
 

   
OBJECTION OF THE UNITED STATES TRUSTEE TO MOTION OF CERTAIN 

INTERESTED SHAREHOLDERS FOR ENTRY OF AN ORDER DIRECTING THE 
APPOINTMENT OF AN OFFICIAL COMMITTEE OF EQUITY SECURITY 

HOLDERS PURSUANT TO 11 U.S.C. § 1102(A)(2) 
 
TO THE HONORABLE SHELLEY C. CHAPMAN, 
UNITED STATES BANKRUPTCY JUDGE: 
 
 Tracy Hope Davis, the United States Trustee for Region 2 (the “United States Trustee”), 

in furtherance of the duties and responsibilities set forth in 28 U.S.C. §§ 586(a)(3) and (5), 

hereby files her Objection (the “Objection”) to the Motion (the “Motion”) of CompassPoint 

Partners, L.P, Frank Williams, and Eric Wagoner (the “Interested Shareholders”) seeking an 

order directing the United States Trustee to appoint an official committee of equity security 

holders pursuant to 11 U.S.C. §1102(a)(2).  (ECF Doc. No. 417).  For the reasons discussed 

below, the Motion should be denied. 

I. INTRODUCTION  

 The Motion should be denied because the Interested Shareholders have failed to meet 

their burden to establish that equity security holders’ interests are not adequately represented or 

that there is a substantial likelihood of a meaningful recovery to them.  For these reasons, the 
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United States Trustee, in the exercise of her discretion under Bankruptcy Code Section 

1102(a)(1), declined to appoint an equity committee shortly before the filing of the Motion and 

nothing in the Motion suggests that the United States Trustee’s declination should be disturbed.  

II. FACTS 

 A. General Background  

1. On July 9, 2012 (the “Petition Date”), the Debtors, consisting of Patriot Coal 

Corporation (“Patriot”) and 98 of its affiliates, filed voluntary petitions for relief in this district 

under Chapter 11 of title 11, United States Code (the “Bankruptcy Code”).  (ECF No. 1).  

Pursuant to an order dated July 10, 2012, the cases are being administered jointly.  (ECF No. 30). 

2. According to the Declaration of Mark N. Schroeder, Senior Vice President and 

Chief Financial Officer of Patriot Coal, the Debtors, together with their non-debtor subsidiaries 

(collectively, “Patriot”), are leading producers and marketers of coal in the United States, with 

operations and coal reserves in the Appalachia (Norther and Central) and Illinois Basin coal 

regions.  Declaration of Mark N. Schroeder Pursuant to Local Bankruptcy Rule 1007 dated July 

9, 2012 (the “Schroeder Declaration”) at ¶ 6.  (ECF No. 4).  

3. Since the Petition Date, the Debtors have operated their businesses and managed 

their properties as debtors in possession pursuant to Bankruptcy Code Sections 1107 and 1108. 

4. On July 18, 2012, the United States Trustee, pursuant to Section 1102(a)(1) of the 

Bankruptcy Code, appointed the official committee of unsecured creditors (the “Creditors’ 

Committee”).  (ECF No. 118). 
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B. The Debtors’ Capital Structure 

5. Prior to the Petition Date, Patriot Coal’s common stock was publicly traded on the 

New York Stock Exchange under the ticker “PCX.”  Schroeder Declaration at ¶ 16.  As of the 

Petition Date, there were approximately 838 holders of record of Patriot Coal’s common stock.  

Id. 

6. As of the Petition Date, Patriot Coal, as borrower, and substantially all the other 

Debtors, as guarantors, were parties to a certain $427.5 million Amended and Restated Credit 

Agreement, dated as of May 5, 2012 (the “Credit Facility”) by and among the Debtors, Bank of 

America, N.A., as administrative agent, and the lenders party thereto.  Id. at ¶ 17.  The Credit 

Facility provided for the issuance of letters of credit and direct borrowing.  Id.  As of the Petition 

Date, $300.7 million in letters of credit were issued and outstanding and $25 million in direct 

borrowing were outstanding under the Credit Facility.  Id. 

7. In addition, Patriot Coal was also party to a $125 million accounts receivable 

securitization program, which provides for the issuance of letters of credit and direct borrowing.  

Id. at ¶ 18.  As of the Petition Date, $51.8 million in letters of credit were issued and outstanding 

under the securitization facility.  Id. 

8. Patriot Coal also issued two series of unsecured notes: (a) $250 million in 8.25% 

senior unsecured notes due 2018, which are guaranteed by substantially all of the Debtor 

subsidiaries of Patriot Coal (the “8.25% Notes”) and (b) $200 million in 3.25% unsecured 

convertible notes due 2013 (the “3.25% Notes”).  Id. at ¶ 19. 

9. In 2005, a subsidiary of Patriot Coal also issued unsecured promissory notes in 

conjunction with an exchange transaction involving the acquisition of Illinois Basin coal 
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reserves.  The promissory notes and related interest are payable in annual installments of $1.7 

million and mature in January 2017.  Id. at ¶ 20.  As of the Petition Date, approximately $7 

million was outstanding under the promissory notes.  Id. 

10. In connection with the filing of the Chapter 11 cases, the Debtors filed a motion 

seeking, among other things, Court authorization for the Company to obtain post-petition 

financing up to an aggregate principal amount of $802 million, consisting of (a) revolving credit 

loans in an amount not to exceed $125 million, (b) a term loan in the amount of $375 million, 

and (c) a roll-up of obligations under the pre-petition credit agreement in respect of outstanding 

letters of credit issued in the aggregate amount of approximately $302 million.  (ECF No. 25).  

On August 3, 2012, the Court entered a final order approving the post-petition financing.  (ECF 

No. 275). 

11. According to the consolidated balance sheet attached to the Schroeder 

Declaration, as of May 31, 2012, the Debtors’ had total assets amounting to $3,568,840,000, and 

liabilities of $3,072,248,000.  See Schroeder Declaration, Schedule 3.  Of the assets listed, 

$3,171,692,000 consisted of “Property, Plant, Equipment and mine development, net.”  Id.  The 

total stockholder’s equity was listed at $496,592,000.  Id. 

12. As reflected in the 10-Q for the quarter ended June 30, 2012 a copy of which is 

attached to the Motion and the recent monthly operating report, the following constituted the 

amount of assets, liabilities and stockholders’ equity as of December 31, 2011, June 30, 2012 

and July 31, 2012, respectively: 
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Assets and Liabilities As of December 31, 2011 As of June 30, 2012 As of July 31, 2012 

Property, plant, equipment and mine 
development, net 
 

$3,202,121,000 $3,174,821,000 $3,171,765,000 

Total Assets $3,763,738,000 $3,579,553,000 $3,775,751,000 

Total Liabilities $3,170,896,000 $3,391,168,000 $3,715,906,000 

Total Stockholders’ equity $592,842,000 $188,385,000 $59,845,000 

 

13. Patriot Coal’s 10-Q filed for the period ending June 30, 2012 reflects that the 

company sustained losses for the six months ended June 30, 2012 of $429,617,000, compared to 

losses for the same time the prior year of $65,505,000.   

14. On August 30, 2012, the Debtors filed a Monthly Operating Report for the period 

ended July 31, 2012 showing a net loss of $135,615,000.  (ECF No. 474). 

C. The Request for an Equity Committee 

15. On July 18, 2012, Hugh Ray, Esq. of McKool Smith, on behalf of CompassPoint 

Partners, L.P., Frank Williams, and Eric Wagoner, sent a letter (the “Interested Shareholders’ 

Request”) to the United States Trustee requesting the formation of an Official Committee of 

Equity Security Holders (an “Equity Committee”).  A copy of the Interested Shareholders’ 

Request is attached hereto as Exhibit A.1   

16. By letter dated July 19, 2012, counsel to the United States Trustee sent a copy of 

the Interested Shareholders’ Request to counsel to the Debtors and the Creditors’ Committee and 

asked the respective parties for comments by no later than August 2, 2012.   

                                                           
1 Given the size of the exhibits attached to the Interested Shareholders’ Request and the 
responses of counsel to the Debtors and the Creditors’ Committee, such exhibits are not filed 
with the Objection, but a copy of those exhibits will be provided to the Court. 

12-12900-scc    Doc 565    Filed 09/14/12    Entered 09/14/12 10:56:19    Main Document  
    Pg 5 of 18



 

 - 6 -

17. On July 20, 2012, counsel to the Creditors’ Committee requested that the response 

date of August 2, 2012 be extended to August 15, 2012 in order to respond to the Interested 

Shareholder’s Request.  Upon the consent of Mr. Ray on behalf of the Interested Shareholders, 

the United States Trustee granted the request.  A copy of the correspondence evidencing the 

request and grant for the extension of the time to respond to the Interested Shareholders’ Request 

is attached hereto as Exhibit B.   

18. On August 15, 2012, the United States Trustee received responses from counsel to 

the Debtors and the Creditors’ Committee with respect to the Interested Shareholders’ Request 

(the “Responses”).  A copy of the Responses is attached hereto as Exhibit C.  Both the Debtors 

and the Creditors’ Committee indicated in their Responses that the Interested Shareholders’ 

Request should be denied. 

19. By letter dated August 24, 2012, the United States Trustee declined to appoint an 

Equity Committee (the “Letter Denying Equity Committee”).  A copy of the Letter Denying 

Equity Committee is attached hereto as Exhibit D. 

III. ARGUMENT 

A. The United States Trustee Properly Exercised Her Discretion in Declining                                 
The Interested Shareholders Request 
 

20. Section 1102(a)(1) of the Bankruptcy Code provides that: 

Except as provided in paragraph (3), as soon as practicable after 
the order for relief under chapter 11 of this title, the United States 
trustee shall appoint a committee of creditors holding unsecured 
claims and may appoint additional committees of creditors or of 
equity security holders as the United States Trustee deems 
appropriate. 
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11 U.S.C. §1102(a)(1) (emphasis added). The plain language of the statute indicates that the 

appointment of an equity committee is a discretionary act of the United States Trustee. See In re 

Park West Circle Realty, LLC, 2010 WL 3219531 (Bankr. S.D.N.Y. 2010) at *1 (“The UST is 

vested with the power and discretion to appoint creditors' and equity holders' committees, 

pursuant to § 1102(a).”).   

21. The United States Trustee performed a full and fair analysis of the request to 

appoint an equity committee and decided, in light of all the facts and circumstances then within 

her knowledge, that a committee should not be appointed at this juncture. 

22. The United States Trustee took the following actions to evaluate the request: 
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a.         Examined the capital structure, organizational structure and financial 
posture of the Debtors as reported by them in their verified bankruptcy petitions, 
affidavits and exhibits, as well as their filings with the Securities Exchange 
Commission; 

 
b.         Solicited and received input from the Debtors and the 
Creditors’ Committee with regard to the desirability of appointing 
an equity committee; and  

 
  c.    Reviewed correspondence from counsel to the Interested 

Shareholders. 
 
23. The Bankruptcy Code is silent as to the nature and degree of the level of inquiry 

required of a United States Trustee in the analysis of a request to appoint an equity committee. 

See generally, 11 U.S.C. § 1102(a)(1).  However, Section 1102 vests broad discretion in the 

United States Trustee with regard to the appointment of committees other than an unsecured 

creditors' committee.  In re Williams Communications Group, Inc., 281 B.R. 216, 219 (Bankr. 

S.D.N.Y. 2002).  

24. As discussed herein, the actions taken by the United States Trustee were a 

reasonable, balanced method of determining the wisdom of appointing an equity committee.  In 

doing so, the United States Trustee took into consideration financial data reported and verified 

by the Debtors.  It is appropriate and reasonable to rely upon financial data filed in a bankruptcy 

case and its wholly owned affiliate in assessing whether to appoint an equity committee.  See 

e.g., In re Eastman Kodak Co., 2012 WL 2501071 at *4 (Bankr. S.D.N.Y. 2012); Williams, 281 

B.R. at 220-221. 

25. In conducting her review, the United States Trustee also solicited the comments 

and opinions of the Debtors and the Creditors Committee regarding this issue.  Because each 

party in interest can be expected to have its own bias, no one entity's opinion is overwhelmingly 

persuasive, yet when considered together, may provide a balanced view of the cases.   See 
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generally, Eastman Kodak, 2012 WL 2501071 at *3-4 (examining the differing constituencies 

and assessing where their interests are aligned).  In this case, the Debtors and the Creditors’ 

Committee opposed the appointment of an Equity Committee.   

26. Finally, before reaching her determination regarding the request to form an equity 

committee, the United States Trustee also considered the request by the Interested Shareholders.  

In reaching her determination, the United States Trustee not only requested information from the 

main constituencies in the cases, but carefully considered all information received and all 

interested parties positions with respect to the request. Therefore, this was a proper exercise of 

the United States Trustee’s discretion in declining the Interested Shareholders’ Request. 

B. The Motion Should Be Denied 
 
27. Section 1102(a)(2) of the Bankruptcy Code provides that: 

On request of a party in interest, the court may order the 
appointment of additional committees of ... equity security holders 
if necessary to assure adequate representation of ... equity security 
holders. The United States trustee shall appoint any such 
committee. 

 
11 U.S.C. §1102(a)(2).  See generally Fed. R. Bankr. P. 2020. 

28. The statute gives the Court discretion to order the appointment of an equity 

committee if necessary to assure adequate representation of equity security holders.  Albero V. 

Johns-Manville Corp. (In re Johns-Manville Corp.), 68 B.R. 155, 159 (S.D.N.Y. 1986).  

Bankruptcy Code Section 1102(a)(2) does not set forth a test of adequate representation, 

however, so the Court must examine the facts of each case.  Id., see also In re Beker Indus. 

Corp., 55 B.R. 945, 948 (Bankr. S.D.N.Y. 1985) (adequate representation is not defined in the 

statute, but requires interpretation by the Court).  The focus of the statute is “not whether the 
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shareholders are ‘exclusively’ represented, but whether they are ‘adequately’ represented.”  In re 

Leap Wireless Int’l., Inc., 295 B.R. 135, 140 (Bankr. S.D. Cal. 2003)(quoting Williams at 222).    

29. It has been held that the appointment of an official equity committee should be the 

“rare exception.” Williams, at 223.  It has also been determined that “[t]he statute requires the 

Court to find that the appointment of an equity committee is ‘necessary,’ a high standard that is 

far more onerous than if the statute merely provided that a committee be ‘useful and 

appropriate.’”  Eastman Kodak, 2012 WL 2501071 at *2 (citing In re Oneida Ltd, et al., 2006 

WL 1288576, *1 (Bankr.S.D.N.Y. 2006)). 

30. Courts consider a number of non-exclusive factors in determining whether there is 

adequate representation, including the debtor’s insolvency, the number of shareholders, the 

complexity of the case, and whether the cost of the committee would significantly outweigh the 

concern for adequate representation.  In re Johns-Manville Corp., 68 B.R. at 159-60. 

31. More specifically, in recent cases courts have determined that an equity 

committee should not be appointed unless the equity holders carry their burden to establish that: 

(a)  there is a substantial likelihood that they will receive a meaningful 
distribution in the case under a strict application of the absolute 
priority rule, and 

 
(b) they are unable to represent their interests in the bankruptcy case 

without an official committee.  
  

In re Eastman Kodak Co., 2012 WL 2501071 at *4; In re Spansion, Inc., 421 B.R. 151, 164 

(Bankr. D. Del. 2009); Williams, 281 B.R. at 223.  The burden is on the equity holders to make 

of these showings.  In re Eastman Kodak Co., 2012 WL 2501071 at *4.  In cases such as these, 

where (a) the possibility of a recovery for equity is remote, (b) the equity holder’s interests are 

represented by the Debtors and the creditors’ committee, and (c) equity holders can represent 
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their interests without an official committee, an Equity Committee is an unnecessary and 

unwarranted burden on the estate.   

i. There Is No Substantial Likelihood of a Distribution to Equity Holders, 
Therefore, No Equity Interest Exist To Be Protected By An Equity 
Committee               

 
32. Courts will not appoint an official equity committee where they “have no 

economic interest to protect. . . .”  Williams, 281 B.R. at 222.  Where, as here, the Debtors 

“appears to be hopelessly insolvent,” so that equity will receive nothing under a Chapter 11 plan, 

the appointment of an equity committee is inappropriate.  See id. at 221.   

33. In analyzing the solvency of a debtor in the equity committee context, the 

definition of the term “insolvent” in the Bankruptcy Code is set forth in section 101(32) as 

follows:   

with reference to an entity other than a partnership and a 
municipality, financial condition such that the sum of such entity’s 
debts is greater than all of such entity’s property, at a fair 
valuation  . . . . 

 
11 U.S.C. § 101(32)(A) (Emphasis added).  Section 101(32) requires a “balance sheet test” to 

determine insolvency.”  In re Nirvana Restaurant, Inc., 337 B.R 505, 506 (Bankr. S.D.N.Y. 

2006.)  If the debtor is a going concern, fair valuation means “the fair market value of the 

debtor’s assets that could be obtained if sold in a prudent manner within a reasonable period of 

time to pay the debtor's debts.”  Id., quoting Lawson v. Ford Motor Co. (In re Roblin Indus., 

Inc.), 78 F.3d 30, 35 (2d Cir.1996).  Accordingly, the analysis starts with a review of the balance 

sheet, with the recognition that book value does not always provide a fair estimate of market 

value.  See Nirvana Restaurant, 337 B.R. at 506; see also Protective Comm. for Indep. 

Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 443 (1968) (“going-concern 

value, not book or appraisal value, must govern” valuation in bankruptcy); Cellmark Paper, Inc. 
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V. Ames Merch. Corp. (In re Ames Dep’t Stores Inc.), 470 B.R. 280, 283 (S.D.N.Y. 2012) 

(“[B]ook values are not ordinarily an accurate reflection of the market value of an asset”). 

34. Other evidence of insolvency can be found in SEC filings and accompanying 

financial statements, including (1) reports of negative net worth, (2) statements or figures that 

show sustained losses, (3) facts that show that the debtor is operating in a depressed market, and 

(4) reports of failure to pay bank debt.  Roblin Industries, 78 F.3d at 37.  As the Court in 

Williams noted: 

This Court has made a determination that [the debtors] appear to 
be hopelessly insolvent based on many different factors.  The 
Debtors’ balance sheet and market value were two such factors, 
but so are the host of other indicia of Debtors’ financial health set 
forth above.  Regardless of the method used, the result will “rarely, 
if ever, be without doubt or variation.” 
 
. . . In short, this Court has not made a valuation, nor is one 
necessary at this stage.  Instead, it has reached a practical 
conclusion, based on a confluence of factors, that the Debtors 
appear to be hopelessly insolvent. 

 

Williams, 281 B.R. at 221. 

35.   The Interested Shareholders offer no current valuation evidence in support of the 

Motion.  Their primary reliance for the Motion is on the book value and equity value reflected in 

recent SEC and other public filings.  See Motion at ¶¶ 1, 22.  More specifically, they draw 

particular attention on the fact that in the company’s 10-Q for the quarterly period ended June 

30, 2012, the company indicated substantial equity value of nearly $190 million and that in the 

Schroeder Declaration, the financial information reflected equity value of $495 million.  Id.  

Relying solely on speculation, the Interested Shareholders also point out the possibility that there 

may be other sources of value for the Debtors such as, among other things, potential tax refunds, 

claims against officers and directors, and other claims.  See id. at ¶¶ 1(c), (d), 23.  Throughout 
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the Motion, however, the Interested Shareholders acknowledge that the company’s solvency is a 

mere possibility subject to good faith dispute.  See id. at ¶¶ 1(c), (d), 3, 7, 23, 35 (“In any event, 

in the absence of current, audited financial information, the Debtor’s solvency is at best subject 

to good faith dispute.”).   

36. Despite speculating about the solvency of the Debtors, the Interested Shareholders 

have fallen short of meeting their burden of establishing “a substantial likelihood” that there will 

be a “meaningful distribution” to equity.  As set forth above, the total stockholders’ equity value 

from December 31, 2011 to July 31, 2012 decreased by $532,997,000.  See supra at ¶12.  The 

total stockholder’s equity as of July 31, 2012 totaled $59,845,000.  Id.  That figure represents 

approximately 1.6% of the total “book value” of the assets for that period.  Accordingly, if the 

book value of the assets is in any way compromised by a mere 1.6%, the stockholder’s equity 

would be $0.00.  In these cases, based on the arguments advanced by the Debtors and the 

Creditors’ Committee and the points raised in the Schroeder Declaration, it appears unlikely and 

unrealistic to expect that the book value of the Debtors’ assets can yield, at liquidation, more 

than 98% given today’s economic climate. 

37. More specifically, as the Debtors and the Creditors’ Committee point out in their 

Responses, strict book value is not evidence of the financial wherewithal and solvency of the 

Debtors here.  See supra at ¶ 37.  The decreased demand for coal over the past few years and 

increased costs, in fact, according to the Debtors, have eroded the company’s free cash flow and 

widened its net losses.  See Schroeder Declaration at ¶ 21 (“The Debtors’ business has reached 

the point of unsustainability absent utilization of the tools presented by chapter 11.  In recent 

years, the demand for coal has decreased . . . .  At the same time, the Debtor’s liabilities have 

been increasing as the Debtors face sharply rising costs to comply with such regulations and 
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because of unsustainable labor-related legacy liabilities.”).  Unlike the Interested Shareholders’ 

vision of the future for Patriot, the Debtor’s financial burdens and operating challenges are not 

conjectural.  Not only have SEC filings revealed substantial losses over the past years, but the 

losses have continued into the bankruptcy as reflected by the recently filed monthly operating 

reports.  See supra at ¶¶ 13-14. 

38. Moreover, as further evidence of the company’s enterprise value, the Debtors and 

Creditors’ Committee point out that the company’s unsecured notes were trading at depressed 

prices reflecting a substantial deficit of over $300 million.  See Responses.  More specifically, in 

the Responses, the Creditors’ Committee and the Debtors’ point out that the Debtor’s two 

tranches of public bond debt – the 8.25% Notes and the 3.25% Notes – were currently trading, as 

of August 10, 2012, at approximately 45% and 12% of face value, which imply a total deficit of 

approximately $315 million owing under the bonds.  Id.  Notably, as of September 12, 2012, the 

8.25% Notes and the 3.25% Notes were trading at approximately 46.5% and 12.5%.  See Active 

Bankruptcy Bond Price Indications reported in the Daily Bankruptcy Review as of September 

12, 2012 attached hereto as Exhibit E.  While the numbers have slightly fluctuated, they still 

imply a significant deficit of hundreds of millions of dollars.  Accordingly, the trading prices of 

these debt securities, which the Interested Shareholders do not mention in the Motion, are also a 

strong indicator that the investing public may not have confidence that the company’s debt 

holders will ever be fully repaid. 

39. In asserting that there may be equity value for the stockholders, the Interested 

Shareholders also point to possible other sources of value such as other “potential tax refunds, 

claims against officers and directors, and other claims” and net operating losses (the “NOLs”) of 

approximately $867 million.  See Motion at ¶ 1.  First, with respect to the NOLs, as the Debtors 
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indicated in their Response, in order for NOLs to result in any equity value, Patriot would need 

to generate taxable income that the NOLs would offset.  Based on the losses that the Debtors 

have been suffering over the past couple of years, the Debtors submit that it is unlikely that 

Patriot will generate taxable income in the next several years.  The other argument made by the 

Interested Shareholder  as to the additional value that Patriot may have is based on pure 

speculation and, as such, is unfounded.   

40.  Not only is the additional value from potential NOLs, tax refunds and other 

claims speculative, but the Interested Shareholders do not point to a single reported decision in 

this District that uses this new “standard” in the context of appointing an equity committee.  

Rather, such assertion runs counter to the law in this District that, as noted above, holds that an 

equity committee “should not be appointed unless equity holders establish that there is a 

substantial likelihood that they will receive a meaningful distribution in the case under a strict 

application of the absolute priority rule.”  Williams Commn’s, 281 B.R. at 223. 

41.  Based on all the facts analyzed as set forth above, the United States Trustee has 

determined that there is no substantial likelihood that the shareholders will receive a distribution 

in these cases.  Based upon the financial data provided by the Debtors, the public filings, and the 

trading price of the notes, at the present time the value of the equity interest in Patriot appears to 

be zero.   

42. Accordingly, the equity holders at this time have nothing to protect or to be 

adequately represented by an official committee.   

ii.   The Interested Shareholders have Failed to Demonstrate That the 
Appointment of an Equity Committee Is Necessary to Adequately Represent 
Equity Security Holders’ Interests 
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43. As set forth above, Section 1102(a)(2) gives the Court discretion to order the 

appointment of an equity committee if necessary to assure adequate representation of equity 

security holders.  11 U.S.C. § 1102(a)(2).  Thus, even where solvency has been established, 

which is not the case here, an equity committee should not be appointed unless the movant 

proves that shareholders “are unable to represent their interests . . . without an official 

committee.”  Williams, 281 B.R. at 223.   

44. Courts have identified sources of “adequate representation” for shareholders other 

than official equity committees.  In re Hills Stores Co., 137 B.R. 4 (Bankr. S.D.N.Y. 1992).  A 

company’s board of directors acts for the shareholders and the insolvency of a company does not 

absolve the board of its fiduciary duty to the shareholders.  See Commodities Futures Trading 

Comm’n v. Weintraub, 471 U.S. 343, 355 (1985).  “[T]he existence of a functioning board of 

directors supports the inference that equity’s interests will be adequately represented 

notwithstanding the absence of an official equity committee.”  Moreover, generally speaking, an 

unsecured creditors’ committee has a duty to maximize the value of the debtor’s estate which 

would also inure to the benefit of shareholders.  Eastman Kodak, 2012 WL 2501071 at *3.    

45. The Interested Shareholders claim that the Debtors’ management and the 

Creditors’ Committee will not provide Patriot’s shareholders adequate protection because (a) 

many of the Debtors’ current officers and directors were at the Company’s helm as the 

company’s share price declined over the past year and (b) the Creditors’ Committee owes its 

fiduciary duty solely to the unsecured creditors.  See Motion at ¶¶ 27, 29.  However, the fact that 

the stock price plummeted while many of the officers and directors were in control of the 

company does not disavow them of the fiduciary duties they owe the company’s shareholders.  

Similarly, the fact that the Creditors’ Committee owes a fiduciary duty to the unsecured creditors 
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in these cases does not mean that their interest in maximizing the value of the Debtors’ estates is 

not aligned with the interests of the equity holders.   

46. Lastly, the shareholders in these cases are not disenfranchised from the chapter 11 

process.  Equity holders have standing to be heard pursuant to 11 U.S.C. § 1109(b) on the 

adequacy of the disclosure statement and the confirmation of the proposed plan.  It is clear that 

the Interested Shareholders are adequately represented as they have retained the reputable firm of 

McKool Smith.  To the extent the Interested Shareholders continue to play an active role in these 

cases, and depending on the ultimate outcome of these proceedings, the Interested Shareholders, 

if they make a substantial contribution to the cases, may seek an award of their expenses under 

Bankruptcy Code Section 503(b).  See In re Spansion, Inc., 421 B.R. at 164.  Accordingly, the 

Interested Shareholders are free to proceed in these cases with their current representation, but 

the estates will not be obligated to bear the corresponding cost unless the Court so determines at 

a later time. 

47. Thus, the unfounded statements regarding the lack of adequate representation 

made in the Motion do not support their position that the Interested Shareholders cannot be 

adequately represented unless they have “official” status.  

 
iii. The Complexity Of The Cases Does Not Warrant the Appointment Of An 

Equity Committee and The Benefit of an Equity Committee Is Outweighed 
by the Cost 

 
48. The size and complexity of a case is also a factor to be considered in the 

appointment of an equity committee.  However, not every large and complex case with widely 

held shares warrants the appointment of an Equity Committee.  See Williams Commc’n, 381 

B.R. at 223 (“[W]hile there are a large number of shareholders, not every case with such a large 

number will require an official equity committee.”).  Indeed, official equity committees have 
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been denied in cases of far greater size and complexity than the instant bankruptcy cases.  The 

Motion has failed to establish that these cases are so large and complex as to mandate the 

formation of an Equity Committee.  

49. Lastly, the benefit of appointing an Equity Committee in this case is outweighed 

by the cost.  First, as set forth above, the Interested Shareholders’ argument that the Debtors are 

solvent and that there will be an eventual surplus to current equity holders is speculative.  

Moreover, if the actions of committees in other large Chapter 11 cases are an indication, an 

Equity Committee here would likely seek to retain general counsel, a financial advisor, possibly 

an investment banker, and various other professionals.  This cost, when the prospect of a return 

to equity is mere conjecture, outweighs any concern for adequate representation.  Eastman 

Kodak, 2012 WL 2501071 at *4. 

IV. CONCLUSION 

 The size and complexity of this case, the status of the reorganization process, and the lack 

of any potential role of an equity committee at this stage of the reorganization process, lead to 

the conclusion that an official equity committee should not be formed.  For the foregoing 

reasons, the United States Trustee requests that the Court exercise its discretion and deny the 

Motion, sustain the United States Trustee’s objections, and grant other relief as is just.  

Dated: New York, New York 
 September 14, 2012   
       TRACY HOPE DAVIS 

      UNITED STATES TRUSTEE 
 
           
     By: /s/ Elisabetta G. Gasparini              
      Elisabetta G. Gasparini 
      Trial Attorney 
      33 Whitehall Street, 21st Floor 
      New York, New York 10004 

       Tel. (212) 510-0500 
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