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ELLENOFF GROSSMAN & SCHOLE LLP
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MOONEY, GREEN, SAI NDON, MJRPHY & WELCH, P.C.
Attorneys for UMM 1974 Pension Trust, et al.
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BY: PAUL A. CGREEN, ESQ
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PATRIOT COAL CORPORATION, et al. 10
PROCEEDI NGS

THE COURT: Good norning. Please have a seat. Al
right. Good norning, everyone.

MS. SCHWARTZ: (Good norni ng.

THE COURT: Before we get started, | have a couple
exhibits | want to put into the record. Exhibit A diff Bar
Mbj o Di pped Chocol ate Peanut, Benzini Salted Cashews, also
Benzini M1k Chocolate Raisins. There's no food in the
courtroom |If you're hungry, you' re welcone to take a break
and go outside and have sonething to eat. [|'mnot your nother.
You should at |east clean up after yourselves and that includes
your water bottl es.

In long hearings of this kind, | usually relax the no
coffee rule. This gives ne pause as to whether | should rel ax

it inthis case, but because | believe in second chances, |

will. You can bring in coffee, but you better clean it up.
And if you spill it, you have to pay to clean ny carpet. GCkay?
Ckay.

Ms. Schwartz, when we concl uded yesterday, we left off
with agreeing that you would have an opportunity to | ook at
your notes and determne if there was anything el se you wanted
to add to what you had said yesterday. Shall we start there?

MS. SCHWARTZ: Yes, Your Honor, thank you.

THE COURT: Are there additional matters that --

M5. SCHWARTZ: Very small.
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PATRIOT COAL CORPORATION, et al. _
THE COURT: (kay. Cone on up. And as you're com ng

up, I'l'l ask the group generally, are there any other
housekeepi ng matters that we need to address before we get
started today? M. Huebner?

MR HUEBNER:  Your Honor, for the debtors, we know of
none.

THE COURT: Ckay. All right. Thank you.

M5. SCHWARTZ: (CGood norning, Your Honor.

THE COURT: (Good norni ng.

M5. SCHWARTZ: Andrea Schwartz for Tracy Hope Davis,
the United States Trustee. Wth ne in the courtroomtoday is
Susan Col den, al so counsel to the United States Trustee.

Your Honor, thank you so nmuch -- I'msorry, is it
better? Ckay. Your Honor, thank you so much for giving ne an
opportunity to just review my notes fromyesterday. |'ve
identified a few points, Your Honor, that 1'd just like to
bring to the Court's attention, and then | wll sit down and
t he proceedi ngs can go further.

THE COURT: (kay.

M5. SCHWARTZ: One of the issues that Your Honor was
focused on yesterday had to do with -- and | think the
questions were asked of the union's counsel, maybe not to ne,
but whether or not there were -- there was a finding of bad
faith. | think the Court was asking sone questions with

respect to that.
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PATRIOT COAL CORPORATION, et al. _
THE COURT: Well, not a finding but an assertion.

MS. SCHWARTZ: An assertion.

THE COURT: R ght.

M5. SCHWARTZ: Yes. | msspoke. | apol ogize, Your
Honor. The United States Trustee does not assert that there
was bad faith; that wasn't part of our notion, but we al so
bel i eve that Your Honor does not need to nake a finding of bad
faith in order to, in the interest of justice, transfer these
cases to a district where venue is proper. | know Your Honor
knows that in Wnn-Di xie --

THE COURT: That's what Judge Drain said in Wnn-
Dixie, right?

M5. SCHWARTZ: Right. And he went out of his way to
make it clear for the record that he did not find bad faith.
So that was one point | wanted to nake for the Court. The
ot her was that we tal ked about -- one of the reasons why the
United States Trustee believes that this is a msuse of the
statute is that because these entities were created for no
pur pose other than to achieve venue in the district. And I
didn't have an opportunity to say, Your Honor, it's also
not abl e that there appears to be no reorgani zati on purpose for
these entities as well.

Now, as |'ve said, Your Honor, we are not -- we didn't
make the argunent that there was bad --

THE COURT: Well, the debtor --
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PATRIOT COAL CORPORATION, et al. 13
M5. SCHWARTZ: -- faith.

THE COURT: The debtors say that they're obligors on
the debt. | think.

MS. SCHWARTZ: Yes, that becane --

THE COURT: | think that's what they say.

M5. SCHWARTZ: Yes. Well, that becane -- that
becane -- that happened after they created these two entities
and, Your Honor, there's no evidence before the Court that they
needed to make these two nonoperating affiliates obligors on
the DIP. So we want to nake it clear that another factor we
woul d ask the Court to consider, in the interest of justice, is
that there's no -- there's no evidence of any reorgani zati on
pur pose for entities that were created four weeks before the
bankr upt cy.

And if Your Honor were call -- let's say we only had
those two entities, Your Honor, and we were in a different
factual scenario -- we were in a different factual scenario
where Your Honor was just focusing on those two entities, you
know, we may be in a different place where we would be | ooking
at possibly a bad faith filing. So | wanted to just put that
out there for the Court and note that we think that that shoul d
al so be consi dered.

| n addi tion, Your Honor was making the distinction
yest erday between forum sel ection versus forum shopping. And |

wanted it to be clear for the record that the United States

eScribers, LLC | (973) 406-2250
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PATRIOT COAL CORPORATION, et al. 14
Trustee sees nothing wong with forumselection. And we would

think -- and Your Honor talked a | ot about fiduciary duties,
duties of managenent, et cetera, that a conmpany should, in
fact, make an evaluation as to what forumwould be for
what ever -- for whatever the factors are inportant to that
conpany. And | said it yesterday, and I'll say it again today
to be clear. W're not advocating a per say rule. W're
saying it again, this is a case by case analysis. And in fact
it is, Your Honor, because it's a discretionary nmechani smfor
the Court. You're not going to have a per se rule when the
statute provide it's discretionary for the Court.

And | think it's also inportant to note, Your Honor,

that forumselection is fine and, in this case, if the debtors

had said, okay -- which we know, Your Honor, that there's at

| east ten districts that are available to these debtors -- and
they said, well, let's evaluate those ten districts and we say,
oh, well, we could go here, it's better if we go here, et

cetera. They do an evaluation, and they say, no, we want to go
somewhere else. W don't have it so let's create it. That's
t he problem we have, Your Honor. Because if conpanies were
allowed to just create facts to fit the statute, then why do we
need a venue statute?

Let's say, for exanple, Your Honor, that the debtors
deci ded Al aska was the best place to go. Wll -- and they have

absolutely no connection, at all, with A aska. Again, | nake

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 15 of 460

PATRIOT COAL CORPORATION, et al. 15
the argunent that | said yesterday. Wuld it be okay to --

would it be proper to use the statute to put five dollars in a
bank account and file whatever the fee is with the Secretary of
State, get venue a few days before the case is filed and go
there with absolutely no nexus.

THE COURT: | assume you're picking Al aska because,
along with Hawaii, it's the farthest away and that it's nothing
particul ar that offends you about the State of Al aska, right?

M5. SCHWARTZ: Your Honor, | prom se you, there's
not hi ng behi nd ny thought on Al aska.

THE COURT: Ckay. Alaska or Hawaii --

M5. SCHWARTZ: R ght.

THE COURT: ~-- shall we say?

MS. SCHWARTZ: Could be either or.

THE COURT: Ckay.

M5. SCHWARTZ: And | think that those really are the
points that | wanted to just nake clear for the record here
today, Your Honor. And | appreciate, again, that Your Honor
has given ne this opportunity to take a couple of mnutes wth
the Court. O course, as Your Honor had said yesterday, Your
Honor would like to be the first to inquire about the joinder
I ssue. Wen we filed our papers, there was no evidence of bad
faith. The joinder issue presents certain other factors that
the Court will inquire into, and then if there's other facts

that we think m ght be hel pful to the Court on that issue, we
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would like to reserve the right to be heard on that.

THE COURT: Certainly. Thank you.

MS. SCHWARTZ: Thank you, Your Honor.

THE COURT: | should note -- | should' ve at the
outset, we, again, are joined today by a video in St. Louis and
in Charl eston, and al so we have a roster of folks on the phone,
sonme the sane, sone different fromyesterday. |'mnot going to
take the tinme to go through them |If anybody is on the phone
who wi shes to have their appearance noted, please |let ne know.
M. Wod, | note that you' re on the phone, again, live, sir.
Are you there?

MR WOOD: Yes, that is correct, Your Honor.

THE COURT: Al right. Thank you.

MR. WOOD:  Thank you.

THE COURT: Okay. | think that brings us to the
sureties.

MR. MELDRUM  Good norning, Your Honor.

THE COURT: Good norning.

MR MELDRUM |I'mBrian Meldrum [|I'mfromthe |aw
firmof Stites & Harbison. Wth ne in the court today are ny
col | eagues Bl aine Early and Bill Gorton.

THE COURT: Ckay.

MR MELDRUM W represent four surety novants on the
venue notions. They are Argonaut |nsurance Conpany, |ndemity

Nati onal | nsurance Conpany, U.S. Specialty Insurance Conpany,

eScribers, LLC | (973) 406-2250
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1| and Westchester Fire Insurance Conpany.
2 THE COURT: M. Meldrum did you file a 2019 st at enent
3| with the Court?
4 MR. MELDRUM | believe we have, yes.
5 THE COURT: Al right. If I could have a copy of that
6|/ at your conveni ence, that would be great.
7 MR. MELDRUM Thank you, Judge.
8 THE COURT: Al right? Can you give ne the
9| particulars of each of your clients? Were they' re |ocated,
10 || what their exposure is, and the |ike?
11 MR. MELDRUM | can give you, as | sit here today,
12| Your Honor, the aggregate exposure, but | don't have that
13| breakdown --
14 THE COURT: Ckay.
15 MR MELDRUM -- client by client.
16 THE COURT: Can you tell me where each of your clients
17| is located in terns of where they do busi ness, headquarters and
18| the Iike?
19 MR MELDRUM  Your Honor, | don't have that at the
20 || ready.
21 THE COURT: Ckay.
22 MR MELDRUM To answer at |east what | can answer,
23| Your Honor, the total exposure for these four sureties is
24 || approximtely sixty-seven mllion dollars. That's the penal
25| anount of reclamation bonds that they issued to bond the
eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net
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debtors obligations to do environnental reclamation relating to

its cul mnati
THE
VR.
THE

conti ngent ?

on.

COURT: That's the bonded amount, though?

MELDRUM That's right.

COURT: That's not funded debt, right? So it's

MR. MELDRUM It's contingent. That's right.

THE COURT: (kay.

MR MELDRUM  Your Honor, what | was anticipating
doi ng today, so there's not a whole |ot of overlap with M.
Jennik and the U.S. Trustee, is focusing on, | think, our

uni que perspective on this and that's the connections of this

debtor to the State of West Virginia, vis-a-vis its

envi r onment al

obligations and liabilities, as well as its

operations, what the nature of their operations are, how it

affects the land and the water of the State of West Virginia.

And

I f

it pleases the Court, |I'ma bankruptcy |awer;

I"'mnot an environnental |awer. M colleague M. Early is an

envi r onment al

| awyer and what I'd like to do is try to address

a couple of the points that | thought Your Honor raised

yesterday regarding the, sort of, intersection of the two

subject matters --

THE COURT: (kay.

MR. MELDRUM -- and then turn it over to M. Early to

tal k the vocabul ary of an environnental |awer, if that's okay.
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PATRIOT COAL CORPORATION, et al. 19
THE COURT: Al right. Now, | notice that you're not

on the briefs that were submtted, but you're famliar with the
subm ssions that were made?

MR, MELDRUM | am

THE COURT: Ckay.

MR. MELDRUM  Your Honor, the particular el enent that
| guess I'd like to focus on today is the factor four in the
interest of justice standard and that's whether either forum
has a particularized interest in the outcome of the case. And
it's my contention, Judge, that the nature of the debtors
operations on the ground in West Virginia, give Wst Virginia a
uni que -- a unique and profound interest in these proceedings.

And a couple of highlights -- factual highlights that
I'd like to note for the record is that in 2011, the debtor
mned 31.1 mllion tons of coal. 23.8 of that cane fromits
Appal achi an operations, which are based in the mnes in Wst
Virginia, and 7.2 mllion tons came fromits operations in the
IIlinois basin, and its mnes are presently in Wstern
Kentucky, which is a neighbor of West Virginia. That cones,
Your Honor, fromthe 2011 10-K, page 11, specifically. That's
t he vol ume of production.

In terns of dollar, the ratio of revenue by
| ocation -- you had asked the question yesterday -- | don't
know t he nunbers for 2011, but we know that in 2010 the

debtor -- the debtor reported 1.7 billion dollars in revenue
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_ PATRIOT COAL CORPORATION, etal. _ 20
fromits Appal achian m ning operation and 276 mllion in

revenue fromits Illinois basin operations. Again, this cones
fromthe 2011 10-K(a) at page 72.

In terms of where the assets are, we know fromthe
nonthly operating report that the debtor reports about 3.7
billion dollars in assets. A large majority of that is in the
| and and coal reserves that the debtor owns, and we know this
fromthe 10-Qfiled in 2011 in August where, on its bal ance
sheet, it reports that 2.9 billion dollars in assets are its
| and and coal reserves. And those are, of course, located in
t hese two | ocati ons.

So in addition to the revenue generation, the asset
| ocation, these activities inherently create a | ot of
liability. That's why ny clients are here.

THE COURT: Create a lot of potential liability.

MR MELDRUM Potential liability, that's right. In
the 10-Q the debtors estimate 737 mllion dollars in estinmated
reclamation and water treatnment obligations. That figure of
737 mllion, while contingent, is very large and it, in fact,
Is nore than all of the top fifty unsecured creditors put
toget her and then sone. So it's a big nunber.

Judge, you had asked yesterday, and | was happy to
hear you raise, sua sponte, the Mdlantic decision, and | think
you had chal |l enged one of the speakers to explain to you why

this matters if the debtors are constrained by Mdlantic, and |

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 21 of 460

PATRIOT COAL CORPORATION, et al. _ 21
wanted to try to cone in and answer that from our perspective.

Wiy it matters is we don't expect the debtors to take a
broadsi de attack on the prem se of Mdlantic that the debtor
can't -- that the debtor should be able to abandon bad property
or reclamation-heavy sites under Section 554 directly.

THE COURT: Well --

MR. MELDRUM W don't expect them --

THE COURT: But hold on. Because somewhere in your
papers, I'mtrying to find the exact words, give nme a nonent.
Maybe you could help ne. Sonmewhere in your papers, you nake
the statenent that the debtor may use the bankruptcy proceedi ng
to escape.

MR. MELDRUM Yes, we did.

THE COURT: Escape liability. That was the word that
was used. Can you point ne to where you -- where that is,
pl ease?

MR MELDRUM | don't knowif I can find it. | don't
di spute that we said it, and | can explain what we neant by it.

THE COURT: Al right. Wll, could sonmebody on your
teamtell me where it is?

MR. MELDRUM  Yes.

THE COURT: M. Huebner, do --

MR. HUEBNER:  Your Honor, may | be heard for one
second? W actually checked the docket while he began. W do

not believe they filed a 2019 and had he actually answered the
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Court the other way, which is | don't think we did, | think we

probably woul d have sat up at the outset to say we're not sure
that he should be heard today. Just because he represented he
bel i eved they did and my team advi ses they' ve searched t he
docket and they believe they did not --

THE COURT: (Ckay. Well, the reason --

MR HUEBNER: | wanted to advise the Court.

THE COURT: -- | asked is because | |ooked for 2019s,
and it's not there. So | --

MR MELDRUM  Ckay.

THE COURT: -- assune that by the tinme the day is out,
you'll file a 2019.

MR. MELDRUM W certainly wll, Judge.

THE COURT: Al right. So sonebody tell ne where the
word -- where this heading is, please. Were this section of
brief is, because I'm-- as |I'mflipping pages, |I'"'mnot able to
find it, and | knowit's in there. This is in the category of
how many | awers does it take to screwin a |ightbulb.

MR MELDRUM W believe it --

MR. EARLY: Your Honor?

THE COURT: Do we have a wi nner? Page nunber?

MR EARLY: Blaine Early for the sureties.

THE COURT: Yes, M. Early.

MR. EARLY: It's page nunber 7 in the --

THE COURT: In your --
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MR. EARLY: -- sureties' reply.

THE COURT: In your main brief?

MR MELDRUM In the reply.

MR EARLY: In the reply nmenorandum

THE COURT: Reply. Thank you, sir. Yes. Page nunber
7. "The debtors may attenpt to escape their environnental
liabilities."

MR. MELDRUM That's right.

THE COURT: So -- okay, let's go back to where you
were before | interrupted you.

MR. MELDRUM What we neant by that, Judge, is not the
debtors are going file an abandonnment notion. They clearly
can't do that under Mdlantic. But there are --

THE COURT: Well, they can do it.

MR MELDRUM They would lose it.

THE COURT: But they have to satisfy the Mdlantic
test.

MR. MELDRUM Right.

THE COURT: R ght?

MR MELDRUM Mdlantic, as | read it, is based on
abandonnent. That has not stopped other coal conpanies from
attenpting to do -- achieve a simlar outcone through a
di fferent nechani smsuch as a sale of part of the assets, but
not the reclamation-heavy assets and trying to firewall off

t hose two di nensi ons.
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THE COURT: (Ckay. Wwen | say okay --

MR MELDRUM | under st and.

THE COURT: -- everyone, it's in the sense of | hear
you, not that |I'magreeing with you.

MR MELDRUM Right.

THE COURT: Just to clarify.

MR. MELDRUM | understand. And why | think |ocation
matters here, Your Honor, whether the debtor attenpts to do
that or not, let's say that they do, that's going to raise
di sput es not about whether they're pernmitted to do it, but, as
you indi cate, whether they | eave sufficient resources with the
bad bucket to permt sonebody --

THE COURT: (kay.

MR. MELDRUM -- to satisfy their --

THE COURT: R ght.

MR. MELDRUM -- environnental obligations which they
have to under 959.

THE COURT: R ght.

MR. MELDRUM That's going to raise a |lot of fact
di sputes, we think, about what are these liabilities? Wat are
t he reasonabl e projections and cost estimtes needed? Wat's
the value of what's left? And we think that's going to be very
fact intensive --

THE COURT:  Yes.

MR. MELDRUM -- and is going to require engi neers who
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work in West Virginia and evi dence about --

THE COURT: | had an A+ average when | was an
engi neering student at Cornell University.

MR. MELDRUM | have to tell you, Judge, | don't doubt
that you're capable of doing it, and we don't doubt that.

THE COURT: Then tell ne exactly where you're going
with this.

MR. MELDRUM \Were we're going is we think the
connecti ons between the debtors' operations, the inpact of
their operations on the ground in Wst Virginiais a factor to
be considered and should be a factor to be considered in
whet her - -

THE COURT: O course it --

MR. MELDRUM -- West Virginia has interest.

THE COURT: O course it is. | agree with that. The
coal is in the ground in the various mning conplexes. And the
coal mners take it out of the ground. Absolutely. But |I'm
going to keep pushing back, questioning the sane thing | did
yesterday, which is why it follows inexorably fromthat
prem se, which | agree with you, that, therefore, there's any
conpel ling reason for the case to be heard by a West Virginia
judge, as distinct fromthe justice argunents that have to do
with the propriety of the creation of the two New York --

MR. MELDRUM Right.

THE COURT: -- affiliates. And just to be clear, |
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haven't heard froma whol e host of parties yet, and |' m goi ng

to question everybody the sanme way |'ve questioned --
questioni ng you and questioned everybody who spoke yesterday.
So that's the question that | keep comi ng back to because this
Court has presided over dozens, if not hundreds, of conplex
cases involving difficult, very, very serious environmnent al
| ssues.

MR. MELDRUM Right.

THE COURT: Ms. Schwartz yesterday tal ked about the
Getty Petrol eum case. That case just got a confirnmed plan of
reorgani zation here, right here. And in that case, there was
an enornous battle over underground storage tanks, bad stuff.
They | eak; they're bad. And we had the EPA, the DQJ, U. S.
Attorney's Ofice, the State Attorneys General from
Connecticut, New Jersey, New York, and we had the Gty of New
York, and they all argued for days about what to do with the
under ground storage tanks. And we tal ked about Mdlantic, and
| o and behold, there was an agreed order that dealt wth it.

So the notion that this Court is not capable of
listening to the facts and nmaeki ng a deci sion based on the facts
and the record, | just -- | can't agree with you

MR MELDRUM And Your Honor, to be clear --

THE COURT: And | know this is not personal.

MR MELDRUM | under st and.

THE COURT: This is not personal, and I'mtrying very
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hard to not nake it personal
MR MELDRUM | understand. And to be clear, we're
not asserting that you're -- that this Court or any judge in

this district is incapable of it; to the contrary. However,
for whatever reason, the -- at least as a theoretical matter
these cases tie off location to the venue issue. 1408 is a
| ocati on-based venue statute. Judge, | heard you talk
yesterday --

THE COURT: Domcile goes back to -- the notion of
domcile as a predicate for venue in bankruptcy cases goes back
to the nineteenth century, right?

MR. MELDRUM Right. But if what we were trying to
acconplish instead was to have the nost renote jurist, the
| east connected to the community so you don't wade into that

synpat hy area you were di scussing yesterday, we would have a

very different system and we don't have that. | can't tell
you -- | don't know what the franmers of the venue statute were
thinking. But there is a |ocus-based approach. |It's |oose.

There's a lot of flexibility for debtors, and we don't doubt
they took it seriously here. W just think that this needs --
t hese nunbers are so big, this environnental inpact on this
state is so large, we need to make sure we |l ook at it, and
we're entitled to second-guess the debtors' judgnment on this, |
believe. |It's not a shot at all about the Court. And had the

debtors not incorporated those -- the two LLCs at the | ast
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mnute, | can't tell you we'd be here. This just makes it a

much easier --

THE COURT: So if they had sel ected one of the other
venues that Ms. Schwartz nentioned, you woul dn't have nade this
noti on?

MR MELDRUM | don't know. What | do knowis --

THE COURT: Because your argunent has to do with West
Vi rginia.

MR MELDRUM It does.

THE COURT: So it sounds to ne |ike you would have
made the notion anyway.

MR. MELDRUM We may have. Recognizing it would be an
even | onger shot. What nade us unquestionably file the notion
here is, | think the U S. Trustee's right, and | think this
case has to go sonmewhere. And if it has to go somewhere, |
want it to go to West Virginia because that's where the
operations are, that's where the evidence is, that's where the
value is, that's where these enornous environnmental liabilities
are, that's where the regulators are, that's where the
engi neers are.

If | were to try to recreate what woul d happen if
there had been -- if they had filed in St. Louis, for instance,
| don't know. W probably would have noved, recognizing it was
a thousand-to-one shot because this is an uphill battle no

matter what. | think it happens to be a little bit easier in
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thi s case.
THE COURT: Well, | can't agree with that
characterization. | nean, |'mnot --

MR MELDRUM Ch, and I'mnot asking for you to admt
that the probability -- I'mgiving you ny thinking, and our
t hi nking has not only to do wth where you want to go, but you
have to bal ance that against is it worth the fight. 1In this
case, it is.

Your Honor, unless you have any nore questions for ne,
what | would like to do is invite ny colleague, M. Early, up
to wal k through some of the particul arized environnental
| Ssues.

THE COURT: Are your -- |I'mhappy to do that, but Iet
me ask you one additional question. Are your clients'
interests wholly aligned economically with the interests of the
UMM?

MR. MELDRUM No, | would say no.

THE COURT: Could you explain that?

MR. MELDRUM Well, the UMM, as we heard yesterday,
may have a CBA-related fight that we have no part of.

THE COURT: R ght.

MR MELDRUM W may -- | don't know what position
we' |l take on that. It could be -- we could be on the debtors’
side and against themon that if we think that it's going to

mean a reorgani zing; that's one exanpl e.
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THE COURT: And do you know -- and you can't speak for

them and Ms. Jenni k can speak to this |ater perhaps -- do you
know what the union's view generally is on environmental
matters related to the mning of coal? Do they have a view
about, for exanple, MIR, do they have a view about sel enium do
t hey have a view about whether or not it's appropriate for the
conpany to buy land to ensure access -- whoever's on the phone,
could you pl ease put your phone on nute? Thank you.

Go ahead.

MR. MELDRUM | don't know what views they have. |
can imagine that there's probably sone overlap in that regard.
If you're a citizen of West Virginia and you' re a uni on nmenber
who |ives and works there, you m ght have concerns about the
envi ronnment that happen to coincide with those who sort of have
the economi c skin in the gane, but |I don't know that from
conversations or independently. | can see it working both
ways.

THE COURT: |I'mgoing to ask one nore tinme. Woever's
on the phone, put your phone on nute or I'mgoing to di sconnect
the line for everyone. Thank you.

"' msorry.

MR. MELDRUM So the short answer is, Judge, | don't
know. | suspect there's commonality in sone regards, but that
may turn out to be different.

THE COURT: But you don't have any reason to believe
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that a court not sitting in West Virginia has any vested
I nterest, one way or the other in that arena, has a particul ar
orientation toward --

MR MELDRUM | don't think that --

THE COURT: -- the environment and m ning, that very
| ar ge question.

MR. MELDRUM Well, | can -- if we unpack that a
little bit, | see two parts.

THE COURT: (o ahead.

MR. MELDRUM There's the do you think a jurist is
going to run into sonebody that we care about or that the union
cares about in a grocery store and is going to be synpathetic
and we're going to get a better result.

THE COURT: No, that's not ny question.

MR MELDRUM Ckay. Are you talking about sort of
speci al i zed knowl edge or the --

THE COURT: No. I'mtalking about the issue of the
I nportance of preserving the environnent and the beauty of the
land in West Virginia.

MR. MELDRUM | would hope, and | expect, that you or
anyone here woul d care as much as anyone there.

THE COURT: O any other bankruptcy judge anywhere in
the country.

MR, MELDRUM  Yes.

THE COURT: R ght?
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1 MR. MELDRUM | agree with that. So if | may, Judge.
2 THE COURT: Al right. Now, do you -- | have a nunber
3|| of questions about your papers. Do you want nme to direct them
4/ to M. Early?
5 MR MELDRUM  You can start with ne.
6 THE COURT: (Ckay. And then you can tag team ne.
7 MR. MELDRUM The nore technically environnental these
8|| are, the quicker I'mgoing to run out of answers so --
9 THE COURT: (kay. Al right. On page -- you didn't
10|| nunber your pages in your main menorandum
11 MR MELDRUM It appears that we did not.
12 THE COURT: (kay.
13 MR. MELDRUM W can go by the pages' nunbers at the
14| top on the PDF, if that hel ps.
15 THE COURT: Yeah, | don't have that.
16 MR MELDRUM  Ckay.
17 THE COURT: But on page 3, you say at the end of the
18| first carryover paragraph, "Chapter 11 debtors should not be
19| able to leave their hone districts and shop for a forum whose
20|| judicial precedent on bankruptcy |aw they happen to prefer.”
21 MR MELDRUM This is in the main brief, right?
22 THE COURT: Yes, it is in the main brief.
23 MR MELDRUM Well, | agree with the concept. |
24| i magi ne your question is do we have any evidence of that.
25 THE COURT: | have two questions. Do you have any
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evi dence of that?

MR MELDRUM | have no evidence that the debtors did
t hat here, no.

THE COURT: (kay. And are you famliar with the
entire statenment that you cite for that proposition? That's
the --

MR. MELDRUM To be honest, Judge, | still have not
found it thanks to our page nunbering.

THE COURT: It's page 3; 1, 2, 3. The footnote 2 is
to the statement of the Judiciary Commttee Chairman Lamar
Smth.

MR MELDRUM Yes, | amfamliar wth that.

THE COURT: You're famliar with that?

MR, MELDRUM  Yep.

THE COURT: Are you suggesting that the statenents
made in that statenent are true and accurate and support your
position?

MR. MELDRUM No. | think what we were trying to
indicate is that there's |Iots of obviously different opinions
about - -

THE COURT:  QOpi ni ons.

MR. MELDRUM  Yes.

THE COURT: Not facts.

MR. MELDRUM Right.

THE COURT: R ght.
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MR. MELDRUM  Yes.

THE COURT: And are you famliar with what Judge Drain
sai d about sone of those opinions in Wnn-Di xi e?

MR. MELDRUM Yes, | am

THE COURT: (kay. You go on to say that -- how this
Court has been inundated with | arge conpany filers, again
citing Chairman Smith. And you go on to say that criticism of
these filings is warranted. Wat |I'minterested in is that you
again go on to cite a recent article by the American Bankruptcy
Institute that "describe the resulting limtations on many
creditors' neaningful participation and the increased expense
of case admnistration.” Do you have any evidence of that?

MR MELDRUM No. Your Honor, other than the citation
to the article, we don't.

THE COURT: Did you read the article entirely?

MR MELDRUM Yeah, | believe | read this before we
filed the brief, yes.

THE COURT: (kay. But you read the -- the citation
for that is the Ham |ton and Cavazos article entitled "The
Venue Reform Debate"” fromthe ABI Commttee News in July 2012.

MR. MELDRUM  Yes.

THE COURT: Right?

MR. MELDRUM  Yes.

THE COURT: And you point out that they say that the

bi ggest problemw th the current venue concentration -- a venue
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rule is the concentration of bankruptcy filings here and the

unfortunate results of this concentration are in the increase
in the cost of bankruptcy and an inability of many stakehol ders
to have any neani ngful participation in the process. But once
agai n, you have no evidence of that, right?

MR. MELDRUM No, | don't.

THE COURT: (Ckay. And in fact, if you read that
entire article, it's prem sed on so-called scholarly research

MR MELDRUM That's right.

THE COURT: That, in fact, also does not contain
accurate facts about the conduct of cases in this district
versus ot her districts, correct?

MR MELDRUM | think that's correct.

THE COURT: Al right. So I'mgoing to disregard that
entirely.

MR MELDRUM | think that's fair.

THE COURT: Ckay. Let's go to the next page, page 4.
It's the one that has the map of the |ocation of Patriot Coa
operations, just to --

MR. MELDRUM  Thank you

THE COURT: -- aid you in our keeping together here.

MR MELDRUM | appreciate that.

THE COURT: GCkay. On the second paragraph -- first
full paragraph on that page, you say, "Wst Virginia |aw w ||

control many of the issues relating to the debtors' operations
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and nmuch of the litigation anticipated in this case." | take

It that you're largely referring to the environnmental |aws from
your perspective --

MR MELDRUM Well, | think --

THE COURT: -- because the debtors -- | think there's
been a | ot of discussion about contracts controlled by New York
law, right?

MR MELDRUM Yeah. There's no doubt that there's
evi dence of both states having --

THE COURT: R ght.

MR MELDRUM -- that law. | think what we're tal king
about here are the -- we're getting intony -- let nme start
with this. | think we're probably tal king --

THE COURT: You can bring up your co-counsel.

MR MELDRUM My environmental robot.

THE COURT: |'m happy to have the two of you stand
there together. It's fine.

MR. MELDRUM Bl aine, why don't you conme on up, if you
don't m nd.

| can say that one of the things we're referring to is
about fights regarding mneral |eases which are probably al nost
entirely governed by -- probably alnost entirely -- if they're
West Virginia real estate --

THE COURT: (kay.

MR. MELDRUM -- it's going to be governed by West
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2 THE COURT: (kay. But do we have it -- do we know how
3| likely there are going -- it is that there are going to be
4 disputes with respect to those?
5 MR MELDRUM No, we don't, we don't.
6 THE COURT: If | had a guess, | would say they're
7| probably likely -- they're going to be assuned or rejected, and
8|/ there are going to be issues about cure costs and rejection
9|/ damages, right?
10 MR MELDRUM | think that's right.
11 THE COURT: Ckay. But | guess the larger point is
12| that there are clearly a |lot of issues that are going to be
13| governed by West Virginia | aw
14 MR, MELDRUM  Yes.
15 THE COURT: There are sone issues that are going to be
16 || governed by New York law. O course, there's the overarching
17|/ bankruptcy law, but isn't that what bankruptcy courts do all
18| the tinme? W, each and every one of us, interpret state |aw
19| that's what we're required to do, right?
20 MR. MELDRUM Yes, yes, you're right.
21 THE COURT: So that's another one where it's six of
22| one, half a dozen of the other, right?
23 MR MELDRUM Yeah. | nean, | think the point here is
24| there's no clear weight to New York because there are a | ot of
25| West Virginia connections. And with any one of these factors,

eScribers, LLC | (973) 406-2250

operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 38 of 460
PATRIOT COAL CORPORATION, et al. 38

I think they probably wash out pretty close. That's why |
wanted to --

THE COURT: Ckay.

MR MELDRUM -- talk specifically about the one
we're -- the environnental inpact on the ground that M.
Early's expert in. But on a lot of these on the edges, | think
we put themin here to showthat we're not -- we don't have

zero. We mght not have a wi nner, but we don't have not hi ng.

THE COURT: Ckay.

MR MELDRUM But taking themall together, which is
what you're asked to do here is to kind of weigh it all, and
that's a tough decision. | recognize that, so --

THE COURT: (kay. Let ne keep going. |If you keep
paging along wth ne, maybe that's the best way to do this.

MR. MELDRUM  Sure.

THE COURT: |If you get to a couple pages after that,
there's a heading D, the najority of debtors' assets and
creditors are outside New York.

MR, MELDRUM  Yes.

THE COURT: (kay. Now, the unsecured creditors’
conmttee has objected to the notions to transfer.

MR MELDRUM They have, yes.

THE COURT: \What's your suggestion as to what wei ght
shoul d give that?

MR. MELDRUM  Your Honor, you obviously have to give
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it weight. How to put a nunmber on how you count heads in this,

| have no idea. | don't -- counting heads isn't an enunerated
factor in any of these cases, yet every case seens to do it to
sone extent. | think what we say here is certainly true. |
expl ai ned about the 2.9 billion dollars of assets in the ground
in West Virginia. That doesn't nean they don't have assets

el sewhere; it neans they have little, if any, here in New York.
And regarding creditors, obviously the D P agents have
connections to New YorKk.

THE COURT: R ght.

MR MELDRUM But a lot of the pre-petition creditors
have significant connections to West Virginia so --

THE COURT: Sure. GCkay. All right. [If you page over
to -- into the argunent II11(b), as in boy, you -- at the bottom
of that page -- are you there?

MR MELDRUM | think I am

MR EARLY: This is 17 to 26.

THE COURT: B, the convenience of the parties supports
transfer of venue?

MR, MELDRUM  Yes.

THE COURT: (kay. And then you make the statenent
that "anal ysis of these factors in |light of the undisputable
facts in this case, denonstrates that the conveni ence of the
parties and the interest of justice require a transfer to West

Virginia." So what are the undi sputable facts that support the
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notion that the conveni ence of the parties requires a transfer

to West Virginia? Lots of creditors joined --

MR. MELDRUM  Yeah.

THE COURT: -- the debtors' notion, and we're going to
get to that.

MR. MELDRUM Well, that's phrased |ike the statute is
phrased, in the disjunctive. And we, | think, and I'mtelling
you here, put nore weight on the interest of justice side of it
because of the localized interest of West Virginia. | would
say to Your Honor that, without getting into a debate about
which airline tickets are cheaper or not cheaper, | had hoped
we woul dn't have that --

THE COURT: We're not.

MR MELDRUM -- that occur as well. | don't think
Charleston is inaccessible. So it may not be --

THE COURT: Nor do |

MR. MELDRUM -- the nobst convenient place for every
single creditor, but I don't think that's the test. | think it
takes it all together and wei ghs them agai nst one another. |
think it's roughly as accessible as New York. [It's nore
accessi ble for sonme folks like the debtors' COO who |ives and
wor ks there. For an engineer who we mght have to call as a
witness to a proceeding about a plan that attenpts to
transfer --

THE COURT: (kay, but that's a --
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MR. MELDRUM -- sone assets and retain others.
THE COURT: ~-- one-off thing, right? 1| nmean,

that's --

MR. MELDRUM That's true --

THE COURT: R ght? It's true so --

MR MELDRUM -- but there could be a series of one-
of f things, and we don't know.

THE COURT: R ght. But you have all these fol ks that
" m | ooking at here today going there versus certainly people
that we're going to want to hear from occasionally going
sonmewher e el se.

MR. MELDRUM You're right.

THE COURT: R ght?

MR, MELDRUM  Yes.

THE COURT: | nean, it's -- this is tough stuff,
right?

MR MELDRUM It is.

THE COURT: Well, not to sound |ike, again, a broken
record, but turn a couple nore pages to subheading 3 where you

say, "transferring these cases to the West Virginia Bankruptcy

Court will allow nore econom cal adm nistration and will be
nore convenient for many wtnesses and many creditors." Are
you t here?

MR. MELDRUM |'m here.

THE COURT: (kay. Once again, you say, "it wll be
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consi derably nore econom cal to admi nister the debtors' estates
in Wst Virginia." There is no evidence of that, is there?
MR MELDRUM Well, | think there's evidence that

makes that a reasonabl e concl usion because of the connections.
THE COURT: Well, then you have the burden.
MR. MELDRUM Right, | understand.
THE COURT: So you need to convince ne.
MR. MELDRUM | understand. And as | tried to explain
at the outset, an inportant factor in the interest of justice

standard is the interest of West Virginia and having it deci ded

t here.

THE COURT: | agree.

MR. MELDRUM So we've got that.

THE COURT: (kay.

MR MELDRUM W al so have an abundance of connections
with West Virginia, an abundance. | read themoff when | stood
up here.

THE COURT: But |'mfocusing on the economcal: "It
wi || be considerably nore economi cal to adm nister the debtors’
estates in West Virginia." | need to understand what the
evidence is that supports that.

MR. MELDRUM | think the evidence that | nentioned at
t he outset, about the connections between this debtor and the
State of West Virginia, in addition to the other bullet point

lists that fol ks have submtted in their noving papers. |
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think it's reasonable to conclude that those connections, which

| submt are at |east by nunber, connect this case to West
Virginia easier than it connects it to New York nmake that a
reasonabl e conclusion. Now, the fact is that |awers -- the
debtors filed here first, and we have New York |law firmns
I nvol ved, and | recognize that it's not -- it's probably not as
easy as it sounds and as we nade it sound in the brief. |
agree with that.

THE COURT: Al right. |'malnost done. | appreciate
your patience.

MR MELDRUM Al right. Thank you.

THE COURT: Al right. | think I don't have anything
nore for the nmonment fromyour main brief, but let ne take a
nonent to | ook at your reply brief, if you would. And then I'm
still happy to hear fromM. Early.

MR. MELDRUM  Thank you

THE COURT: Ckay. Let's go to your reply brief which,
" m happy to say, is nunbered. And let's | ook at page 9.
Second -- first full paragraph, you say -- you tal k about why
this is an exanple of bootstrapping that has becone so
controversial in the bankruptcy bar, "It is a self-serving
practice at the expense of creditors.” So this is not a
heari ng about venue generally but --

MR. MELDRUM Right.

THE COURT: =-- and it's a hearing about this case. So
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what's the evidence that relates that statenent to this case?

MR. MELDRUM Well, | think what we nean by
"boot strappi ng" there is the novants on this kind of a notion
have to -- especially on the conveni ence of the party have to
show the -- I'msorry, |I'mfeeding back apparently.

THE COURT: Sonebody's Bl ackBerry m ght be too cl ose
to the mcrophone. Wuld that be one of you?

MR MELDRUM It could be. Mne's turned off.

THE COURT: Al right. Sonebody at counsel table
maybe. Ckay. Go ahead.

MR MELDRUM So once the case is filed here, that
necessarily builds inalittle bit of inertia because you have
| awyers who are |ocal here and you have a judge who is going to

rule on first-day notions, get to | earn about the case. That's

the |l earning curve aspect. | think that's what boot strapping
means in this context, which is if you tie your -- the debtors’
response brief was -- a lot of it was focused on how

convenience it will be for professionals to get fromA to B

THE COURT: R ght.

MR. MELDRUM And that's not sonething anybody can
possibly refute. That's built in. They get that advantage
when they filed the case, and | think that's what bootstrapping
means in this context.

THE COURT: kay. | --

MR. MELDRUM So we have to give a little bit |ess
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1| weight --
2 THE COURT: (kay. But I'mfocusing on -- |I'm focusing
3| mostly on -- and this was the sane thing that Ms. Jennik and |
4|l tal ked about a |l ot yesterday -- at the expense of creditors, at
5/ the expense of creditors. This was the issue that she and |
6| tal ked about --
7 MR. MELDRUM Right.
8 THE COURT: -- the who's the "thent --
9 MR MELDRUM Right.
10 THE COURT: -- who's the "debtors". So can you give
11| me your views on that?
12 MR. MELDRUM M views are -- and ny views on that
13| colloquy yesterday are, we don't -- | think |like everybody --
14| doubt that the debtors attenpted to do their best in selecting
15| venue, and they obviously have a | ot of considerations to
16|/ balance. W don't think there was any sort of inside gam ng
17|l going on for the benefit of sonebody who hasn't been hurt.
18 THE COURT: So let's turn to page 10 of your brief,
19| and at the end of that paragraph, you state the followng: "In
20|| actuality, relevant parties include the hundreds of individuals
21 || who own the surface and/or mneral rights |located in Wst
22| Virginia and nearby mning regions" -- so we've tal ked about
23| that alittle bit --
24 MR. MELDRUM Right.
25 THE COURT: -- "the debtors' 2,000 active coal m ners,
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1,500 of which" -- | think it's "whont -- "both uni on and

nonuni on working in West Virginia, the 10,000 retirees of whom
approximately 4,000 reside in Wst Virginia." So nore |ive
el sewhere than live in West Virginia by those nunbers, right?

MR MELDRUM That's true.

THE COURT: It's true, right?

MR, MELDRUM  Yes.

THE COURT: So Kentucky's in the m x.

MR MELDRUM It is.

THE COURT: And it looks |ike at footnote 10 you cite
me to an article, "UMM Meeting with Patriot Mners in Wst
Virginia and Indiana". Maybe Indiana's in the m x?

MR. MELDRUM Yeah, | think that's right. Now, if the
followup is why do we want West Virginia, | would say, and |
t hi nk when you see the pictures we have here, for instance, the
bul k, the center of gravity of the operations are there.

That's what breaks the tie for us. | don't know what -- you
have to nmake your own decision on that, obviously, so --

THE COURT: (Ckay. Over on page 12, you point out that
“"The first-day orders are in place and the substantive matters

rai sed by the parties can be ably addressed by the court in

Charleston.” | want to make it perfectly clear that |
t horoughly agree with that statenment; however -- and you say
that "there should be no cause for concern in the skill and

know edge of any West Virginia bankruptcy judge." O course
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not .

MR. MELDRUM Right.

THE COURT: Yet -- and then you say "this would not be
Southern District of West Virginia's first coal case, nor would
it be the first coal case for the Southern District of New
York."

MR. MELDRUM That's right, too.

THE COURT: R ght?

MR. MELDRUM  Yes.

THE COURT: There's Bethl ehem Steel.

MR. MELDRUM  Yes.

THE COURT: There's Oga Coal. | think there are
others. Nor would it be the first very |arge union case --

MR. MELDRUM Right.

THE COURT: -- in the Southern District of New York.
We' ve done airlines -- we are doing airlines, healthcare
wor kers, entertainment entry, Teansters. You nane it, we've
done it, right?

MR. MELDRUM | understand and agree, yes.

THE COURT: So the Southern District of New York does
know sonet hi ng about unions --

MR MELDRUM  Absol utely.

THE COURT: -- and the culture of unions and the
I nportance of unions, correct?

MR. MELDRUM No question, no question at all.
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THE COURT: No question, right?

MR. MELDRUM Right.

THE COURT: So there's no inplication that justice --
there's no question about the ability of the West Virginia
courts. There's no question about the ability of Southern
District courts, right?

MR. MELDRUM Agreed. It works both ways.

THE COURT: It does work both ways, doesn't it?

MR. MELDRUM  Yes.

THE COURT: Al right. You're out of the hot seat.

MR MELDRUM Well, | appreciate that, Judge. M.
Early will take it fromhere. |If you have any questions for
me - -

THE COURT: Thank you very nuch

MR MELDRUM -- please feel free to call ne back up

THE COURT: M daughter just started | aw school, so
|"mvery sensitive to the -- being the questionee. Thank you.

MR. EARLY: Thank you, Your Honor. Blaine Early for
the four sureties identified previously by M. Ml drum

To address sone of the initial questions that you had,
we understand that Section 2019 was filed Decenber --

THE COURT: Rule --

MR EARLY: I'msorry -- docket nunber 373 for our
firm--

THE COURT: (kay.
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MR. EARLY: Maybe not M. Meldrumindividually but for

Stites & Harbison for the nultiple representation, that was
August 16t h.

THE COURT: Al right. W'Ill keep trying to track it
down.

MR. EARLY: Ckay. And to address the question the
Court had about the sureties, again in very round nunbers,
Indermmity National is headquartered in Knoxville, Tennessee.
It has approximately eleven mllion dollars in exposure, the
bond penal anounts, collateral of about 5.8 mllion. West
Chester Fire is based in Philadel phia. Its exposure penal
anmount is about five mllion. Houston Casualty, which is the
parent of the U S. Specialty |Insurance Conmpany, has a bond
penal anmount of about twenty-four mllion; it's based in
Houston. And Argonaut or Argo Surety, Argonaut |nsurance
Conpany has a bond penal anount of about twenty-six and a half
mllion; it's based in Houston and California.

THE COURT: (kay.

MR. EARLY: M purpose here is to tal k about, as M.
Mel drum sai d, the debtors' operations because we believe that
in this context of "in the interest of justice" that place does
have a very inportant part of the consideration. 1'd like to
address three aspects. First are the -- sone of the |egal
framework that affects the debtors' operations, the regul ations

under which they function, to tal k about what the operations
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are, to describe sone of the typical conponents and

representative conponents, then really to follow up on sone of
t he di scussion that you and M. Meldrum had about the
interaction, how these two mght interact as this bankruptcy
case proceeds.

W understand the debtors characterize this as a
reorgani zation, and we certainly hope that that happens, a full
reorgani zation with all of these environnental obligations
taken care of. W do need to prepare though, and our clients
are worried about the, well, what if, the possible down sides.

THE COURT: Can | ask you to stop for a nonment? Do
your clients also bond or insure Peabody obligations?

MR. EARLY: Peabody?

THE COURT: Dd 1l say it wong? Peabody.

MR EARLY: Is that --

THE COURT:  Yes.

MR. MELDRUM | want to nake sure | understood you
correctly. | don't know if they bond Peabody or not. |'m not
certain if they do or what the extent would be.

THE COURT: (kay. Go ahead.

MR EARLY: Looking first at the |law effective -- we

described this in our initial nenporandum initial notion.

There are three very inportant statutory prograns in play here.

One is the SMCRA, the Surface M ning Control and Recl amation

Act, another is the Mne Safety Act, and the third' s the d ean
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Water Act. W're going to talk about each of those in

sequence.

The SMCRA first, this is a federal statute, but by
authority of the U S. Departnment of Interior and its Ofice of
Surface Mning, it can grant the states primacy or primary
responsibility to admnister that statute in their boundaries.
That's what's happened here in West Virginia and Kentucky. So
bot h West Virginia and Kentucky have primacy to see to the
i mpl ement ati on of the SMCRA

Now, | want to talk about three aspects in the SMCRA
dealing with -- first with permtting, second reclamation, and
then third just briefly with the idea of the financia
assurance; that's where our clients cone in.

We've cited in our papers about the inportance of
permtting. Because of the potential for environnental inpact
caused by the surface effects of mning, whether it's surface
m ni ng or underground mning, both the states and the federa
gover nment have adopt these regulations to contain that, to
mtigate the harmand to make sure that the environnment's
restored after this process.

To do that, there nmust be a state-issued permt, and
we'll talk about a |ot of case. Wether it stays here or goes
to Charleston, there will be a |lot of discussions about permts
and the requirenents related to those. So there nust be a

state-issued permt. It authorizes specific activities in
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speci fic geographic |ocales. Today, we're going to tal k about

sonme permts, say, for haul roads and surface m nes and
preparation plants and so forth. So there are specific
activities authorized by these permts.

To get a permt, the applicant has to nmake a nunber of
showi ngs, and one of those is to prove or at |east to nake a
showing that it has the legal right to be there and to m ne,
the legal right to access the surface, the legal right to take
the coal out of the ground and to sell it. So there's a
variety of different |egal obligations or at |east, | guess,
| egal rights that the permtee has to showto the state, West
Virginia DEP before it will issue a permt.

THE COURT: Al right. Can | just ask you to pause?
W' ve solved the nystery of the 2019 statenment. It was filed
by your office in Tennessee on behal f of Bridgestone Tire.

MR EARLY: Only Bridgestone?

THE COURT: No.

MR. EARLY: h.

THE COURT: But the docket headi ng description which
Is the way -- as you know, we |ook at this stuff on CM ECF
says it was filed on behalf of Bridgestone Tire. So the search
that fol ks may have done didn't show the four sureties, but
they are, in fact, included in the 2019.

MR. EARLY: Ckay. Thank you, Your Honor.

THE COURT: Just to relieve the suspense about the
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I ssue of the 2019.
MR. HUEBNER  Thank you, Your Honor. |'d actually

li ke to apol ogize. W actually found it the same way while the
Court did. | was going to rise when he was done --

THE COURT: Ckay.

MR. HUEBNER -- to say that we found it the sane way.

THE COURT: Al right. Just so we take that off the
table. Al right. Keep going.

MR EARLY: Thank you.

Then the last, and it's very inportant in
consi derations here, is that the permt has to include a
preci se mning and reclamation plan. Mning, of course, is
this process that takes coal out of the earth, as the Court has
al ready acknow edged, but in the context of this permtting
process, the permtee, the individual, the entity that gets the
permt, has to propose a sequence of mining and then the
recl amation that cones along with that.

THE COURT: (kay.

MR. EARLY: So it's an integrated process.

THE COURT: R ght.

MR EARLY: Wich brings us next to this reclamati on.
In the requirenments in SMCRA, reclamation involves a variety of
different activities. One of those is referred to as
backfilling and grading, noving the earth back to fill in the

hol es that have been forned, cover over roads, things |ike
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that. Another is revegetation, establishing the approved m x

of plants, whether it's grasses, pasture or trees, whatever,
but re-establish vegetation on this --

THE COURT: Ckay.

MR EARLY: -- disturbed earth. Third is to maintain
or restore the hydrol ogi c bal ance. Because of the disruption
and the possibility of the introduction of pollutants in
surface water, there are requirenents for nonitoring water
quality and to establish and re-establish the water quality
comng off the site.

When all the reclamation is conpleted, there is a
process where the permtee proposes to get its permt rel eased
and its bonds released, its financial assurance rel eased.
There is a provision for public inspection or at least to
acconpany the inspector, and then if everything' s in good
shape, the permt can be conpletely rel eased.

THE COURT: Ckay.

MR. EARLY: One aspect to consider there, though, is
that typically those permts will not be rel eased unless all of
those factors are net including maintaining the hydrol ogic
bal ance, maintaining the water quality.

The third aspect, again, of this SMCRA that we wanted
to talk about again is the financial assurance; that's where
our clients cone in. The SMCRA requires that that the permtee

provi de sone formof financial assurance, and the way that
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that's neasured is it's supposed to be an anount sufficient to

allow the state regulators in this case in Wst Virginia, the
West Virginia DEP, to conplete the reclamation if the pernmtee
fails to do so, and there nmay be sone problens with the actua
cal cul ations. There are varieties of mechanisns that can be
used to neet those financial assurances. One is, of course,
cash; the state governnents are always happy to have cash,
letters of credit or surety bonds issued by comerci al
assureties, as our clients are.

The other two prograns, again, just very briefly, the
Mne Safety Act, although that's largely for the protection of
human heal th, m ners, and people who |ive near mnes. The
place that it cones into inportance here is because the M ne
Safety Act is inplenented by the Mne Safety and Health
Adm ni stration or MSHA, al so oversees the construction of the
| arge dans that formthe down-gradient portions of slurry
I mpoundnent s where liquid coal waste is stored after coa
processing. |'d like you to | ook at a photograph of one of
those, but in order to maintain the integrity of those dans,
there are specific requirenents fromMSHA in terns of design
in ternms of inplenmentation and mai nt enance.

The third program the Cean Water Act, |like the
SMCRA, is -- although it's a federal program it's adm nistered
by the individual states. In Wst Virginia, the West Virginia

DEP adm nisters that as well. The inportant aspect of the
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Clean Water Act to this case is that there's a genera

prohi bition of the discharge of pollutants into surface waters
unl ess there's a permt that authorizes the discharge of
specific identified pollutants, typically with specific
effluent limtations. And so in sone of the papers, there is
di scussi on about the anpbunts of the pollutants. And so the
Clean Water Act is inportant fromthat aspect.

Now, the -- so those are the -- that's kind of the
statutory franmework under which all these debtors' operations
t ake pl ace.

| would like to focus on sone exanples, again, just to
show what the debtors do because although nmany of the
busi nesses the Court has addressed about -- covered in cases in
this district or other courts, for that matter, not many of us
have experience with these particular mning operations and
their scope. That's why in our reply we included the
decl aration of Roland Doss, Barry Doss. He's an engineer from
West Virginia. M. Doss is in the courtroom and he's
avail able if the Court has any questions for him

In his declaration, and that was attached as an
Exhibit A to our reply nmenorandum on pages 2 through 4, he
descri bes many of the itens that we had nmentioned both in our
initial menmorandum and in our reply of conponents of the m ning
operations, things |like surface m ning and sedi nent control

structures, high walls, and so on. He, at our request,
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conducted a review of the West Virginia permtting database and

found 264 -- approximately 264 permts issued to the various
Patriot entities in West Virginia in some formthat's not
"completely released". In other words, if you | ook at the
permtting database, there are many --

THE COURT: | wunderstand.

MR. EARLY: Ckay. So these are "active permts" from
the standpoint they're still on the books. 157 of the permts
aut hori zed under the O ean Water Act are the so-called NPDES
permts. There are arguably twelve total m ning conpl exes
i dentified, none of these in Wst Virginia, three of themin
Kent ucky.

He then went on in sone detail as a representative of
these conplexes in West Virginia to tal k about what the debtors
refer to as the Paint Creek conplex. And in that, he found
that there were roughly fifty-seven permts associated with
that. In the Paint Creek conplex and its vicinity, there are
twenty-eight surface mning permts, ten underground m ning
permts, and nineteen other permts consisting of things |ike
haul roads, preparation plants, and refuse or waste facilities.

THE COURT: Al right. So, M. Early, | appreciate
all this, of course. | guess ny questionis -- | don't think
anybody' s di sputing any of this.

MR. EARLY: Ckay.

THE COURT: And | certainly appreciate the background
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and the information. How does this connect up to your position

that there are -- | agree with you that there is a very
conplex, multilayered web of permtting and regul ati on and
environnental concerns. | totally agree with you. 1It's
conplicated. Environnental lawis conplicated; it's very
conplicated. But where am| supposed to go with it, and

t heref ore what ?

MR, EARLY: Ckay. Well, Your Honor, not only is it
conpl i cated, but because of the very nature of the debtors'
busi ness, what it does, mning coal, we think that the scope is
important, as well. It's not just a matter of the
Interrel ationship between environnmental law itself and the
different statutory prograns and how that interacts with
bankruptcy |law but also in |l ooking at this interest-of-justice
question and the connection or interest that the forum has, the
sheer magni tude and the inpact of these operations on Wst
Virginia are inportant. And that's what we'd |like to give,
again, the Court just a flavor of one of these nine Wst
Virginia conplexes and its size

For exanple, this Paint Creek conplex, just the
permtted areas, is about 15,000 acres. That's about
twenty-three square mles. And as | understand it, if we |ook
at just the land area of the island of Manhattan, it's about

twenty-three square mles. So we're tal king about enornous

I mpact .
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And | would -- M. Doss included sone aerial photos.

These are froman agricultural database taken in 2011. Those
are in the record --

THE COURT: Yes.

MR EARLY: -- by the stipulation. W do have sone
denonstrative photographs. 1'd |ike to have M. Doss cone up
and to accommopdate the caneras and the m crophones, I'd |ike
to --

THE COURT: To what end? Wy -- they're in your
papers. | sawthem They're in full color. |1'mhappy to
listen, but | just need to understand why, what it is that

you're asking nme to | ook at.

MR. EARLY: Ckay. Well, in looking -- for exanple,
| ooking at Exhibit B, which is an aerial of the entire section,
again, it gives an idea of the relationship of the total
permtted area to not only thensel ves, not only the debtors
operations but also the proximty of neighboring comunities
and so on.

In | ooking at the follow ng four photographs, focusing
In on specific features, these somewhat abstract terns |ike
hollow fills and haul roads and high walls are shown there in
detail, and we'd like to point those out just so that they
don't exist as a word isolated out of reality but show what
they actually | ook |ike.

THE COURT: (kay. Go ahead.
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MR. EARLY: Thank you, Your Honor.

M . Doss, please.

THE COURT: Let ne stop to inquire of the other
parties to the stipulation. |Is this in any way at odds wth
the stipul ati on, because when we started yesterday you told ne
that everything was stipulated. So |I'mvery happy to see this
and have it cone in, but I don't want to run afoul of what the
parties agreed to.

MR. HUEBNER: Sure. Your Honor, for the record, only
because you asked, this is certainly very surprising to us. W
think the reason we stipulated was to avoid having to have, for
exanpl e, the lawers spend thirty-five mnutes restati ng what
was in the declaration that we admtted w thout objection. Wy
he's now going to be going through all the exhibits, the
decl aration, when | think everybody agrees we mne a | ot of
coal in West Virginia, we have many permts in West Virginia,
our conplexes are very large in West Virginia, there's a |ot of
abat enment .

THE COURT: Well, | think, M. Heubner, that it's
fair --

MR. HUEBNER: But we're not going to object.

THE COURT: -- that the parties want to have the
opportunity, visually, to nake their point about what it
actually looks like. | think that's fair. So | don't think

we're going to spend two hours doing this, but |'mhappy to
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I sten.

MR. EARLY: Thank you, Your Honor.

THE COURT: Hold on. One at a tine.

Ms. Schwartz, you were up first.

MS. SCHWARTZ: W have no objection, Your Honor.

THE COURT: Al right. M. Jennik.

M5. JENNI K:  The union has no objection.

THE COURT: Al right. Thank you.

Al right. Now, we're going to --

MR. HUEBNER:. W can't see the easel though, Your
Honor. That's a different issue.

THE COURT: (kay. There's a gentleman rising with
copies of what is on the easel. Are these exactly what was
copied to the declaration?

MR EARLY: These are taken fromthe declaration.
They are fromthe exact PDF files printed.

THE COURT: Ckay.

MR. EARLY: So we do have nultiple copies.

THE COURT: Al right.

MR. EARLY: And these are exactly as those in the
record.

THE COURT: Al right. Now, the way the -- 1'd like
to have copi es because nmy colleague up here is in ny line of
sight, and she can't nove because she's recording the

proceedi ngs. And for the purpose of -- yes. For the purpose
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of what folks can see. G ve ne a nonent, please.

Al right. | think you' ve -- |'ve been handed copies
of the |arger versions of what you have up there, but if you
noved it over here to the witness box, then ny view would be
| ess obstructed. So |I'm happy to | ook at these versions that
you gave ne or you can nove your easel over here and I can | ook
at them over here.

MR. EARLY: W'Ill be glad to nove them Your Honor.

THE COURT: Al right. Sure. O if you like, you can
turn themaround to the folks in the courtroomwho nmay not have
the copies that you just handed out. Just to be clear, what
the canera can see is the bench and the podium So the folks
who are with us renotely will not be able to see these, but
they're in the record; they're attached to the declaration.

MR. EARLY: Thank you. And for that reason, | wll
try to describe the I ocation on the photographs. W had
under stood that having it here would be in the canera, but we
appreciate the Court's accommodati on.

THE COURT: Well, unless you want to stand behi nd them
and speak frombehind them | don't think we can pull that off.
So let's keep going, please.

MR EARLY: GCkay. Thank you.

This first photograph -- again, this is Exhibit Bto
M. Doss's declaration. This is -- the orientation is north-

south wwth a long axis. The aerial photograph is taken from an
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1| agricultural database. This is dated 2011. And what M. Doss
2|l and his staff have done is to overlay this aerial photograph
3| with sone light red or salnmon hatching indicating the permt
4| boundaries of the surface disturbance. So this is the roughly
5|/ 15,000 acres in this one Paint Creek conplex, one of the nine
6| conpl exes.
7 The area subscribed by the red dash line is roughly
8|| eleven mles by eight mles. O course, not all of that is
9|| affected by the ongoing Patriot operations, just the cross-
10|/ hatched areas.
11 THE COURT: Are the -- in very small font, are the
12|/ nanes on here towns, Leewood, Holly, Red Warrior, or are those
13| nanmes of mning conpl exes, or what are those?
14 MR EARLY: Those are communiti es.
15 THE COURT: Conmmunities. Ckay.
16 MR. EARLY: Yes, they are.
17 THE COURT: Al right. |Is there anything else on this
18| slide?
19 MR. EARLY: No, Your Honor.
20 THE COURT: (kay.
21 MR. EARLY: Moving next -- and this is not going to be
22| in sequence with the five that cane fromthe declaration,
23 || although this one is. Exhibit C--
24 THE COURT: (kay.
25 MR EARLY: -- which is the next exhibit.
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THE COURT: And | should be holding it sideways,
right?

MR EARLY: This -- its proper orientation is
hori zontal , yes.

THE COURT: Ckay.

MR. EARLY: In the upper left is a north-south arrow.

THE COURT: R ght.

MR EARLY: A scale bar in the lower left. And the
i nportance of this, this is an unreclained valley fill and
orient the viewer's -- if you begin at the upper |eft-hand
corner of the northwestern corner of this photograph, there
IS -- appears to be a crease running across from northwest
to -- I"'msorry -- fromnortheast to sout hwest.

THE COURT: Northeast, hold on.

MR EARLY: And it's a valley at the -- up in the
upper portion, the receiving stream

THE COURT: Ckay.

MR. EARLY: M. Doss. Then running fromthat in an
angle fromthe upper left to the lower right is what used to be
a val l ey neighbored on each side by the currently existing
forest. The sort of beige triangular-shaped structure, that is
the unreclainmed hollow fill or valley fill

THE COURT: Al right. Wat's the difference between
the beige triangular structure and the |ighter-colored area

just to the right of that?
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MR. EARLY: Well, the lighter-colored area, if you

begin at the upper right-hand part of the photograph --

THE COURT: R ght.

MR EARLY: -- and work away kind of |like a comma
around to the | ower portion of the photograph, those are areas
where m ning has occurred. The overburden has been renoved.

THE COURT: (kay.

MR EARLY: Mich of the coal has been taken out. |If
you extend fromthe triangul ar-shaped, unreclainmed hollow fill
and continued dowmn fromupper left to lower right, that is
where the valley was that has now been filled in by this
process of m ning.

THE COURT: Al right.

MR. HUEBNER  Your Honor, may | be heard just for a
mnute. | really do apol ogize, but frankly, everybody on this
side is yelling at nme to stand up, and so |'mgoing to take the
risk and do it. This is the nost extensive testinony | have
ever heard from sonebody who is not the witness. Now, he's
violating the stipulation extensively by testifying and goi ng
through a detailed Q and A explaining the exhibits to -- an
affidavit of which he is not the witness. The agreenent of the
parties was that the docunents were going in on the papers, not
that he would literally testify. M next exhibit, Your Honor
I's XYZ. Because not relevant and because we all agree, we --

THE COURT: Well, | think it's relevant, M. Heubner.
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| think it is relevant. | think it's relevant to have an

understandi ng of, in a visual sense, of what's been descri bed

to ne yesterday and since 10 o' clock today, and it's hel pful to

the Court to see visually what's being said. However, | take
your point that this is not testinony; this is not -- | can't
take this as evidence. Yes, |I'masking you questions because |

like to know the facts, but it isn't testinony, so how should
we resolve this problenf

MR HUEBNER. And that's our only point, Your Honor --

THE COURT: (kay. Thank you.

MR HUEBNER -- is he's trying to testify where he
really woul dn't be.

THE COURT: From his perspective -- |I'I| speak for
you, M. Early -- he's trying to explain, but there's a
techni cal point here that's correct, but I'mtrying to
accommodat e you here. So tell nme how you think we should
resolve this dil emma.

MR. EARLY: Your Honor, it was my understandi ng that
with the adm ssion of these various declarations and exhibits
that that was all in evidence --

THE COURT: It is.

MR EARLY: -- and that we could point to specific
aspects of these. W could point out evidence --

THE COURT: Well, you could point to themin the sense

of here's Exhibit Ato M. Doss's declaration, this is a
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pi cture of blank; next. But we've enbarked on your filling in

the details, and | followed you because |I'minterested, but
it's additional information. |I'mnot sure that it -- unless
soneone has a reason to believe that what you' re telling ne is
i naccurate, but it's not evidence. Wat you're telling ne now
I's not evidence, right? | mean, you agree with that, right?

MR. EARLY: | agree with what | say is not evidence.

THE COURT: R ght.

MR EARLY: What |I'mtrying to point out is what is in
M. Doss' declaration and to point to specific parts of the --
for example --

THE COURT: (kay. So why don't we do it that way.

MR. EARLY: Ckay.

THE COURT: Wy don't we -- | have M. Doss's
decl aration, so why don't we try to do it by looking at the
slides -- | call themslides still -- and you pointing nme --
tying it to the statement in M. Doss's declaration, and naybe
we can --

MR. EARLY: Ckay.

THE COURT: -- get it done that way.

MR EARLY: Thank you.

THE COURT: Al right.

MR EARLY: Looking at paragraph 12 of the
declaration, this is on page 6 --

THE COURT: R ght. Ckay. | see it.
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MR EARLY: If --

THE COURT: That's the -- so that ties to the third --
t he next slide.

MR EARLY: That ties to this Exhibit Cto his
decl aration, which is the photograph that's up --

THE COURT: (kay.

MR EARLY: -- on the easel.

THE COURT: (Ckay. All right.

MR EARLY: So maybe we could do this. He nentions in
here an unreclainmed valley fill.

THE COURT: R ght.

MR. EARLY: If M. Doss could point that out.

THE COURT: (kay.

MR. EARLY: Downstream sedi nent ponds.

THE COURT: Al right. W have nonver bal
comuni cation going on here. M. Doss is pointing, and of
course, the record can't reflect that. So we're just going to
generally state that as you go through this, M. Doss is
pointing to various areas of the photograph, but I don't have a
way of recording that. Al right. So I'"mjust going to follow
along. Al right?

MR EARLY: Wuld it be acceptable if | describe the
| ocati on?

THE COURT: No. | nean, he's -- | can see it. He's

pointing to it, and there's just no way to record that in the
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record other than the fact that he is pointing to an area. |

don't think it's worth worrying nuch about this, so let's keep

goi ng.

MR, EARLY:

THE COURT:

MR, EARLY:

THE COURT:

MR, EARLY:

THE COURT:
next slide?

MR. EARLY:
show t he contrast of
fills --

THE COURT:

MR. EARLY:

THE COURT:

Al right. The internal haul roads.
Ckay.

An open area of high wall.

Ckay. Al right. That covers --
Next --

-- photograph 12. Shall we turn to the

Yes. And we can -- to organize this to

t he unrecl ai mred and recl ai med val |l ey

Ckay. Now, these were --
-- thisis alittle bit out of sequence.

-- given to nme in a different order. So

you want ne to skip to the one that's on the easel right now?

MR, EARLY:
THE COURT:
MR, EARLY:
valley fill.
THE COURT:
MR, EARLY:
THE COURT:
MR, EARLY:

Yes, Your Honor. That woul d be Exhibit F.
Ckay. Al right. That's this one.

And this is a regraded but unvegetated

Ckay.

And areas of open high walls.

Ckay.

Next, this would be Exhibit Dto his
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declaration. That's paragraph 13.

THE COURT: Hold on. Let ne get there.

MR EARLY: And the exhibit nunbers are shown in the
| oner |eft of the photographs under the scal e bar.

THE COURT: So this is exhibit which one?

MR. EARLY: D, as in dog.

THE COURT: D, as in dog. Gve ne a nonent. Ckay.
That's this one?

MR EARLY: Yes.

THE COURT: Ckay. Go ahead.

MR EARLY: The coal preparation plant.

THE COURT: (kay.

MR. EARLY: The coal stockpiles, conveyer belts, and
an i n-stream sedi nent pond.

THE COURT: Ckay.

MR. EARLY: And then finally the -- this is Exhibit E,
par agr aph - -

THE COURT: Al right. That's this one.

MR. EARLY: Paragraph 14 of the Doss decl arati on.
This is a conbi nation coal refuse disposal area and slurry
I mpoundnent .

THE COURT: Ckay.

MR EARLY: And again, M. Doss has described the
various functions of those conponents, nmaking up these that are

typical --
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THE COURT: R ght.

MR. EARLY: -- of the debtors' operations --

THE COURT: Ckay.

MR EARLY: ~-- and their variety of inpacts.

THE COURT: Al right. Thank you

MR EARLY: | think we're finished.

THE COURT: (kay. Thank you, M. Doss.

MR. EARLY: That brings us to sort of the third topic,
the wap up, and how these factors conme into play in this
particul ar question before the Court and rmay play out ahead as
t he case continues.

Agai n, |l ooking at the reclamation obligations, those
phot ogr aphs, again, typical of the debtors' operation, show the
earth di sturbance. W know that fromthe debtors' 10Q filing
that they estimate roughly 297 mllion dollars in acknow edged
reclamation costs. | would argue that those costs are based on
estimtes of continued mning and reclamation as | tal ked about
earlier wwth the integrated m ning and reclamation plan. |If,
for sonme reason, mning were to stop mdstream as it were
then those estimates, | would submt, are very, very |ow
because the reclamation usually continuing assunes that there
wi Il be spoil fromfuture operations to be used to reclaimand
regrade and resurface the areas previously disturbed by m ning.
If you just drop-dead stop, it |eaves everything undone, and

It's nmuch nore expensive to reclaim So we submt that those

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 72 of 460

_ PATRIOT COAL CORPORATION, et al.
estimates are probably pretty lowif they call a halt to

operations in one of these sites.

THE COURT: Al right. But that nmeans that you have
an interest in a successful reorgani zation of the conpany and
t he continued operations, right?

MR. EARLY: Absolutely, we do.

THE COURT: So we all agree with that, right?

MR EARLY: Yes, yes.

THE COURT: (kay. That's the goal of this proceeding,
right?

MR EARLY: To have them energe, to have all the
permtted obligations --

THE COURT: R ght.

MR. EARLY: -- continue on to the reorgani zed debt or
yes, Your Honor.

THE COURT: Right. Ckay.

MR EARLY: Water treatnent costs. The debtor --
again, the 10Q filing focusing primarily on the sel eni um
treatnent. W tal ked about --

THE COURT: R ght.

MR EARLY: -- in our noving papers about the consent
decree. Their 10Q filed in August describes a variety of
different ongoing litigation and obligations to treat for the
heavy netal selenium not even counting their other water

treat ment hydrol ogi ¢ bal ance expenses. W don't know what
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those costs are yet. But specifically for treating the

sel eniumrel ated di scharges, the debtors estimate 440 mllion
dollars for that. Total 737 mllion dollars which, as M.
Mel drum descri bed, that's extraordinary. |It's nore than all
t he unsecured debt right now And although the reclamation
expenses, as we tal ked about, the drop-dead costs nay be
| arger, the existing alnost 300 mllion dollars and
acknow edged reclamation costs are part of their business going
forward, part of their duty to conply with the state | aws
related to mning and reclamation. And it's because of these
enor mous acknow edged liabilities that our clients, the
sureties, are nervous. W're concerned that they may try to do
what the Court has al ready acknow edged that they are not able
to do, and that's to wal k away fromthese. And we're concerned
about that. W don't want those kinds of opportunities to
happen.

In light of the --

THE COURT: But we're in agreenent on that, so that's
not going to happen --

MR. EARLY: Thank you.

THE COURT: -- because that's not the |aw, right?

MR EARLY: W agree.

THE COURT: But the conpany wants to reorgani ze, and
If you were here yesterday, we tal ked about the unfortunate

fact that bankruptcy courts don't have noney-printing nmachi nes,
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right?

MR, EARLY: Yes.

THE COURT: So there's lots of liabilities, and
there's lots of responsibilities that the debtor is trying to
figure out how to bal ance and how to figure out a way to
I ncrease the value or increase the pot that can be nade
avail able to the creditors, right?

MR, EARLY: Yes.

THE COURT: R ght. So there are many, nmany conpeting
interests that have to be balanced. What's bad for the
environnment mght result in nore dollars being freed up because
the conpany has to pay |ess, which I'mnot suggesting is the
right result. Those all have to be bal anced, and the
Bankrupt cy Code dictates how bankruptcy courts are charged wth
doing that. |It's extremely conplicated, makes ny head hurt,
the intersection of bankruptcy |law and environnental |aw. Few
things make it hurt nore with the possi bl e exception of tax. |
think a lot of |awers are agreeing wth ne.

MR. EARLY: It is conplicated, Your Honor, and it's
premature to get into the specific argunments at this tine
because --

THE COURT: It is.

MR EARLY: -- we don't know yet what the facts are.

THE COURT: R ght.

MR. EARLY: But these are issues that face Wst
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Virginia, the scope, again, of the exposure in West Virginia

and the regulators and the people, the land there, the water,
all there in Wst Virginia.

THE COURT: But just to be blunt, you have no reason
to believe that a court outside of West Virginia will, I'll use
the word "care" any |ess about making it right, making the |and
right, making sure folks are healthy and not drinking water
that has pollutants init. You have no reason to believe that
any bankruptcy court anywhere wouldn't try to do the right
t hi ng, do you?

MR EARLY: | have no concern about that, Your Honor,
no.

THE COURT: (Ckay. Good.

MR. EARLY: And that's the end of ny --

THE COURT: Ckay.

MR EARLY: -- presentation. Thank you.

THE COURT: Al right. Thank you

Al right. | think that we are nowto the joinders to
the two notions. Am| correct? Does everyone agree that
that's where we are? So we have AEP. |Is AEP here today? Al
right. Then | guess they don't want to speak.

W have the West Virginia Attorney CGeneral. Al
right. W have the Kentucky Department of Natural Resources.

MR. WOOD: Here, Your Honor.

THE COURT: Yes. M. Wod, would you like to be
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heard, sir?

MR. WOOD:  Your Honor, | just wanted to nake one
point, and that is that as a regulator for the state agency
that we have a trenmendously limted budget, and it is very
difficult for us to travel, and West Virginia would be nore
conveni ent or the Conmmonweal th of Kentucky to travel to than
New Yor k and obvi ously cheaper for us.

THE COURT: Al right. M. Heubner, yes, you're
rising.

MR HUEBNER:  Yeah, two very snmall tiny -- actually
just one tiny little point, Your Honor. The Kentucky DNR is
actually not a joining party. What they've filed --

THE COURT: Ch, you're quite right.

MR. HUEBNER -- is a pleading that says --

THE COURT: They filed a statenent in support, but

they specifically said that they were not joining.

76

MR HUEBNER. Correct. And they indicated that if the

pro hac was granted, they m ght supplenent the record. CQur

records reflect that it was granted virtually inmmediately, and

they have filed no further pleadings.
THE COURT: Ckay.
MR HUEBNER. So what we're left with is a --
THE COURT: A statenent in support.
MR. HUEBNER -- a statenent in support.

THE COURT: Ckay. All right.
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M. Wod, anything el se?

MR. WOOD:  No, Your Honor.

THE COURT: (kay. Thank you.

MR. WOOD: Thank you.

THE COURT: Al right. 1've got the interested
shar ehol ders who' ve nmade the notion to appoint an equity
comm ttee.

MR. CARNEY: W don't have anything on this --

THE COURT: Al right. Thank you, M. Carney.

And finally, | believe I have the joinder of the
pensi on trust.

MR HUEBNER:  Your Honor, while M. Goodchild is
maki ng his way to the podium | do want to be clear, depending
on where he goes -- | obviously don't know what his remarks are
going to be -- | may be rising with procedural objections on
several grounds, one of which being that the joinder was
untinely, but depending on his approach, there may be a far
nore serious objection as well.

THE COURT: Al right.

MR. HUEBNER: | hope not to make it.

THE COURT: We'I| see what happens.

Al right. M. Goodchild, go ahead, please.

MR. GOODCHI LD:  Your Honor, John Goodchild, Morgan,
Lewis & Bockius. | represent the UMM Health and Retirenent

Funds. There are several funds to that. |In an abundance of
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caution, we did file a 2019 statenment on July the 18th.

Your Honor, fromeverything that's gone on so far, 1'd
like to ask the Court's indul gence and ask the Court to ask M.
Heubner to identify the debtors' w tnesses in the room because
| think we should hear fromthe debtors' wtnesses.

THE COURT: The stipulation informed the Court that

there were not going to be any w tnesses.

MR GOODCHI LD: I'mnot a party to that stipulation,
Your Honor.
THE COURT: |'msorry?

MR GOODCHI LD: M clients are not a party to that
sti pul ati on.

THE COURT: Do you wish to cross-examne a W tness?

MR GOODCH LD: | wsh to call a wtness, Your Honor.

THE COURT: This would have been nice to know.
General | y speaking, before a hearing, the Court and the parties
are all informed about what witnesses you intend to call.
Stipulation was presented. Let's see. You're quite right,
you're not listed, but it would have been nice to know that you
Intended to call a wtness. Wy didn't you share this
information with all the parties? This is not -- we don't have
trial by ambush here.

MR. GOODCHI LD:  Your Honor, because until yesterday |
didn't intend to call any w tnesses.

THE COURT: What occurred yesterday that caused you to
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change course, M. Goodchil d?

MR, GOODCHI LD: What happened yesterday, Your Honor,
was, at least in ny estimtion --

THE COURT: The stipulation was filed on the 10th,
right?

MR. GOODCHI LD:  Your Honor, | knew nothing about the
stipul ation before it was filed, nothing.

THE COURT: Ckay. Well, I'malittle confused. So
you and Ms. Jennik are going to have to hel p ne because you
filed a joinder -- I"'msorry -- | don't need to point. You
filed a joinder to the United States Trustee's nmotion, not to
the union's notion, right?

MR. GOODCHI LD: That's right, Your Honor.

THE COURT: R ght. And that's sonething | want to
tal k about, but help me out as to why, when this hearing has
been on the calendar for as long as it has and the stipulation
was filed on the 10th, that |I'mhearing at twenty mnutes to 12
on the 12th for the first tinme that you want to call a w tness.

MR GOCDCHI LD: Well, Your Honor, there's two answers
tothat. The first is | did not know about the stipulation,
and the second answer is | did not intend to call a w tness
until yesterday. And what happened yesterday was it becane
clear, at least in ny view, it becane clear that Your Honor
believes that there is nore to the debtors' intent than sinply

I ncorporating --
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THE COURT: You don't know what | believe. You only

know what questions | asked.
MR GOCDCHI LD:  Your Honor, that's why | phrased it in
terms of ny own view M viewis that what's happened so far

illustrates a hole in the record. And if you had asked ne

yesterday in the norning, | would have said that the rel evant
facts on the interest of justice -- because we've only joined
the United States Trustee's notion -- that the relevant facts

are that the debtors formed those two entities for no purpose

other than to be able to file their bankruptcies in this

district.

THE COURT: (kay. And that is in the stipulation.

MR. GOODCHI LD: That's right, Your Honor.

THE COURT: (kay.

MR GOCODCHI LD: But, Your Honor -- and Your Honor, of
course, | can't speak for Your Honor, but it appears that there

is a hole in the record in ternms of what the debtors thought,
why they did what they did, what they considered before they
made their decisions, who nade the decision, whether there were
alternatives considered, what were the positives in New York
what were the negatives. | don't know the answers to those
questions, Your Honor.

THE COURT: (kay. But you -- the novants have the
burden of proof. | said that enough tinmes yesterday, | think,

so that everybody heard nme on that. So the novants have the
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burden of proof, and those have been the facts on the ground

since this notion was filed. M. Jennik's papers conpletely
acknowl edge that. She conpletely acknow edged that. You're
not going to disagree with that. So I'mjust trying to
understand why it is that, based on questions | asked, the
pension trust now, for the first time, has decided that it
wants to call a wtness.

MR. GOODCHI LD:  Your Honor, the pension trust decided
that it wants to call a w tness because the coments in the
courtroomso far suggest, first, that the Court may be
questioni ng those very sane things, second, that the debtors
don't intend to call a wtness, and third, that the debtors
intend to nake an argunent that is based primarily on burden of
proof. And before this side of the house sits down, | want
there to be sufficient --

THE COURT: M. Heubner, have a seat. Thank you.

MR GOODCHI LD: -- | want there to be sufficient
evi dence.

THE COURT: Well, this hearing is about fairness and
justice, and that includes procedural fairness. So let's start
fromthe beginning. It was surprising to the Court that
notw t hstanding the entry of a scheduling order or the filing
of a scheduling notice, the United States Trustee's notion cane
in when it did. | didn't raise that with Ms. Schwartz. Your

joinder cane in late. Now you're telling ne technically it
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didn't cone in |ate because you didn't join the UMM s noti on,

but it came in late. So once again, now you're late, but that
being the case, | think it's inportant to give parties an
opportunity to be heard when they represent inportant
constituenci es which you unquesti onably do.

So now, let me hear from M. Heubner and anybody el se
who W shes to be heard on this issue of the w tness.

But one nonent, M. Heubner.

So what witness would you like to call, M. Goodchild?

MR GOODCHI LD: Well, Your Honor, | don't know who the
debtors have in the courtroom and that's why | was aski ng Your
Honor's indul gence in having themidentified.

THE COURT: (kay. M. Heubner, you first.

MR. HUEBNER  Your Honor, with all due respect, |
think that this takes Lewis Carroll and "Through the Looking
A ass”" to an entirely new | evel.

The novants, and | guess the late joinders, as well as

the earlier ones, had the burden of proof. He says, | want
this, I want that, | want this, | want that. D d he serve any
di scovery on us? No. Did he ever call and say, | have

unanswer ed questions |ike he just told the Court now? No. Did
he serve a trial subpoena on us which is what |awers actually
do when they say they want a witness to be heard at a trial?
No. Has he even --

THE COURT: But he's not suggesting that we go in the
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back room and i sglﬁeﬂzl?-[iCa(I)Algu%goRePn(gFATlll(e)Nv'vaegtasl' to know who's o3
here.

MR. HUEBNER. Correct. Well, I'lIl get there in a
m nut e.

THE COURT: Ckay.

MR HUEBNER: In other words, the anbush is --

THE COURT: And | don't know who's here.

MR. HUEBNER -- the anbush is even worse. Like you
just tell nme who you' ve got, and then I'll decide who | want to
put on the stand. Exactly as Your Honor pointed out -- and |'m

going to get nore specific in a nonent about who this party

IS -- the stipulation was filed on Monday. | inmagine M.
Goodchild was watching the docket. D d he call and say | don't
agree with this; | have a problem | think | want evi dence?

We woul d have said no at the tine, and we woul d have
said how dare you, after taking no discovery, seeking no
deposi ti ons, demanding this --

THE COURT: Al right. Let's keep the rhetoric down
to a dull roar here. Ckay?

MR. HUEBNER  Fair enough, Your Honor. But the fact
Is, he didn't do any of these things. And let's al so pause for

one nore mnute, because | think it's inportant to note that

M. Buckner -- and this is a little bit conplicated, but it's
there in his declaration for the union -- M. Buckner -- and
this is going to get alittle conplicated too -- M. Buckner is
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the union's representative on the creditors' conmttee.

THE COURT: Not the pension trusts.

MR HUEBNER. M. Buckner is the union's trustee on
the pension trust, which is a real cause for concern for us,
which is not today's issue. M. Buckner had both his
creditors' commttee counsel signing Monday's stipulation, and
the union's counsel sign the stipulation, saying no w tnesses,
no cross-ex. Now his third guy, in his guise as pension
trustee, is comng in and saying | didn't sign that. | want to
Ccross-exam ne the w tnesses.

So there's also an identity of interests between these
parties that we all noted when they didn't join their own
union's pleading. But the same guy has two other law firns
that he is in part connected to, admttedly, each one in a
different role. But for M. Goodchild to cone now at trial and
say | demand a wi tness, when all these things have happened
with no notice to anybody, is extrenely, profoundly, far
out si de the bounds of fair play.

THE COURT: Al right. Thank you.

One at a tine, please. M. Schwartz, you were next.

M5. SCHWARTZ: Thank you, Your Honor. Your Honor, |

know who has the burden on the proof on the United States

Trustee's notion. | put in the proof. Your Honor has a
stipulation. Your Honor has all the declarations in. [|'myvery
well aware -- | said it yesterday -- the burden of proof is a

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 85 of 460

PATRIOT COAL CORPORATION, et al. o 85
preponderance of the evidence; it's not clear and convincing

evi dence, the nore exact --

THE COURT: (kay. But --

M5. SCHWARTZ: But, Your Honor --

THE COURT: -- to coin a phrase, this is not about
you. This is about --

M5. SCHWARTZ: No, no. |I'm--

THE COURT: -- what is your view on the request by the
pension trust to call a witness in the person of somebody who
may be here from Patriot?

MS. SCHWARTZ: Your Honor, | don't think, froma
procedural standpoint, that it's appropriate at this juncture.
| think, as M. Huebner said, when you have a trial, you issue
a trial subpoena, and you determ ne what w tness you're going
tocall. | nmean, all of the things that Your Honor noted at
the outset, | think that in fairness to all of the parties
here, everybody tried to work together to present their cases
and their positions in a collegial and efficient manner.

And | stated it earlier, that the United States
Trustee is of the view that whether or not the debtor -- Your
Honor has great questions, and that's the province of the Court
to ask whatever questions, but Your Honor states it correctly.
The nmovants have the burden of proof. W carefully thought
t hrough what the burden requires, what evidence had to go in.

We are confortable that we put in the evidence that sustains
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our notion. The burden of proof is the burden of production,

whi ch we absolutely put forth for the Court. And we don't
believe that at this point -- to the extent that the Court has
questions of the debtors, it's pretty evident the Court's going
to ask those questions of the debtors.

And Your Honor nmade it clear yesterday that you had a
| ot of questions for the debtors. And the debtors would -- |I'm
sure they recognize -- be obligated to be able to have people
here that coul d provide evidence to the Court, not just
| awyers' statenments, in the event that the Court asked certain
questions. | have confidence that they, in fact, have thought
about that for today. So we are confortable, Your Honor --

THE COURT: (kay.

M5. SCHWARTZ: -- with the evidence that's in on our
not i on.

THE COURT: Al right. Thank you, Ms. Schwartz.

Ms. Jenni k, you're next.

M5. JENNIK:  The union has no position on the request
of the trust to call a wtness. | rise in order to address the

comments that were made by M. Huebner about the role of M.
Buckner --

THE COURT: Pl ease.

M5. JENNIK: -- and the rel ationship between the union
and the trust.

THE COURT: Al right. |Is M. Buckner here today?
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MS. JENNIK: No, he is not.

THE COURT: (kay.

M5. JENNIK: The trusts, of course, are Taft-Hartley
trusts that are jointly managed by union trustees and enpl oyer
trustees. In fact, in these trusts, the union trustees have
counsel and the enployer trustees have counsel. And M.
Goodchild is the counsel to the enployer trustees. He is
appearing here today as the representative and counsel to the
trust as a whole. But | just wanted you to know how it works
in the trust.

M. Buckner is, indeed, one of the union trustees on
these funds. M. Buckner is also a consultant to the union.

Uni on, and nmanagenent trustees, for that matter, are well aware
that they have different roles to play when they are acting as
a union representative and when they are acting as a trustee.
They wear different hats, is the saying. They are well aware
of the possible conflicts that arise in that position --

THE COURT: The possible conflicts -- | mean, you keep
telling me about ny learning curve -- but the possible
conflicts to ne, seemto be trenendous; the potential conflicts
seemto be enornmous. Are they -- is that not true?

M5. JENNIK: | don't -- | nmean, they're always
enornous. Because when the trusts, for exanple, are dealing

with contributions that are supposed to be paid by an

enpl oyer --
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THE COURT: R ght.

M5. JENNIK: -- that enployer may very well sit as a
trustee on the funds. And the trusts may very well have an
interest in what happens in contract negotiations. And both
sides sit as trustees on the funds; but in their role as
trustees of the funds, they act for the benefit of the
partici pants and beneficiaries, not for the benefit of their --
who they are representing: the union or the enployers. And
they are all educated about that. And they are all very nuch
famliar with the duty and their obligation to keep those rol es
separ at e.

THE COURT: Do they recuse thenselves fromparticul ar
vot es?

M5. JENNIK: Yes, they do, Your Honor.

THE COURT: In other words, when the interest of the
pension trust is conpletely at odds with the interest of the
uni on, neaning the current worker -- unionized workers, do they
recuse thenselves in those instances?

M5. JENNIK: Yes. There would be instances when they
woul d do that.

THE COURT: (Okay. Al right, thank you. Anyone el se?

M. Goodchild, did you want to respond to what's been
sai d?

MR. GOODCHI LD: Thank you, Your Honor. There's no

requi rement that any party take any discovery. And that was
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our election. There was also no requirenent that there be

trial subpoenas issued. Those are only to secure the presence
of witnesses for their purpose of being called. The w tnesses
are here, at least | think they are.

| apol ogize to M. Huebner, but as | said to Your
Honor, this came up yesterday.

THE COURT: No, but that's the thing. It didn't cone
up yesterday. The only thing that came up yesterday was what
al ways happens in a hearing. Everyone cones; they're prepared,
as is the Court; and the Court asks questions. And the only
t hing that happened yesterday was that you, | think, tried to
read the tea | eaves of what | was asking. And you then decided
that maybe you better call a w tness because, in your view,
maybe the noving parties didn't discharge their burden

So now, if you -- if this had come up on Monday, if
you had reached out and said nobody told ne about the
stipulation; | don't agree to that; | want a witness; | think
what woul d have happened is we woul d have had a conference
call; we would have scranbled. Maybe | woul d have nmade the
debt ors produce soneone for a deposition, because the parties
woul d want to know where you're going and what you're going to
ask. And the debtors woul d have wanted to prepare whoever the
witness is, just as you would do, but none of that happened.

So now you're putting me in a position | hate to be

in, whichis |I've got, on the one hand, procedural fairness;

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 90 of 460

PATRIOT COAL CORPORATION, et al. 90
and |1've got on the other hand, the suggestion that there's

sone information that the Court should have, that the Court is
not going to have.

MR GOODCHI LD:  Well, Your Honor, | apol ogize for
putting you in the position. And | don't intend to do that,
but the hypothetical that you articulated is a hypothetical.
The fact is, when the stipulation was filed, | wasn't a party
toit; | didn't know about it; and that didn't matter to ne,
because on Monday | did not intend to call any w tnesses.

THE COURT: You are counsel of record in this case.
You better be follow ng the docket.

MR. GOODCHI LD: | am Your Honor.

THE COURT: And it noves quickly. | know there are
hundreds of pleadings. But that's part of your job.

MR, GOODCHI LD:  Your Honor, | did see the stipulation
when it was filed. Wat |I'mattenpting to say, and perhaps
this is ny fault for not being clear, on Monday | did not
intend to call a wtness. So the stipulation anong ot her
counsel was not relevant to ne.

Yest erday, on Tuesday, after Your Honor articul ated
numerous tines that Your Honor was troubled by the stipulation
and that there were unanswered questions --

THE COURT: | don't think | said | was troubled. |
think I made observations about the stipulation and reserved ny

rights, if you wll, to ask questions. That's it.
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For better or worse, we're not nearly done here.

W've -- it's getting to be mnutes to 12. W're getting close
to the point where I'mgoing to give the parties a break. But
we're not nearly done. W've got a long way to go. |'ve got
to hear fromthe commttee. |'ve got to hear fromthe joinders
to the debtors' position, and | have to hear fromthe debtors.

So we've got a long way to go, so M. Huebner, one
nore time from you.

MR HUEBNER  Yes, Your Honor. Just -- there's one
nore fact that | also think is pretty relevant here. |'m going
to leave aside really the fact that the novant has settled and
does not support what he's doing, whether a joining party,
especially a late one is even allowed to say -- although I
stapl ed nyself to your notion, let's | eave that aside.

After we said in the stipulation this chanbers
directed that all the wi tnesses be available in court in case
the Court needed them the union wote in and said M. Buckner
can't make it Tuesday. | think he had to be at the rally in
Charleston. He'll be here Wdnesday. You were just advised
that M. Buckner is not here.

THE COURT: Ckay. M. Huebner, you're telling ne
things that | don't know.

MR HUEBNER:. No, Ms. Jennik just said it on the
record.

THE COURT: No -- yes, she did. But you're quite
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right that the stipulation arrived, and then chanbers

communi cated the general rule that when there are declarants
they're available in the courtroom That's the general rule.
That's the way it's usually done. You people do this a |lot.
You know that that's the case.

MR. HUEBNER: Correct. And ny only point is the
asymmetry here is just beyond it all, especially since M.
Buckner is --

THE COURT: Well --

MR. HUEBNER: -- trustee of the pension trusts, and
he's not here in case the Court has questions.

THE COURT: Well, you know, that's a slightly
different issue, okay? That's a slightly different issue.

Yes, if | -- if some tinme by the end of today the Court decides
that there are questions to ask of M. Buckner, we'd have to
continue this until he was here, which | don't want to do, and
| don't know that it's going to happen.

Look, we're off on -- we're off to the races here.
It's five mnutes to 12. This is what we're going to do.
We're going to take an early lunch break. You people are going
to talk to each other. You're either going to resolve this or
you're going to come back in an hour and you're going to tel
me you haven't resolved it, in which case I'll tell you what
t he answer is.

Al right? M first choice is always that the parties
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work it out. So | think that's what we're going to do. Gyve

me a nonent.

Al right. It's five mnutes of 12. | would ask that
sonebody stop by chanbers at ten mnutes to 1 and | et us know
if you' ve resolved the issue or not.

MR. MELDRUM  Your Honor ?

THE COURT:  Yes.

MR. MELDRUM If | may be heard for one nonent. The
sureties' declarant, M. Doss --

THE COURT: W can't pick you -- we're not recording
you. You need to cone up to a m crophone, any m crophone.

MR. MELDRUM |'mwondering if Your Honor woul d excuse
M. Doss, the sureties' declarant. W're done with him and if
anybody el se --

THE COURT: Anybody have anything further with M.
Doss?

UNI DENTI FI ED SPEAKER  No, Judge.

THE COURT: That's fine. Thank you very nuch

Al right. That's the game pl an.

MR. GOODCHI LD:  Your Honor, yes, one question.

THE COURT:  Yes.

MR. GOODCHI LD:  For pl anni ng purposes, we noted that
there are other things on the Court's cal endar for 2 o' clock
this afternoon.

THE COURT: Not anynore.
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MR, GOODCHI LD:  Ckay.

THE COURT: They' ve been noved to another day. W're
all going to be together until we finish here today. |[1'd like
to finish by 5 o' clock for the conveni ence of the courts in
West Virginia and St. Louis, but | don't know that we will.
But we're going to try, because | have a full cal endar
t onor r ow.

MR GOCDCHI LD:  Understood, Your Honor.

THE COURT: Al right? You' re welcone to use this
courtroom and any of the breakout roons that | hope we've
gotten for you. Al right?

"1l see you at 1 o'cl ock.

MR. GOODCHI LD:  Thank you, Your Honor.

THE COURT: Thank you.

(Recess from11:58 a.m until 1:09 p.m)

THE COURT: Al right. You folks have had an
opportunity to talk during the |unch break?

MR. GOODCHI LD: That's right, Your Honor, we have --

THE COURT: (kay.

MR. GOODCHI LD: -- have not reached an agreenent.

THE COURT: Al right. Does anyone else want to say
anything nore on the issue of calling a witness?

Al right, 1I've thought about the request and I'm
going to deny the request for the follow ng reasons. First of

all, I think it's clear that all the parties have known this
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hearing was comng for a long tine. And the pension trust,

several weeks ago, could have decided that they may want to
call a witness and could have sel ected one or nore w tnesses
and served a trial subpoena by way of a reservation of rights
to do so, dependi ng upon what devel oped. That was way before
the stipulation was a twinkle in anyone's eye. So that's one
thing that could have been done and wasn't.

Secondly, on Monday the 10th when the stipul ati on was
put on the docket, you could have contacted the debtors and
told themthen that you wanted to call a w tness because you're
not -- you don't sign onto the construct or the substance of
the stipulation. So that didn't happen.

Then yesterday we were here together in the afternoon,
and you were obviously listening to what was goi ng on, and at
no point yesterday did you tell the Court or, as far as | can
tell, the debtors that you may want to call a w tness today.

So now we're here today and, as far as | can tell, | don't --
It doesn't appear that you even nentioned it to the debtors or
the other parties this norning, so that we were all hearing
this in real tine.

And finally, the United States Trustee, whose notion
it is that you' ve joined, opposes the request, and the UMM has
i ndi cated that they take no position.

So as a matter of procedural fairness, I'mgoing to

decline to allow you to call a w tness.
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MR, GOODCHI LD:  Your Honor, | understand your

position. So that the record --
THE COURT: It's nore than a position.
MR GOODCHI LD: Ch, I'msorry. Your ruling.
THE COURT: It's a ruling.

MR. GOODCHI LD: | apol ogi ze, Your Honor. | understand
your ruling. | have one thing that I'd like to place on the
record, and I would like -- with Your Honor's perm ssion, |
would like the record to reflect the questions that | intended
to ask.

THE COURT: [|'mnot going to do that. Wat's the

poi nt of that? You can nake whatever argunent you |ike, and
we' ve yet to hear that. So you can nmake an argunment and |'|
listen to it, but I don't know what | do w th unasked,
unanswer ed questi ons.

MR. GOODCHI LD:  Your Honor, | think | have a right to
make a conplete record for any proceedi ngs that m ght happen
| ater. And Your Honor is making a procedural ruling denying
the presentation of evidence, and | believe | have a right to
identify what it is that | wanted to elicit.

THE COURT: Do you intend to go through literally
question by question by question, or are you going to tell ne
what subj ect areas you woul d cover?

MR. GOODCHI LD:  Six things, Your Honor.

THE COURT: Anybody want to be heard?
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2 MS. SCHWARTZ: Your Honor, | think Your Honor nmade her
3/ ruling --
4 THE COURT: | did.
5 M5. SCHWARTZ: -- with respect to it, and we had
6| stated our position, and that --
7 THE COURT: |I'msorry. Pull the m crophone towards
8| you.
9 M5. SCHWARTZ: |'msorry, Your Honor. Sorry. Your
10|/ Honor made her ruling, and we respect the Court's ruling.
11 THE COURT: M. Huebner?
12 MR. HUEBNER:  Your Honor, just one thing. | think
13| that the words of M. Goodchild's joinder actually probably
14| matter for the specific further relief or special favor he's
15| asking for.
16 THE COURT: Hold on --
17 MR HUEBNER. Let nme just read --
18 THE COURT: Hold on. Let ne get the joinder.
19 Ckay, | have it.
20 MR. HUEBNER  Your Honor, with the exception of two
21 || background paragraphs, M. Goodchild's joinder -- or his
22| clients' joinder, | should say, consists of basically two
23| sentences, and | think they're actually very inportant
24 || sentences; the first one says, "Based on the testinony provided
25| at the 341 neeting and the argunents set forth in the UST
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notion, the UMM Health and Retirenent Funds agree with the

United States Trustee that the Southern District of New York is
an i nproper venue to hold the debtors' cases, and contend that
t he cases should be transferred to an appropriate
jurisdiction.” So in the first paragraph he actually tells you
what his joinder is based on: evidence that is already in the
record.

H s second paragraph, though, paragraph 6, is even
nore inmportant: "Therefore, the UMM Health and Retirenent
Funds hereby join in the UST notion and adopt and incorporate
by reference all of the Iegal and factual argunments set forth
therein."

THE COURT: (kay.

MR. HUEBNER Well, the U S. Trustee has spoken; they
have the facts they need, they're in the record, they've made
their legal argument. There is sinply nothing nore to be said
based on the joinder they chose, admttedly a week late, to
file.

THE COURT: (kay, but M. CGoodchild apparently wants
to make a record to preserve an error that presumably he m ght
be able to take up on appeal at the end of the day, depending
upon what happens, which none of us know what's going to
happen. |Is that the point?

MR GOCDCHI LD: Well, Your Honor, that is the

procedural point. There's one other reason why. The fact is
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that even the parties that stipulated prom sed that they woul d

bring a witness that could answer questions if the Court had
any.

THE COURT: \Where is that promse reflected? | don't
know what everybody's tal king about.

MR, GOODCHI LD: Well, Your Honor, the parties have
represented it to you here.

M5. SCHWARTZ: Your Honor, maybe | could be of a
little bit of help to Your Honor, and that is that in the
stipulation we --

MR. HUEBNER. | have it.

M5. SCHWARTZ: -- stipulated that --

THE COURT: Hol d on.

M5. SCHWARTZ: (kay, | have it also and I'Il point it
to Your Honor.

THE COURT: Gve ne a nonent, Ms. Schwart z.

MS. SCHWARTZ: Yeah.

THE COURT: Let ne find it. GCkay, | have it.

M5. SCHWARTZ: It's paragraph 2, Your Honor, on page
2, docket nunber 546. And it states, "The parties have agreed
to not exam ne, either through direct or cross, any of the
declarants, including with respect to 1, 2 and 3."

THE COURT: R ght.

M5. SCHWARTZ: It says, "However, the parties reserve

their rights to exam ne any witness that the Court"” --
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THE COURT: R ght --
M5. SCHWARTZ: -- "may exam ne."
THE COURT: -- but he's not a party to the

sti pul ati on.

M5. SCHWARTZ: Well, that -- when you say what the
promse is of bringing wtnesses to the court, the -- what the
stipulation --

THE COURT: R ght, so if at the --

M5. SCHWARTZ: -- envisioned is if the Court had
questions, it would be --

THE COURT: So we're -- so once again | don't know
who's in the courtroombut, if | were to have questions, then
that woul d open the door to additional exam nation. So the
debtors haven't risen to argue yet, so we don't know if that's
going to happen. O we could get to the end of the day and |
m ght say | want to hear froma particular person, either by
name or by description, and then we'll be in a different place.

But other than this, | don't know what you're
referring to, M. Goodchild, in terns of a prom se.

MR. GOODCHI LD: Well, the prom se was made not just in
t hat docunent but also here. W do know that the people that
signed the stipulation undertook to bring a w tness or
Wit nesses here to the court, which is exactly why the sureties
wer e asking you to excuse their wtness. W know that the

parties, obviously, prepared to answer the Court's questions by
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way of testinony.

THE COURT: There's a big difference, though, between
their understanding that the Court may have questions and their
| ack of understanding that you intended to exam ne those
W tnesses, and that's the focus of what this issue is and what
nmy ruling is.

MR GOCDCHI LD: Yes, | understand that.

THE COURT: |'mcontent to allow you to incorporate
into your argument, which is not evidence, the questions that
you m ght have asked, but | don't understand what that does
ot her than perhaps expose areas in which the novants, in your
view, may not have carried their burden of proof. So |I'm not
quite sure where this is going. But nothing that you say at
this point would be evidence, but |I'mperfectly happy to give
you | atitude to make your argunent. | haven't even heard your
argunent yet. But we have a very peculiar situation here
because the party whose notion that you've joined says that she
objects to what you're doing now So it's very peculiar.

MR. GOODCHI LD: You're right, Your Honor, it is a very
pecul iar thing, but ny perspective onit is that the Court,
havi ng made a procedural ruling that I, the 1974 Pension Trust,
cannot call this witness for the reasons that you stated --

THE COURT: Yes?

MR. GOODCHI LD: -- which at this stage we are not

rearguing --
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THE COURT: (kay.

MR. GOODCHI LD: -- still leaves the question of
substance. And --

THE COURT: It is what it is.

MR GOCDCHI LD: Well, no --

THE COURT: W've all agreed with that. W -- there's

a burden of proof; everybody knew what the burden of proof --

it's straightforward, it's -- and it was left to the various
parties to fill that vessel, and we're not done yet.

MR. GOODCHI LD:  Yeah, but, Your Honor, |, again,
respectfully, | don't agree that it is what it is. Let's see

what the "it" is. Your Honor is --

THE COURT: Are you arguing your joinder now, or are
we still talking about the witness point? | just want to have
the right mndset as | listen to you.

MR GOODCHILD: In the right m ndset, Your Honor, |
woul d |i ke the opportunity to tell Your Honor what the six
questions are that | wanted to ask.

THE COURT: (Ckay, I'mgoing to listen. (o ahead.

MR. GOODCHI LD:  And | was about to expl ain why.

THE COURT: Ckay.

MR. GOODCHI LD: The reason is because, procedure
aside, whether I'mthe right person to ask the questions or
not, I frankly don't have a dog in that hunt. |'mhere in the

courtroomyesterday, |'mhere in the courtroomtoday, and ny
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perception is that the record is not conplete froma

perspective of fleshing out the debtors' decision-naking

process.
M5. SCHWARTZ:  Your Honor --
MR GOCDCHI LD: It doesn't matter to ne whether --
THE COURT: Hol d on.
Ms. Schwartz, you know better.
M5. SCHWARTZ: No, no --
THE COURT: You --
MS. SCHWARTZ: | was going to object, Your Honor.
That's --
THE COURT: Well, | know you were going to object, but

I"'mtelling you to wait until he's finished speaking, and then
you all can tell ne what your objections are, okay?

Go ahead.

MR. GOODCHI LD:  And from ny perspective, Your Honor,
it doesn't matter to ne whether |I'mthe one asking the
guestions or Your Honor is the one asking the questions. M
perspective is, if Your Honor feels that there are questions
that are unanswered about the debtors' decision-making and the
debtors' intent, then | do not want there to be a technica
situation in which there is a failure of evidence that woul d
all ow an argunment that sinply for failure to nmeet a burden of
proof --

THE COURT: It's not sinply for failure to neet a
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burden of proof. This is a biggie, okay? This is a biggie.

There's a burden of proof; the parties have the burden of
proof, they know what it is, and decisions should be made by
courts based on parties' failure, or not, to fulfill their
burden of proof. [|'m not supposed to be putting ny thunb on
the scale in that regard; that's what the adversary systemis
about .

Now, you can tell -- you' ve all suffered through --
now we' re going on six hours of this and we've got a lot nore
to go -- that | ask a lot of questions. | do ask a |ot of
questions; maybe too many questions. But |I'mnot going to
hijack the presentation of the evidence to that extent. If |
have questions when the debtors stand up, when the commttee
stands up and when the other parties stand up, |'mgoing to ask
them and if they can't answer the questions, it's going to be
their call whether or not they suggest that | speak to somebody
fromPatriot. | don't know what's going to happen yet.

MR. GOODCHI LD:  Your Honor, | agree with that, and
that's the reason why it was our viewthat it was appropriate
for a party to the proceeding to call the w tness.

But in any event, these are the six things that I
t hought to ask. The first is, was there an anal ysis done
regarding where to file the debtors' Chapter 11 cases, and what
was that anal ysis? Two, who was involved in that decision and

who ultimately nade the decision for each of the debtors?
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Three, when was that decision made? Four, what information and

consi derations were taken into account in nmaking that decision?
Five, what alternatives, in terns of venue, were considered by
the debtors? And six, why choose New York? What were the
positives and what were the negatives in that decision? Those
were the things that | wanted to ask.

THE COURT: (kay. Let's keep going.

MR. GOODCHI LD: Thank you, Your Honor. Your Honor has
asked a question about why it was that the 1974 plan and the
other UMM Health and Retirenment Funds didn't join the union's
notion. | want to try to take that upfront.

THE COURT: (kay.

MR. GOODCHI LD: The union represents the interests of
the individual retirees. So fromthe perspective of
conveni ence of the parties, that was an argunent that was best
made by the union as the representative of those individuals.
Now, those people -- sonme of those people may happen to be the
beneficiaries of one or nore of the UMM Health and Retirenent
Funds, but the truth of it is that ny clients are a pension
fund and three healthcare funds; and they differ in |lots of
ways that we could get into, but that's not very relevant here
t oday.

But really we didn't think that the question of
conveni ence was one that we were best placed to nake. The UWWA

Heal th and Retirenment Funds are based in Washi ngton, DC and
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they're admnistered by a staff, and they have counsel and one

of their lawers is in Washington and the other |awer, ne, is
in Philadel phia. So as much as we have sone connection to the
uni on, the question of conveni ence wasn't one on which we had a
Vi ew.

Two --

THE COURT: So your viewis aligned wwth the U S
Trustee's view that the case shouldn't be in New York, but you
express no view as to where it should be?

MR GOODCHI LD: Well, Your Honor --

THE COURT: | nean, that's what the U S. --
MR. GOCDCHI LD: -- we have not so far taken --
THE COURT: -- Trustee has told ne.

MR. GOODCHI LD: And we have joined in that and we have
taken no position on the record in terns of where we would |ike
the case to be transferred.

THE COURT: Ckay.

MR GOODCHI LD: The UMM Heal th and Retirenent Funds
appear in bankruptcy cases frequently. | know |'ve been doing
this for about twenty years for them and |I've been all over
the country, so | do have experience in these sorts of cases in
lots of different bankruptcy courts. 1'Il tell you that a
greater nunber of beneficiaries of the pension fund reside in
West Virginia than in any other state. 1'Il also tell you that

t he pension fund --
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THE COURT: But we -- just two sentences ago you told
me - -

MR, GOODCHI LD:  Yes.

THE COURT: -- that you don't have a position on
wher e.

MR. GOODCHI LD: You're right, Your Honor.

THE COURT: You just have a position on not here.

MR, GOODCHI LD: You're right, Your Honor, and that's
exactly what | said to you; | said --

THE COURT: (Kkay.
MR GOCDCHI LD: -- we have not taken a position in

ternms of where the cases should go.

THE COURT: Al right, so notw thstanding that you

just told ne that nost of your folks live in West Virginia,

it's not your position that the case should go to West

Virginia?

MR GOODCHI LD:  Qur druthers would be West Virginia;

of course they would, but --

THE COURT: But -- no, no, no.
MR. GOCDCHI LD: -- we have not taken an official

position --

THE COURT: St op.
MR GOODCHILD: -- onit.
THE COURT: Stop. Stop. You filed a pleading. Your

pleading joined the U S. Trustee. Your pleading didn't join
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the union. And now you're telling ne your druthers are "of

course they would". | don't know that. That's not what your
pl eadi ng says.

MR GOCODCHI LD:  You're right, Your Honor. |'m not
backi ng away fromthe pleading. | have told you we have not
taken an official position on where the cases shoul d go.

THE COURT: (kay.

MR. GOODCHI LD: W joined the U S. Trustee's notion
because when it became clear that the only reason for the
i ncorporation of the two New York debtors was to take advantage
of getting relief under Chapter 11 in this court, we felt that
the interests of justice were not served by having the cases
stay here. The timng of the joinder followed the timng of
the United States Trustee's joinder. W filed -- or the United
States Trustee's nmotion. W filed --

THE COURT: But that doesn't make sense to ne,

M. Goodchild, because | actually don't renmenber the order in
which they were filed. But the sureties filed their notion and
the union filed its notion, and each of themvery strongly nade
the case that it wasn't just about the convenience; it was the
interest of justice. So | don't understand why at what |
consider to be the eleventh hour, the U S. Trustee nade its
notion. And | understand procedurally that as a policy matter
the Ofice of the U S. Trustee doesn't file joinders; that's

not news to ne. But be that as it may, they filed their own

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 109 of 460

_ PATRIOT COAL CORPORATION, et al. 109
not | on.

So the interest-of-justice argunment was out there from
t he begi nning and you didn't step up; you didn't file your
notion. So this whole series of events has been nystifying to
me, and it remains nystifying to ne right now The U S.
Trustee is the -- | don't want to use the wong word, but has
an oversight function, charged wth overseeing the integrity of
t he bankruptcy process; they're pretty consistent on that
score, okay? And they chose to file that pleading. But you're
t he guardi an of your clients' interests, right? So it's just
not adding up to me why it was that the U S. Trustee's notion
pronpted you to action. And the union's notion and the
sureties' notion, which are much |onger, nore detailed if you
will -- some mght say strident, but I wouldn't -- why that

didn't pronpt you to act.

So it's just not adding up, to me. And I'll give
you -- we can keep going so you can make nme understand, but |'m
just -- it's not adding up to ne.

MR. GOODCHI LD: Al I can do to try to denystify the

situation is to tell you what happened, from our perspective.
The United States Trustee filed her notion. The United States
Trustee took an exam nation of the debtors under Section 341.
In the 341 neeting, fromour perspective --

THE COURT: When did the 341 neeting occur?

MR. GOODCHI LD: | forget the date.
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1 THE COURT: Was it after the filing of the initial
2|/ notions? Ms. Schwartz?
3 M5. SCHWARTZ: It was after the -- it was on August
4 23rd, | believe, and it was after we filed our nmotion. It was
5/| before --
6 THE COURT: After you filed your notion, or after
7| the --
8 M5. SCHWARTZ: Yeah. August 23rd.
9 MR HUEBNER  Yes, Your Honor. The order is the union
10| notion --
11 THE COURT: The sureties' notion.
12 MR. HUEBNER -- then the surety notion; then the
13|| trustee's notion; then the 341 --
14 MS. SCHWARTZ: Yeabh.
15 MR. HUEBNER: -- and then several days after that, the
16| untinely joinder of M. Goodchild' s clients.
17 THE COURT: Ckay.
18 MR. GOODCHI LD:  Ckay.
19 THE COURT: (o ahead.
20 MR. GOODCHI LD: And we filed our joinder the next
21| business day after the 341. W did that because ny co-counsel
22 || attended the 341. From our perspective, that was the first
23 tine that it was clear that the debtors' only notivation, only
24 || purpose for the two entities, was so that Chapter 11 relief
25| could be afforded in this district. And from our perspective,
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that offends principles of interests of justice. And so, Your

Honor, that explains the timng.

THE COURT: But you see, then we get to the question
that | asked Ms. Jennik, and she patiently |istened so many
times yesterday, which was, and what you were getting to
bef ore, which was the analysis of the cost and benefits to your
client. Right? So there's the issue of what the debtors’

t hi nki ng was; there's the issue of what the union's thinking
is. The U S Trustee is here defending a principle of justice,
and she told ne that, yesterday when we had her argunent, that
if there's an extra cost, there's an extra cost; conveni ence
doesn't trunp justice. But you have a client that you're
representi ng.

MR. GOODCHI LD:  Yes, Your Honor.

THE COURT: So if your analysis was that the law in
this district was better and that the outcone for your clients
woul d be better, | wouldn't expect you to be standing there.
So you nust have done sone anal ysi s.

MR, GOCDCHI LD:  Your Honor, we have.

THE COURT: And it's not just that you're carrying a
flag for justice.

MR GOODCH LD: Well, Your Honor --

THE COURT: |'mbeing totally honest.

MR GOODCHI LD  well --

THE COURT: |'ma straight shooter. So --
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MR GOCDCHI LD:  Well --
THE COURT: -- you got to help ne with this.
MR GOODCHILD: -- 1'd like to be a straight shooter

right back to you. Your Honor, | just told you that ny clients

appear in bankruptcy cases all the tine. And where those

bankruptcy cases matters -- where those bankruptcy cases happen
matters. | can't say what will happen in this case. | can't
say what will happen if it stays with you, Your Honor. | can't

say what will happen if it goes to a different judge, Your
Honor. But | can say, frombitter experience, that ny clients
fare differently in different jurisdictions.

And so, Your Honor, the principle that the U S
Trustee is articulating fromthe perspective of justice is one
that has a very real interest to ny clients, not just in this
case but in a lot of other cases to be filed. So we do care,
Your Honor.

THE COURT: | hear you. | still -- 1"lIl have to null
It over, because you' ve got a fiduciary duty, your clients have
a fiduciary duty to the beneficiaries of those trusts. And it
seens to ne that putting affirmative bad faith or other such
matters to one side which are not in issue here, that your
clients would want to be in the best place for them w thout
regard to how anybody el se does. Unsecured creditors,
environnmental authorities, they want to be where they will cone

out and do the nost; and sure, that's going to vary from one
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place to the other and no one knows how things are going to

turn out. But | would have expected that that would be the
driver of the position that you' re taking. The union very
clearly believes and urges that this case ought to be in West
Virginia. You're not saying that. You're just saying not
here. And if that's your position, | accept it as your
position, and I'm obviously going to consider it, but --

MR. GOODCHI LD:  Your Honor, | appreciate what Your
Honor is saying. | want to be careful not to reveal a
privil ege here.

THE COURT: O course.

MR GOCDCHI LD: But 1'd Iike Your Honor at |east to
consi der the possibility that our viewis that, on the
substance of the |law, we should conme out just about the sane no
matt er where.

THE COURT: (kay. That supports the notion, though
per haps the unanswered question or the unasked question, that
there was nothing sharp, if you wll, in the debtors' analysis
that this venue was not sel ected because there happens to be
particularly strong Second Circuit |aw, as opposed to Fourth
Circuit or Fifth Grcuit or Sixth Grcuit or all those other --

MR GOODCH LD: Well, Your Honor --

THE COURT: -- circuits

MR. GOODCHI LD: -- | probably wouldn't go quite that

far.
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THE COURT: (kay.

MR. GOODCHI LD: The treatnment of my client is one of a
| ot of different points of law. And, Your Honor, it is very
much the case that there are significant differences anong the
circuits in areas that do matter in this case.

THE COURT: Ckay. All right, are there any other
points that you'd |ike to nmake?

MR. GOODCHI LD:  Yes, Your Honor, thank you.

THE COURT: Ckay.

MR. GOODCHI LD:  Your Honor asked sone questions of
counsel yesterday along the lines of is this a slippery slope.
Here we have the facts that are undi sputed. The debtors
I ncorporated these two entities within thirty days before the
bankruptcy. And Your Honor, | think, quite appropriately asked
t he question, well, how far back do you have to go before
you' re not tainted?

Your Honor, | don't think timng is the issue. Here
you have a very, very clear-cut set of facts. The facts are
that the debtors have admtted that there's no purpose for
those two entities other than availing thensel ves of relief
under the chapter. Qur view of that is that where the facts
are so incredibly clear-cut, I"'mnot sure this is ever going to
cone up again, Your Honor, that you're going to have a debtor
who cones in and, |'d say, alnost proudly admts that, of

course we filed; we created these entities so that we could be
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here in New York, as if that were a good thing. |'mnot sure
you'l | ever have that again.

And you don't need to worry about slippery slope from
ny perspective. You got a black-and-white situation where the
debtor has admitted that the only intent in creating those
entities was so that those entities could seek protection under
Chapter 11 and, with them the affiliates.

| think, in the interest of justice, Your Honor shoul d
transfer the cases. And consider what woul d happen if Your
Honor rules for the debtors. The ruling is going to be, as
long as you -- it doesn't matter how many debtors you -- it
doesn't matter how many affiliates you have, doesn't matter
where you are, doesn't matter --

THE COURT: How do you know what the ruling would be?
Judges narrowy tailor rulings. That's not necessarily what
the ruling woul d be. Read what Judge Drain did in Wnn-Dixie;
it's very narrowy tailored to that situation. Houghton
Mfflinis very narromy tailored to that situation. Both of
t hose judges went out of their way to say it's narrowy
tailored to that situation.

MR GOCDCHI LD: | under st and.

THE COURT: So it doesn't necessarily follow that that
woul d be the case.

MR. GOODCHI LD:  Your Honor, while it is certainly true

that Your Honor would tailor in any way Your Honor sees fit,

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 116 of 460

PATRIOT COAL CORPORATION, et al. _ 116
the facts are stipulated on this point. And, Your Honor, in

the record, you have the intent of the debtors in formng those
entities.

THE COURT: No, | don't --

MR GOCDCHI LD: Those entities --

THE COURT: ~-- think that | do, actually.

MR. GOODCHI LD: Well, and that was ny point, Your
Honor, and that was exactly why | was saying that perhaps there
shoul d be a witness here. But I'll tell you what we do have
stipul ated. What we do have stipulated is those entities have
no ot her purpose.

THE COURT: M. Goodchild, the possibility or the
Issue of intent, the ability toinquire into it, the rel evance
of it, has been in issue or possibly in issue -- or possibly in
i ssue -- fromday one of this case. It's a coal case that's
filed in New York. Day one, everybody knew that those entities
were what they were, and nothing has changed. So | just don't
understand why now, at twenty mnutes to 2 on Septenber 12th,
now you're saying it's so conpelling that we have to fill this
hole in the record. That issue was there for the taking up
since the very beginning of this case, and nobody elected to
raise it. | don't know why these folks didn't call you about
the stipulation. | was not aware that the stipul ation was
occurring. But the stipulation nowhere has the word "intent"
init.
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MR. GOODCHI LD:  You're right, Your Honor, but what is

stipulated -- what is stipulated is that those two entities
have no ot her purpose.

THE COURT: Yeah. Correct.

MR GOODCHI LD: Now, Your Honor, with one of the
counsel yesterday, Your Honor was tal king about what if the
debtors were to go out and -- | think that it was fracking that
you were tal king about --

THE COURT: R ght.

MR GOODCHI LD: -- Your Honor.

THE COURT: Acquire a business to engage in --

MR. GOODCHI LD:  Sure.

THE COURT: ~-- in fracking.
MR. GOODCHILD: | understand that. And |I'mnot sure
exactly what the response you got was, but I'Il just give it to

you from ny perspective. Frommy perspective --

THE COURT: The response was that it was a far-fetched
hypot hetical. But other than that, | don't renmenber either.

MR. GOODCHI LD: Well, Your Honor, I'mgoing to stick
with the straight shooter thing, okay? M viewof it is, if
the debtors have a |l egitimte business purpose, even if it's
one of many and one of the other ones happens to be -- to get
venue in a potential Chapter 11 case, then ny clients are not
going to make a notion.

THE COURT: R ght. So we're done. So the answer to
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1| ny question was that's not this case. That's the answer to the
2 || question.

3 MR GOCDCHI LD: Exactly.

4 THE COURT: Ckay.

5 MR GOODCHILD: It's not this case. Here you have a

6| really hard case; you have a debtor, you have a -- no, you have

7| areally difficult case, because, frankly, the debtors couldn't

8|/ cone up with any other scintilla of a reason why those two

9|/ debtors exist. R ght? You ve got -- you have the stark, black

10|| and white, nonslippery slope case. Debtors deliberately --

11| 1'lIl take "deliberately" off the table. Debtors -- w thout any

12|/ record on intent, debtors create two entities whose sole

13| purpose is to seek relief under Chapter 11. Now --

14 THE COURT: That's not what the stipulation says. The

15| stipulation says the debtors formed both PCX and Patri ot Beaver

16| Damto ensure that the provisions of Section 1408(1) --

17 MR. GOODCHI LD:  And for no other purpose.

18 THE COURT: -- of the Bankruptcy Code were satisfied

19|/ and for no other purpose.

20 MR. GOODCHI LD: And for no other purpose.

21 THE COURT: Right.

22 MR GOODCHI LD:  Ckay, Your Honor --

23 THE COURT: Ckay.

24 MR. GOODCHI LD: -- we can say it exactly the way that

25| the stipulation says it. |I'mnot sure that that makes any
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difference. In fact, | don't think it does nake any
difference. | think that stipulation is an adm ssion that the

only purpose for the entities --

THE COURT: Ckay. Yes, they agree. That's why they
stipulated to it. So, okay.

MR. GOODCHI LD:  Your Honor, | renenber -- and you
probably do as well; | renmenber about a decade ago we had a | ot
of jurisprudence around bad-faith filing. Happened in the
singl e-asset real -estate cases. And there was a whol e
jurisprudence around whether it was proper to file a bankruptcy
for any reason other than a legitinmate reorganization purpose.
| think there's an anal ogy here. | know everybody el se has
said that they don't challenge bad -- or challenge good faith,
or anything like that. 1'mnot exactly sure what that goes to,
but I do know this: if you can't file Chapter 11 for a reason
other than legitimte reorganization purpose, |ike, for
exanple, tactically to stop litigation, then why is it that you
can go and create legal entities for the sole purpose of
getting yourself relief under Chapter 11? Because that's the
debtors' argunent.

THE COURT: That's not what they did. They created
the entities for the purpose of establishing venue in this
district. No one has disputed the fact that Patriot Coal is
properly a debtor in a Chapter 11 proceeding. The only

question is where. The only question is where. They're
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1| eligible to be a debtor.
2 MR, GOODCHI LD: | agree.
3 THE COURT: They've got a lot of liabilities; they've
4 got a lot of issues to work out. The only question is where.
5 MR GOODCHI LD: | agree.
6 THE COURT: (kay, so --
7 MR. GOODCHI LD: | agree. But what we have here --
8 THE COURT: And | see |lots of cases where cases are
9|l filed on the eve of foreclosure or because they' re having a
10| dispute with one creditor. | know what that |ooks |ike, all
11| right?
12 So, I'msorry, | lost track of what your point was.
13|| So there was an -- you said there was a body of jurisprudence
14| about bad-faith filing.
15 MR GOCDCHI LD:  Yeah, Your Honor, | was only draw ng
16 || an anal ogy between that body of case |law, which essentially
17| says, to avail yourself of Chapter 11, you need to have a
18| legitimate reorgani zation purpose. And | was saying there's
19| sone analogy to this situation in which the creation of the two
20|| entities did not have a valid business purpose; it had the
21 | purpose of permtting the debtors to file their case here, at a
22| tinme when the debtors had -- | don't know what the record is
23 || exactly on this -- eight or nine other choices. And Your Honor
24 || acknowl edges, as | think all the counsel in the room
25| acknow edge, that the judges of all of those other districts
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2 So you have to ask yoursel f, again, why? Wy would

3| you go out of your way to create a tenth choice or an el eventh

4|/ choi ce under those circunstances? And if to do so you had to

5/| create entities whose purpose has nothing to do with the

6|/ business of your conmpany, is that right? |Is that just? And ny

7| viewof that is it's not.

8 THE COURT: Doesn't the answer to that question depend

9|/ on what the reason was for doing it?

10 MR GOODCHI LD:  Well, Your Honor, all | can say is |

11| really hope that you ask the debtors that question, because you

12|/ have ruled that | can't.

13 THE COURT: | guess we'll find out.

14 MR. GOODCHI LD: | should be clear and say | think, on

15| these facts even as stipul ated, you have a bl ack-and-white

16| situation that calls for a transfer. | agree that you have

17| discretion in the matter. | agree that justice is the

18| standard. But Your Honor, if this case stays here, then what

19| that says is anybody can file for bankruptcy anywhere. No,

20| Your Honor, | understand that you have said --

21 THE COURT: You say that that's what it says.

22 MR GOCDCHI LD:  But, Your Honor, | --

23 THE COURT: | don't necessarily agree with it.

24 MR. GOODCHI LD:  Ckay, Your Honor, | understand.

25 THE COURT: M. Goodchild, I'd like you to wap it up,
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1 all right? And you can reserve sone tine for after we've heard
2|l fromsonme other parties.
3 MR GOCDCHI LD: Thank you, Your Honor, | will do that.
4 THE COURT: Al right, thank you.
5 Al right, I think that that takes care of all the
6| parties on the side of the novants. Am| correct? Yes? Al
7| right. | think it's time to hear fromthe debtors.
8|| M. Huebner, give ne a nonent. | need to adjust ny papers
9|/ here.
10 kay, |'mready when you are.
11 MR HUEBNER. CGood afternoon, Your Honor. For the
12| record, | am Marshall Huebner of Davis Polk & Wardwell, on
13| behalf of the Patriot debtors.
14 Your Honor, | had a very detailed oral argunent ready
15|/ to go for yesterday's hearing, covering a very broad array of
16| issues. But one of the things that | have slowy | earned,
17| sonetimes at very great cost, is that it virtually always makes
18| sense to tal k about what the judge wants to tal k about, not
19| what you want to talk about. So we --
20 THE COURT: W can do both.
21 MR HUEBNER. So we stayed up --
22 THE COURT: |'mperfectly happy for you to try to
23 || deliver your prepared remarks, just as everyone else has. And
24| you know I'"Il interrupt you whenever | want.
25 MR. HUEBNER  Thank you, Your Honor. \What we did
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actually, with that goal in mnd, a huge bunch of us stayed up

a good chunk of the night, gutting and regutting, reordering
our argunent, to try to give you what we think you want to tal k
about. So there is a structure and fl ow.

But let ne tell you, right off the bat, six things
that 1'mgoing to address, so there's no doubt that you'll be
hearing our views. One, what is the evidence actually before
the Court on this matter, and whose burden was it to provide
it? Two, why were these cases filed in New York, and what is
the record evidence on that point? Three, what is the
interest-of-justice standard, and how does saving these
conpani es and maxi m zing their value for the stakehol ders
factor into interest of justice? Four, how do Patriot's
financing needs and financial need of restructuring factor into
the 1412 question that is before us today? Five, should you
establish the per se rule, which | believe is exactly what the
U S. Trustee is advocating, without regard to the notives of
the debtor or the consequences to the estates and their
creditors? And six, what are the el even i ndependent reasons
why this case should yield a different outcone than Judge
Drain's ruling in Wnn-Dixie?

Moreover, Your Honor, since we heard unbelievable
amounts of unsupported | awer testinony both yesterday and
today, including many facts that are just flat wong --

THE COURT: (Ckay, |I'mgoing to stop you because |
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2|/l | don't take anything | awers say as testinony; you know that.

3|/l And if that were happening, | would have heard nore objections.

4|| So everything | heard yesterday was argunent and | want to

5/ hear, and | keep saying this |like a broken record, what's the

6| evidence, what's the evidence, what's the evidence. So --

7 MR. HUEBNER: Ri ght.

8 THE COURT: ~-- nothing that the |awers say is

9|/ evidence.

10 MR HUEBNER: Well, what |'mgoing to do today, Your

11|| Honor, and it mght even get irritating at points, I'"mgoing to

12| give you record citations for virtually every single thing |

13| say where | believe it's a fact question and not a | aw

14| question.

15 THE COURT: Al right, well, that's excellent, because

16|/ one thing that |I'mthinking about, and | haven't nmade a fi nal

17| decision on it yet, is what | may want by way of post-hearing

18| subm ssions.

19 MR. HUEBNER: Right.

20 THE COURT: Because | haven't had the benefit of any

21| live testinony and | have a docunentary record and there's been

22| so nmuch di scussion about the record and the evidence and the

23| burden, | may well ask the parties here to nake brief post-

24| hearing subm ssions; |I'mnot sure yet but, to the extent that

25| that nakes a difference on how peopl e take notes or approach
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the rest of the afternoon, | wanted to put that out here.
| also want to say that you should -- if it's not
obvi ous, you should not be expecting a ruling today. I|n nmany

cases when tinme is of the essence and transactions need to
close and there are deadlines that we're up against, we stay up
all night also and deliver decisions. But this is not such a
case. W're going to nove it along as quickly as possible.

But just to set everybody's expectations.

MR HUEBNER. And, Your Honor, to be fair, one of the
things that | hope to do, and whether | succeed or not is for
posterity, is to convince you that the evidence that in fact is
appropriate for this hearing | wll try to pull together for
you and convince you that hopefully you have what you need --

THE COURT: (kay.

MR. HUEBNER: -- or what they needed to prove was not
proven.

But | need to say one thing before | start any of
that, and that's as follows. Patriot well understands that its
enpl oyees and retirees all around the country are very
concerned about their jobs, their benefits and the future of
this conmpany. So is Patriot. W understand that this is a
very uncertain and difficult time. And our job, exactly as the
Court suggested yesterday, is to care about the entire
enterprise, the unionized enployees, the majority who are not

uni oni zed, the retirees who are unioni zed, the retirees who are
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not unioni zed, and actually all stakeholders. And as |'m going

toget toinalittle while and talk to you about the evidence
in the record on the topic, that's exactly why we chose New
York, to which we have long and varied ties, not the other
jurisdictions, because our view as fiduciary, and | wll give
you record evidence on it, is that we were gui ded by the

consi derations that we should have been maxi m zi ng val ue for
creditors, making it convenient for the mgjority of our
creditors, and securing financing so that these conpanies
survi ve.

Let's first talk, nowthat we turn to the issues at
bar, to who the parties are to today's hearing, because | think
you'll hear later in ny argunent who the parties are matters a
lot in terns of the way the | aw breaks down in terns of the
governi ng standards. So who do we have on the novants' side?
First we have the Washi ngton, DC based union that represents
approximtely forty-two of our enployees. And as the record
evi dence naekes clear --

THE COURT: Forty-two percent --

MR HUEBNER. Forty-two percent.

THE COURT: -- not forty-two.

MR HUEBNER: | apol ogi ze, Your Honor. As the record
evi dence nmakes clear, Schroeder -- venue declaration at 36 and
38 -- is a counterparty to only --

THE COURT: Is it [Shro-der] or [Shray-der]? 1I'm
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sorry. | don't nmean to be --

MR HUEBNER:  Unbel i evabl e.

THE COURT: -- exceedingly giving you --

MR HUEBNER: |'ve been yelling at --

THE COURT: -- an exceedingly hard tine.

MR. HUEBNER. -- M. Mskowtz --

THE COURT: But --

MR. HUEBNER -- for days that it's [Shray-der].

THE COURT: -- |'ve been saying [ Shray-der].

MR HUEBNER: It is absolutely [Shray-der]. |
apol ogi ze, Your Honor. O course it's [Shray-der]. And I
apol ogi ze even nore so to M. Schroeder, who -- |'ve been
correcting everybody el se for weeks, and then | do it nyself.

THE COURT: It's okay.

MR SCHROEDER  Thank you, Your Honor.

MR HUEBNER. So, Your Honor --

Et tu, Brute?

So as the Schroeder venue declaration says at 36 and
38, the union is counterparty only to nine of the ninety-nine
debtors in these proceedings.

THE COURT: But, M. Huebner -- 1'Il stop you right
off the bat. But the union doesn't want the case here, so why
does that matter?

MR HUEBNER: What it matters, Your Honor --

THE COURT: The union's speaking very loudly. They
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don't want the case here.

MR HUEBNER: Yes, Your Honor. But what if there are
huge debtors with nassive operations and substantial creditors,
where the union is not a creditor at all, entities that are
based not in West Virginia, whose assets are only in Kentucky
that are incorporated only in Delaware? W're not saying it's
di spositive, but the fact that there are ninety-nine debtors
who have different creditors, different asset |ocations,
different jurisdictions of incorporation --

THE COURT: R ght.

MR HUEBNER: -- suggests that their argunent is nore
powerful for the nine where they're actually a creditor. But
they're sort of --

THE COURT: Al right, but let's try to keep a
separate pile of our apples and oranges here, okay? The apples
are should it be in New York; and the oranges are where el se
mght it go, where else it could it have gone, should it go.

Ri ght ?

MR, HUEBNER:  Agr ee.

THE COURT: So all of that doesn't say anythi ng about
why New Yor k and why New York's the best choice, a proper
choice, a sustainable choice. R ght? That's just where the
assets are, where the enpl oyees are, right?

MR, HUEBNER  Yes --

THE COURT: R ght.
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MR. HUEBNER  -- Your Honor.

THE COURT: (kay.

MR HUEBNER. O course. The point | was nmaking,

t hough, and | guess I'Il give the analogy -- maybe it'll be
nore articulate than what | failed at -- if the only novant was
one trade creditor of one debtor and there were ninety-eight

ot her debtors who were not in West Virginia and had non-\West
Virginia creditors, that woul d change the conpl exion, | would

t hi nk, of the hearing.

THE COURT: Absol utely.

MR HUEBNER: That's the only point |I'm making, that
there are --

THE COURT: (kay.

MR. HUEBNER: -- ninety other debtors where there's no
uni on possibility of a claimw th substantial assets and
substantial creditors.

THE COURT: Ckay.

MR. HUEBNER:  Not hing nore than that, Your Honor.

Then we have the union funds, who we obviously just
spent sone tine on; they, too, are not based in West Virginia;
t hey are outside Washington, DC. And we're going to talk later
about why | think their |ocation, under the law, actually
matters quite a bit to courts in this jurisdiction and
el sewhere

Then we have four surety bond providers, not one of
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which is based in West Virginia, with very hypothetical and

contingent clains that soneday, if for the first time inits
history Patriot ever has to have a surety bond called on and
it's not covered by the LCs issued under the New York DI P
facility with New York |l enders with Bof A, nmay possibly end up
wth a claim

And, Your Honor, in terns of record evidence --

THE COURT: Well, it's not a New York DIP facility.
It's a DIP facility. And it's been -- and there are | enders.
So | don't want to go down the path of characterizing the
| enders as the New York | enders. They're big financia
institutions who are in a |ot of places, including New York.

MR HUEBNER: That is true, Your Honor.

THE COURT: R ght?

MR HUEBNER: Although |I think -- absolutely it's
true, full stop. It is also true, as I'll talk about later,
that the record reflects that this DIP was negotiated in New
Yor k, opposite New York counterparties, and is governed by New
York law. And | believe the majority of the | enders are New
York institutions.

THE COURT: Ckay, but --

MR HUEBNER. Right. It may not -- it may not nove
you nuch.

THE COURT: But if the case noves somewhere el se, you

can still continue to talk to those I enders in New York.
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1 MR. HUEBNER:  Absol utely.
2 THE COURT: And to their New York counsel and
3| negotiate exit financing and plan issues and everything el se
4| that needs to occur in New York. The only thing that woul d
5| happen soneplace else is, as you told ne on the very first day
6| that you appeared -- and | mssed the very first day of this
7|/ case and Judge G opper covered for me -- that you hope that
8|/ everything is consensual.
9 MR. HUEBNER  Yes.
10 THE COURT: So where the lenders are, and their
11|/ counsel are, | don't know that that noves me that nuch.
12 MR. HUEBNER:  Fair enough, Your Honor. Then I'I|
13| enphasize it less than | woul d have.
14 THE COURT: M. Huebner, you can -- it's not at all
15| disrespectful to a court, or this Court, to argue. That's what
16|/ you're here to do, so --
17 MR HUEBNER:  Fair enough.
18 THE COURT: ~-- go for it.
19 MR. HUEBNER  Your Honor, to continue on the surety
20| point, they claimto have approxi mtely sixty-nine mllion
21| dollars of surety bond exposure. | would direct the Court to
22| the [Shro-der] declaration at --
23 THE COURT: [ Shray-der], M. Huebner.
24 MR. HUEBNER:  Schroeder.
25 THE COURT: Do you want a little Post-it with a |ong
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"A" on it over there?

MR. HUEBNER I'Ill just -- I'Il take a knife.

So we know that those are the nunbers. Also rel evant
is that, according to the Schroeder first-day declaration, also
in evidence in schedule 5, we have 238 mllion dollars of
out standi ng surety bonds. So again, just for context, this is
69 out of 238; about twenty-nine percent of the total.

Moreover, Your Honor, the venue Schroeder declaration
at paragraph 20 tells us that none of their contracts are
governed by West Virginia law, and that's very inportant
because they nmake a big deal, and they tell you again and again
wi t hout evidence -- and you asked them about it this norning --
“"Why do you keep saying everything is governed by West Virginia
law?" It's inportant to note that none of their own
contracts --

THE COURT: R ght.

MR HUEBNER. -- were governed by West Virginia | aw

THE COURT: R ght. But | think that their argunent
was that it's not so nuch the governing contract |aw so nmuch as
the environnental regulation schene that they were really
worried about, right? Isn't that what they said?

MR. HUEBNER: It's what they argued.

THE COURT: Ckay.

MR. HUEBNER  But our argunent back is there will be a

| ot under New York law. 1In fact, ironically, one of the four,
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and al so paragraph 20, not only has New York |aw, but New York

forum selection. They nade us prom se that any and all

di sputes woul d be brought within the boundaries of the State of
New York. So there's a fair amount of irony here that one of
the four of them a non-Wst Virginia conmpany, made us prom se,
as the indemmitor in the bond, we will only bring | egal
proceedings in the State of New York. And now here we are and
they' re saying, "How dare you. W want to go to West Virginia
whi ch our own contracts didn't bother to use that |aw "

Then there are three utilities, Your Honor: AEP --
I'mgoing to get this one wong, for sure, it's going to nake
Schroeder ook like a walk in the park -- Mnongahel a Power
Company, and Hope Gas. AEP, which is the only one of those
three in the top fifty, is also not fromWst Virginia, a fact
whose legal inport | will argue later. That's ECF nunber 98,
which is our top fifty list.

Then there's the Attorney General of West Virginia who
| believe is not here but filed a pleading, that is, in fact, a
j oi nder to the unions.

And then there is the Kentucky DNR, which we
discussed. |It's not joinder, it's sort of a statenent of
support, and we certainly respect that.

And then, Your Honor, and just to pick up on your own
comments and then nove on, because | don't want to nake nore of

It than this, but after the Court-inposed deadline had passed,
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and after, actually, asking us in witing for an extension and

acknow edgi ng the deadline, we then got, w thout prior notice,
the notion of the United States Trustee.

Your Honor, the last thing is the group of
sharehol ders. There, too, after all, | think, applicable
deadlines, there is a joinder by the group of sharehol ders who
are primarily fromDarien and A d Saybrook, Connecticut; also
fromVirginia. That's ECF 529, their 2019 statenent.

So in terns of the tinely filings, we have one non-
West Virginia union; four non-West Virginia surety providers;
three utilities, the biggest one of which, and the only one in
top fifty is not fromWst Virginia; and the West Virginia
Attorney General. Qur of our thousands and thousands of
creditors, with everybody on their side saying West Virginians
want this in West Virginia, the only two private creditors from
West Virginia even joining themare the two mnor utilities
that filed a joinder under AEP and are not on the top fifty
l'ist.

Your Honor, there is an argunent, one of many | wll
make, that this alone ends the inquiry. Because, as Judge
Gonzal ez ruled in Enron-11 --

THE COURT: Well, but hold on. But you're talking
onl y about geography and you're not talking about ignoring al
t hat geography and focusing on the propriety of the New York

venue. That's all geography. For the purposes of this little
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segnent, we can agree it's all over the nmap.

MR. HUEBNER: Right.

THE COURT: A lot of it is in Wst Virginia, a lot of
it's other places. Some of it's governed by West Virginia |law,
sone of it's governed by New York law, right?

MR. HUEBNER:  Your Honor, | --

THE COURT: Creditors, enpl oyees geographically in
West Virginia, elsewhere -- all over the map. And you heard ne
this norning and yesterday go through a | ot of nunbers. And I
think the record is unclear as to whether or not there are a
majority of the workers, enployees -- union and nonunion --
within West Virginia s borders.

MR. HUEBNER:  Your Honor, | guess --

THE COURT: So | hear you, but we haven't even begun
to talk about the sustainability of New York as a venue choice,
as opposed to all that. Right?

MR. HUEBNER: And Your Honor, absolutely. And | wll
nost certainly get there. But renmenber, | have to address both
t he conveni ence of the parties' prong --

THE COURT: R ght.

MR HUEBNER. -- and the second one.

THE COURT: R ght.

MR. HUEBNER: And on the conveni ence of the parties'
prong, what Judge Gonzalez ruled -- and I'Il give you a little

nore case lawin a mnute -- is that when the creditor i s not
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fromthe forumit's seeking transfer to, or, in his words --

"1l just use them-- "The governing standard is the proxinity
of creditors to the court" --

THE COURT: Wiich Enron?

MR HUEBNER. -- "not the creditors' choice of forum™

THE COURT: Which Enron? Enron-1, I, or [117?

MR. HUEBNER This is -- | apologize -- I'll give you
the pin cite for it, Your Honor. This is Enron-11, 28 B.R

376.

UNI DENTI FI ED MALE SPEAKER:  284.

MR, HUEBNER 284 B.R 376, 400.

And so the fact that we have a | ot of non-West
Virginia creditors seeking transfer to West Virginia for,
essentially, not because of their own proximty, but because
they think it's better --

THE COURT: \What's the page nunber again?

MR. HUEBNER It's page 400, Your Honor.

THE COURT: G ve ne a nonent.

And what's your -- what's the quotation again?

MR. HUEBNER:  Your Honor, the quotation fromthat
decision is: "The governing standard is the proximty of
creditors to the court, not the creditors' choice of forum™
And the sureties are not near the court. The other parties, by
and large, are not near the court. They're just saying, we

want that forum nore under our conveni ence argunent. That
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argunment wor ks when you're fromWst Virginia. And if you | ook

at Wnn-Dixie, which is a great exanple, Jacksonville, Florida,
peopl e came and said, "This isn't fair to us. W're snall
We're here. You took this far away fromus." W didn't take
it far away from Pennsylvania sureties. They're not allowed to
choose the forumthey |ike better. They're allowed to argue
that it's nore convenient for them

THE COURT: You took it far away fromall of the
coal m ners in West Virginia.

MR. HUEBNER: Wiich is why the union is arguably
different, which is why | didn't list themjust now Except
the union itself, Your Honor, is located in a suburb of
Washi ngton, DC. And | understand, and we're going to talk
| ater --

THE COURT: Well, the union as an entity is.

MR. HUEBNER:  Unh- huh.

THE COURT: But the union's constituents and the
conpany's workers are in West Virginia.

MR. HUEBNER  Absol utely, Your Honor, and |'mactually
going to address that head-on in a few m nutes.

THE COURT: Ckay.

MR. HUEBNER: And what courts had to say and what is
the law in exactly this fact pattern, when there is a union,
and there are constituents, and how do you wei gh those two

t hi ngs.
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Your Honor, less than a nonth ago -- and | apol ogi ze,

because we just found it and we have copies -- Judge Wl sh
faced a simlar fact pattern in a case called In re DBSI, Inc.
2012 Bankruptcy LEXI S 3769, where several of the novants wanted
transfer to a state --

THE COURT: |Is that in your papers?

MR. HUEBNER No, it's brand -- we just found it, Your
Honor .

THE COURT: Ckay.

MR HUEBNER It's law, it's not a fact.

THE COURT: Ckay.

MR. HUEBNER It's just a case that we happened to
find. People wanted to nove the case from Del aware to | daho,
and Judge Wal sh said, but you're not in Idaho. The fact that
you like it better is not the test. The test is are you there?
What's your proximty?

And | think that the fact that nost of the nmovants are
not fromWst Virginia, and virtually zero novants are from
West Virginia, is very, very telling. Courts should be
skepti cal when novants want to nove cases to where they are not
| ocat ed.

Who opposes transfer?

THE COURT: Well, but |I attenpted to -- | tried to ask
everybody a | ot of questions about that for that very reason,

and the surety's answer was, | nean, they -- ny first question
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was, "Who are you and where are you fron?" R ght?

MR. HUEBNER: Right.

THE COURT: And we got that. But then
notw t hstandi ng the fact that they are from California and
Houst on and ot her non-West Virginia places, they said, we want
It to be in Wst Virginia because that's where the assets are.
That's where our exposure is. That's where the environnent al
framework is. That was their answer. | think it's a
| egi ti mate answer.

MR. HUEBNER:  Your Honor, Ms. Schonholtz is going to
address the accuracy of the underlying factual clains they nade
about where their exposure actually is, so we did divide things
up a little bit.

THE COURT: (kay.

MR HUEBNER: | think you'll be hearing about that.

Your Honor, who opposes transfer? Because we think
the lineup on this side is actually quite inportant. The
ni nety-ni ne debtors oppose transfer and we, of course, are
fiduciaries for all parties.

The statutory fiduciary creditors' conmttee,
appoi nted by the same U. S. Trustee seeking the discretionary
transfer.

THE COURT: By a four-to-three vote.

MR HUEBNER: Correct, Your Honor; we understand.

There are argunents about whether the novants shoul d have been
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1| allowed to vote, but that's not my issue.
2 The senior and junior DIP | enders who have 802 mllion
3| dollars onthe line in this case, the --
4 THE COURT: How nmuch funded exposure?
5 MR HUEBNER:  Your Honor, the DIP facility is
6| primarily LGCs.
7 THE COURT: R ght.
8 MR. HUEBNER Wi ch backstop the, ironically, surety
9| obligations.
10 THE COURT: Right.
11 MR HUEBNER. One of the things you'll hear in a few
12| mnutes is that, for the sureties in no snmall part, the actual
13| economc parties-in-interest are the DIP |l enders. So the
14| mpjority --
15 THE COURT: Isn't the net exposure to the sureties,
16| after you take into account the DI P backstops, just about
17| thirty mllion dollars? | think |I saw that nunber in some of
18| the pleadings -- in one or nore of the pleadings.
19 Ms. Schonhol tz?
20 MS. SCHONHOLTZ: Your Honor, |'Il address it. It's a
21 little bit less, but you're directionally correct.
22 THE COURT: (Okay. All right.
23 MS. SCHONHOLTZ: Onh, and let nme just add for the
24| record, there is also a significant anmount of funded debt under
25| the first lien DIP facility. | think it's about --
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MR. HUEBNER:  Yeah, I'Il get there.

THE COURT: (kay.
MR. HUEBNER: There's over 375 mllion dollars of

actual --

THE COURT: Funded debt.

MR HUEBNER: -- funded term debt.

THE COURT: (kay.

MR HUEBNER. And then there are nore than 300 mllion
dol lars, | believe, of --

THE COURT: R ght.

MR HUEBNER. -- existing LCs that could be called.

THE COURT: But -- and | know we'll get there -- but
the DIP lenders are first in line.

MR. HUEBNER:.  They are, Your Honor.

THE COURT: That's the way it works.

MR HUEBNER  Agreed.

THE COURT: R ght? That's what they bargain for;
that's what they get.

MR. HUEBNER  Agreed. They are at the top of the
pile.

THE COURT: So, in a sense, one could make the
argunent that, of all the parties here, they have the small est
actual economc risk

MR. HUEBNER  Your Honor, they are certainly at the

top of the capital structure.
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THE COURT: Yes.

MR. HUEBNER: No question about that.

THE COURT: Not the sane thing.

MR HUEBNER. To say that -- and --

THE COURT: They're at the top of the capital
structure. They're at the top of the absolute priority, in
terns of the absolute priority rule.

MR. HUEBNER  Yes, Your Honor. And the fact that they
are concerned enough about this to be joining us here today and
will be arguing on it tells you possibly how strongly the
I nportance of the stewardship of this case.

THE COURT: Do you agree with the argunment that the ad
hoc consortium nmade, that one of the perils of transferring the
case woul d be undoing the DIP? They were the only ones who
made t hat argunent.

MR HUEBNER:  Your Honor, it is not a default under
the DIP for these cases to be transferred, and that's very
inmportant to us. And if it were, believe ne, you would have
heard it.

THE COURT: R ght.

MR. HUEBNER:  You know, |'mwary because |I'mgoing to
be hitting very hard that |awers shouldn't be providing
testinony and speculating. W are concerned about the
stability of the conpany. |I|f we need future DI P anendnents,

wai vers, when we need to roll it at exit and replace it, we
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think that the stable operating environnent, which I'l|l get to

inalittle while, and our chances of reorganization wl|
facilitate all of those things.

Am | going to stand here today even just as a | awer
and say, | think this DIP will explode if it were transferred?
Absol utely not.

THE COURT: (kay.

MR. HUEBNER W intend to hold themto their |ending
obligation. But we are concerned about transferring in ways
that | will explain anon

THE COURT: No, but that was not ny question. M
guestion was the ad hoc consortiumraises the specter of the
court in another jurisdiction rescinding this Court's orders.

MR. HUEBNER: G ven the respect of bankruptcy judges
for one another, even though West Virginia does not have
gui del i nes that address rollups, and does not, in fact, have
DIP guidelines at all, it's hard for ne to believe that a judge
woul d nuke our financing after accepting a case on transfer.

THE COURT: Could you use a different word besi des
nuke? Undo.

MR HUEBNER. Retroactively --

THE COURT: Retroactively --

MR. HUEBNER: -- invalidate.
THE COURT: -- vacate the DI P order
MR. HUEBNER | think that's very unlikely.
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1 THE COURT: (kay.
2 MR. HUEBNER  And, frankly, | think 364(e) suggests
3| that, because of the exigent D P order, you know, |I'm not
4| actually sure how that would even work, but | think the D P
5/| lenders --
6 THE COURT: (kay.
7 MR. HUEBNER  You know, that's probably not -- it's --
8 THE COURT: Al right. So I interrupted you. You
9| were going through the parties that joined.
10 MR HUEBNER. The list. Yes. Your Honor, then there
11| is the indenture trustee for 250 mllion dollars of senior
12| bonds.
13 THE COURT: R ght.
14 MR. HUEBNER: They are not at the capital structure.
15 THE COURT: Um hum
16 MR HUEBNER. And they have cl ai ns agai nst each and
17|l every one of the ninety-nine debtors, which we actually think
18| is quite inportant.
19 THE COURT: R ght.
20 MR. HUEBNER  Then, and again, | want to hedge this
21| one because tineliness matters to me, and | have a problemwi th
22 || peopl e who, you know, don't neet deadlines. W found out on
23| Monday through an e-mail that the indenture trustee for the
24 || convertible notes, which is 200 mllion dollars ow ng the
25| parent conpany also told us and authorized us to represent that
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they support us. But we're not going to be counting them

THE COURT: But |'ve got no filed joinder.

MR. HUEBNER: Exactly.

THE COURT: Ckay.

MR HUEBNER. And that's exactly -- very straight.

THE COURT: (kay.

MR. HUEBNER: There's no joinder. They told us, but
that only gets the weight that it gets, given the timng and
procedure.

THE COURT: Ckay.

MR HUEBNER: Then, Your Honor, there's the ad hoc
comm ttee of senior bond hol ders who are owed nore than one
hundred m | lion dollars.

THE COURT: D dthey file a 2019?

MR HUEBNER: They did, Your Honor. You asked M.
Stark yesterday.

THE COURT: Ckay.

MR. HUEBNER  He provided you the ECF nunber, which
was 544.

THE COURT: (kay.

MR HUEBNER. And we actually, you know, it's there.

THE COURT: Ckay.

MR HUEBNER: W checked it.

THE COURT: Al right.

MR. HUEBNER:  Your Honor, and this is inportant.
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Because the union told you sort of |ook at big creditors; size
matters. Frankly, | think there are things to say on both
sides of that. | think disenfranchising small creditors, if

that, for exanple, were a debtor's intent, would be a very bad
thing that a court should weigh. | think it also is right that
parties that have a lot on the line and will actually be
participating fast, often, and intensely, deserve their own
sort of special weighting.

But let ne say this: this ad hoc group al one hol ds
nore than ten tines the anount owed to every single one of the
West Virginia creditors on the top fifty list put together.
And in fact, five of the holders on this ad hoc conmttee
al one, just each one of the five by thenselves hold nore
Patriot debt than every single West Virginia creditor on the
top fifty list put together. So when you're |ooking at sort of
where the nunbers are and where the parties are, we think that
matters.

But let's now tal k about West Virginia. There are --

THE COURT: Nope, not yet. Let's talk about the
thirty-two other joinders --

MR HUEBNER: That's where | was goi ng.

THE COURT: -- that were filed.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: (kay? There -- by ny count, there were

thirty-two other joinders that were filed. GCkay. You go
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Irst.

MR. HUEBNER  So, Your Honor, there are twenty-two
creditors fromthe State of West Virginia who filed joinders
supporting the debtors. And then there are about twenty-eight
other creditors -- |I'mblending the ones who use the form and
the ones who filed their own joinders -- fromfifteen other
states including Al abama, Col orado, Del aware, Georgi a,

[Ilinois, Indiana, Kentucky, North Carolina, New York, OChio,
Pennsyl vani a, Tennessee, Texas, Virginia, and Wsconsin.

And, Your Honor, |I'mready to answer your questions on
the joinders, but let ne, before | get to that, let me just say
one thing. This is alnbst unprecedented.

THE COURT: Well, let ne -- let's stop for a nonent,
okay? The joinders -- you said the word form They appear to
be following a form \Were did that formcone fronf

MR HUEBNER: It cane fromthe debtors, Your Honor.

THE COURT: And how did that cone about?

MR. HUEBNER  Absolutely delighted to tell you. Wen
the union filed their notion, Your Honor, the debtors were very
concerned because, as for reasons | will explain, the debtors
do not want to go to West Virginia and believe that this is the
forumnost likely to give themthe best process of
reorgani zation. There was a very small group of the debtors
that then reached out to various counterparties and said we

woul d |i ke your support on venue. W think it's very inportant
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to our prospects.

THE COURT: But | have a problemw th that, because
sonetines to ask the question is to inply the answer, all
right? So | don't know how many parties the debtor reached out
to, how many parties said, sure, we want to help you. To ne,
It possibly is a heavy-handed question to ask a busi ness
counterparty for their help, because it could inply that, if
you want to keep doing business with us -- hold on -- we need
your hel p.

In addition, it creates an inpression that may not be
accurate because |'ve got a nice -- |'ve got a big binder of
joinders and you're telling ne, look -- look at all these
parties that we do business with that want to be here.

So the process that you' re describing nmakes it very
difficult and chall enging for ne to know how nuch weight to
give these joinders because this isn't a solicitation process
for acceptances of a plan of reorganization.

| haven't heard from M. Rogoff that the commttee
reached out to the entire creditor body and asked the question:
An issue has arisen in this case; should the case stay in New
York, or should it go sonewhere else? Let us know what your
thinking is. That didn't happen, apparently -- what you're
telling me. So instead, we have a nunber of parties to whom
the debtor reached out, and I amnot inplying any bad intent,

evil intent -- whatever you want to call it. |'mjust
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questioning the weight to afford this, given the process that

you very straight forwardly are going to describe -- have
descri bed and are about to descri be.

MR. HUEBNER. And, Your Honor, if | may, I'monly
about twenty-five percent through describing the process,
because the concerns you're raising were very nuch in our
mnds. And so | think it's inmportant, if | can have one nore
m nute --

THE COURT: (kay, keep going. | apologize for
i nterrupting.

MR HUEBNER. -- to get the facts out.

W were very clear with counterparties that we woul d
not allow or agree to any quid pro quos in exchange for venue
support. Several parties said, can you at |east pay our |egal
fees? W want to support you, but this costs us noney. The
answer was, no, we will not do that.

Thirty-one, Your Honor, of the thirty-four filed
joinders were filed by outside counsel. This was not the
debtors going directly on the business level to the small
counterparty down the block. And who were those outside
counsel ? Cadwal ader, Wnston & Strawn, Blank Rone, Vinson &
El ki ns, Andrews Kurth, Brown Rudni ck, Vedder Price, Kaye
Schol er, et cetera, et cetera, et cetera. Serious --

THE COURT: Al firnms that |ike having big cases in

New York, M. Huebner
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MR. HUEBNER  Your Honor, when a law firmsigns a

pl eadi ng on behalf of a client saying ny client wants this case
in New York and supports the debtors, | make the assunption
that the |awer and their client believe that it was in the
best interests of their client, exactly as you drilled M.
Goodchild quite hard and said, isn't it your job -- isn't it
your duty to only bring positions to court that you believe are
in the best interests of your client in this matter? |'m not
going to assunme that this long list of major national firms
tricked their clients into signing joinders.

THE COURT: | wouldn't suggest -- |'mnot suggesting
that that's the case.

MR. HUEBNER: So -- and al so, and again, you told ne |
was allowed to nake argunent. | have to say, Your Honor,
constituents seek support for their positions on inportant
matters. W didn't -- we said we will not pay anybody's fees.
Did we say we could make it cheaper for you since we're not
going to pay your fees? The formonly says, "W support the
debtors.”™ W didn't fill anybody's head wth notions. Many of
themactually customzed it. |In fact, sone of themeven |eft
bl anks and brackets in, which |'msure they're enbarrassed
about, in retrospect, which only proves we didn't fill out the
forms. There was a forme-mail that just said, if you would
like to support us, and we would |ike your support, and you

want to save noney, here's a formyou can use.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 151 of 460

PATRIOT COAL CORPORATION, et al. 151
So I"'mnot going to overstate or understate. |It's,

obvi ously, a hundred percent the Court's province to decide.

But | can tell you that, fromfifteen states, alnost fifty
parties, which is nore than Mther Enron, by the way, decided
to cone on-record, many of which with big, serious national |aw
firms, to say, "W want this case in New York." W think that
matters a great deal

The fact that we went to seek allies, candidly, 'l
take a risk here, you want to ask Ms. Jennik, did the union
call anybody and see if they woul d support then? Maybe sone of
the political filings cane after a phone call. | don't know
the answer. | think they're entitled to. | think just we
called the commttee and said we want your support on this. W
think this is deadly serious.

THE COURT: | think there is a difference. The debtor
gets held to an extrenely high standard of even-handedness and
fiduciary duty, so | think there mght be a difference.

|"mgoing to depart fromny usual rule and ask you to
pause for a mnute because Ms. Schwartz at numerous points said
she wanted to say sonething about this. So let's pause. 1'd
like to hear fromher, if she has anything she wants to say
further on this point.

MS. SCHWARTZ: Thank you, Your Honor, and thank you,
M. Huebner. Just with respect to the joinders, | nean,

think Your Honor is hitting it head-on. | nean, on day one
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Your Honor took the bench and said, |I've got -- whatever the
nunber was -- thirty-two identical joinders. | amnot sure

that what M. Huebner is stating as the factual record for how
t hese joinders were, in fact, solicited is necessarily accurate
in every circunmstance. | know that | made a call, personally,
because this was an i ssue that appeared to be of -- it was
curious to ne, certainly. And | nmade a call and | got a
different rendition of how that canme to be. But | think that,
when Your Honor asks the question what weight should be given
to these joinders, and M. Huebner is focused on the evidence,
as am |, Your Honor doesn't have any evidence that there's any
of the people that signed these joinders, the smaller parties,
that they had a stake in this particular question. Rather,
what Your Honor identified was this is their client, their

custoner, Patriot Coal, and there may well have been the

feeling, oh, I want to keep this business, so, sure, I'Il fill
out one of these fornms. And that there's really -- they
don't -- it's not really that they have an interest that the

case stays in New York. Because it was very curious to ne.
Wiy woul d a small conpany in West Virginia care whether or not,
A, the case was in New York; and why would they want it in New
York? | couldn't get -- | couldn't wap ny head around that.
That's why | called one of them

MR HUEBNER I'll tell you why.

MS. SCHWARTZ: Vait -- wait --
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THE COURT: But let her finish and then you can tell

MR HUEBNER. |'msorry. | thought she was.

THE COURT: And then | can tell you why | don't want
to hear fromyou why. But let her go first.

MR. HUEBNER Ckay. S'il vous plait.

M5. SCHWARTZ: (kay. So, you know, because Your
Honor, as Your Honor knows, | nean, our entire argunent is
based on the interest of justice. And the United States

Trustee is not operating in a vacuum Your Honor. W |ook at

everything in the scope of the entire case. So | |ooked at the
joinders; they're all identical. WlIlI, not all identical, but
alarge mpjority of themare. | have a different nunber than
M. Huebner. But | wanted to say to the Court, | amnot sure

t hat you should give very much weight at all to the identical
joi nders, because you don't have any evi dence before you that
the party that is being signed onto the identical joinder,
really cares in terns that the cases are here in New York.

THE COURT: Well, here's ny problem | nean, | don't
think I agree with that because | think that the notion that
law firms and parties would submt a docunent to the Court that
states their position, that's a serious undert aki ng.

M5. SCHWARTZ: Right.

THE COURT: You know how serious | view that.

MS. SCHWARTZ: Yes, | do.
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THE COURT: (kay. So | amgoing to take the filings

at face val ue.

MS. SCHWARTZ: Ckay.

THE COURT: What |I'mnore concerned with is sanpling
error, all right? Sanpling error, cherry-picking of data, a
sel ective and inperfect creation of a body of support --

M5. SCHWARTZ: R ght.

THE COURT: -- that does not -- as to which |I'm not
i nfornmed how nuch it's indicative, actually, of the universe
that's out there, because the conpany has hundreds, if not
t housands of counterparties, and I don't know what the answer
woul d have been if the Kraner Levin firmhad sent out to the
entire matrix an e-mail --

M5. SCHWARTZ: R ght.

THE COURT: -- that says we're counting heads.

M5. SCHWARTZ: Right.

THE COURT: Reply all to -- reply to this e-mail. How
much is your clain? Ckay?

M5. SCHWARTZ: R ght.

THE COURT: And where you -- New York, check the box.
We didn't do that. It's not a solicitation.

MS. SCHWARTZ: Right.

THE COURT: W're just -- this is not what we're
doing. So that's the problemthat | have. It's not, M.

Huebner, that | think that these parties are telling | ess than
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the truth.

MR. HUEBNER: Right.

THE COURT: | just don't knowif I'm1looking at, you
know, that inpressionist painting where you ask the child,
what's your favorite thing in the museum and they react by
telling you what they saw at their eyelevel. | don't know
if --

MR. HUEBNER: Ri ght.

THE COURT: -- if this is an elephant or if thisis a
toe of an el ephant.

MR. HUEBNER: Yes. And, Your Honor --

THE COURT: | don't know what it is.

MR. HUEBNER And | think | can actually help you with
t hat .

THE COURT: Ckay.

MS. SCHWARTZ: Well, hang on a second.

MR. HUEBNER:  Ckay.

MS. SCHWARTZ: Because M. Huebner is not a fact
W t ness here.

THE COURT: He's not.

M5. SCHWARTZ: And that is an inportant distinction,
because we're talking a | ot about evidence here.

MR HUEBNER: No. It will all be from--

M5. SCHWARTZ: And, yes, well, | amtalking --

THE COURT: (kay.
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MS. SCHWARTZ: -- about --

THE COURT: (kay.

MS. SCHWARTZ: Ckay. But one thing | want to nention
to Your Honor --

THE COURT: Could you hold on for one second, please?
Hol d on for one second.

Go ahead.

MR. HUEBNER  Your Honor, |let ne address a few things
here, because | think this is actually an inportant point.
Nunber one, many of the law firns that file these joinders on
behal f of their clients are non-New York |aw firns.

THE COURT: Under st ood.

MR HUEBNER: Nunber two, this notion that each
joining party is under the burden to prove that it really cares
and is not a fraudulent finding --

THE COURT: | agree with you al so.

MR. HUEBNER. -- is --

THE COURT: It's not a fraudulent --

MR HUEBNER: -- it's ridiculous.

THE COURT: They're not fraudul ent pleadings. [|'mnot
going to go there.

MR. HUEBNER: Nunber three, I'mgoing to cite you to
record evidence that | think will help you understand. For
exanple, there are ten Wst Virginia entities |isted on our top

fifty list. W have these -- you know, that's in evidence in
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this. Seven of the ten filed joinders. There are five secured

creditors on our top five list, which is in evidence in this
proceeding. Three of the five filed joinders. There are fifty
creditors overall on our top fifty list. Twenty-four of the
fifty filed joinders. Not one party on the top five list or
the top fifty list filed anything on the other side.

THE COURT: D d you -- but the question is -- the
question is the process. D d you reach out to every one of the
fifty?

MR. HUEBNER: The answer, | believe -- | will confirm
it for the Court this afternoon -- | believe the answer is yes.
| believe the focus of the exercise was these are our biggest
fifty creditors, these are our five biggest secured creditors.
W want themon our side. W think it's inportant. And the
calls were divvied up and people were call ed.

Now, | et me be clear. This goes utterly w thout
saying, but | want to say it out loud so that there's no doubt.
| amtotally confortable with the integrity of this process and
the fact that we refuse to even pay people's |egal fees, |et
al one agree to any other sort of quid pro quo. |If the other
side wanted to take di scovery on the joinder process, or
t hinks, or wants to all ege that sonething not good happened,

t hey could have done that, and they didn't. |If the Court or
anyone el se wants to discount this because we went and sought

hel p for sonmething we thought was critical to our survival --
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THE COURT: |I'mnot criticizing the conmpany or you or

any of the joinder parties for filing a pleading with the Court
reflecting their position. That's not mny concern.

My concern is the inpression that's created by the
exi stence of what I'mcalling the identical joinders.

MR. HUEBNER: Ri ght.

THE COURT: And on that point, you're saying that you
don't know, and I know you're not going to tell ne that you're
going to testify about it, you don't know what the process was.
So in other words, if a hundred requests went out, and these
were the ones that canme back, that's sonmething that | could
wei gh in giving appropriate weight to this.

MR, HUEBNER | agree, Your Honor.

THE COURT: And | don't -- and these were filed by | aw
firms, by individuals, by parties who cared enough to do it. |
take themat face value. But as a weight, to accord it weight
in --

MR, HUEBNER  Yes.

THE COURT: -- what you're telling ne, whichis, to a
certain extent you're telling nme, as Judge Drain did in Wnn-
Di xi e, and other courts have done, they count heads, they count
dollars. They try to figure out --

MR. HUEBNER: Ri ght.

THE COURT: -- who has what at stake and address those

needs and concerns. So we're at a stalemate now. |'m open
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to -- I"'mopen to giving this the weight that it deserves, but

| do feel that it |acks --

MR. HUEBNER. (Ckay, so look | can't --

THE COURT: -- sufficient w ndow dressing.

MR HUEBNER. | can't say nore than one thing | said
and one new thing. Let's assune we reached out to a hundred
parties, and the nmessage was, we think this is very critical to
us; please support us. And let's say seventy-five of them
said, | disagree with you. | want to be in Wst Virginia
because | think that's what's best for nme and for these
estates. How about the fact that not one of those parties
cared enough to file a joinder on the other side? If we
reached out to a small group and we got all of them that's
pretty darn good for us. |If we reached out to a large group
and we got twenty-four of the top fifty, three of the top five,
and no one el se we spoke to said | actually don't agree with
you, and | think it's inportant that ny voi ce be heard,
think, frankly, either way, Your Honor, maybe we don't get a
whol e |l oaf. Maybe we get two-thirds of a |loaf. Mybe we get
forty percent of all -- | doubt there is any case ever, where
t here has been a venue fight, where each filing sprung holy
formed fromthe mnd of the | awer who had not spoken to other
simlarly situated parties.

THE COURT: (kay. | hear you, but | don't know what

the facts are here. | don't know what the process was.
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1 M5. SCHWARTZ: That's right.
2 THE COURT: So |'ve got a question nark.
3 MR. HUEBNER: Under st ood.
4 M5. SCHWARTZ:  Your Honor ?
5 THE COURT: So --
6 M5. SCHWARTZ: One thing with respect to all these
7|/ nunbers that M. Huebner is putting forth as argunent to the
8|| Court, I want the Court to know that | also did an anal ysis of
9|/ the joinders that were filed. One joinder is a duplicate. |
10| called up the party and said, you have two joinders here. He
11| said, oh, we didn't nmean to do that. That was Ral ei gh M ne.
12| There are two joinders for that.
13 Your Honor, also, there are four conpanies that filed
14| joinders that were not filed by attorneys. W know that
15| conpanies can't appear in this court w thout counsel. There's
16| four of them They are docket nunber 434, 487, 492 and 499.
17 So in addition, Your Honor, there's also a host of
18| joinders where they were signed by law firnms, but the law firns
19|/ have not been admitted pro hac vice in this court, and they're
20| not New York |awers. So froma technical --
21 THE COURT: Al right. Well, | don't want to -- |I'm
22| not going to elevate formover substance with respect to --
23 M5. SCHWARTZ: Ckay. But | just --
24 THE COURT: ~-- with respect to those points. M/ focus
25| is that on the process of creating the circunstances that | ead
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tothe filing of the joinders. That's ny focus.

M5. SCHWARTZ: (kay. And | heard you say that, Your
Honor .

THE COURT: (Ckay?

M5. SCHWARTZ: | just wanted -- | just didn't want
there to be a msperception or inaccurate information. And |
heard what you said. That's the only reason | raised that.

But what |I'msaying to you is you don't have any
evi dence before you as to what that process was. You have M.
Huebner representing certain things. However, | could stay
here and tell you about nmy conversation with the credit nmanager
of one of the conpanies as to how he cane to fill a joinder.
And it doesn't reflect exactly what M. Huebner said.

So maybe a solution is that the debtors submt an
affidavit of the appropriate party that has the persona
know edge as to what was done. But even if you get that,

Judge, even if, at the end of the day, you get this process of

gai ni ng support, aren't we still going to that whole -- | nean,
thisis alittle different -- but aren't we still going to that
whol e notion of creating the situation? | nean --

THE COURT: No.

MR. HUEBNER:  No.

THE COURT: It's entirely different.
M5. SCHWARTZ: (kay.

THE COURT: It's entirely different.
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M5. SCHWARTZ: (kay. | nean --

THE COURT: The debtor believes in its position. They
believe in their position.

M5. SCHWARTZ: |'m awar e.

THE COURT: And if | give M. Huebner half a chance,
he's going to keep telling nme about their position, okay? So
the fact that | have this isn't of concern to nme. | just need
to understand the process --

M5. SCHWARTZ:  Yes.

THE COURT: -- that gave rise to it, and then that
i nforms how nuch wei ght --

M5. SCHWARTZ: R ght.

THE COURT: =-- | give it. | amnot suggesting --

M5. SCHWARTZ: And | submt -- yeah.

THE COURT: | am not suggesting bad faith. |'m
inquiring as to whether or not there was a little bit of a
thunb on the scale in terns of causing these to happen. So
just to be clear, I'mnot suggesting that | think anybody did a
bad thing here. | just need to know howto weigh it.

M5. SCHWARTZ: |'mnot suggesting that, either, Your
Honor. |'msaying that you just don't have the evidence before

you in order to determ ne what the process was. And | think

Your Honor is right, that that is inportant.

THE COURT: Well, on this point, this is different

fromthe i ssue of whether or not there would be a w tness
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call ed today, because this issue wasn't raised until -- | nean,
you started to want to raise it yesterday. | didn't let you

because | wanted to wait until the debtor stood up so that we
could do it this way. So now we've raised this issue. | think
it's a sensible suggestion that if the debtors wi sh to continue
torely or urge that weight be given to these joinders, the
debtors can submt an affidavit detailing the process.

MR. HUEBNER G eat.

THE COURT: And if Ms. Schwartz, or any of the other
parties-in-interest have questions, we can deal with that then.

MR HUEBNER. That's fine, Your Honor. And to be
clear, | certainly -- the fact that nobody raised it until now,
and they coul d have served questions on the joinder parties and
the like, but clearly, we'll proceed the way the Court directs.
That goes wi thout saying in all cases.

THE COURT: R ght. You have to try to -- you know, of
sonething of this size and magnitude, if you -- you have to
keep noving it forward.

MR, HUEBNER W agree.

THE COURT: O herwi se, you'll never get there. So |
think it's --

MR HUEBNER. Right. But let's stick to the facts
that -- and let ne say one last thing. | have denonstratives
here, Your Honor, which, for now, I'mactually going to hold

on. But all the questions that Ms. Schwartz asked about: how
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2| it's really twenty-four of the separate ones? How do we really

3|l knowit's three of the five? It's all right here. W did not

4 || doubl e-count anybody. There are all docket entries for the

5/ world to see. We're happy to go through with her later. These

6| are just all facts in the record. There are these nunber of

7| joinders.

8 MS. SCHWARTZ: That's fine.

9 MR HUEBNER: This is how they [ine up to ECF nunber

10| 98, which is the anended top fifty list, period. There's no

11| grounds for debate on this.

12 THE COURT: That's fine. kay.

13 MR HUEBNER:  Your Honor, let's also tal k about what

14| there isn't, because | eluded to it a few m nutes ago. There

15| isn't anybody fromthe top fifty except AEP on the other side.

16| There isn't anybody fromthe top ten West Virginia top fifty on

17|l the other side; nobody. There isn't anybody on the top five

18| secured list on the other side. So even if you want to

19|/ di scount soneone who we have on our side -- and | think,

20|| obviously, the major parties who are here in spades and have a

21| lot at stake, you know, count nore than you need -- what you

22 || have on the other side is, | think, pretty powerful.

23 The other thing | should note, Your Honor, and this is

24| also clearly in the record, when we were doing the stipulation,

25/ | want to give credit -- | renenber one of the novants call ed
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us out on sonething that we had, you know, not gotten quite

right. W said in M. Schroeder's original declaration at

par agraph 47 that two of our top twenty trade vendors were from
New York. So then they said, yeah, but you didn't say how many
were fromWest Virginia. WII you |look that up and tell us?
Because, you know, it's always kind of New York versus West
Virginia, and we'd |ike to know both. So we went back and did
that and we | ooked it up. And so the stipulation now adds one
nore new fact. There aren't nmany new facts, but there's one,
which is that, in addition to the two from New York, five of
the twenty are fromWest Virginia. That's just a fact. |It's
in the stipulation; it's right there.

Now, you m ght have said to yourself, oh, the novant
has got a good new fact now because they called the debtor out
on the fact that five of the twenty |argest trade creditors are
fromWest Virginia. The problemis, Your Honor, two of those
five, Raleigh and Phillips Machine, both filed joinders
supporting us, and none of themfiled anything supporting the
ot her si de.

So the way | sort of think about it, Your Honor, maybe
you clipped sone of our highways and byways, but all roads |ead
to Rone. Oher than the novants in the courtroomtoday, who
|'"'mgoing to tal k about one-by-one in a few mnutes, there is
no creditor support and none from Wst Virginia for noving

t hese cases to West Virginia.
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Now | et's tal k about the burden of proof, because that

seens to be an issue that we've spent a ot of tinme on and now
it's my turn to di scuss burden of proof.

The good news, Your Honor, certainly based on their
papers, is that we all agree on the standard. It is black
| etter, governing Second Circuit |aw that the burden of proof
Is entirely on the novants, and that it is a very heavy burden
of proof, and that the debtors' choice is not to be disturbed.

Thus, although it's actually true, and I'mgoing to tal k about

it at sone length in alittle while, I don't need to prove that
New York is nmore convenient than West Virginia. | don't need
to prove New York is better for the debtors. | don't need to

prove New York is better for the creditors.

THE COURT: Well, doesn't whether or not New York is
better for the debtors go into the issue of why it's
appropriate for the debtors to have done what they did to
establish venue in New York?

MR. HUEBNER It absolutely does, Your Honor.

THE COURT: (kay.

MR. HUEBNER: Which is why | said | do intend to
address it.

THE COURT: Ckay.

MR. HUEBNER: Absolutely. And | prom se you, it was a
top six issue, which is what does the record evidence show

about why we filed in New York. But for right now, the
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narrower issue is who had what burdens today. And their burden

was to show, by a preponderance of evidence, that this case
should go to West Virginia. Not only have they failed to carry
their evidentiary burden, let's see howthey tried to satisfy
it. They --

THE COURT: Well, I'msorry; | do apol ogi ze. |
just -- their burden was to establish -- the U S. Trustee's
burden, and the joinder to the U S. Trustee's notion was to
establish that, by a preponderance of the evidence, that it's
in the interest of justice to transfer the case.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: (kay. The other novants had the burden of
establishing not only that it's in the interest of justice,
but, in the alternative, that, for the convenience of the
parties, it should transfer the case, right?

MR HUEBNER:  Absol utely.

THE COURT: It's slightly different than what you
sai d.

MR. HUEBNER  Yes. And but what |'m going to argue
when | get to the interest of justice standard, citing about
seven Southern District cases, is that factors that are in
evidence that they did not adduce or get facts against are, in
fact, the relevant facts under that standard, as well.

THE COURT: (kay.

MR. HUEBNER The reality is, they took no di scovery.
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No di scovery.

When you |l ook at their initial notions, Your Honor,

t he union attached a coal facts brochure. That was the
entirety of their evidence in a notion seeking a facts-and-
ci rcunst ances discretionary transfer.

Look at the initial notions of the sureties. They
attached one environnental settlenment and sone pages from our
SEC filings. No evidence of their own about really any of the
factors under either interest of justice or convenience of the
creditors.

Then on reply, for the first tine, we get their
declarations. And let's talk about what's in their
decl arations, because | actually think it matters a |lot. What
evi dence did the parties bring you to show that these cases
woul d be better off? That there would be a nore econom ¢ and
efficient adm nistration of the estate in the best interests of
creditors to nove these cases to West Virginia? The union's
declaration is about the union. It's not about anybody el se.
At the end of the day, it's one party trying to prove that, for
them even though they're based in DC, if they ever have to
come to this court, they would find it nore convenient to go to
West Virginia. | understand. | didn't even quibble with it.
W admitted it. W don't need to talk to their witness. But
what they had to prove was that this Court shoul d exercise

di scretion under 1412 in the interest of the entire estate, not
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just one party. They didn't even speak about anyone else in
their actual filed evidentiary declaration.

They do go on, and | told you | would get to it, and
now !l will, to --

THE COURT: Well, the reason that -- the primary
reason that Ms. Jenni k gave was that the case ought to be
driven, if you will, by the needs and concerns of the m ners.

MR. HUEBNER: And that's --

THE COURT: And | asked her a lot --

MR HUEBNER. -- exactly where |'m goi ng.

THE COURT: | asked her a | ot about union versus
nonuni on and di fferent geographical concerns. But when you say
the union, | say the --

MR HUEBNER: The workers.

THE COURT: -- the union nmenbers and the workers.

MR HUEBNER. And that's, as | was just saying, |
prom sed you | would get to your question.

THE COURT: (kay.

MR. HUEBNER And now I'm literally, what |I'm about
to do is get to it.

THE COURT: Ckay.

MR HUEBNER:  Your Honor, as a matter of law, and as a
matter of the positions the union has fervently taken in this
case, they are the sole exclusive representative of all their

retired workers. So what have courts done in prior cases when
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uni ons have cone and said, or representatives of workers nore

general ly, have cone and said, our people are all sonewhere
else? And let nme be very clear. This is not in denigration in
any way, shape, or formof our workers or of our union nenbers.
The issue is where should a bankruptcy proceedi ng take pl ace,
and whose conveni ence and whose geography matters.

So what did the Fifth Grcuit say in CORCO which
every Southern District court has said is sort of the nother
deci si on, because there's no directly governing Second Circuit
1412? At page 1249, the Fifth Crcuit said, and | quote: "The
concern is with the corporation's enployees who nust appear in
court, not with the enpl oyees who are on the production line."

Enron-11, Your Honor, Judge Gonzal ez said exactly the
same thing.

Then there's Wnn-Di xi e where, as Your Honor pointed
out yesterday, Judge Drain, in about as strong as |anguage that
|"ve ever seen himuse, said to a representative of workers,
who said they all will have to cone, he said, you're lying to
them |If anybody is telling these people that the Court needs
to be where they are because they will need to appear all the
tinme, you better nake sure that's not happening. The reality
I s we understand where our unionized workers are. That doesn't
mean that our bankruptcy proceedings, to do all the things one
needs to do in bankruptcy, should be physically where they are;

It just doesn't.
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THE COURT: Well, that's pause on that, because |

think that we've established that it's certainly a possibility.
It's a hope and a goal that everything would be resol ved
consensually. So that's a possibility that there, in this
case, will never have to be a hearing that involves a union or
a pension trust witness. So that's a possibility; we just
don't know.

MR, HUEBNER  Yes.

THE COURT: But the interest of justice argument that
was made, | think it went to both factors. |In the papers, it
was the necessity of appearing. And | think that | went back
and forth with Ms. Jennik on that, and we tal ked about, and
also with the sureties, when the argunent was nade that there
woul d be engi neers and other fol ks who had to give very
specific testinony, that those were potentially one-off
situations that may or nmay not occur.

But the interest of justice argument that the union is
making | think is very different. And | think the argunent
they're making is not that they are -- it's not for the
conveni ence of the witnesses who need to be present; it's in
the interest of justice that the case be accessible to the
wor kers who want to be present.

MR. HUEBNER: Ri ght.

THE COURT: WAnts versus needs. So it's not -- it's

nore in the interest of justice half than it is in the
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conveni ence of the parties half. That's the way | think, and

|"msure she'll correct ne if I've got it wong, that that's
the way | heard the union's argunent.

MR. HUEBNER:  Your Honor, | certainly think it's a
blend. And, frankly, if nmy nmenory is correct, both CORCO and
Enron-11 were cases that involved, as here, both interest of
justice and conveni ence of creditors. Wnn-Di xie was certainly
such a case. The question is just bal ancing.

Your Honor made comments yesterday that there are only
X nunber of seats in here, and it will the | awers who are
sitting in here. And if the issue is observing, that may be in
this room in any event.

| certainly agree, Your Honor, |let ne be clear, al
things being equal, if there were not very powerful good and
valid reasons, in the best interests of all creditors,
ironically very much including the union, why we thought New
York was better, all things being equal, being in a place where
nore people could sit and watch the proceedi ngs in person
woul d, of course, be better. But the question is, in our
busi ness judgnent, in our balancing of all of the factors that
| ead us to choose venue, as fiduciaries, there are many, many
things that are very weighty. Allow ng passive participation
that is in person, as opposed to, for exanple, by videography,
Is one. | amnot sure how much weight it gets, but what | do

know is that the prior cases that have been faced with this
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argunment have said the factors under the |aw incl ude

conveni ence of the witnesses and the parties and all that
stuff. Don't conme to nme and say, the underlying workforce is
here, because we all know that's just not who's comng. |It's
just not .

And, Your Honor, by the way, ny very next words, and |
apol ogi ze, but here they are: noreover, we al so hope never to
have to be opposite the union in these proceedings. Qur goal,
as we have repeatedly and unequivocally stated, is consensua
deals. There may never be any hearing where any uni on w tness
needs to actually conme to this court to deal with matters that
directly affect them

So | agree, sonmeday, if we can reach a deal and we
have an 1113 or 1114, this one party, if you take their
decl aration at face value, will have several w tnesses from
West Virginia. But in ternms of the convenience of the parties
side of things, that's a tiny peppercorn of evidence as to
whet her the entire case, with thousands of creditors, should be
noved.

| will address the interest of justice part when | get
to that in the latter half.

THE COURT: Al right. Are we approaching question
two; why were the cases filed here? O did you still have nore
on question one; the evidence?

MR. HUEBNER | have a little bit nore on question
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one; the evidence.

THE COURT: (kay.

MR HUEBNER. And then I'll be happy to proceed, if
t hat' s okay.

THE COURT: Let's just pause for a nonment, because
we' ve been here for alnost two hours now, and let's discuss the
rest of the day. W've got a lot nore to do. |'ve got to hear
froma ot of other parties. | don't knowif we're going to
finish by 5 o'clock. So I'mtrying to bal ance a nunber of
issues. One is | think we have to term nate the video feed, |
believe at least to West Virginia, at 5 o'clock. Two, | have a
full calendar tonmorrow and | really think that you fol ks do not
want to conme here for another day. So I think that the best
thing to do is going to be just barrel ahead and finish today.

MR. HUEBNER:  Your Honor, clearly, we --

THE COURT: Al right? Wth apologies to the folks
who are watching. And | don't want to put a strain on the
facilities and the arrangenents that are possible in those
jurisdictions, but | think the right thing to do is to stay as
| ate as we can.

MR HUEBNER:  Your Honor, I'mgetting one potentially
hel pful thought fromthe gallery, which is there is a dial-in
numnber .

THE COURT: Yes, there is a dial-in.

MR. HUEBNER So at |east, to the extent that people
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1| would like to continue to hear the audio feed --
2 THE COURT: Yes. There is a dial-in nunber. The
3| slight inpedinment to that, of course, is that you need an
4| account with CourtCall and there's a cost to that. So if folks
5| here in the courtroomcan conme up with some way of coordinating
6| that -- | believe the unsecured creditors' commttee has a
7| dial-in nunmber for comm ttee nenbers.
8 MR. MAYER  That's correct, Your Honor. Yes.
9 THE COURT: |Is that correct? Can you identify
10|| yourself for the record, please?
11 MR. MAYER  Yes, Your Honor; Thonmas Mers Myer of
12|/ Kraner Levin Naftalis & Frankel, counsel for the creditors'
13| committee.
14 THE COURT: Al right, M. Mayer. So there is a dial-
15| in nunber that -- would that be available to others who would
16| wish to dial in?
17 MR. MAYER | see no reason why we woul d not be able
18| to nake it available. |t seens consistent with Section 1102.
19 THE COURT: (kay. Do you have the nunber so that |
20| could state it on the record here, and the folks in West
21| Virginia and St. Louis could avail thenselves of it? Could you
22 || ask one of your colleagues for the nunber?
23 MR MAYER Yes. M. Wng, | believe you are on the
241 line. If you could e-mail nme the nunber, we can read it into
25| the record, and the folks listening can then dial in.
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THE COURT: (Ckay. All right. So just to be clear for

everyone who is listening renotely, let ne explain this. 1In
addition to this video arrangenent, we have the traditional

arrangenent in cases in which, via an organi zati on, a company

called CourtCall, interested parties can dial in and listen to
the proceedings. You'll be put on what's called |listen-only
node, which is -- neans you can |listen only and you can't

speak. And because we're going to get the trunk line, if you
will, that the unsecured creditors' commttee has avail abl e,
any of you who wants to dial in after we term nate the video
feed can do that at no cost and expense. And it |ooks Iike M.
Mayer is getting ready to tell me what the nunber is.

MR MAYER  Well, | think this is correct. This is in
ny cal endar for today. The dial-inis 1-888-757-2751. And the
passcode i s 2127159419#. And again, that's 1-888-757-2751.

And then you type in the -- you punch in the passcode
2127159419#, and we will attenpt to take steps, one, to make
sure there's enough capacity on the line; and, two, we may open
a separate line. But we'll informthe Court before.

THE COURT: Al right. M. Myer, could you do ne one
nore, and put on the record the e-mail address of your
col | eague whom parties can contact by e-mail in case they have
experienced a glitch.

MR. MAYER Certainly. |It's Anita Wng. The e-nai

address is awong@ranerlevin, that's KKRA-ME-RL-E-V-1-N com
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THE COURT: Al right. Thank you very nmuch, M.

Mayer .

MR MAYER  Thank you. Yes, that's a good
col | eague, Jordan Kaye points out, people who dial i
keep their phones on nmute for any nunber of reasons,
that everyone on the conference call will hear you

potentially, the Judge.

point. M
n shoul d
I ncl udi ng

I ncl udi ng,

THE COURT: Al right. Thank you very nuch.

MR. HUEBNER: Your Honor, | don't want to count beans

like this, but | think it does bear nention, the novants took

seven hours and we --
THE COURT: You're going to -- you have as

as you want .

much tine

MR. HUEBNER  Thank you, Your Honor. Because this

THE COURT: |'m not goi ng anywhere.

MR. HUEBNER: Thank you. | appreciate that.

THE COURT: And I'msorry that it's getting to the end

of the day, but we need to finish and I'm-- you know how | ate

I work.

MR. HUEBNER: | do.

THE COURT: So for better or worse, you'l
to stay here for a very long tine. And, if need be,
a dinner break and we'll come back

MR HUEBNER  Ckay.
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THE COURT: And if anybody needs a break, you need to

l et nme know.

MR HUEBNER: Thank you

THE COURT: (o ahead.

MR HUEBNER:  Your Honor, back to the evidence on
prong one of 1412. Unless | m sheard, you asked each of the
novant s what evi dence they had, what evidence was actually in
the record --

THE COURT: R ght.

MR. HUEBNER: -- that these cases woul d be cheaper or
nore efficient if noved to West Virginia. At least as to the
first factor of 1412, this, as | read it, respectfully, is the
very, very core of their burden. This is what they had to
prove. The answer was "none." There was a little bit of
col I oquy that perhaps some work m ght get pushed down to West
Virginia counsel, and that would | ower expenses. But in terns
of evidence in the record, the answer was zero. |In fact, Your
Honor, | did a little bit of thinking |last night about Your
Honor's question of isn't it possible that the costs would go
up very substantially, because many of the mmjor parties would
actual ly keep their existing counsel and woul dt have to
supplenent it. And again, |I'mnot going to testify, but | wll
tell you, since many people have taken much, nuch bi gger
|iberties than this very small one, that we actually checked

wth the DIP | enders, the indenture trustee, our own clients,
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several -- everyone said the sane thing. They checked with

their clients: you' re not going anywhere. This is a very big
case; we have a lot at stake. W will be supplenmenting you
with |l ocal counsel, if the cases get transferred. | also --
THE COURT: Al right. But that's -- | nean that's
one of the questions that we're going to have to tal k about
nore. Because the parties on the noving side basically said
that tail shouldn't wag this dog. Right? They said it's not
for the conveni ence of counsel and shouldn't be the case that

you get to go out and hire | awers in your preferred venue and

t hen say bootstrapping onto that, oh, look, | hired these
| awyers; they're great |awers; | want to keep them
MR, HUEBNER | agree, Your Honor.

THE COURT: R ght?

MR HUEBNER: But the good news is, it's not what
happened. Davis Polk, for exanple, has been Patriot's counsel
since its inception. And |ong before bankruptcy was a
possi bility our venue was selected. Wiile each --

THE COURT: Now, now wait. Stop. Was Davis Pol k
Patriot Coal's counsel in connection with the Peabody spin-off?

MR HUEBNER. Yes. W were Patriot's counsel.

THE COURT: You were Patriot's counsel?

MR. HUEBNER: Correct, we were never Peabody's.

THE COURT: You were never Peabody's counsel ?

MR. HUEBNER: That's correct.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 180 of 460

PATRIOT COAL CORPORATION, et al. 180
THE COURT: |s anybody here representing Peabody?

MR. HUEBNER  Yes, Your Honor.

MR, BLACK: Yes, Your Honor.

THE COURT: Good afternoon, sir. | just wanted --

MR HUEBNER. That was just a yes or no question?

THE COURT: -- to say hello and ask for the
gentl eman' s nane.

MR. BLACK: Yes, Your Honor, Carl Black of Jones Day
on behal f of Peabody Energy Cor porati on.

THE COURT: Al right, thank you very much.

MR HUEBNER:  Your Honor, G tibank had Weil, Gotsha
| ong before venue was di scussed or decided. BofA had WIIKkie
Farr well before. This is not that fact pattern where | ook,
Your Honor, they filed in New York so then everybody got New
York counsel and now they're saying that would be wong. But
for many parties in this case that's not the fact pattern. And
that's inportant. And by the way, again, this is anecdote so
It just gets this nuch weight. One of the professionals was a
key professional --

THE COURT: That's exactly the word | was struggling
for before with respect to the joinders. Okay? The joinders
are anecdotal evidence because of the sanpling error issue.
That's part of the problemthat | have. But, |'msorry, your
use of the word rem nded nme that was the word | was struggling

for before. But, but, solet's goto this point. So it may
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cost nore.

MR. HUEBNER:  Um hum

THE COURT: It may cost nore and that m ght be part of
the debtors' analysis in why it wants to stay here.

MR. HUEBNER: But for today's purposes it was part of
the nmovants' burden to give the Court proof that the economc
adm ni stration of the estate would be better served by a
transfer to West Virginia. Evidence proving that critical
factual requirenment under conveni ence of the parties,
respectfully, | believe there is none. And you can't make a
noti on seeking discretionary transfer and just say it will cost
nore, it wll be less efficient, it will be at the expense of
creditors and submt no evidence. Nothing on the topic.

Your Honor, one last thing. |In terns of what | awers
said to the Court yesterday versus what the evidence in the
record of these cases is, | was a little bit shocked when M.
Jennik told the Court yesterday, and it was -- | think it was a
direct quote because | wote it down inmediately, that "the
debtors had no trouble getting financing." |'mnot sure where
she got this, but the facts and the record evidence are
enphatically to the contrary and it natters a great deal. And
|"'mgoing to explain why. M. Huffard testified at |ength at
the DIP hearing that the debtors were lucky to get this
financing and that it was extraordinarily challenging and that

this was the only financing avail abl e.
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Wiy does this matter? Because here's what the union

told you in the opening lines of their reply brief. Page 1 and
| quote: "The debtors were solvent at the tine they filed
t hese consolidated petitions. Thus this case is not primarily
about the rights of creditors. Nor is it primarily about
obt ai ni ng adequate financing. Instead, as debtor has
repeatedly declared, this is a case about their obligations to
uni oni zed workers and retirees and West Virginia' s interest in
responsi bl e environnental regul ation of mning operations
within its borders.” That is about the biggest piece of
testinony which is totally incorrect and totally w thout
foundation in anybody's pl eadi ng.

The debtors are very insolvent. That's why they're in
Chapter 11. This case is, like all appropriate Chapter 11
cases, primarily about exactly the rights of creditors of which
the union may be one and is certainly a very inportant
counterparty in all of events. And this case, as the DIP
hearing, the record evidence, made bl azingly clear is nost
assuredly about the debtors' need to get financing. Wich it
got because it was |ucky to have done so after nmuch chal |l enge.
They say these things because they really think this is only a
two-party dispute, and since they're one of the two parties it
shoul d go where they are. It's not. [It's a multibillion
dol | ar bankruptcy case with thousands of creditors, over a

billion dollars of funded debt and the need for hundreds and
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2 And this financing, Your Honor, ironically is one of

3| the reasons we filed for Chapter 11 in New York. Because New

4| York courts have a detailed set of guidelines on big, conplex

5/ DIPs and roll-ups, which was the only financing that we were

6| able to get. And West Virginia has no guidelines on DIP

7| financing at all, let alone roll-ups, and as far as we could

8|/ tell, no history of |ooking at mega-DI P financings. And if we

9|l didn't get this financing approved on day one --

10 THE COURT: (kay, but that doesn't necessarily nean

11| that had you filed in West Virginia and gone in on the first

12| day with M. Huffard and all of your other advisors and nade a

13| record there that the Court there or in one of the other

14| jurisdictions, notwthstanding the |ack of existence of D P

15|| gui delines because, | nean, we can state it as a fact that

16| there's a logic to all of this.

17 MR. HUEBNER: Ri ght.

18 THE COURT: Everyone knows and agrees there are a | ot

19| of those kinds of cases here and there are fewer in other

20|| places. So needs drive what happens.

21 MR. HUEBNER: Ri ght.

22 THE COURT: So but it doesn't necessarily follow that

23| with the appropriate record that that Court would not have cone

24| to the only conclusion you say the Court should have cone to,

25| which was this is a big conpany, they need financing, these are
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the only parties who would provide it, | better approve it.

MR. HUEBNER:  Your Honor, | conpletely agree and |
think -- | nost assuredly did not say that it would not have
been approved there. Wat | said was, which | feel very
strongly about, here, this jurisdiction has guidelines that
govern facilities just like this and a track record of how t hey
view them \When weighing the risk of not getting a financing
approved on the first day that could be |ife or death for the
conpany, the fact that the conpany chose, for exanple, and
there will be others, to file in a place where it thought it
had a greater chance of getting the facility that it
desperately needed to save the conpany for all parties, al
creditors, and the union and the retirees is entitled to
wei ght .

THE COURT: Al right, but now you answered ny
question before that if there were to be a transfer you don't

bel i eve that another Court would unroll the DI P or undue the

DIP. Right?
MR. HUEBNER | think that that's right but | -- what
| have |l ess predictive ability about, Your Honor -- renenber,

what's at issue right nowis when we filed this case, was it
done in part for good reasons and in the best interest of
creditors. So on one level | think I"'msort of entitled to say
what matters is the pre-filing decisions. But then, of course,

at the end of the day | answer whatever the Court asks ne.
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So |l will also say with respect to your current

question, | still do have concerns. Not those, and that's why
they're not in ny papers. But when we need to do a conplicated
amendnment when there are issues about conplex, weird exit
financings, rights offerings, who knows, ny guess is the sane
results will obtain. That in one jurisdiction there is just a
much nore robust track record of having experience. And, you
know, this is sort of a variant but | think, frankly, a nuch

| ess insulting one, of the learning curve issue. W're
entitled to | ook at where there is well-established case | aw on
relief that we think we may need. And getting financing both
now and in the future was one of the things that went into that
calculus. That's the only point I'mmaking and | think it is
one that is inportant.

Your Honor, let me just quickly hit the sureties,
because we're tal ki ng about evi dence and burden and who
presented what to you. So there, too, Your Honor, there was no
evi dence except the SEC filings with the initial notion. And
then there is the expert declaration on reply. Now, the |aw
obviously -- of course, you're, you know it nuch better than I
do -- is that the courts don't actually have to consider any
evidence that's submtted on the first time in reply. And we
coul d have actually noved to strike all of the evidence on
reply because it's procedurally inappropriate. But we didn't

do that. Wiy? Because all the sureties proved in their reply
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decl aration by an engineering expert is that we have | ots of

mnes in West Virginia and many permts in West Virginia and
it's all pretty conplicated

THE COURT: R ght.

MR. HUEBNER: We all agree.

THE COURT: W do.

MR HUEBNER: What does that do as factual evidence
that these cases could be nore efficiently and economcally
adm nistered in West Virginia or that it's in the best interest
of all creditors to nove to West Virginia? That I'mgoing to
talk about in a fewmnutes. | don't think it --

THE COURT: Al right. But | think it's part of
the -- it's related to the |earning curve point that we' ve
addressed before and that you're alluding to. | think that
their point is the bookend to your point about the conplicated
DI P financing and that the position that they take, which |
didn't necessarily agree with, was that this Court would have a
steep learning curve with respect to understanding the tangl ed
web of those environnental concerns and woul d not be as well
situated as the court in West Virginia to fully appreciate the
needs of the land and the communities.

MR. HUEBNER: Ri ght.

THE COURT: And | didn't agree with that proposition.

MR HUEBNER:  Yeah, and --

THE COURT: And | don't know that | agree with your
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1| proposition about the learning curve on exit financing. So --
2 MR. HUEBNER Right, | agree with you. M only point
3|l is at very best, and | think one difference that is real is
4|/ that we know for a fact that our bankruptcy court will be
5|/ called upon to resolve many issues of bankruptcy |aw and
6| applying the Bankruptcy Code. How many environnental fights we
7|/ wll actually have during this case, given 959(b), we don't
8| know that at all.

9 THE COURT: R ght.

10 MR HUEBNER: Li ke the union, there could be one

11| dispute. There could be no disputes. Again, Patriot has never

12 || had one penny of surety bond called upon in its history. They

13| weren't on the top fifty |list because they've never been

14| anything other than a renote contingent creditor since the day

15| they were born and they have substantial LC backstop and are

16|/ DIP requires conpliance with environnental |laws. So frankly

17| what | think is fair to say is that no matter what you say we

18| don't know, we do know that there's going to be a | ot of

19| bankruptcy stuff going on in our bankruptcy court and there may

20| be very little, or certainly there alnost has to be nuch |ess,

21| nonbankruptcy conplicated West Virginia environnental stuff. |

22 || nmean, frankly, what their brief really says is the debtors may

23 || attenpt to breach environnental laws and if they do, we need a

24| West Virginia judge to stop them Both halves of that, Your

25| Honor, are offensive. They're just offensive to different
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2 Your Honor, the actual 1412 factors on conveni ence,
3| which they didn't actually address in their argunent, are
4| inportant. Convenience to the debtors, convenience to the
5|/ debtors' creditors, convenience to witnesses and efficient and
6| econom c admnistration of the estate.
7 What's nore convenient for the debtors? Nobody
8|/ actually tal ked about that yet, even though it's the first
9|| factor. Wiat's nore convenient for the debtors, Your Honor, is
10| New York. The Schroeder declaration tells you at paragraph 8
11| that the debtors' corporate headquarters and executive offices
12| are not in West Virginia. This is a huge fact. The people
13| that need to cone do this case for the debtors are not in West
14| Virginia. That's why the first factor is convenience to the
15| debtors. Because it's real inportant and they have not hi ng.
16| W& have the Schroeder declaration that tells you that every
17| single relevant corporate function -- this is paragraph 8 of
18| the Schroeder venue declaration -- there's the facts.
19| Accounting, accounts payable, accounts receivable, financial
20|| reporting, treasury, tax, internal audit, |egal, sales and
21 || market research, contract managenent, payroll, corporate
22 || devel opnent, planning, information services, human resources
23| and benefits, not one of those departnents is in West Virginia.
24 || Paragraphs 10 and 11 of Schroeder tell you that four of the six
25|| senior executives are outside West Virginia. They work,
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basically, out of the St. Louis office. Now, sonebody quipped

before that the COOis in West Virginia. First of all, he's
actually the president and COO Let's not denigrate his title,
M. Hatfield. But he runs the operations of the conpany. And
so one of the things | did, Your Honor, because | really like
what actually the record shows. | |like that a lot. | had ny
team go back and | ook at every single hearing that has happened
inthis case so far. And then to be super-conservative we
added all the official U S. Trustee neetings, the 341, the
initial interview, the neeting of creditors. Even including
spectators. Do you know how many debtor representatives cane
fromWest Virginia to all of those things put together? Zero.
No one from West Virginia has ever cone yet in the two nonths
of this case to a single hearing or a single neeting called by
the U.S. Trustee fromthe debtors' side.

So we know pretty clearly, Your Honor, what's nore
convenient for the debtors. That's the only record evidence.
W want to be in New York because we think it's nore convenient
and nore cost effective for us.

Now | et's tal k about convenience of creditors. Wat's
the record evidence? First of all, not one of the five -- top
five secured creditors of this conpany is |ocated in Wst
Virginia. Wat's the record evidence? Schedule 2 to the
Schroeder first day declaration as required by Rule 1007 is the

list of creditors holding the five |argest secured clains:
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California, Illinois, Mssouri, New Jersey and Chio.

Two, not one nenber of the creditors' commttee is
fromWest Virginia. Think about that, Your Honor. The United
States Trustee appoints an official commttee it says is
representative of all the creditors of the Patriot ninety-nine
debtors. Not one of the people they picked is from Wst
Vi rginia.

Three, as set forth in docket entry nunmber 8 -- |I'm
sorry, the cite for that is Schroeder venue declaration 42 to
43. Three, as set forth in docket number 98, that's the top
fifty list. The top fifty creditors of the Patriot famly,
Your Honor, are fromeighteen states. West Virginia creditors
account for less than two percent of the dollars owed to the
top fifty. | knowit's stupid but I"'mgoing to say it a
different way. N nety-eight percent of the noney owed to the
top fifty creditors of this estate are not from Wst Virginia.
That's a pretty close match to the hundred percent of the noney
owed to the top five secured creditors, who are not from West
Virginia. And to be clear, | don't have any burden on this
point. | don't need to prove any of this. But this is what
t he evidence actually in the record agreed to by the parties
for this contested hearing actually shows.

Then let's talk about the facts about the creditors
contained in the Schroeder decl aration, which amazingly, no

novant has nentioned. Paragraphs 30 and 31 of the Schroeder

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 191 of 460

~ PATRIOT COAL CORPORATION, et al. 191
venue declaration tell you that 98 -- as far as we can tell
fromthe sanpling that GCG was able to get -- 98.3 mllion

dollars of Patriot's bonds are held by creditors located in the
State of New York. That's conprised of building up the two
par agr aphs together, Your Honor. One is the converts and one
I's the senior bonds. West Virginia entities appear to hold
173,000 dollars. Less than two-tenths of one percent of the
anmount held by New York entities. Again, this is the

uncont ested record evidence admtted to and agreed by al
parties. Not contested. Nothing on the other side.

Five, these bonds holders are in forty-nine states.
Soundly proving, as we've told you all along, we have creditors
t hroughout the | and and i ndeed throughout the world. Now,
ironically they are in Alaska and they are in Hawaii. The only
state that gets a pass is Miine, which, happily, is not where
we filed, although it's a darn beautiful place.

Let's tal k about the next piece of record evidence,
which is where does Patriot sell its coal? And let's talk
about the record evidence on this point. N nety -- nearly
ninety-five percent of Patriot's coal is sold to custoners
out side of West Virginia -- Schroeder venue decl aration
paragraph 16 -- including nearly thirty percent that is sold
i nternationally.

Sixth, and I"'mgoing to do this real quick, because |

know this point is nore conplex for Your Honor. W believe
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that the parties on our side today, whether you count or don't

count or discount or slightly weight the joinders,

overwhel mngly also tell you what our creditors actually want.
So with all due respect to the Attorney Ceneral of West
Virginia and the other novants who have told you that West
Virginia creditors want this case in West Virginia, it's not
what happened. But here, too, Your Honor, | don't want you to
take my word for anything and not even just the decl arations.
Here, too, | ask the teamto go back and | ook at every single
thing that's happened in this case since the day they were
filed to tell you who actually was involved and who cane from
where. Because two nonths in a nmega case in a pretty long tine
and | think the past is probably a pretty good prol ogue --

THE COURT: Well, | don't know about that. | nean, |
don't think that in terms of a case of this size, I've had a --
this Court's had a lot of cases in which a ot nore has
happened in the first two nonths and we do have the pending
venue notion which nmay be affecting the timng of certain
things. So |I'mhappy to hear the data, but | don't know that
It's --

MR. HUEBNER: (Ckay, Your Honor --

THE COURT: -- necessarily predictive.

MR. HUEBNER: Understood, but in part | think when I
tell you what the data is because it relates, again, as actua

evi dence on things they' ve said --
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THE COURT: (kay.

MR. HUEBNER -- you may find it alittle bit,
slightly maybe, weightier than your initial thoughts --

THE COURT: Ckay.

MR. HUEBNER: -- to this accounting mght be. So we
heard peopl e say | eases, et cetera. Let's talk about that. So
far, Your Honor, as of |ast week we've noved to reject |eases
and executory contracts with twenty counterparties. One of the
twenty was from West Virginia. N neteen -- and that's JVMAC
Leasing for the record. The rest were not. Rather they were
fromten different states all across the country: California,
Connecticut, Illinois, Indiana, Maryland, M ssouri, New Jersey,
Ohio, Virginia and New York.

Two, don't forget adversary proceedings. Wo have we
started going after in the first weeks of this case? W have
four adversary proceedings currently on file. Massey, Tanpa
El ectric, STB Ventures and Royaltyco. Three of the four are
agai nst non-West Virginia entities and while |I'm generously
counting Massey as West Virginia, their parent conpany, which
" mguessing is probably kind of focused on this, is actually
not in West Virginia.

Then let's | ook at our coal supply stipulations. The
critical revenue contracts that save this conpany. W've done
three of themso far in this case, Your Honor. Vitol, EDF and

RAE. This is all right there on the docket. Guess how many
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are fromWest Virginia? Zero. Vitol and EDF have their

headquarters in Houston and RAE is right here in New York City.
So when you | ook at the sharehol der group -- let's tal k about
them We have an equity committee notion now pending. W

al ready went around with themat the U S. Trustee and happily
we and the conm ttee convinced the U S. Trustee that commttee
I's not appropriate. Were are our shareholders fron? It's
their own 2019, Your Honor, which | think the ECF nunber
before. Darien, Connecticut, O d Saybrook, Connecticut and

Vi rgini a.

THE COURT: But those sharehol ders? R ght?

MR HUEBNER: The ones who have --

THE COURT: The novi ng sharehol ders?

MR. HUEBNER:  Absol utely, the noving sharehol ders who
have stepped up to say | want to get involved in this case,
nunmber from West Virginia, zero. So Your Honor, again, | --
it'"s not for me to urge the Court howto weight it, but | think
that when you | ook at the record evidence in the declarations
about the incredible national/international scope and creditor
body and concentration of Patriot, you look at -- | nean, it's
the debtors. You | ook at what actually has happened in this
case so far with several dozen counterparties on operationa
contracts --

THE COURT: Al right, but nothing -- by ny

recol l ection, there hasn't been anything that's been
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1| significantly contested of all the things you listed. Right?
2 MR HUEBNER: Well, sone of those matters, Your Honor,
3| resolved what coul d have been substantial disputes. Ohers of
4| themare still --
5 THE COURT: The adversaries have just begun. That
6| much | understand.
7 MR. HUEBNER: Right. But they're not West Virginia
8|/ parties. And the |lease rejections are, as they said to you,
9|l all their mneral -- they're telling you stuff w thout support.
10|| I"'mgiving you the actual support. W went after twenty
11| lessors so far. They're fromten states including New York and
12| one is fromWest Virginia. That's got to count for sonething
13| in a world where they're telling you everyone's from West
14| Virginia and they ran far away.
15 THE COURT: Well, | don't want to sound cynical but
16| it's early in the case. As any good debtor does, you're trying
17| to get things done. These were not contested so you got them
18| done. So it -- you didn't have to -- they didn't have to go to
19| West Virginia. Nobody had to cone here. You just were able to
20|| get them done.
21 MR. HUEBNER: But these were the first twenty | eases
22| that we needed to --
23 THE COURT: Under st ood.
24 MR HUEBNER And | -- look, | don't want to say it
25| for nore than that because, again, the Schroeder declaration is
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the evidence we really need. 1In fact, we don't really need any

evi dence, but we have it.

THE COURT: Ckay.

MR HUEBNER: Then the next factor under the Second
Circuit cases is conveni ence of the witnesses. So what do we
have? W have the debtors' proof that for them New York is
better. W have the union saying if there is ever an 1113,
1114 against us, we will bring sonme w tnesses from West
Virginia. And we have nothing fromanybody el se. So what do
we have in the record that proves that the actual factor called
conveni ence of the witnesses is better for West Virginia for
the whole estate with 3.x billion dollars and thousands of
creditors? W have one party saying they like it nore. It
doesn't hel p.

Then there's | ocation of assets. Your Honor, | hereby
concede irrevocably, plainly and unqualifiedly the |ocation of
the assets overall of the Patriot debtors is primarily | ocated
In West Virginia. W get it. W said it fromthe begi nning.

It was never contested. W didn't need experts to hel p prove
it. The problemfor the novants, and it's a very serious
problemis what does the | aw have to say about the |ocation of
assets? And what the law says is in a Chapter 11 case the

| ocation of assets matters alnobst not at all. Once again let's
| ook at corporate --

THE COURT: But Judge Gonzal ez, in one of the Enron
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1| decisions, did drpéo\vvﬂzl%-irs(,:t(i)ﬁlc_t(i:gﬁpb%?@el(r?l\lé ectaasl'e such as Enronl,97

2|l which was a nore or less a purely financial situation in which

3|| there was no ongoi ng business, and one like this where there

4| very much is an ongoi ng busi ness and the very purpose of the

5| filing is to attenpt to preserve the ongoing business. And

6| it's all driven by the coal.

7 MR. HUEBNER  Yeah. And Your Honor, | owe you an

8| apol ogy because | should have said Enron-11, and let ne

9| explain.

10 THE COURT: Ckay.

11 MR HUEBNER: This case is a fortiori --

12 THE COURT: M. Huebner, |'ve got to give you a two-

13| mnute warning as they do in football, because we have to

14| change court reporters. Hold on, I mght be being overrul ed.

15| Al right, two-m nute warning stands.

16 MR HUEBNER. So Your Honor, what did CORCO say?

17 || Because again, | think it's so inportant, especially given the

18| line-up here, that you get quotes and pin cites for everything.

19| In CORCO the Court said that the |ocation of assets is "of

20| little inmportance in Chapter Xl proceedings where the goal is

21| financial rehabilitation, not liquidation." CORCO by the way,

22 || Your Honor, when you |look at the facts, and | desperately hope

23| people will read CORCO, involved a Puerto R can conpany

24 || headquartered pretty nuch exclusively in Puerto Rico with

25| virtually all of its customers in Puerto Rico and all of its
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physi cal assets in Puerto Rico and many of its functional

departments in Puerto Rico and the Court said even so it's

stayi ng i n Houston.

Enron-11, Your Honor -- | don't know why people are
pi cking on Puerto Rico, it's just a weird coincidence -- what
did Enron-11 involve? Enron-I1 involved San Juan Gas Conpany,

the | ocal gas conpany that had a nonopoly under Puerto Ri can

| aw to supply natural gas to the citizens of San Juan. It
conducted its operations exclusively in Puerto Rico. It had a
nmonopol y of San Juan gas distribution. 1t had not one single

share of public stock. Not one single public debenture. Not
one single other public security. N neteen of its top twenty
unsecured creditors were located in Puerto Rico and there was a
363 sale pending. And despite all of that, that that entity
was a hundred percent in Puerto Rico in a way that bears no
fair analogy to the sprawl ed ninety-nine Patriot debtors wth
custonmers in four continents and fifteen countries and very few
of their top fifty creditors by dollar anount in Wst Virginia,
the Court said, | place little to no enphasis on the |ocation
of the assets or the books and records. Wat nmatters to ne is
other stuff like what's the nost likely to facilitate the
reorgani zati on of these debtors.

So at the end of the day it's not hard to concede
| ocation of assets, A because it's true and we never don't

concede anything that's not true, but B, because when you go
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and | ook at the cases and, by the way, there're also a bunch of

cases in our papers where the sole assets were in the
jurisdiction to which venue was attenpted to be noved, the
argunment was Your Honor, they're only there. They're nowhere
el se. How can you keep this proceeding? And the Court said,
if I think the reorgani zation has a better chance of succeedi ng
here because of what is here, that's what guides ne. |'mnot
going to give you pin cites unless you want them but there are
a bunch of cases in our brief that say that.

THE COURT: Al right, let's --

MR HUEBNER. |'mready for interest of justice, Your
Honor, so this may be a good tine --

THE COURT: (kay, | think this is a good tine to take
a break. We'Il cone back at twenty mnutes to 4. Al right?

MR HUEBNER: Thank you very much, Your Honor

THE COURT: Thank you. And you are welcone to bring
coffee in.

MR HUEBNER: | don't drink coffee, Your Honor.

THE COURT: O tea.

MR. HUEBNER: Ah, thank you.

THE COURT: O a Coke.

(Recess from2:17 p.m until 3:49 p.m)

THE COURT: Pl ease have a seat. Gkay. Go ahead, M.

Huebner .

MR. HUEBNER:  Your Honor, before | proceed, | amsure
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that the record will ultimately show that |I've said severa

things that were wong. One was brought to ny attention which
| would like to correct.

THE COURT: Ckay.

MR. HUEBNER: And hopefully, it's actually a good
thing although I don't know. Davis Polk did not, in fact,
represent Patriot in 2007 in connection with the spinoff from
Peabody. That was Sinpson Thacher & Bartlett. Davis Polk
began to represent Patriot in 2008.

THE COURT: (kay. Thank you.

MR. HUEBNER: So, Your Honor, as | think | presaged
before the break, I'"'mnow up to interest of justice.

Your Honor, anong the many things we said yesterday
that | did not have to gut in the wee hours | ast night was that
t he touchstone and the prine directive of every Chapter 11 case
I S saving conpanies and nmaximzing their value for their
st akehol ders.

THE COURT: Al right. Just so I'mfollow ng al ong
wi th what you said when you started. Are we on your nunber 2
or nunmber 3 now? You said nunber 2 was why were these cases
filed here.

MR HUEBNER. |'mgoing to be hitting those in tandem

THE COURT: 2 and 3.

MR. HUEBNER: \What is the interest of justice

standard - -
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THE COURT: R ght.

MR. HUEBNER -- and why were these cases filed in New
Yor k.

THE COURT: Ckay. Go ahead.

MR. HUEBNER: Because | think they're twins. And, in
fact, 4, which is do the financial problens of Patriot fit in
this equation, those three things together, frankly, forma
three-ply cord.

THE COURT: Ckay.

MR. HUEBNER:  Your Honor, | whol eheartedly believe
that both the debtors' notivation in seeking venue in a
specific jurisdiction and the consequences of its ejection from
that jurisdiction are relevant to the consideration under 1412.
But the fact that | believe it is of rather limted utility,

t he question is what does the Second Circuit hold and what have
your fellow judges ruled when construing 1412 notions.

As the Second Circuit said in Manville, and | quote,
“"The interest of justice conponent of Section 1412 is a broad
and flexible standard that nust be applied on a case-by-case
basis. It contenplates a consideration of whether transferring
venue woul d pronote the efficient adm nistration of the
bankruptcy estate, judicial economy, tineliness and fairness."
That's Manville, 896 F.2d 1384 at 1391. That's what the Second
Circuit said interest of justice is. So Your Honor, let's | ook

at how Southern District judges have applied it.
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My contention to you this norning, and I'mgoing to

give you a bunch of lawon it, is that judges in this district
have repeatedly said that the touchstone of the 1412 interest-
of -justice standard includes the econom c adm ni stration of the
bankruptcy estate with the goal of preserving value for all of
Its stakehol ders.

THE COURT: (Ckay. But I'mgoing to stop you because
the threshold question that's been presented here is what
everybody's been tal king about a lot, the fact that was
stipulated to by the parties, which is that the debtors formned
PCX and Patriot Beaver Damto ensure that the provisions of
Section 1408 were satisfied and for no other purpose. So
bef ore you get to what you' ve just described, which | think is
an accurate presentation as far as it goes, it skips over in ny
mnd this very critical first question because | think that the
U S Trustee, and to a | esser extent the others but perhaps the
others as well, are, in essence, arguing that you don't get out
of the starting bl ocks because you created those entities in
order to be able to file these cases here and for no other
pur pose and that, therefore, all of that other stuff doesn't
conme into play.

MR. HUEBNER:  Your Honor, here | would like to beg a
little bit of indul gence.

THE COURT: (kay.

MR. HUEBNER M order is to first explain for a
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couple nore mnutes what | think the lawis in other cases and

then to tell you howthe facts apply to |l egal standard. One of
the things you said yesterday was: nobody is telling ne what
the interest of justice standard actually is. And when | think
when | go through a bunch of Southern District cases and how
they' ve articulated it, things you were not told yesterday but
| think were very inportant, when | then give you the facts
that you' re |looking for -- because what we're also going to
hear in a fewmnutes is that there are a whole | ot of other
facts in the record about why we chose New York whi ch nobody
menti oned yesterday far beyond that one-liner fromthe
stipulation -- | promse you |l will get to that in |less than
five mnutes, maybe less than three. But if | can --

THE COURT: (o ahead.

MR. HUEBNER: -- | had set it up to set the |egal
stage first --

THE COURT: (Go ahead.

MR. HUEBNER: -- and then apply the facts.

Your Honor, in International Filter in 1983, Judge
Buschman said that the interest of justice concerns "the
interest of the debtor in rehabilitating itself. The interest
of the creditor is in receiving a fair and equitable return.
The interest of the public in whether the pendency of the
proceeding in a wongful district advances or retards those

interests.”
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He went on to say that, first and forenost, the
gquestion is what is good for the reorgani zation of these
conpanies. | understand and I"'mgoing to hit it very hard that

the U.S. Trustee is saying she disagrees --

THE COURT: What case -- is that in your brief, that

case?
MR HUEBNER: It sure is, Your Honor.
THE COURT: What -- give ne the --
MR HUEBNER. And it's also in --
THE COURT: G ve ne the page citation.

MR. HUEBNER:  Your Honor, can | give those to you in a

few m nutes? Those are not in the typed version --

THE COURT: That's In re International Filter?

MR. HUEBNER Ch, I'msorry. | apologize,
THE COURT: In re International Filter?
MR HUEBNER: It is, Your Honor.

THE COURT: Ckay.

MR. HUEBNER 33 B.R --

THE COURT: 30, 31 and --

MR. HUEBNER  -- 952.

THE COURT: -- 36. Ckay.

MR. HUEBNER: Exactly.

THE COURT: Al right. Keep going.

Your Honor.

MR. HUEBNER: As he said, Your Honor, "In al nost every

operating Chapter 11 case, a principal concern whether the test
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be phrased in the terns of the interest of justice or

convenience is the economc admnistration of the estate. In
practical terns, that concern translates into inquiry of the
need for post-petition financing pursuant to Section 364 of the
Code, the need to obtaining financing to fund the plan of
arrangenent, and the |location of the sources of that financing
and t he nmanagenent and personnel in charge of obtaining it.
Such facts are critical in that they bear on the rehabilitation
general ly contenpl ated by Chapter 11."

Your Honor, other recent decisions as well -- in fact,
pretty rmuch all of them including especially the ones relied
on by the novants are to the sane effect. They're |ooking at
interest of justice; efficient admnistration of the estate is
at the core of the inquiry. And that's why, when | tal k about
in a few m nutes, what we consi dered and how we wei ghed it,

you're going to see how the facts match the | aw

They | ove Dunnore Hones. And, by the way, I'Ill talk
about Dunnore Hones all day |ong because | love it, too. Even
t hough they were transferred in that case, | think it's a great

exanpl e of a case that should be transferred. But what did
Judge d enn say about the standard --
THE COURT: |'mvery famliar with Dunnore Hones and |
think it's conpletely inapposite to the situation we have here.
MR. HUEBNER | agree, Your Honor.

THE COURT: |'ve read it. | knowit. [|I'mhappy to
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have you talk about it. But | don't think that it is at al

persuasi ve or informative on the facts that we have here.

MR. HUEBNER: The only thing |I'm going to say about
it, Your Honor, is what does Judge G enn say the |egal standard
is for interest of justice? That the interest of justice prong
contenpl ates "the economc and efficient admnistration of the
estate” including "the need to obtain post-petition financing
and the need to obtain financing to fund the reorgani zati on".

In EB Capital Managenent, Your Honor -- also on our
papers, and nore inportantly in their papers because it cane
out the wong way -- or the right way -- these are all right; |
agree with all of them-- they transferred the case out.
There, too, he said, "Interest of justice includes pronoting
econom ¢ adm nistration of the estate.” Gkay? Chief Judge
Bernstein in G unmman O son Industries in 2005, also in the
papers, sanme thing. And, of course, the Enron decisions, which
everybody's been citing. Wat did Judge Gonzal ez say? And |
quote, "The considerations involved with the interest of
justice are intertwined with the economc and efficient
adm nistration of the estate,"” e.g., "the need to obtain post-
petition financing and the need to obtain financing to fund the
reorgani zation."

So what Judge Gonzal ez said, along with his brethren
and sistren, was that anong the things you have to | ook at,

even on an interest of justice or maybe especially on an
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interest of justice, is would it best serve the debtors'

reorgani zation efforts. | understand what they want you to do.
They want you to say it doesn't matter what the consequences
are. It doesn't even matter if it kills the conpany. | don't
even care what the facts are. |If you did this, you nust be
thrown out. And what |'marguing to Your Honor is that's not
what the lawis. The law, in case after case after case in the
Southern District, is that even | ooking at interest of

justice --

THE COURT: No. | disagree with you. | don't think
that that's an accurate statenment because in none of those
cases do you have a fact pattern that you have here. In sone
of the cases, and | got into this alittle bit wwth M. Jennik
yesterday, | drew a distinction between forum shoppi ng versus
forum sel ection, running away from sonething as opposed to
running to --

MR HUEBNER: To sonet hi ng.

THE COURT: ~-- sonething which I think is an inportant
distinction in ny mnd. And | don't think that -- for exanple,
in Dunmar Hones, | think that's one of the reasons why that's

not applicabl e.

So, of course, | think that those general statenents
of the |aw are noncontroversial. So you asked for three to
five mnutes. | think we're there.

MR. HUEBNER Yeah. |'mactually done with the |aw,
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Your Honor. I'mready to nove to the facts, absolutely. W

only point is | think that those issues about what's best for
the rehabilitation of the debtors, whether they did it, as I

t hink you said yesterday, for the right reasons or the wong
reasons and whether they ran to or fromare all about to be
very inportant on the facts. And I'm frankly, | guess we're
delighted, | agree. | don't think the legal standard is
controversial. | think what's being asked for at |east by one
of the novants is, and I'll talk about that in a mnute. But
for now, let's get right to the facts because you' ve been

wai ting for that and you've been very generous with me but |et
me hit the why we are in New York.

M. Schroeder's first day declaration, Your Honor,
addresses the question that we're here to tal k about today. |
wi || now read paragraph 43 of the accepted, unrebutted rel evant
docunent ary evi dence on why the debtors chose to file their
bankruptcy cases in this jurisdiction.

"The Debtors determ ned that the Southern District of
New York (the "SDNY") is the optinmal venue for the Debtors'
chapter 11 cases and [is] in the best interests of the Debtors,
their creditors and ot her stakehol ders and these estates. The
Debtors' legal and financial advisors are all |ocated in New
York, and the Debtors' significant financial creditors, along
with their professional advisors, are also |ocated in New YorKk.

Moreover, along with their advisors, the agent under the
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proposed 'first out' DIP financing facility and two of the

three arrangers under the proposed DIP financing facilities are
New Yor k- based institutions, and the DI P financi ng contenpl ates
that the Debtors' cases be venued in the SDNY. | believe that
had we filed in one of the other jurisdictions that were al so
avail able to us (i) nost of our donestic and foreign creditors
woul d have been inconvenienced and (ii) the costs and
inefficiency of [the] adm nistration of the estates woul d have
materially increased.”

Now, Your Honor, if you accept that the lawis did you
do it for convenience of creditors, did you do it in the best
interest of creditors, did you do it for the efficiency and
econom ¢ adm nistration of the estate, and then you match the
facts to the declaration that says all those things, on a
heari ng where, again, we have no burden.

THE COURT: Well, this is why | raised nmy eyebrows, so
to speak, about the stipulation because | did read this and,
frankly, | was -- maybe "expecting” is too strong a word but it
certainly seened possible that M. Schroeder woul d have been
cross-exam ned on that conclusion. And | did spend a | ot of
time with the nmovants asking themwhat's your evidence. And |
think quite to their credit, they said, we don't know. They
said we don't know. These proceedings could be longer; it
could be shorter. There mght be |ocal counsel who are

enpl oyed but New York counsel may still be retained.
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So | think that what we have is record evidence of M.

Schroeder unrebutted that it was his view that the cost of
i nefficiency of adm nistration would have materially increased.

MR HUEBNER: Correct. And --

THE COURT: That's what it is.

MR. HUEBNER: And this is what | think is so
i mportant -- and you pointed this out, | think, to several
people, and certainly to M. CGoodchild -- this is a contested
matter in the court.

THE COURT: R ght.

MR HUEBNER. And the novants had a burden to show X
They decided not to serve discovery. They could have said we
think you did this for the wong reasons; we want di scovery.
We think you did this to run from sonet hi ng; we want di scovery.
W think you did this to disadvantage a specific creditor; we
want discovery. W think you did this to get a forumthat's
going to be unduly, sleazily in your favor. They could have
asked us a mllion things. Wat they did instead was they
agreed that the facts are we did it in the best interest of the
estate, in the best interest of creditors, wth cost and
efficiency, and to make it convenient for creditors.

And you know what, Your Honor? Honestly, what |
actually think is that the reason they didn't take discovery is
because they know it's true.

THE COURT: (Ckay. But the U S. Trustee doesn't care
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about this.

MR. HUEBNER And that's -- I'"mgoing to get to that.

THE COURT: Ckay? The U S. Trustee and Ms. Jennik
both told me that they don't care. R ght? And you're going to
tell ne that that's inconsistent with the law that tells ne
that | should | ook at the econom c adm nistration of the case.

MR. HUEBNER  And that, Your Honor, is why I
appreciate the favor you did ne to tell you the law first
because | think that the 1412 interest of justice |aw,
including the Second Circuit case as well as the other
deci sions, say what Courts are supposed to weigh to include --

THE COURT: Al right. But I'mgoing to --

MR. HUEBNER -- DIP financing --

THE COURT: |I'mgoing to stop you. | want to go back
to 1408. Okay? Wiich this is not a notion, as was the case in
Houghton Mfflin challenging the what I'Il call literal
conpliance with the statute.

MR. HUEBNER  Yes, Your Honor.

THE COURT: R ght? Parties conceded that. Al the
parties said --

MR. HUEBNER  Yep.

THE COURT: -- there's a domicile here.

MR HUEBNER: Venue is proper under 1408.

THE COURT: Well, the word "proper” is a | oaded word.

MR. HUEBNER: 1408 has been sati sfi ed.
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1 THE COURT: 1408 has been satisfied. Gay. And what
2/ I think you're telling me is that that's the end of the inquiry
3| vis-a-vis that issue, and that the fact that the entities were
4| fornmed for no other purpose -- it doesn't matter. W' re here.
5/ W literally conplied. Courts don't close |oopholes; Congress
6| does. R ght? That's the argunent.
7 MR HUEBNER:  You know, Your Honor --
8 THE COURT: If it's a |oophole, it's a | oophole. And
9| you don't get to close it; Congress gets to close it. Don't be
10|/ an activist judge. Right?
11 MR. HUEBNER: But, Your Honor, what | would prefer is
12|/ to agree in part because if | told you at the beginning --
13 THE COURT: You can agree w th nothing.
14 MR. HUEBNER: -- | have el even reasons why -- that's
15|/ nunber 7 but there are many others as well.
16 THE COURT: You said you had el even reasons why --
17 MR HUEBNER. Why Wnn-Dixie --
18 THE COURT: -- Wnn-Dixie --
19 MR. HUEBNER In other words, their reading of --
20 THE COURT: (kay.
21 MR HUEBNER. As | read their --
22 THE COURT: But -- stay with ne.
23 MR. HUEBNER:  Yes, Your Honor.
24 THE COURT: (kay? The words of the statute are
25| satisfied. There are entities that are domciled here in New
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Yor k.

MR. HUEBNER  Yes, Your Honor.

THE COURT: (kay? And you've stipulated that they
were formed for no other purpose.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: Well, if you had put M. Schroeder on the
stand, | m ght have asked him-- when you fornmed those entities
in the state of New York, you had to pay a fee, right?

MR. HUEBNER:  Yes, Your Honor.

THE COURT: (Okay. And you had to fill out a form 1'm

guessi ng. Covernnents | ove forns.

MR HUEBNER: | believe that's correct.

THE COURT: | know that the people that I work for
| ove forns.

MR HUEBNER. | believe the forns are in the record as
evi dence.

THE COURT: (Okay. No. | think the certificates of

I ncor poration --

MR. HUEBNER | apol ogi ze.

THE COURT: -- are in the record as evidence.

MR. HUEBNER  Yes.

THE COURT: But you had to apply to have a corporation
in New York, right?

MR. HUEBNER  Yes, Your Honor.

THE COURT: And |I'mguessing that it probably asked
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for a corporate purpose. And | would have asked M. Schroeder
what was put down on that form

MR. HUEBNER:  Your Honor, |'mnot a general corporate
| awyer. But I'mgoing to --

THE COURT: That nuch | know, M. Huebner.

MR. HUEBNER |I'mclearly not nuch of a litigator
either. But I'mgoing to take a flyer on this one which is
that just like in many, many, many docunents that | have done,
the answers to that are for general corporate purposes. |
don't think you fill in to start a small fracking business in
upstate New York and see if it does well.

THE COURT: It may not be specific --

MR. HUEBNER |'m guessing --

THE COURT: -- but I'mguessing that it didn't say to
establish -- to ensure that the provisions of Section 1408 were
satisfied. I'mtaking a --

MR, HUEBNER  Your Honor --

THE COURT: -- flyer on that one.

MR HUEBNER:  You know what, Your Honor? And that's
right. But let ne tell you what --

THE COURT: And look, let nme just be clear. People
who do this for a living know, fromtime to tine, if there's a
little hunmor that enters the proceeding, it's only to buoy
everyone's spirits. It's not intended or should it be

Interpreted to dimnish the seriousness of what's going on.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document
Pg 215 of 460

PATRIOT COAL CORPORATION, et al. 215
1 MR. HUEBNER:  Thank you, Your Honor.
2 THE COURT: (kay? So -- but we don't have M.
3| Schroeder. So | don't get to ask that question.
4 MR HUEBNER. Right. But what do we do have? Wat we
5|/ do have is that we've been upfront with everybody. W're not
6| defensive and we're not enbarrassed. | don't think -- when
7|/ anybody said how did you get into New York and what are these
8|| two entities, there was no serpentine anything. W said, we'l]l
9|/ tell you what we did. W created these two entities because we
10| believed that it was in the best interest of these estates to
11| get the financing we need and save these conpanies to get into
12| New York where we believe we are allowed to do it. Wy is
13| setting up a tiny fracking business a |egitimte business
14| purpose but securing an 802 mllion dollar DIP financing -- and
15|| we believe substantially --
16 THE COURT: Well, nobody --
17 MR HUEBNER. -- increasing --
18 THE COURT: Nobody would bite on the hypothetical,
19| okay, which is fine. But let ne give you -- what |'m
20|| struggling with is -- because |I do believe that judges
21| shouldn't close | oopholes, but I'mnot sure that | see this as
22| a |l oophole. There has been facial conpliance. There are New
23| York domciliaries here. But |I'mnot sure that that
24| automatically gets us to -- so nowwe go to 1412 and now |I'm
25/ into the interest of justice analysis. And the question, |
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think, is whether or not because the parties concede that venue

Is "proper"” under 1408, whether | take into account the fact
that these entities were forned for no purpose other than to
establish venue in the interest of justice analysis. And
nor eover, second set of questions is | think there are other
I nstances in the Bankruptcy Code and the bankruptcy | aw where
j ust because you can | ook at the Bankruptcy Code and | ook at
what the debtor did and say there's a match, that you don't get
to I ook behind it.

MR. HUEBNER: Ri ght.

THE COURT: And every tine you do that, it's not a
| oophol e. Judges are supposed to be anal yti cal

MR. HUEBNER  Your Honor, | conpletely agree. And the
point is, they were invited to go behind it and we submtted
record evidence which is unrebutted on what is behind it. And
that's paragraph 43.

THE COURT: (kay. But |I'mmaking --

MR. HUEBNER: W did in the best --

THE COURT: |'msorry.

MR HUEBNER: -- interest for econom c adm nistration
and --

THE COURT: Ckay.

MR HUEBNER. -- the interest of creditors.

THE COURT: But |I'mmaking a slightly different point.

MR. HUEBNER  Yes, Your Honor.
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1 THE COURT: (kay? Let ne give you an exanple and |
2|l don't think this was in anybody's papers. But there's a body
3|| of case law that has to do with artificial inmpairment. Are you
4| famliar with that, generally?
5 MR HUEBNER. Not as familiar as |I'mguessing | w sh |
6| were in a few nonents.
7 THE COURT: Well --
8 MR, HUEBNER: Yes, | am --
9 THE COURT: -- just to be --
10 MR. HUEBNER  -- Your Honor.
11 THE COURT: In broad outline, right, artificial
12| inpairnment neans that in order to get to crandown, you have to
13| have an accepting inpaired class. And there are cases out
14| there -- | can give you citations -- where the debtor finds a
15| creditor and gives them --
16 MR. HUEBNER: 103 cents.
17 THE COURT: -- four dollars Iess than what they're
18|/ owed and --
19 MR HUEBNER: O four dollars nore.
20 THE COURT: R ght. And says, oh look. They're an
21| inpaired class. W can get to crandown. W're doing it in the
22 || best interest of creditors. Life is good.
23 MR. HUEBNER  Yes.
24 THE COURT: And the courts say not so fast. Right?
25| The courts say not so fast. Yes, | can see that inpaired class
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right there in your plan but that's not the way it shoul d work.

You don't get to apply the provisions of the Bankruptcy Code in
that way. The ends don't always justify the neans.

MR. HUEBNER: Ri ght.

THE COURT: And that gets to a very inportant issue
about the nmeaning of justice that |I still maintain, at ten
mnutes after 4 on the second day of this hearing, | haven't
heard enough about.

MR HUEBNER: So, Your Honor, | actually happily, Your
Honor -- happily have a bunch nore to say sone of which I think
will hit hopefully to at |east sonme of your concerns partly --

THE COURT: (kay. There's --

MR HUEBNER: -- because --

THE COURT: There was nost recently a case out of the
Eastern District of North Carolina called Swartville in which
the very issue of artificial inpairnent --

MR. HUEBNER: Ri ght.

THE COURT: -- was dealt with. So go ahead. | said a
| ot --

MR, HUEBNER  Your Honor --

THE COURT: | said a lot of things. You can answer
themin any order that you like.

MR HUEBNER:  Your Honor, in terns of the record
evi dence, again, |I'mnot going to repeat it. W think that

par agraph 43 -- which, again, you're right -- were we delighted
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1| when they said we accept this as the governing facts on why the
2| debtors did this and we don't need to cross-exan ne anybody; we
3|/ have all we need? Only partially, because we woul d have been
4| equally happy to have sonebody answer further questions. They
5/ wouldn't have gotten anything in discovery because we did our
6| fiduciary duty and we did what we thought was best.

7 So let's talk about what they didn't do. Wat they

8|| didn't do is present not only any evidence but not even an

9| allegation. 1In fact, they were very courteous, as you pointed

10|| out a mnute ago, when actually you pressed them You said

11| this in your brief. D d you really mean they did this at the

12| expense of creditors? Well, okay, maybe we didn't really nean

13| that. The surety |awer, which | was very happy to hear, went

14| as far as to say, actually, they probably bal anced stuff as a

15| fiduciary, et cetera.

16 There's no evidence in this record nor, frankly --

17| 1'1l take a flyer -- could there be that we did this for any of

18| the negative reasons. Not to get away from bad press coverage

19| Iike in Wnn-Dixie. Not to be a serial filer like in EB. Not

20/| to get an inproper advantage. W did it in the best interest

21| of creditors. Artificial inpairnent, by the way, if | can

22| mention your analogy for a mnute, is found to be against the

23 || best interest of creditors because you're allowed to jam

24 || somet hing down on themthrough an artifice. Wat we're trying

25| to jamdown on themis our best shot at survival. And that's
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1| what the record evidence shows. Artificial inpairnment is when
2| you take rights away by saying | get to do this to you because
3/ | have an inpaired class. The only evidence and it happens to
4| be the truth about why we're here is because we genuinely
5|/ believe it's nore convenient, nore economical and likely to
6|/ best maxim ze the value of these estates. And we have nothing
7| to hide. W think that that is our fiduciary obligation and we
8| think we fulfilled it.

9 But let ne go on because the next part matters a |ot,
10| too. And | want to address Ms. Schwartz' hypothetical dead-on.
11 What if we said, you know, we actually think Alaska is
12| best. W actually think that this is getting real far away
13| from anyt hing and anybody connected to Patriot is in its best
14| interest, so we'll spend the five dollars, we'll spend the 175
15|/ on the filing fee and we'll file in Alaska. And I'll cone up
16|/ and say to the Al aska judge -- you know, the great news is that
17|/ has nothing to do with this case. And let nme explain why.
18| That would be a great 1412 notion. |In fact, Your Honor -- |
19/ won't sunmarize it because you say you know it so perfectly --
20| that's Dunnore Hones. Everybody is in California. The |ender,
21| the DIP |l ender, the managenment, the top creditors, the owners,
22 || the legal advisors. You can't say, you know what, |I'mgoing to
23| go shop for New York because the facts don't fit the case. In
24| Wnn-Di xie, they were running from Jacksonville. But our ties
25| to New York are nmassive. And let's talk about the record
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evi dence.

THE COURT: But you're getting away fromthe point
that | want to tal k about at the nonent which is -- | don't
think we need to tal k about Al aska anynore. Okay? But let's
tal k about New York. Because what you're not telling ne --
you're telling me that the | aw says that 1412 requires that we
| ook at the econom c administration of the case. It's ny
experience that in a lot of the |arge cases, parties hire New
York | awyers. They hire Chicago | awers. They hire | awers
from |l arge urban areas where there are large concentrati ons of
financial and other businesses.

Soif I go with your formulation, the economc
adm ni stration of the case, what is the limting principle?
This Court will be selected in any nunber of cases. And
anybody who has the 175 dollars can go to the New York
secretary of state, name a corporation, have a certificate of
corporation and we're good to go. And then every party can
come in and say, but, Judge, econom c adm nistration of the
case. Look, I've got all these advisors. |'ve got all these
| awyers. W can get here on the subway. Wy nmake us go
sonewhere else? This Court has a track record. This Court has
guidelines, all of that other stuff that everybody agrees is
the case. But what's the limting principle? Doesn't it nmake
a conplete -- doesn't it render the substantial portion of the

venue statute neani ngl ess?
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1 MR. HUEBNER  Your Honor, let ne -- I"'mgoing to --
2/ I'"l'l give you ny best answers and there are several of them
3 THE COURT: Ckay.
4 MR. HUEBNER: Nunber one is 1408, as it currently
5|/ exists, in fact, does not require any neani ngful nexus to the
6| jurisdiction of filing. So it's not like the law currently
7|/ says you need to go where your principal assets are and we're
8|/ having a big fight about where that is and we created an entity
9|l with its principal assets in New York and said, ha ha, we have
10| won. 1408 in Patriot's a great exanple. W have venue in
11| eleven places. The statute just doesn't require that you be in
12| a specific place. And |I'm guessing that nost |arge corporate
13| famlies could probably file in ten or twenty or thirty
14| jurisdictions with no possible attack of the types we're
15| hearing today because they happen to have anong their 100 subs
16| or 200 subs or 500 subs -- subs that are incorporated in al nost
17| every state or subs that are their principal assets or subs
18| that are headquarters. Congress didn't say go where you are.
19|/ It said if you have any affiliate that neets any of the
20| follow ng tests which are very easy to satisfy, you can go to
21| any of those places. That's why when you | ook at 1412, the
22| Courts say | get it, that under 1408 you can probably figure
23| out a way to file alnost anywhere, especially if you're a big
24 || company. But then the question is what's good for the
25| creditors. Wat's convenient for the creditors? What's cost
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effective for the creditors? Did you do it for the right

reasons to save the estate or did you do it because you had a
prior pending case sonewhere el se and you wanted to get away.
You had counterparties you thought you coul d di senfranchi se and
you were running away to nake it expensive for them That's
exactly the kind of stuff that has no rel evance here, is not in
the record and never could be. And that's why our ties New
York, which we're about to get to, | think are also quite

rel evant because it's not just unrebutted evidence about a pure
heart to make this case good for creditors and save these
estates and raise incredi ble anounts of conplicated financing.
It's not just that the official commttee of unsecured
creditors supports us. It's that the fact of this case -- and
Manvil | e says | ook at the facts and circunstances of every case
individually -- and there is huge record evidence; I'mgoing to
read you pin cite after pin cite -- is that Patriot has huge
pre-existing ties to New York that froma policy perspective
are infinitely greater than the fact that we happen to have the

teeny fracking sub that we put 60,000 dollars into that didn't

wor k out - -

THE COURT: Al right. But that --

MR HUEBNER. -- a year ago.

THE COURT: -- hypothetical is not here. And there is
one fact, though, that you, | think, wll agree with. If
there -- without coal there's no Patriot.
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MR. HUEBNER | certainly agree, Your Honor.

THE COURT: W thout coal mners, there is no Patriot.

MR HUEBNER: | agree with that, too, Your Honor,
obvi ousl y.

THE COURT: Doesn't that deserve substantial weight?

MR. HUEBNER: Wt hout a --

THE COURT: The financial creditors of this estate,
t he unsecured creditors of this estate will recover or not,
dependi ng on whet her nmen and wonen still go down into the m nes
and m ne the coal

MR HUEBNER  Yes, Your Honor. And we --

THE COURT: Those are facts.

MR HUEBNER: And we -- | could not --

THE COURT: O --

MR HUEBNER. -- possibly agree with --

THE COURT: [|I'msure -- | don't intend to give short
shrift to other mning techniques such as MIR that don't
require that. But that raises a whole host of different
| Ssues.

But | hear you about the financial creditors. But I
al so heard what Ms. Jennik had to say about the workers.

MR, HUEBNER  Your Honor --

THE COURT: And | know the conpany took that into
consi derati on.

MR. HUEBNER: So heavily. And that's the point.
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We're saving this conpany -- and we will work day and ni ght
until it's done to do so for, anmong ot her people, the workers

and the unionized workers in particular, UMM. And that's why,
Your Honor, | read you the quote fromtheir brief because they
don't see that this is a plan of reorganization. They don't
see that we need financing. They think that -- and | read you
their brief verbatim They think this is just a fight between
us and them It's not at all. Not even a tiny bit.

THE COURT: Well, | don't see it that way. |It's
not --

MR HUEBNER. The question is where we can we save --

THE COURT: | don't like --
MR. HUEBNER -- the conpany.
THE COURT: -- to see it as a fight between and anong

any constituency. And | certainly see it as not involving the
financial aspects of it. And if ny menory serves correctly, |
told Ms. Jennik that. But -- and I'mgoing to give you all the
time you want. | apologize for all the interruptions.

MR. HUEBNER:  You're the judge.

THE COURT: | just have to ask the questions as they
come to me; otherwise, I'll forget.

There's another factor here that | don't think enough
attention has been paid to. And again, |I'mtorn because
there's a burden of proof and | believe the parties have to

satisfy the burden of proof. ay? But the elephant in the
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2| elephant -- is Peabody because fol ks have raised in footnotes

3| and by innuendo and in sentences here and there and pointed to

4 things in the record the circunstances of the creation of this

5 || conpany.

6 MR. HUEBNER  Yes, Your Honor.

7 THE COURT: And if this case is like any of the other

8|/ cases that this Court presides over, the creditors' commttee

9|/ and the debtor are going to |l ook into that.

10 MR HUEBNER. That -- Your Honor, let ne help with

11| that.

12 THE COURT: If I"'mputting you in a difficult

13| position, | don't care.

14 MR. HUEBNER: Nope. You're putting ne in an easy

15| position. So let ne just say it straight out. The

16| circunstances surrounding Patriot's spinoff from Peabody w ||

17| nost assuredly be | ooked at with extraordinary seriousness by

18| both the debtors and the creditors' conmttee. W're already

19| on it, Your Honor, you won't be surprised to hear. And if we

20| or they or both of us decide that there is a cause of action to

21| be brought, it will be brought. And ironically, | think the

22|/ union would like to hear what |I'mabout to say; it will be

23 || brought in the legal jurisdiction pursuant to acceptable law in

24| the place that we think works the best for getting the best

25| recovery for the creditors of these estates. That, | don't
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think, had any role in our selection -- which | think |I can say
wi t hout any concerns about privilege -- of venue. Fraudul ent

transfer factors that this Court knows far better than | do of
a bankruptcy debtor can be brought either under 544 channeling
applicable state | aw or under 548 using applicable federal
bankruptcy law. And there's also a two-year statute of
limtations extension when you file so we have the tines to do
what we need to do.

Now to be clear, | don't mean to suggest that it
woul dn't be right to do so, that we will soon be suing Peabody
for atrillion dollars. W don't know yet. For the last X
weeks, what we and the commttee have been focused on is
putting one foot in front of the other and getting the relief
that we need. WII| Peabody and possibly Arch be | ooked at very
seriously? Absolutely. Does the union feel very strongly
that -- and have they articulated in various fora that Peabody
has a lot of inplication in all of this and we're really in
Peabody's retirees? Absolutely. WII they be part of the
equation? WMaybe they will as well. Maybe, as | said before in
a different context, a three-ply cord is not easily broken.
We'll be looking at all the ways we can, Your Honor, to
maxi m ze the val ue of the estate.

But the critical issue is that we nade this decision
with exactly that goal in mnd. And our ties to New York --

and, by the way, the Peabody spin, just to be clear, this is --
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THE COURT: | don't know what the facts are.

MR. HUEBNER Wl | --
THE COURT: I|I'mnerely repeating to you --
MR HUEBNER: Let nme tell you what the record evidence

THE COURT: ~-- what -- the little snippets that |'ve
pi cked up fromthe record --

MR. HUEBNER: Ri ght.

THE COURT: -- that | have before ne.

MR HUEBNER. Right. And the record has very little
on it because |I don't think any of us thought it was that
rel evant particularly. Let ne tell you what it does say.
Peabody was in St. Louis -- were in St. Louis. The Peabody
spi n docunents are governed by Delaware law. | think the
fraudul ent transfer action, if there is one, is going to have a
lot to do with the governing |aw of the spin or the states of

i ncorporation of the spinnor or the spinee or the physical

| ocati on where the deal was done. |If anything, | think Peabody
cuts exactly -- again, | don't want to presune too much, Your
Honor, because all you said was Peabody may be a big deal. So

| don't want to guess what Your Honor may be thinking. But
frankly, if you ask ne, | would say on the fly New York has
lots of multi-billion dollar fraudulent transfer actions. And
this one, the docunents are not governed by West Virginia |l aw,

and that is record evidence. | don't have the pin cite but I
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will give you ny word that that's sonmewhere in our docunents.

| would ask ny teamto find it for me so | can give you the pin
cite. It's a Delaware | aw spin between two conpani es
headquartered in St. Louis. |'mnot sure why that woul d
possi bl y suggest that the bankruptcy cases of Patriot should
all go to West Virginia. It may be brought after emergence by
aliquidation trustee or litigation trustee as it oftenis. It
may be brought during the case. There may be STN standi ng

di scussions. There may be joint prosecution.

THE COURT: R ght. | mean, there may be an STN
notion. There may be di scussions as part of a plan of
reorgani zati on.

MR. HUEBNER:  Absol utely.

THE COURT: None of us has any way of know ng.

MR HUEBNER. Correct. But will it be |ooked at? |
i mgine M. Mayer will speak just as enphatically as | have
that this is --

THE COURT: | woul d expect so.

MR HUEBNER. -- not in small font on our list. And
frankly, | don't think Peabody shoul d be surprised either.
Qoviously, lots of people have been saying it. It doesn't make
it true but there's a lot involved and it has to be | ooked at.
But the question is does that nean or does that suggest or does
that provide any support for and, therefore, the entirety of

t hese ninety-nine Chapter 11 cases should go take place in Wst
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Virginia where Peabody executives were not, the senior Patriot

executives are not, the governing lawis not and the deal was
not negotiated. So |I'mjust guessing but | think it cuts
exactly the other way. |'mguessing --

THE COURT: Ckay.

MR. HUEBNER: -- a lot of --

THE COURT: Wiy don't | let you keep going for a while
and 1'll attenpt -- do ny best to not interrupt you for a
little while.

MR. HUEBNER: Ch, thank you, Your Honor --

THE COURT: Al right?

MR. HUEBNER  -- al though, again, ny only function
today is to answer your questions.

So, Your Honor, in ternms of the record evidence, | was
right, happily. It is record evidence and it is in paragraph 5
and 6 of M. Schroeder's venue declaration setting forth,
albeit in relatively skeletal form the spinoff, nore
particul arly, when the spin happened and the fact that there
was a Del aware choice of |aw provision in the spin docunents.

THE COURT: (kay. Thank you.

MR HUEBNER. So Your Honor, fact and circunstances:
we're in New York. Are we really, as the objectors say, here
wWith no prior nexus to New York except for the two recently
formed subsidiaries? Their words: "little to no ties to this

district" except for these newy created conpanies. "Wst
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Virginia lawwill control many of the issues relating to

Debt ors' operations and nmuch of the litigation." Are those
facts true because they're inportant. Their case sort of rests
on we have no prior connection to New York until we created
these two subs and it will all turn on West Virginia law. If
those facts were true, for exanple, Your Honor, we'd be a |ot

cl oser to Dunnore Hones. The problemis those facts, which are
not facts -- they're unsupported | awer statenments in their
briefs -- are not renotely true.

Here are the facts with pin cites for every single one
of them One: New York |aw governs forty-one of the debtors
sixty-five, as of the petition date, sales contracts. Al nost
two-thirds. 1.95 billion dollars of revenue. By contrast,
only two of the debtors' sixty-five sales contracts are
governed by West Virginia law. So they tell you, "West
Virginia law will govern" all this stuff. That's why we should
be there. What are the actual facts? Qur revenue streamis
governed by New York |aw not West Virginia | aw.

Two: The debtors have entered into a nmaster equi pnent
| ease with each of their twenty equi pnment |essors. This sounds
very coal -y, right? Equipnment |essors. Wat are the facts?
The facts are that of the twenty naster |eases, four are
governed by New York law. No other state has nore than four
and West Virginia has zero. Zero of our top twenty |eases are

gov -- of our top twenty naster equi pnment | eases are governed
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by West Virginia law. Pin cite: Schroeder, paragraph 19.

Three: Virtually all of the debtors' pre-petition
debt instrunments and both of their DIP agreenents, over 1.25
billion dollars, are governed by New York | aw or contain a New
York forum sel ection clause. Schroeder, paragraph 23 to 24.
This is al nost every penny of the entire capital structure.

Four: Schroeder venue declaration, 48 to 64. The
negoti ations by the conpany's executives fromSt. Louis, by the
way -- once again, West Virginia is nowhere to be found for the
DIP -- took place largely in New York with New York
professionals for all sides and DI P | enders based in New York.

Five: The debtors sell a lot of coal in New York
Not nmuch less, frankly, than they sell in West Virginia.
Schroeder venue decl aration, paragraph 16. Unrebutt ed.

Si x: The debtors have very, very material creditors
in New York as set forth in the uncontested and admtted
Schr oeder declaration, paragraphs 30 to 31. W have over -- we
have -- this alone, just this little slice of bonds we could
figure out has 98.3 mllion dollars of New Yorkers and
173,000 -- two-tenths of one percent -- in West Virginia.

So, Your Honor, the facts matter. Even though it's
not ny burden, they told you with no support that we had no
prior ties and we came like a stranger. W wandered into New
Yor k because we thought it was good for us. Not only is it

unsupported, it's just not true. The record evidence is
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overwhel mng. Qur creditors, our debt, our |eases, our revenue

streamare very, very heavily centered right here where we
filed in the best interest with a pure heart.

Your Honor, I'mnow ready to turn to ny |last point,
which is Wnn-Di xi e because it certainly --

THE COURT: But before you | eave --

MR. HUEBNER: Qther than the Court's preference.

THE COURT: (kay. So in our discussion about Peabody
and before we tal ked about other venues --

MR. HUEBNER:  Yes, Your Honor.

THE COURT: Again, not your burden; their burden. Al
of that still pertains. But a |lot of |arge cases al so get
filed in Del aware.

MR. HUEBNER  Yes, Your Honor.

THE COURT: This one didn't.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: Was there a reason why not that you can

share --
MR HUEBNER: The answer --
THE COURT: ~-- or that you are willing to share?
MR HUEBNER. The answer is in between, Your Honor.
And if | may, 1'll obviously explain.

One of the things that we do, and it's no surprise
that every debtor does do and should do as part of their

fiduciary duty, is look at the primary drivers that they think
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are likely to obtain in the case and to anal yze where they

think they have the best shot of surviving and maxi m zi ng
val ue. Those range fromthings |ike protecting the revenue
stream intellectual property concerns, securing D P financing,
i ntegration issues under contracts, |ease rejection standards.
There are many things that go into that analysis. There are
very serious issues of attorney-client privilege here because
many of the issues, as Your Honor noted before, softly chiding
me for getting excited about what the two nonths to date has
proven, is that that's the tip of the iceberg and nost of the
case is still in front of us. So | think that it woul d be not
I nappropriate exercise of fiduciary duty and would run a very
serious risk of risking privilege if | told you, you know,
pl ease advise the world why you did not file in Del aware where
you had dozens of incorporated entities. And while the union
still may have certainly said, this is convenient for no one.
How dare you? You're not there. W're not there. The
creditors aren't there. The assets aren't there.

THE COURT: Well, | think the union -- | think M.
Jennik made it clear that she didn't have an actual answer to
the question. But | think what she said was that it's very
likely that if this case had filed anywhere but West Virginia,
t he union woul d have made the sane notion

MR. HUEBNER Right. And that's sort of a part of ny

answer .
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THE COURT: And not to put words in her nouth, but I

think that was nore or | ess the tenor of what her response to

me was.

MR. HUEBNER. Right. And M. Goodchild gave you a
variant to that which is -- or, no, I'"'msorry -- it was not M.
Goodchild; it was the sureties, | apologize -- who said well,

we woul d have had a thousand-to-one odds had they actually
filed in one of the places where technically, because of sone
pre-existing sub of which there are ninety-nine, they have, but
we may have tried anyway, we're not sure. This is sort of the
poi nt, Your Honor, which is could we have filed in Del anware?
Sure. Did w look at it in the exercise of our fiduciary duty?
And as M. Schroeder's evidence tells you, we | ooked at the
best interest of creditors, convenience and cost. And anong
other things -- there were |lots of other reasons, Your Honor,
but what he tells you in his declaration is lots and lots and
lots and | ots of people and things were already in New York, so
as between New York and Del aware, there were | ots of reasons
why that was not renotely a hard call. She would have had a
very good opening fact statenment to say tell nme who's in

Del aware. You guys in Del aware? |Is your nanagenent in

Del aware? Your |awyer's in Delaware? Your banker's in

Del aware? Your financing source is in Delaware? Your
creditors in Delaware? Your contract's in Delaware? Anything?

And that we wouldn't have had the incredibly powerful detailed

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 236 of 460

PATRIOT COAL CORPORATION, et al. 236
answer to, at |east on sone of the points, as | believe we have

about New York, which is, again, Your Honor, why it's facts and
ci rcunst ances of each case. The ties here are legion and are
unrebutted. And they go to things |like who are the creditors;
what | aw governs; where are the creditors. And as | said
before, it's not evidence but | think it's okay for ne to say,
many of the parties, the biggest parties, have pre-existing New
York counsel. Wil CGotshal was on the scene for G tibank way
before we said you got to go for New York because we think we
may be in New York.

THE COURT: But Citibank is in a lot of places, a
| ar ge nunber of pl aces.

MR, HUEBNER  Yes, Your Honor.

THE COURT: And if it costs nore for Ctibank to
represent its interest, then, if you believe in the free
market, then Citibank next tine wll charge nore. In other
wor ds, sonebody could say if you don't keep the case here in
New York, it's going to make the ability to get financing go up
because then there's a risk that Ctibank has to go collect in
anot her pl ace.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: And that's not this case. That's not ny
problem If the cost of --

MR. HUEBNER  Fai r enough.

THE COURT: ~-- capital goes up, the cost of capital
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goes up. And Citibank -- | think it was in -- it was either in
the -- one of the -- | think it was in the first-out D P
agent's pl eadings nake the point that it's not free. |If Gti

i ncurs expenses in going to another jurisdiction --

MR HUEBNER. W pay that.

THE COURT: -- the estate pays for it. So everybody
pays for it. And that's absolutely true.

MR. HUEBNER It's nore drag on the estate and their
survi val

THE COURT: R ght. So if that went into the debtors’
analysis, as I'msure it did, then that fact is --

MR, HUEBNER  Yes.

THE COURT: -- what it is. But let nme --

MR HUEBNER: And it's in the declaration.

THE COURT: Before you go to the Wnn-Di xie point --

MR. HUEBNER:  Yes, Your Honor.

THE COURT: -- let ne ask you just a couple of random
guestions. On page 4 of your nenorandum your objection -- and
again, not evidence; |lawer's argunent but | pay attention to
every word -- you say where the cost to transfer the cases
wll -- let me start at the beginning. "But it cannot be in
the "interest of justice' to transfer these cases where al
parti es concede that venue was properly laid, where the costs
to the estates and the creditor community woul d be enornous,

and where the U S. Trustee does not...argue that another forum
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1/| would be nore convenient."
2 So it's not your burden but can you put a nunber
3|/ around "enornmous"?
4 MR HUEBNER:  Your Honor, the record evidence -- and |
5|/ want to first talk about that and then --
6 THE COURT: (kay.
7 MR. HUEBNER  -- answer your question as if | was
8|| allowed to just answer you with ny thoughts.
9 THE COURT: R ght.
10 MR HUEBNER. Right? The evidence is that we thought
11| it would be nore expensive because so nmany people --
12 THE COURT: (kay.
13 MR. HUEBNER -- we knew were going to be in New York.
14 THE COURT: But | don't know. | don't knowif it's
15/ enornous --
16 MR. HUEBNER  But we --
17 THE COURT: -- or | don't knowif it's ten dollars.
18 MR. HUEBNER: \What we do know -- and as | was saying
19| before, and maybe it's a little bit nore relevant right now --
20| we've already confirmed what Your Honor intuited yesterday
21| which is all the big parties | checked with, their clients all
22 || said New York counsel is still heading this. It's going to be
23| an additional |ayer of expense. And we get charged for all
24| that. It goes -- hits our cash directly.
25 | also note, as | may have nentioned before, that one
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of the professionals told ne |last night that he was a key

person in Wnn-Di xie and that's what actually happened in W nn-
Di xie. Every single New York professional stayed on the case
and then they all had to hire Jacksonville people and reorient
and do the whol e thing.

THE COURT: (kay.

MR. HUEBNER Ckay. So the question is what would it
cost. So | think it's a conbination of two things, Your Honor.
One, which is maybe the greater one, is what are the potential
risks and harns to the estate of going to West Virginia. And
here again, Your Honor -- and | can't possibly say it nore
strongly than there is not the teeniest angstromunit of insult
or lack of respect for West Virginia. The fact is the lawin
the Fourth Crcuit on several topics that are very inportant to
us and have nothing to do with, for exanple, organized | abor
but about protecting our revenue stream and keepi ng our assets
frombeing at risk by counterparties, is not as good for us.
And in sone cases, it's nuch worse for us.

And so | think that the bigger issue than that dollar
cost of many people we have to pay for sending us nuch, nuch
bigger bills is the unquantifiably -- and frankly, partially,
maybe | argely, dangerous privilege issue |laws, we m ght |ose
the ability to do Xin Grcuit Y or we mght be faced with a
counterparty who can rip Z out of our hands because of a stray

case in Y Crcuit. Wuat | can tell you is that underlying M.
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Schroeder's sworn testinony that New York is in the best

interest of these estates and we think it maxim zes value is
ultimate cal cul ati on that was done on various |egal issues and
di scussed primarily not with M. Schroeder because he's not a
| awyer - -

THE COURT: R ght.

MR. HUEBNER -- he's the CFQ, but it was certainly --

THE COURT: But the --

MR. HUEBNER: -- discussed with the general counsel.

THE COURT: You're tal king about a comparison of the
law in the Second Circuit and the law in the Fourth Grcuit.
I'"d imagine that two of the things that are very inportant to
the union novants are the Coal Act and the Black Lung Act and
how t hose intercept with the bankruptcy |aws, right?

MR HUEBNER. Yes. Your Honor, let nme --

THE COURT: And | think that --

MR. HUEBNER. -- help with that.

THE COURT: | think that the Second Circuit and the
Fourth Crcuit are pretty aligned on those issues.

MR. HUEBNER  Extraordinarily close. And let ne
assure you, Coal Act and Bl ack Lung Act, both of which are
things that the |earning curve has been very intense for all of
us at Davis Polk on coal issues -- | think we now know a
reasonabl e anount, as nonexperts, about the Coal Act and the

Bl ack Lung Act. Those are both statutory obligations that are
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very different and have specified interactions with the

Bankrupt cy Code that are not the sane as ot her types of
obligations. Again, I'mvery wary of representing our | egal
positions on issues.

THE COURT: | understand.

MR. HUEBNER  But, for exanple, if | can sonehow say
this can't be used against ne, yes. | have no basis to
di sagree, Your Honor --

THE COURT: Ckay.

MR. HUEBNER: -- that on Coal Act and Bl ack Lung Act,
whi ch mners and the union should care a | ot about, as does
Patriot, I'mnot sure there's nmuch of a circuit split anywhere.

But on things that do matter to us and are in the best
Interest of the estate including all of our workers, there are
sone i ssues where the changes -- where the differences are, in
fact, rather material. And we did what | would think even in
their hearts the union would want us to be doing, to be
figuring out where can we not have our revenue streama ri sk.
Were could we not have certain -- and I'"'mnot going to say the
words -- X, Y, Z at risk, things with third parties that have
no --

THE COURT: Ckay.

MR HUEBNER: -- connection to |abor. \Were can we
get our DI P approved with the greatest certainty so that we're

here to have the luxury of a venue fight.
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Your Honor, if this DIP had not been approved, we'd be

out of noney. W'd be shut. | nean, | don't nean to be overly
dramatic but it's just the sinple truth. And as | said before,
I"mnot renotely saying anot her judge woul d not have approved
it. O course | would never say that. But in ny judgnment and
t he conpany's judgnent, New York had the greatest certainty or
| i kel i hood of approval because they've done a lot of big
conpl ex rol lups, enough that they publish guidelines on them
that we could foll ow and know what we thought would fly.
That's different -- you know, M. Stark has a fact in his
pl eadi ng that says -- and I"'mnot going to attest to it; |
don't know if it's true but | think it's in a footnote in his
pleading -- that there's a nmega case history chart or sonething
like that. West Virginia has only -- had one nega case Since
1979. Is that part of the calculus? On sonething like the
DIP, it is. |If aclient says to nme there's a Court that's seen
twenty of these in the last five years and a Court that's never
seen one, where do we think it's nore likely, I don't think one
can argue that it may be nore likely in Courts that have seen
It before. And there was a |ot of analysis of exactly that
fiduciary bent as part of our cal cul us.

Your Honor, | apologize. | interrupted you. You
were --

THE COURT: No. That's okay.

MR. HUEBNER  -- asking ne to wal k through our brief.
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THE COURT: On page 7 of your brief, you say, "it is

not expected that nore than a handful of enployees or retirees
woul d even (sic) need to be present in this Court". Isn't part
of the argunent that the union is making is that it's not a
question that needs to be present, that justice in this case is
related to the nunbers of enpl oyees and retirees who want to be
present ?

MR. HUEBNER:  Your Honor, that is their argunent. And
| guess ny viewis | think the case lawis on ny side on this
one which is that the | aw says that what matters is who
actually has to cone to court and be a witness and be an
advocate. As | said before and I'll say it again, all other
things being equal if the prospects for reorgani zation are the
sanme and the costs are the sanme and the conveni ence to
creditors are the sanme and the location of creditors is the
sane, then there may be a |lot of value to saying but in one
case you can have an extra forty spectators watching justice
bei ng done; | don't disagree with that. The problemis --

THE COURT: \What about the --

MR HUEBNER. -- here --

THE COURT: \What about the issue that the workers
can't afford the time and noney to go to a far-flung
jurisdiction?

MR. HUEBNER: But, Your Honor, the answer there is

that, one, the union is the only creditor and the offici al
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representative.

THE COURT: Oh, | understand that.
MR. HUEBNER So --

THE COURT: |'mtal king about --
MR HUEBNER. -- this is if they want --
THE COURT: |'mtal king about the actual enpl oyees --

MR. HUEBNER: Ri ght.

THE COURT: -- who sonebody told ne and if we can keep
at it, I'"'mgoing to get to it. Somebody told nme that sonebody
has the greatest economic stake in this case. But the way |'m
| ooking at it, at least on this issue, is that no one has a
greater econom c stake than any particul ar person because it's
up or down for them It's up or dowmm. They're -- this is what
they do. They're not going to go get a job working at a | ocal
comunity col |l ege or another manufacturing facility. This is
what they do. It's all or nothing for them

MR. HUEBNER:  Yes, Your Honor.

THE COURT: And if the econom c creditors sustain a
| oss or less than a full recovery, they'|l be okay. | nean,
JPMbrgan Chase -- you can read about it in the paper. Right?
Coupl e nonths ago. They lost nine billion dollars because of
t he London Whal e.

MR. HUEBNER:  Yes, Your Honor.

THE COURT: They're okay. |Is it good? No. |It's bad.

MR, HUEBNER  Right.
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THE COURT: Shoul d that ever happen again? No. But

we're not going to have a far-rangi ng debate now about econom c
regul ation.

MR. HUEBNER: Ri ght.

THE COURT: But ny point is in terms of the stake that
that particul ar stakeholder has, it's pretty big.

MR. HUEBNER  And, Your Honor, that's exactly the
point. And that's so critical to ne. W believe that we have
t he best chance of saving these conpanies to pay the maxi num
amount of wages and benefits and enpl oy the nost people by
being here. That's what we swore in the declaration. That's
what you have to wei gh agai nst sonebody who wants to watch a
hearing or two or three or five. |If | could |ook a worker or
retiree in the eye and say, what do you prefer, that we file in
West Virginia and take the risk that our DIP isn't approved and
we |iquidate and you're all unenployed in a week or two and we
can pay nothing further, or we file in New York where after
careful fiduciary analysis, we think we have the best chance of
payi ng the nost for the nost people, I'mtrying to save your
j obs and pay as nuch of your benefits as we can, who woul d
answer for door one? Nobody. And that's why the test, Your
Honor -- and that's why | begged you to let nme start with the
law. That's why interest of justice in this district is about
where can you save the conpany, where can you get DI P

financing, where can you nost efficiently admnster the estate,
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because way at the end where it really matters, the touchstone

IS saving the conpany not having nore people being able to

wat ch the process at a greater risk to all. That's ny answer.
THE COURT: | asked Ms. Jenni k about the cost of the
enpl oyees attending hearings. |Is it, in fact, correct that the

conpany has declined to offer to provide financial support for
the workers to travel to hearings in the event that the case
were to stay here or to go sonewhere el se?

MR HUEBNER: It is definitely not correct. And I
have decided not to even nmention it at all, but since Your
Honor asks, what Ms. Jenni k actually asked us was we want you
to pay the legal fees and pay for a financial advisor for the
negoti ati ons between the two sides. Pay our |awers' fees and
pay our bankers' fees. Nothing about w tnesses and
conveni ence. And Your Honor --

THE COURT: Well, isn't it -- |I'mjust thinking about
all the labor and negotiations that have taken place in and
around cases in this district just in the |ast couple of
nmont hs.

MR HUEBNER: Even a week.

THE COURT: kay. And | think | saw that in the
American case --

MR HUEBNER: Five mllion and two m|llion.

THE COURT: ~-- that the -- part of the agreed

transactions with certain of Anerican's unions involved the
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2 MR HUEBNER:. And that's what we told them Your

3| Honor. So |I'mso --

4 THE COURT: And | think | read that the Ofice of the

5/ United States Trustee objected.

6 MR HUEBNER: That's al so correct, Your Honor.

7 THE COURT: But | don't nmean to put Ms. Schwartz on

8| the --

9 MR, HUEBNER  Your Honor --

10 THE COURT: -- on the spot.

11 MR HUEBNER: -- hopefully --

12 THE COURT: So it mght be the case that, if you get

13| to that point, that a simlar structure would pertain.

14 MR. HUEBNER:  Your Honor, that's --

15 THE COURT: As part of the deal, they get their fees

16| paid, right?

17 MR. HUEBNER: Qur answer was as part of the deal, it's

18| not for now This is exactly, exactly right. 1In every

19| negotiation, one of the issues that is usually at the end when

20| you're noving towards a deal is we've got to tal k about who's

21| bearing the cost of the whole process. And, Your Honor, again,

22/ | don't want to testify but there's sonme docunment, which I

23| think is called an LM 2 which is the annual filing that unions

24 || have to nmake. They have 171 mllion dollars of assets. It's a

25| sort of ironic fact -- and | don't want to overspeak; |'msure
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I"mgoing to get attacked for the fact that it's really all

timberland not cash -- they may be nuch nore liquid than we
are. But at the end of the day --

THE COURT: You shoul d have asked themto provide the
Dl P.

MR HUEBNER: You know what? |It's not a bad idea.
They can certainly buy into the DIP. Can you guys -- | hereby
ask Citibank and Bof Ato syndicate it to them

But here's the point, Your Honor. Both points are
right. One, don't think for a mnute this is a small |oca
uni on that doesn't have any noney and we need to be the good
guys here. W are fighting for our |ives.

THE COURT: Al right. Let's try to keep it away from
that kind of nonmenclature. You are trying to be the good guys
here because that's your job under the law. You're trying to
be good fi duciari es.

MR. HUEBNER: No. | agree.

THE COURT: (kay.

MR HUEBNER |'msorry. Let ne --

THE COURT: So --

MR HUEBNER. -- rephrase that. The way Your Honor
said it is unsurprisingly better than the way | said it. They
asked us to pay their legal fees and their bankers' fees. CQur
response was this is not the right juncture for that. W hope

to reach a deal wth you. |If and when we're noving towards
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that, we can tal E'Aé-lt;lz\c;llﬁ-rtch%to\?_ CcleloRtfo%l;Ag\}(e)rN'aestI?eld us -- and |
don't think Ms. Jennik was quite accurate --
THE COURT: Ckay.
MR. HUEBNER: -- yesterday to pay w tness expenses.
THE COURT: Al right. Al right. | just wanted to

make the parties here in the courtroomaware that we've been
advised that, in fact, the video feed is going to continue
until we're done.

MR. HUEBNER:  Ckay.

THE COURT: So ny appreciation to the office of the
clerk in West Virginia for making those arrangenents. And in
St. Louis, they're going to be wwth us as well until we're
done. And it's going to be a while yet.

MR. HUEBNER  Ckay, Your Honor.

THE COURT: Yes. M. Mayer is standing.

MR. MAYER Yes. So | can cancel the arrangenents
t hat have been made for supplenental lines? W'IlI|l be --

THE COURT: Well --

MR. MAYER -- relying --

THE COURT: =-- | don't know that that's necessarily
t he case because | don't have any way of know ng how many
parties may want to | eave the two courtroons and go hone and
continue to listen fromhone because they have famly
obligations. So | would ask that you keep those arrangenents

I n place.
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MR. MAYER In that case, Your Honor, if | may just

Interject, we have a supplenental |line open in case the first
one overloads. And | have --

THE COURT: Ckay.

MR MAYER  -- nunbers for that.

THE COURT: Wy don't you put that on the record
because fol ks m ght be spreading that word to those who are not
even in the courtroom So let's -- if you have it, let's do
it. Go ahead, M. Mayer.

MR MAYER This is an operator-operated |ine.
think it has capacity for --

THE COURT: M. Mayer, cone up to the podi um because
the canera then can see you.

MR. MAYER A m xed bl essing. Excuse ne. The dial-in
for the second line, which should include -- should have
capacity for a greater nunber of calls, is 800-896-8445. And
t he passcode is 327609. | think there's a # after that. 800-
896- 8445; passcode, 327609. Thanks.

THE COURT: Thank you, M. Mayer.

MR HUEBNER:  Your Honor, where | think we were
procedural ly was that you were wal king through our brief asking
questi ons.

THE COURT: Oh, yes. Thank you.

MR. HUEBNER: And then | have Wnn-D xie and the w ap-

up to do after that.
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1 THE COURT: Ckay. Al right. Al right. On page 8
2|| of your objection, you cite to me a nunber of |arge conpanies
3| who reorganized in New York even when their headquarters and
4| assets are primarily located outside the jurisdiction. But in
5|/ any of those cases, were the |ead debtors, if you will,
6|/ incorporated a nonth before the filings?
7 MR HUEBNER:  Your Honor, | don't know the answer to
8|/ that. The point we were trying to nake there was froma policy
9| perspective the idea of very |arge conpanies from el sewhere
10|| coming to New York is --
11 THE COURT: W can stipulate to that.
12 MR. HUEBNER:  Exactly.
13 THE COURT: Happens all the tine.
14 MR. HUEBNER: And | don't think we said anything
15| different. And the answer to your question is | don't know.
16 THE COURT: GCkay. On page 9, in the second paragraph,
17| you tal k about -- you say "lronically, it is the Union — which
18| is itself |ocated outside of Washington, D.C. — and the
19| sureties -— not one of which is |located in West Virginia —
20| that have acted 'strategically' by seeking to transfer these
21 | cases to West Virginia, notw thstanding the extraordinary
22 || inconveni ence, burden, and costs that would result.” What do
23| you mean by the word "strategically"? To what end do you
24| believe is that strategy?
25 MR HUEBNER:  Your Honor, this refers to the Enron
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citation and the DBSI Inc. citation that | gave Your Honor a

whil e ago which is what courts have said in the past is when
you're trying to nove venue to a place where you' re not but
because you'd rather be there, that's not permssible. And the
words -- | nean, this is a nmuch nore gentle adjective than the
one that were hurled at us. They said we nmanufactured, we
mani pul ated, we violated. And what |I'msaying is these are not
West Virginia people. They like the |aw there for thensel ves
for their own, | should note, unstated, |argely, purposes.
Don't accuse ne. |I'mthe fiduciary. And | put evidence in the
record about why | chose New York. You're trying to go to a
pl ace where you're not incorporated and you' re not
headquartered. You're the one that's trying to pick your |aw.
(Pause)

THE COURT: On page 34, M. Huebner, you note that
"Indeed, it is notable that only two regulators — the West
Virginia Attorney General and the Kentucky DNR —- have
expressed support for the notions, while the other regulators
on whose behalf the sureties purport to speak el ected to remain
silent.” Wo are the other regulators, if you know?

MR HUEBNER. So Your Honor, the sureties' notion,
especially its initial notion, basically is a quite
informative -- and | actually appreciate it because | |earned a
| ot about environnmental regulation by reading it -- is

essentially a thirty-odd page description of all the different
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regul ate coal conpanies. And | would only enbarrass nyself if

| rattled off the twenty-three acronyns that they use about al
the different federal mning regulators, state m ning

regul ators, health and safety regulators, |and regul ators and
the like. One of the things that was nost striking to me about
their notion is it spoke entirely for sonmeone else. And that's
the problemwith a ot of the novants. They said all these

ot her people -- right? But when you get to actually them the
novants, it's much thinner. So the answer is, they gave us --
and I'Il just assune that it's true -- alist of, I think, a
coupl e of dozen regulators and they're not here. W think
that's inportant. And even West Virginia, by the way, Your
Honor, there are many other West Virginia separate | egal folks
that, | believe, could have spoken had they chose to, and we
only have the attorney general.

THE COURT: Well, they're also -- everywhere there is
coal there is a regulator --

MR. HUEBNER: Correct.

THE COURT: ~-- or ten, right?

MR. HUEBNER Yes. And we have assets as -- again,
don't have the pin cite; | apologize -- we have assets in about
five states, six states, seven states.

THE COURT: R ght.

MR. HUEBNER Again, let nme be very clear so nobody

whacks ne on reply. The nmajority of our assets --
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THE COURT: Are in West Virginia.

MR. HUEBNER -- by a wide margin are in West
Vi rgini a.

THE COURT: Ckay.

MR HUEBNER: |'m not suggesting to the contrary.

THE COURT: Al right. Al right. | think that
brings us to Wnn-Dixi e.

MR HUEBNER: So, Your Honor, | think Wnn-Dixie is
worth a few m nutes because, in part, we're going to touch
on -- and frankly, in some cases in a new guise with the new
case |aw, several of the -- maybe many of the things we touched
on to date. And partially, because at |least as to the U. S.
Trustee, which is really the main interest of justice novant,
that's really their case. Right? They basically -- | nean, |
don't know renenber, | think it is about eight pages and maybe
six of themare Wnn-Di xie. Like, Judge Drain already ruled on
this. 1It's kind of done and the inplicit nessage is this is
the Southern District way; the sane result should obtain. |
very, very strongly disagree for, as | said before and I'm
going to give the nunbers, for eleven different reasons.

One, the debtor consented to transfer in Wnn-Dixie.
As the fiduciary for all creditors, the debtor said gi ven what
has devel oped; | want to go back to Jacksonville because the
cost and damage to ne of staying here is greater. The debtor

won. The result that should obtain here is that the debtor
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shoul d wi n because the debtor's fiduciary determ nation -- and
again, |'ve got eleven different reasons, | nade a | ot of
different points -- is that we strenuously objected to

Charl eston for many reasons great and snall and do not at al
believe it's in the best interest of these estates.

THE COURT: (kay. Two?

MR. HUEBNER Two, the only reason given in Wnn-Di xi e
for New York filing, the record evidence, was to escape bad
press coverage. To use Your Honor's | anguage, they were
running fromnot running to. You know what our record evidence
is. I'mnot going to hit it again and agai n and again. Best
Interest of creditors, maxim ze val ue, convenient for our
national /international creditors, cost and efficiency of the
adm nistration. That's a peppercorn versus a twenty-five pound
wei ght. Those are totally different notives. One is exactly
inline with the prime directive of all reorganizations and one
is a small factor that got easily flipped around when the press
| ooked the other way. W don't operate based on what the press
Is saying. W operate on what we think is best for the
est at es.

Three, in Wnn-Dixie -- and | think we all read the
transcript pretty closely -- there does not appear to have been
any evidence that the debtors had any ties to New York other
than their twel ve-day-old sub. And indeed, they stipulated, at

pages 47 to 48 of the transcript is where it's nentioned, that
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the sub didn't even have any New York debt.

What the novants wi sh was true here, Your Honor, what
they told you in their brief was true but it's absolutely not
true, that we have no ties to New York, no nexus to New York,
no connection to New York, it actually looks like it was true
in Wnn-Dixie. It is enphatically not true here. And, Your
Honor, | wal ked through before through all the pin cites of the
billion dollars of debt, Schroeder, 23 to 24; majority of our
revenues under New York |aw, Schroeder 18; nore nega equi prment
| eases under New York | aw than anywhere el se, Schroeder, 19;
nore creditors in New York than, as far as we know, any ot her
state. The facts are just so different. 1t's unbelievable.
And, you know, they didn't hit it as nuch in their oral
argunent, but they made a really big deal in their papers about
the fact that PCX and Beaver Dam don't have enpl oyees or
operations. Well, let me tell you what the record evidence is
on that point, as well.

Schroeder, 37. More than seventy-five of the ninety-
ni ne debtors are corporate or reserve hol ding conpani es w t hout
enpl oyees. And dozens of them have no operations. That's
corporate Anerica, Your Honor. In every corporate structure,
nost conpani es probably don't have enpl oyees or operations.

And to say, well, it's a parent conpany. The parent conpany
has al nost no enpl oyees and does no operations. It can't serve

as a venue basis because it's the parent of the whole thing?
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THE COURT: No, but the focus there was that it was

formed when it was fornmed and for whatever peculiar reason, it
now has 97,000 dollars in a bank account.

MR HUEBNER. And, Your Honor, we used domicile as the
basis for venue. W didn't have to put any noney there. And
you know what? | actually think the integrity point is
I nportant here because | think it cuts so strongly the other
way. Yeah. Maybe sonebody el se woul d have done it
differently. Maybe sonmebody el se woul d have ginned up a sub
and tried to give it some little corporate purpose thirty-eight
days before the filing when they realized things were not going
well at all. Maybe they would have said let's put it in a dah-
dah-dah and --

THE COURT: \What's a dah-dah-dah, M. Huebner?

MR. HUEBNER: Well, I'ma dumdum right? You know,
in other words, your fracking exanple. Let's say that we
wanted to consolidate the fracking business under a new New
York hol di ng conpany and see if we wanted to sell it later.

You know, |awyers can think of a lot of clever things, right?
W didn't do that. W just didn't doit. W said we need to
save these conpanies. W have nassive ties to New York. W
think New York is best. 1In a crazy coincidence, because this
is a very rare fact pattern, out of ninety-nine conpanies,
there's not one that happens to have been headquartered in New

York or happens to have had a two-page piece of paper, a
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certificate of incorporation in New York or happens to have a

princi pal asset. You know, there are all sorts of cash
concentration conpanies, SPD. W just didn't have it. | can't
change that. M job was to figure out what was best for al

t hese conpanies and all their creditors. And we were very

upfront. If we had to file, we wanted to in the best place
possi bl e; we created these entities. |'mnot going to hide
fromthat. | didn't try to hide behind the veil of a business

purpose. This was to satisfy the statute to save these
conpanies and |'mnot sure why that's not a good business
pur pose.

Reason nunmber 5. OCh, sorry, 4; | skipped one. Reason
nunber 4. The Wnn-Dixie's debtor connection to Jacksonville,
Florida were very different and nuch greater than these
debtors' connection to West Virginia. The Wnn-Dixie's
debtors' operations were |ocated entirely in the United States
and they were headquartered in Jacksonville. [|'ve only
mentioned it once before but it's really inportant. W' re not
headquartered in West Virginia. Al the key departnents are
not in West Virginia. Al the witnesses are not in Wst
Virginia. The senior executives are not in West Virginia.

That was not the case in Wnn-Dixie.

Here, as Schroeder says at 4 and 15, we supply

custoners in sixteen states and fifteen countries on four

continents. This is not a southeast regional grocery chain
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that's headquartered in the place they're trying to send venue

and that's where all the assets and creditors and everybody is.
It's just not. It's a nmuch bigger conpany; way nore
international conpany. It's just different.

Reason nunmber 5. This one is sort of hard for ne
because | kind of think Judge Drain is just the greatest and to
say that | just -- I"mnot quite sure he got sonmething right is
not so easy for ne to say. But I'mgoing to say it.

He got Capital Mdtors wong. And let ne tell you why.
Because the circuit court said the district court did such a
good job describing the facts, we're not going to do it. Turns
out the district court opinion is alnost inpossible to get.
I[t's not published. It's not on LEXIS. It's not on Westl aw
It took us a dickens of atine to findit. And | can represent
alnmost to a certainty he didn't have it because nobody
referenced it. It wasn't attached to any briefs. There wasn't
a transcript. Nothing. Fromthe circuit court opinion, the
way he described the facts is entirely why I think I would have
deci ded al so. But those were not the facts. Wat actually
happened was -- and the district court opinion lays this out --
there was a Maryl and corporation and a Loui siana corporation
that both had the sanme nane. He thought that there was a New
York corporation created and that that was the bad venue fact.
It wasn't. The day before Chapter 11 they noved the Louisiana

LeBl anc under the Maryland one just to get it into New York for
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bankr upt cy purposes even though noving it violated a pl edge

agreenent that said we will never nove the Louisiana stock
conpany except to close the transaction.

Now | don't want to defend Capital Mdtor and say this
proves that the day before a filing, the Second G rcuit, 1953,
said you can mani pul ate the venue statute because | don't need
to prove any of that. | don't think it's true. | said to you
bef ore many, many, many cases shoul d be transferred.
International Filter, EB, Dunnore, lots of them Get out of
New York. You don't deserve to be here. You shouldn't be
here. Get out. But the reality is Judge Drain's Wnn-Di xi e
opi nion rested on a reading of Capital Mtor that, very
respectfully and hesitantly, | suggest sinply is not what the

facts of the case were.

THE COURT: Well, | think it -- his ruling didn't rise
or fall on that issue. | think his ruling, which I've now read
many, many tinmes was -- took into account many factors having

to do with the unique facts in that case which you' ve already,
frankly, pointed out. Not surprisingly, you' ve identified many
of the sane factors that | did. So --

MR. HUEBNER: Right. And --

THE COURT: -- w thout agreeing or disagreeing --

MR HUEBNER. -- |I'mready to nove on. Ready to nove
on fromCapital Mdtors.

THE COURT: =-- | don't think that that's -- | don't
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think that that woul d have changed Judge Drain's ruling, but

that's pure specul ation.

MR HUEBNER. Right. And I'mright there with you,
Your Honor. But | felt obliged to nmention it because it was
addressed in the briefs and he clearly did say Capital Mtors
says X

THE COURT: R ght.

MR. HUEBNER:  And none of the novants had anything in
response. And we said here's the actual case, here's what
actual Iy happened. There wasn't even a New York corporation
i ssued. They just said, no, Judge Drain got it right and
that's not really -- I think we deserve nore of a response.

Reason nunber 6. The U S. Trustee is urging this
Court to overrule the Second Grcuit's nuanced facts and
ci rcunst ances, | ook at what is best for each estate standard.
They told you this norning they' re not asking for a per se
rule. Wth all due respect, | disagree. What they' re asking
for is exactly a per se rule.

Your Honor, we only needed one fact and we got it.
That paragraph of the stipulation that says any tine the venue-
generating conpani es were created for the purpose of venue, any
and every tinme, we're done. That case nust |eave. That's what
they want. They've been very upfront. | call that a per se
rule. They don't want to --

THE COURT: But | don't necessarily, and | had this
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conversation, | think, with M. Goodchild several hours ago --

that they may want that per se rule but | don't have to give
them that per se rule.

MR. HUEBNER: And - -

THE COURT: It's fact and circunstances. These facts.
These ci rcunst ances.

MR. HUEBNER | agree. And ny point is when | argued
the interest of justice case law, the point is the actual cases
|l ook at lots of facts and circunstances, including what's best
for the estate --

THE COURT: So let's put a fine point on this one. In
your view, when there's an analysis that was done simlar to
the analysis that you say is reflected in the Schroeder
decl arati on was done here, there's nothing wong, it's not
i nconsistent with the interest of justice, for the day before
the Chapter 11 filing of a huge corporate famly involving
billions of dollars of debt for you to incorporate the day
before and then attach that to your petition and cone down here
to Bowing Geen and we're done; we shouldn't have to talk
about it anynore. Does that feel right to you?

MR HUEBNER: No. |It's wong. It doesn't feel right
at all. And that's what | was trying to say before. That's
why the facts about our massive pre-existing New York ties and
our massive pre-existing New York creditors and the fact that

unli ke the novants saying West Virginia |law, the fact that New
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2 THE COURT: But the venue statute doesn't say that.
3 MR. HUEBNER  Correct.
4 THE COURT: It doesn't say when you have all this
5/ other stuff, right, contracts --
6 MR. HUEBNER: Ri ght.
7 THE COURT: -- lenders, funded debt, right, it doesn't
8|/ say that then it's okay.
9 MR. HUEBNER: Right.
10 THE COURT: It doesn't say that.
11 MR HUEBNER. And that's where 1412 cones in. And
12| that's exactly the point. 1408 is very technical and, frankly,
13| very easy to satisfy. And as I'mgoing to tal k about when |
14| get to reasons 9 and 10, lots of people tal k about changi ng
15| that because they think that any conpany can already file
16| basically anywhere in the country by the coincidental
17| happenstance where one of their hundred subs happens to have,
18| frankly, froma policy perspective, an irrelevant and trivi al
19|| connecti on.
20 THE COURT: But it's nore than that. |It's where their
21| attorneys decide to file. It's totally the debtors' attorneys'
22| call. The debtors' call. Totally. Under your formulation,
23 || right, you decide, gee, the weather's nice in southern
24| California this tinme of year.
25 MR. HUEBNER: Right.
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THE COURT: Going to hire a bunch of |awers in Los

Angeles and |'mgoing to cone up with an analysis. And if the
anal ysis comes out the right way and it's not inconsistent with
fiduciary duties, let's go have a case in Los Angeles. Right?

And that can't be right.

MR. HUEBNER | agree, Your Honor, and which is why,
if | were on the other side of that, |I would take Internationa
Filter, Dunnore Hones, EB Capital, | would take discovery. |

woul d figure out what the actual facts were, where are your
creditors | ocated, what is your debt governed by, do you have
prior ties, did you negotiate substantial things here, do you
have nmassive major parties already in California? And if those
things were not true, this would be Dunnore Honmes and you woul d
throw us out. But the issue is that in this case which is, |
think, ultimately, a very narrow hol ding, which is where a
massi ve conpany has huge, nonstrous uncontested pre-existing
ties to New York in many ways and has record evidence that it
filed for all the right reasons exactly as contenpl ated by the
statute, the nere fact that they had to take the final step in
ensuring venue --

THE COURT: Let nme focus on that. W all agree,
broken record, you don't have the burden, not your burden. But
given all the citations that you' ve nade to M. Schroeder's
decl arations -- and again, not breaching attorney-client

privilege -- but you nonethel ess decided to stipulate and not
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1| put himon the wtness stand.
2 MR. HUEBNER Sure. | nean, | guess I'll have to
3| explainit the way a litigator would. W didn't have any
4| burden. Unlike nost novants who just said | don't have the
5|/ burden, we have dozens and dozens of facts and they have none.
6|| They took no discovery. They didn't exam ne our guy. They
7| didn't take a deposition. They didn't ask for one docunent.
8|| So why should | possibly say, when I'mable to give you dozens
9|/ of record evidence cites as the nonnmovant on a discretionary
10| matter, just to nail the fiftieth nail in the coffin but expose
11| the risk of everybody in this courtroomincluding probably sone
12| pretty clever folks can now have at it as a witness, ny
13| obligation is to do what's best for the client. And | have no
14| reason in the world to do that when everything the Court needs
15| in spades is there and when the only evidence on the other side
16|l came inin reply briefs, and all that says is we, the union,
17|l are in West Virginia and we, the sureties, think that the
18| debtors have a lot of mining permts. | just think the
19| asymmetry on this is just -- |'ve al nbst never seen a
20|| proceeding like this where people allege such weighty matters
21| are at issue and they're so passionately focused but they don't
22 | want any discovery and they don't want to cross-exam ne the
23| witness and they don't want any docunents? Maybe they really
24| want us to win, Your Honor. And maybe --
25 THE COURT: | don't know.
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MR. HUEBNER -- this is a political statenment. |
have no idea. And |'ve done, | think, a pretty disciplined job
about not specul ating about the "real reasons". |'mnot going
to start now. | can just tell you the facts. Those are the
facts.

THE COURT: Al right. Let's keep going because
It's --

MR HUEBNER: |'m al nost done.

THE COURT: It's fifteen after 5 and we've got a | ot
nore folks to hear from

MR HUEBNER. Al nost done. Reason nunber 7. The
United States Trustee is asking you to violate governing
Suprene Court precedent.

THE COURT: That's a big one.

MR HUEBNER. It is. And it's a newone. So here it

THE COURT: Suprene Court's -- they're big.

MR. HUEBNER  Yeah, they're big. They're big. Wy am
| saying this? What's the basis for this contention?

In two cases in 1996, Your Honor, United States v.
Nol and, 517 U.S. 535, and United States v. Reorgani zed CF&
Fabricators of Utah, 518 U.S. 213, what the |ower court did
was, they said there's one statute in the Code that says X
But X works a result we think is unjust. So we're going to say

that using a different provision of the Code, which is an
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equitabl e provision, every tinmne we see X, we're going to say

that the equitable provision overrides the actual provision.
And in that case, there was a priority provision and what the
case is centered on was the | ower court saying, you know, it's
not fair that tax penalties have priority. The government's
bei ng overpaid at the expense of innocent creditors. So every
time we see a tax penalty, we're going to take away the 503
priority under Section 510(c). W're going to say it's just --
it's inequitable, it's wong, in order to do that. The Suprene
Court said absolutely not. |[If you want a categorical rule that
any time X, the result is Y, and now we're staying the primary
statute, you go to Congress. Courts are not allowed to take
equi t abl e provisions of the Code and use themto say here's a
category of conduct under a different part of the Code that any
tine | see it, equitably, I'mgoing to reverse the Code section
that's been satisfied.

THE COURT: I'll rem nd you of this when you nmake a
105 argunent to ne sonetine.

MR. HUEBNER Wth all due respect, Your Honor, |
don't make a lot of 105 argunents.

THE COURT: That's good.

MR. HUEBNER: And there may come a day in this case,
and maybe I'Il rue this, but this is, | think, such a great
anal ogy. 1408 --

THE COURT: Let ne give you a different one, because |
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totally agree with what you just said, and I don't know t hat

the U S. Trustee would disagree with that, okay? But let ne
give you a different one. There's a principle. [|'mprobably
not going to state it very eloquently, but there's a principle
that says that Courts should not interpret clear -- even clear
statutory provisions that |ead to absurd results.

MR, HUEBNER  Yes, Your Honor.

THE COURT: (kay? So what you and | have been tal king
about for the last forty mnutes or so involves reading 1408 in
a way that allows, under certain circunstances, a debtor to go
out and forma corporation in a venue, and base venue on that,
and thereby -- thereby rendering the venue statute virtually
meani ngl ess.

MR. HUEBNER  Yes, Your Honor.

THE COURT: Isn't that an absurd result that the
Suprene Court would say that | need to avoid?

MR. HUEBNER:  Your Honor, | think ny answer is that a
facts and circunstances ruling on all issues that went into
that case is exactly what 1412 says you should do. Wat the
U.S. Trustee is saying is anytinme that one fact exists,
irrespective of all other facts, you nust transfer. And that's
t he point.

And let's go to Wnn-Dixie for a second. That's ny
whole point. Wnn-Dixie was totally different on the facts and

on the record evidence and on the notivations and on the from
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versus to and on the New York nexus and on the creditors, SO in

that case the -- and I'll use her word just once -- the

manuf acture venue, and then |I'mnot going to use it ever again,
shoul d have resulted in transfer. And the debtor consented,
because they realized it wasn't good for us. That's the point.
That's different than a categorical rule that says any tine |
see --

THE COURT: (kay, well, go to Judge Drain's narrow
ruling. And by the way, this is the same Judge Drain who did
not allow the Hostess Conpany to reject the Teansters'
agr eement .

MR HUEBNER: That's correct, Your Honor.

THE COURT: (kay. W're talking about the sane Judge
Drain. Al right. So we're going to find out soon whet her we
have Twi nki es, okay, which |I'm not going to say anything nore
about but --

MR. HUEBNER. But to be clear, Your Honor, |'m going
to represent to you that they will not be eaten in this room

THE COURT: That's fair.

MR. HUEBNER:  Peri od.

THE COURT: That's good news. All right. But | think
to the extent that you can identify a narrow ruling in Judge
Drain -- in the transcript of Wnn-Dixie. | think it's at page
170 starting at line 12: "On the other hand, | think" --

MR. HUEBNER  This goes up to 164. Go ahead, Your
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1| Honor.
2 THE COURT: No, no, no. Let's wait until you get it.
3 MR HUEBNER: OCh, wait. It's an ex -- |I'msorry.
4/ It's an exhibit to People's pleadings.
5 THE COURT: It is. It's an exhibit to Ms. Schwartz's
6| pleading.
7 MR. HUEBNER:  Your Honor, | have it. | apologize for
8| the delay.
9 THE COURT: (Okay. No problem
10 You there?
11 MR. HUEBNER  Page 170.
12 THE COURT: Page 170 of the transcript that | have. |
13| think it was the one that was attached to --
14 MR HUEBNER: Yeah. There's -- | believe it's --
15 THE COURT: Yeah, okay.
16 MR HUEBNER:  -- unpublished, Your Honor, so there's
17| just this one transcript.
18 THE COURT: Ckay. "On the other hand, | think that
19|/ the interests of justice require transfer of venue where,
20| again, the facts were created to fit the statute. |In that
21| sense, you are building the shop that you choose to act in as
22 || opposed to going to it." | don't know if "shop" is the exact
23| word, but that's what the transcript says.
24 So isn't that -- that's the narrow ruling, right?
25| Were you going to address that?
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MR. HUEBNER: Well, Your Honor, that's sort of what

nunbers 1 through 11, |'m hopefully trying to do which is that
ruling was based on the facts of that case, which point nunber
1 was the debtor consented and says to fiduciary, please send
me home. Nunber 2, as you pointed out yesterday, and | think
we have the pin cite for it, the only evidence about why they
filed in New York was to run from Jacksonville, from press,
right? 3 was a stipulation that the filing debtors had no debt
and no debt and --

THE COURT: Well, | started the citation too |ate.
Let's back up to page 169 at line 19: "The forum shoppi ng that
Is properly decried in cases |like Eclair Bakery and Abacus
Broadcasting and In Re: Mroku (ph.) USA involve efforts by
debtors who were already in trouble in one forumtrying to
evade that forumto get a better result somewhere else.” So
that's the running to -- running away fromissue. In ny mnd,
that is inproper forumshopping. And | think, M. Huebner, you
don't di sagree.

MR. HUEBNER: No, | don't disagree at all.

THE COURT: But that's not this case, right? That's
what you said.

MR HUEBNER: | don't disagree on either count.

THE COURT: Ckay.

MR. HUEBNER: One, that's what shoul d happen, and two,

that is enphatically not this case.
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1 THE COURT: Ckay. All right. And then Judge Drain
2|| goes on to say, "I do not believe it is otherw se inproper to
3|l filewithin a district that Congress has expressly created for
4/ one. In fact, it my well be a duty to do so based on one's
5|/ analysis of all the facts at hand." Still good, right?
6 MR. HUEBNER:  Yeah.
7 THE COURT: Yeah. And then he says, "On the other
8|/ hand."
9 MR. HUEBNER  Yep.
10 THE COURT: So then we're down to the kernel of it,
11| right?
12 MR. HUEBNER  Yes, Your Honor.
13 THE COURT: (kay.
14 MR. HUEBNER And again, that's why |'m saying that
15| this is not Wnn-Dixie and |"mnot going to get up here and say
16|/ Judge Drain would have ruled for Patriot if he were sitting
17| there right now and this were his case, because | don't know
18| that. What | do knowis that this case is radically different
19| than Wnn-Dixie, and wth all due respect, argunments |ike CF&l
20| and Nol and, and another thing |I'mabout to get to in about ten
21| seconds, which was a subsequent devel opnent since Wnn-Dixie, |
22| think | eave no question that a different result should obtain
23| in this case on these facts and circunstances including the
24 | massive New York creditors and the massive New York ties.
25|| Renmenber, and just let nme say this, too, which | haven't said
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before, the conmttee has only one function here which is --

THE COURT: Well, I'mgoing to -- |'m anxiously
| ooking forward to talking to the commttee so --

MR. HUEBNER. -- which is to be the fiduciary for al
creditors. They have no other goal on them but to do what's
best. Their on our side; that matters a | ot because even if
you say, you know, conplex, debtors this and -- they cane and
took a fresh ook and said what's best for unsecured creditors,
and they're on our side.

So Your Honor, that's nunber 7 which is CF& and
Nol and. And again, the facts of our case versus Wnn-Di xi e
show you as a policy matter -- there are two parts of 7. One
Is the | egal argunment which is the "one fact, you die rule", is
t he exact tax --

THE COURT: The "one fact, you die" rule?

MR. HUEBNER: In other words, if | can prove that
subsi di ari es were done for venue, you need to | eave
irrespective of all other facts. That, to nme, is just like if
you're a tax penalty claim you nust be subordinated
irrespective of all other facts, but froma policy perspective,
the difference in facts for the facts that | think matter
bet ween us and Wnn-Di xi e show the wi sdom of the Suprene Court
thing that you can't nmake a categorical rule; you ve got to
| ook at every single case with its own facts and circunstances

whi ch, again, no surprise, the governing Second Circuit
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1| standard from Manville says it verbati mon a venue transfer.

2|/l It's not just a precedent fromsonmewhere else; it's grandnother
3| and mother. Al the |aw says the sane thing.

4 Nunber 8, this is the | oophol e point, Your Honor, and
5/ again, you may not agree at all; you may agree only in part. |
6| have no illusions to the contrary. But here is ny view and

7| here's the argunent. Judge Drain was actually explicit that he
8|/ was closing a | oophol e that he perceived in 1408. Again, with
9| all due respect to Judge Drain, as the cases in our brief

10|| make -- as the case -- as we believe the cases in our brief

11| support, both the Supreme Court and the Second Circuit have

12| expressly said if a judge finds what they believe is a | oophol e
13| in a statute, that's not for judges to fix. That's separate

14| fromthe CF& and Nol and where they said specifically

15| bankruptcy judges can use equitable provisions of the

16| Bankruptcy Code to fix rules in the Bankruptcy Code they don't
17|/ like. This is a nore generic statenment that is good | aw both
18| in the Suprene Court and the Second Circuit. There's a |ot of
19| policy debate about 1408, but everyone admts we satisfied it.
20| If the U.S. Trustee or the union or the sureties want to see a
21 | different 1408 that says you have to have a separate business
22 || purpose, you have to have been in business for a year, you have
23|| to be nore than five percent of the assets, you have to, you
24| have to, not only could they and should they, but nmany people
25| have tried to get the | aw changed, and Congress hasn't changed
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THE COURT: Al right. Well, we could have -- we
could be here for a long time discussing why.

MR. HUEBNER  Yep.

THE COURT: So we're not going to do that.

MR. HUEBNER We're not. And | want to nove on to
nunber 9.

THE COURT: (kay.

MR. HUEBNER: So nunber 8 is closing a | oophole, just
the | aw says you can't do it.

THE COURT: Ckay.

MR HUEBNER: Nunber 9 is the new fact which is since
Wnn-Di xi e, which was decided in 2005, Congress, in fact,
consi dered anendi ng 1408.

THE COURT: Al right. But, again, that's ny point is
that I don't think we should go into why or why not Congress
did or did not do certain things.

MR. HUEBNER: No, | agree with that.

THE COURT: R ght.

MR. HUEBNER | wasn't going to.

THE COURT: It's --

MR HUEBNER: |'mnerely noting --

THE COURT: It's a trenendously conplex political set
of facts, so | don't think that you can put that forth as an

evi dence that there was a chance to do it and Congress
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rej ected.

MR. HUEBNER: Onh, no.

THE COURT: It hasn't been changed.

MR. HUEBNER Yes. MW/ --

THE COURT: It's still the |aw

MR. HUEBNER Right. M point is the nmuch narrower
one, much smaller one, which is just Congress is thinking about
this. That's a fact. |It's on their agenda now and again, and
that's where it bel ongs.

THE COURT: Well, certain nmenbers of Congress are.

MR. HUEBNER: Fair enough, Your Honor. Fair enough,
Your Honor.

Ckay. Reason nunber 10. So anot her fascinating
history |l esson that | |earned fromCapital Mdtor, which | just
did not know before, was that the predecessor to 1408 unti
1938 specifically required that an entity be in existence for
three nonths prior to serving as the basis for venue. That was
changed in 1938 when the Bankruptcy Act was passed.

What the U.S. Trustee is basically saying is |I kind of
want to change it back nyself under the guise of equitable
rulings and, essentially, add a clause to 1408 that says unl ess
the affiliate use for venue is X it's just legislation. |
know it's legislation, but it's what 1408 or its predecessor
used to say. The |aw was changed to not require that, which |

genui nely did not know until | read Capital Mdttor. But here's
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what even worse, Your Honor. You asked the U.S. Trustee

yesterday what are the contours of this new ruling you want mne
to pass? How far back? What are the facts? Hypotheticals?
And she basically said well, I'"mnot going to tell you, because
| don't know, right? [I'Il knowit when | see it.

And you want to tal k about justice and the rule of
| aw? Justice and the rule of law are that |laws are witten and
clear and have text and can be interpreted. They're passed by
Congress and signed by the president. Not I'mjust the U S
Trustee; I'Il know it when | see it, and | can't even answer
the Court's questions. How is any conpany supposed to deal
with the next case when they're told you may get attacked, you
may not. Fracking nmay be enough, may be too big, may be too
small, maybe six nonths. | mean, that's why you need | aws.

One way or the other, a statutory text is there and it's
interpretable. Wat they're saying is we'll let you know next
ti me when we do or don't attack venue, and that's not how

| egi sl ation gets passed.

And then there's reason nunber 11, Your Honor. The
policy now being advocated by the U S. Trustee and their
categorical per se reading of Wnn-Dixie is, as Your Honor
not ed yesterday, the opposite of the position that they took in
Wnn-Dixie. And |I'mnot saying they're estopped; they can't
speak, just like |I certainly didn't say they were |ate, and

their pleading was untinely, and they shouldn't be allowed to.
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O course not. They're the U S. Trustee. They juggle an

I npossi bl e workload with incredible attentiveness, and we're
not going to call foul on that. But there is a policy issue at
stake here, which is in the very case that's basically their
only case the actual U S. Trustee for the Region 2 at the time
canme and said even though the debtors want to | eave, and as a
fiduciary matter say we think it's in the best interest of the
estates to go back to Jacksonville, the U S. Trustee said no.
Listen to the stakeholders. There's over 600 mllion dollars
of economc creditors, and that's -- you need to consi der what
t he stakehol ders are telling you.

Your Honor, that's a pretty radical shift in position
on the only case they have that they say governs and shoul d be
what governs today. And you know, Your Honor, what they're
really, sort of, saying is that even if for every reason in the
world this case should stay in New York -- it saves jobs, it
saves benefits, it saves the conpany, it gets financing, it has
huge New York ties, nothing else matters -- well, it nmattered a
lot in Wnn-Di xie, where they had none of those facts and the
debtor wanted to | eave, but the creditors alone wanting themto
say was enough. [I'mnot sure, and they certainly haven't told
us, why they've had such a radical, radical, radical change of
posi tion.

And froma policy perspective, Your Honor, |ook at

Enron. It was .5 percent of the assets. Again, they' re not
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saying to you -- in fact, they were very careful, enphatically,

not to say conpani es need to have nmassive subsidiaries with
massi ve assets or nassive debts. They basically said anything
is enough. | just don't see the policy there conpared to what
t hey argued in Wnn-Dixie.

Your Honor, |I'mready to wap up. As everybody has
said nmany tinmes --

THE COURT: Well --

MR HUEBNER: | apol ogi ze.

THE COURT: | keep -- no, no, no. That's fine. You
can wrap up, and then | want to hear who el se wants to be heard
S0 we can estimate how nuch nore tinme we need.

| keep asking everyone to talk to nme about what
justice neans, the interests of justice neans in this case
beyond I win. Everyone who stands up says justice neans |
should win. M positionis right. And | think what you're
trying to tell nme, what you have been telling ne, is that you
bel ieve that justice here, putting the convenience issues to
one side, that justice here requires that, notw thstanding the
I ssues surrounding the formati on of the subsidiaries, that
because the debtor did its homework and cane to a conclusion in
good faith that it would be best for -- fill in the blank --
its stakeholders, that that's why justice would be served. The
nost good for the nost stakehol ders.

MR. HUEBNER:  Your Honor --
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THE COURT: Can you give ne a fornulation --

MR HUEBNER:  Your Honor, there --

THE COURT: -- of or, stated differently, to the U S.
Trustee's point, why it's not inconsistent with notions of
justice to allow this to stand.

MR HUEBNER: Sure. Your Honor, | have a nmultifaceted
answer, and it's --

THE COURT: Pl ease.

MR HUEBNER. -- going to take a minute or two. From
a policy perspective, to argue that it would have been just for
t hese cases to be here if, coincidentally, subsidiary nunmber 88
happened to have been a New York corporation but that it is
unjust for the conmpanies to be here because of the happenstance
of that entirely trivial fact that has no weight in terns of
where the conpany is located, its workers are |located, its
peopl e are located, its creditors are |located, its assets are
|l ocated, | don't think that justice should turn on a 175-doll ar
coincidental certificate of incorporation. | don't think that
I f you happen to find a small conpany out of hundreds of
subsidiaries that that's just; but if wth the exact sanme goal
you realize you're one step away fromsonething that's
critically inportant to saving a nultibillion dollar conpany,
that's unjust. | think when you | ook at our New York ties and
our New York creditors and our New York | aw i ssues, and you

say -- because this is really inportant, and with all due
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respect it was not in the formulation you gave, if we had no

prior connection to New York and didn't have New York creditors
and didn't have New York debt and didn't have a New York | aw
based revenue stream and we nerely said we think Second
Crcuit --

THE COURT: But, M. Huebner, you have a coal - based
revenue stream

MR, HUEBNER  Yes.

THE COURT: It's coal -based.

MR HUEBNER: But, Your Honor, the revenues al
cone -- seventy-eight percent of our coal, and this is in the
record evidence as well, is sold pursuant to conmtted
contracts with third-party purchasers on four continents.
Those purchasers, especially with market prices fluctuating a
lot, right, have a lot of thoughts about their contracts. More
than half of our revenues, the noney we get from our worl dw de,
| nmean, who -- we had Bosnia and Herzegovina in our first day
pleading. | nmean, we are all over. The revenue stream and our
fiduciary obligation to protect the revenue streamis largely
under New York contracts. |'mnot saying the coal isn't in New
York, but we're getting back to why does the | ocation of the
assets drive where a bankruptcy | egal case shoul d be venued.
And, again, very respectfully, if you |l ook at CORCO and Enron
and lots and lots of cases in our brief, | don't think they

disagree. |It's black letter lawin the Second Crcuit that the
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| ocation of the assets is given alnost no weight in a

reorgani zati on case.

| know the coal is in Wst Virginia. But when you
choose bankruptcy you don't say where are our assets. You say
where can we save these conpani es and save jobs and benefits
and recoveries for innocent creditors. And that's what we did.

| think when you choose New York with a pure heart,
where you have nassive existing prior connections, with no
evi dence of anything negative, and the only evidence is that
you match the statutory goals that are the Second Circuit's
articul ated standard of 1412 perfectly -- efficient
adm ni stration, convenient to creditors -- it's not just that
you can shop for the law you |ike. You have to have a materi al
presence in New York, which is why, again, Dunnore Homes shoul d
have been thrown out. Even if Dunnore Hones cane and said we
chose New York because we -- this is a one-issue case. |It's
about whether two | eases are integrated with one another for
rej ection purposes, and New York lawis better than California
| aw on the integration question, so we think we can maxi m ze
val ue.

Al right? And then the judge rules the same way. In
ot her words, your fact pattern. New York is better. And the
judge says no. Your only office is in California. Your
managenent's in California. Your assets are all in California.

Your enployees are all in California. Your owners are in
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1| California. Your legal advisors are in California. Your DIP
2| lender is in California. Get out. You're not allowed to do
3| that. And if that was what we did, Your Honor, | would be in a
4| very different place. But none of those facts are true here.
5|/ The record evidence is that our ties, our creditors,
6|/ conveni ence, expense, DI P lending, fiduciary duty, there's only
7|/ one -- | mean, it's a weird thing, because |I have all the
8|/ evidence and none of the burden. But the evidence, | believe,
9/ is way, way nore than sufficient. | tentatively and
10| respectfully suggest to satisfy the interest of justice
11| standard as interpreted in the Second Circuit and el sewhere,
12| which is that you do consider survival of the conpanies.
13 | nean, one of ny, sort of, things |I'mkind of
14| frustrated about is that in Houghton Mfflin they said we have
15|/ no choice. W have no choice. You didn't satisfy the statute.
16| This is not that case. This is a discretionary --
17| extraordinary relief, discretionary transfer to rip a debtor
18| out of its legally sufficient choice of forum
19 THE COURT: R ght. But we would have a different
20|| case, and | totally agree with you. | think everybody agrees
21| Houghton Mfflin was a different case. It was a by lack of --
22| a lack of venue under 1408.
23 MR. HUEBNER: No, | agree.
24 THE COURT: And one of the questions that | -- we
25| would have had -- we would have a different case if, simlar to
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1| Houghton Mfflin, there were no other novant here, right? |If
2|l there were just the United States Trustee saying 1412, | m ght
3|| say that's nice. Sit down. But that's not what we have. W
4| have --
5 MR. HUEBNER: Ri ght.
6 THE COURT: W have, in the | ead position, the union
7|/ joined, and we have the pension fund, who, for reasons that are
8| still not entirely clear to ne, joined the U S. Trustee instead
9|/ of the union, but be that as it may. So we've got different --
10| this is different. This is new
11 MR HUEBNER. Right. And | agree. But which way does
12} it cut? W have the Washington, D.C. pension funds --
13 THE COURT: (kay.
14 MR. HUEBNER -- in a conpany -- |let ne say one new
15| thing | haven't said yet -- where the record evidence is that
16| the majority of their retirees are not in Wst Virginia.
17 THE COURT: Yes. No. The record evidence --
18 MR HUEBNER: That's the record evidence.
19 THE COURT: =-- is clear that the majority --
20 MR. HUEBNER: So for a Washington --
21 THE COURT: -- of their retirees are not in West
22| Virginia.
23 MR. HUEBNER. -- guy to cone in and say ny --
24 THE COURT: But they're not in New York.
25 MR. HUEBNER | agree with that. But it's not ny
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burden to show that West Virginia --

THE COURT: | agree.

MR. HUEBNER: -- is where we need to go.

THE COURT: W're in radical disagree -- agreenent
her e.

So anything else? | think you' ve been up there for
quite a long tine.

MR HUEBNER: | have, Your Honor. | think that --

THE COURT: Not a criticism just an observation.

MR HUEBNER. |'mtrying to basically skip the
whol e - -

THE COURT: No, that's fine.

MR HUEBNER: -- wap-up, SO --

THE COURT: (kay.

MR HUEBNER. -- forgive nme if | --

THE COURT: Sure. o ahead.

MR HUEBNER: Thirty seconds may save us all nore of
me, which is always a good thing.

Yes. |I'mjust going to say a very small part of, Your
Honor, what woul d have been ny closing, which is the thing that
| think is nost troubling to me about the U S. Trustee's
di scretionary request here is that they' ve said they're not
interested in what the inpact is on the estates. They're not
Iinterested in what's best for creditors. |f we put a wtness

up and said we wll liquidate if you transfer us to X they've
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told you their viewis the sane. This is it. |[If you -- you've

already admtted the one fact we need. Because this is

di scretionary, for the U S. Trustee to say we have no interest
in the consequences of transfer, we don't care where you go,
just get out, that is not an appropriate request for a

di scretionary transfer, especially where the lawin the circuit
says that the judge is supposed to care very nuch about the
Interests of creditors, innocent and all, and the nmaxi m zation
of val ue.

We and the conmittee, Your Honor, are fiduciaries. W
do care what it costs. W do care what it risks. W did our
work, and we think we filed for all the right reasons. And you
know, the last thing you said, which is, | think, the |ast
thing I"'mgoing to junp to for the very last sentence, is it's
not just the U S. Trustee. It's the U S. Trustee plus. But
that's where you get into, sort of, who's on what side. And
I'mgoing to take a nonster discount on the joinders that use
the formthat we sent all these, in ny view, big law firnms who
advise their clients. | get -- I'll accept that for argunent's
pur poses, but | would ask that you think about ny argunents as
you're weighing it. Yes, we have the U S. Trustee plus. But
who's the plus? The plus is one party, a very inportant one, a
very big one, that has its own reasons, has its own thoughts,
and is one party.

We have four sureties, none of whomis from West
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Virginia, none of whom have contracts governed by West Virginia

law. O the top fifty unsecured creditors one, a utility, is
on the U S. Trustee's side. The fact is that on our side, Your
Honor, we have both fiduciaries, the one that took the original
| ook and the one that took the new | ook, and lots of 1412
cases, as one of the novants said yesterday, says in all the
cases the comnmttee's views get a whole bunch of weight, and
thi nk they shoul d.

We have 100 mllion dollars of bonds. W have 802
mllion dollars of DIP, albeit better protected unsecured
creditors. But again, we have the top, we have the bottom we
have the m ddle, Your Honor. W have lots of creditors. And
by the way, let there be no m stake. There were a bunch of
joinders filed. Caterpillar, top five secured creditor, a huge
party. 1've been general, because | didn't want to speak for
that long, right, but there are plenty of big creditors filing
joinders who care a lot, and there's no possible claimthat
they just, you know, filed our formunder who knows what
circunstances, although ny representations to the Court are to
the best of ny ability. Alnost everybody is on our side. And
that matters a | ot, because that's who we're actually supposed
to care about.

The prime directive of Chapter 11 is nmaxim zing the
val ue of estates and keepi ng conpanies fromliquidating. All

the evidence is that that's what guided us and that's what we
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believe is the best. There is no evidence that we wll do any

better anywhere el se and a | ot of reasons why we will do worse.
But at the end of the day, and it's weird to end on a techni cal
point instead of with a dramatic flourish, but I'"mgoing to do
it.

This is a contested matter. | had no burden of proof.

THE COURT: | understand.

MR. HUEBNER: They had it.

THE COURT: | said that --

MR HUEBNER. And there's just --

THE COURT: -- within the first five mnutes of this
heari ng yesterday.

MR. HUEBNER: The one piece of evidence, because it's,
ultimately, kind of all they got, is that paragraph in the
stipulation, which we freely admt. W think the eighty pieces
of evidence that go around it, that explain why, far nore than
carry the day.

THE COURT: Al right. Thank you.

Al right. It's alnost ten mnutes to 6. So by ny
count |'ve yet to hear fromthe unsecured creditors conmttee,
the DIP agents, WImngton Trust and the ad hoc consortium Do

each of you want time to speak?

M. Myer, I'll start with you?
MR. HUEBNER | apol ogi ze, Your Honor. [|'m hurryi ng.
THE COURT: |'Il start with you by -- not with you
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speaki ng but by asking you how nuch tinme you want to speak.

MR MAYER  Yes, Your Honor. | don't think it's nore
t han twenty m nutes.

THE COURT: Ckay.

MR. MAYER It depends on how many questions you have
for ne.

THE COURT: (kay. Fair enough. [|'mrunning out of
st eam t oo.

Al right. Let ne ask Ms. Schonholtz.

M5. SCHONHOLTZ: CGood afternoon, Your Honor. |'d say
about the same. Twenty m nutes.

THE COURT: Twenty mnutes. And --

M5. SCHONHOLTZ: Subject to questions.

THE COURT: And you're speaking for both D P agents?

MS. SCHONHOLTZ: No, |'m speaking for Bof A and Ms.
Goldstein will speak briefly on behalf of both of us on other
points that I will not address.

THE COURT: Al right. M. CGoldstein, how nuch tine
do you think you need?

M5. GOLDSTEIN: | am hopi ng about ten m nutes, Your
Honor .

THE COURT: (kay. Twenty and twenty and ten is fifty.
Who's going to speak on behalf of WImngton Trust?

MR. RECKMEYER  That's me, Your Honor. Jereny

Recknmeyer from Andrews Kurth.
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THE COURT: (Ckay. How nuch?

MR. RECKMEYER: Ten mnutes, fifteen m nutes.
THE COURT: (kay. We're up to an hour. Last but not

| east ?

290

MR STARK: Thank you, Your Honor. Robert Stark from

Brown Rudnick. | crossed out broad swaths of ny outline. |
woul d have said a half an hour or a little nore when we got
started. Hopefully fifteen m nutes, maybe even | ess.

THE COURT: (Okay. All right. So since |awers are
al ways wong about their time estinmates -- soneone's raising
their hand in the back. Yes? You'll have to cone forward so
t he m crophone can pick you up.

MS. DAVIDSON: Yes. Kristi Davidson, Buchanan
I ngersoll & Rooney, for the Caterpillar creditors. Just a
couple of mnutes. Very brief remarks.

THE COURT: (kay. Al right. Thank you. Al right.
Now, what about rebuttal? W're going to do that too, aren't
we? M. Jennik?

MS. JENNI K Yes, Your Honor. | would also estinate
twenty mnutes. | will try to be brief.

THE COURT: Ckay.

MR EARLY: Blaine Early for the sureties, Your Honor

THE COURT: Yes, M. Early.

MR EARLY: Just a few mnutes. Five at the nost.

THE COURT: (Ckay. Ms. Schwart z?
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MS. SCHWARTZ: | would estinmate a half an hour.

THE COURT: Wioa. GCkay. All right. Let's try to

figure out what the smartest way to do this is.
( Pause)

THE COURT: Al right. Let's do this. Let's take a
confort break for ten mnutes for the benefit of everybody here
and who are watching. W' Ill cone back at 6 o' clock. W'l
turn to the rest of the parties who join the debtors' position,
and then at that point it may be best to take a very, very
qui ck dinner break for twenty to twenty-five mnutes, and then
we'll wap up, and with any amount of luck we'll get out of
here by about 9 o'clock tonight. | apologize, but I think we
need to keep going until we get this done. Does anybody have
an issue with proceeding along those lines? |'meven wlling
to relax ny no-food rule as | ong as you clean up after
your sel ves.

MR. HUEBNER:  Your Honor, let me just make a
suggestion that m ght be hel pful.

THE COURT: | don't know if people have persona
obligations, which | certainly can appreciate.

MR. HUEBNER: \What we woul d be happy to investigate is
if we could actually bring in dinner for everybody so that --

THE COURT:  Sure.

MR. HUEBNER -- the travail of getting down and up

and security --
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THE COURT: Excellent idea, M. Huebner.

MR. HUEBNER. W have a conference room W'Ill try to
see if we can order from sonepl ace | ocal and just bring in --

THE COURT: Al right.

MR HUEBNER: -- sandw ches --

THE COURT: You'll have to send sonmebody down to the
front when the food arrives and have thembring it upstairs. |
can't have the court officers bring the food upstairs.

MR. HUEBNER: W for sure will. But may we tell the
court officers that Your Honor has permtted us --

THE COURT: Absol utely.

MR. HUEBNER. -- to bring in dinner for the courtroonf

THE COURT: That's an excellent idea.

MR. HUEBNER: And we'll try to serve it in the
breakout roomso that --

THE COURT: Pl ease.

MR. HUEBNER: -- nobody is dripping in your courtroom
That woul d be a | ot of expensive carpet repairs.

M5. SCHWARTZ: Your Honor, just for the record, as |
know Your Honor knows - -

MR HUEBNER:. Ch. No dinner.

M5. SCHWARTZ: -- as a governnment agency we Wl |
have - -

THE COURT: You'll --

M5. SCHWARTZ: -- our own dinner. W --
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THE COURT: Very good.

M5. SCHWARTZ: (kay. Thank you.

THE COURT: Al right. As will the Court and nenbers
of the Court's staff.

MR HUEBNER. Right. Your Honor, this isn't like
Per sephone and the three orange pits. Nobody has to eat our
food, but they're welcone to if they can.

THE COURT: Al right. Very good. Let's take that
confort break. We'Il conme back in ten m nutes.

(Recess from5:52 p.m until 6:08 p.m)

THE COURT: Ckay. M. Mayer, good eveni ng.

MR. MAYER  Good evening, Your Honor. And for the
record, Thormas Moers Mayer; Kramer Levin Naftalis & Frankel for
the official commttee of unsecured creditors.

Your Honor, the commttee supports the debtors'
objection in full --

THE COURT: M. Mayer, step back a little bit fromthe
m crophone because the intelligence that we're getting is that
when we get too close, it doesn't transmt well over the video
system

MR MAYER  Ch, okay, Your Honor. The intelligence I
was getting is that people were hard to hear so | was
over conpensating but |'m happy to step back.

THE COURT: (kay. Let's just keep going.

MR. MAYER: The commttee, as Your Honor knows, is the
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statutory fiduciary for all unsecured creditors in this case

and we do have only one goal which is to nmaximze recoveries
for unsecured creditors generally. And we believe that
creditors will do best if the case remains in New York

Your Honor has repeatedly asked why that judgnent is
made and | presune if | wait, you will ask ne why we nade that
judgnent. W spent nore time on the question of substantive
| aw di fferences between the various jurisdictions than on
anything else. |I'mnot going to get into privileged matters
here, but | amauthorized to state that we delivered a detail ed
meno to the commttee anal yzing the differences in substantive
| aw, conparing applicabl e precedence in New York, Charleston
and St. Louis relating to four nmajor issues in the case. W
didn't recomend; we just analyzed and drew concl usions from
the cases. W gave it to our conmttee and we asked our
conm ttee where do you want to be. They read the neno, they
del i berated, and on August 16th which was sonetinme after the
original notions were filed -- | believe the union's origina
notion was filed the day the commttee was fornmed -- on August
16th, the comnmttee approved, voted to support the debtors
position that venue should stay in New York. And the conmttee
| at er approved, after extensive coments, the objection to the
transfer that we filed on August 27th.

The record shows that three individual conmttee

menbers had taken different positions and there is nothing
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wong with that. And individual commttee nenber always has

iIts own interests to protect and advance and service on a
comm ttee doesn't force a nenber to sacrifice its own rights
and interests.

| have a couple of supplenental points and corrections
with respect to the individual dissenting nmenbers who filed
nmotions. | want to revisit one of M. Huebner's observation
that the union has clains of nine of the ninety-nine debtors.
M. Huebner argued that that goes to the weight of the union's
argument and | submit it also raises standing issues. |If you
grant the union's notion to transfer all of the debtors, you
basically have to hold that the union has standing to transfer
venue of cases where it's not a party-in-interest. And if
you're --

THE COURT: \Whoa, whoa, whoa, whoa. Sl ow down.
Unpack that a little bit for ne.

MR. MAYER  The union has collectiv --

THE COURT: Because, by the way, you didn't make that
argument in your brief.

MR. MAYER W adverted to it in our brief, actually,
Your Honor. Hold on.

THE COURT: \Were's the adversion (sic)? The
adverti sement ?

MR. MAYER  Wong bi nders.

THE COURT: Your brief was |argely about conveni ence,
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M. Mayer.

MR MAYER That is correct.
(Pause)

MR MAYER  You are correct, Your Honor, that we did
not specifically nmention standing. At the bottom of page 5, we
say, "Nor is it clear that allowi ng one creditor with clains
agai nst a subset of debtors to conpel a transfer of venue of
all debtors in a jointly adm ni stered proceedi ng woul d serve
the interest of justice."

THE COURT: (Okay. But it's not a standing argument.
It's an interest of justice argunent.

MR MAYER That is correct.

THE COURT: (kay.

MR. MAYER If you believe that this is -- | am
untinely raising a newissue. |'mprepared to nove on. | have
afew --

THE COURT: | think that's a good idea.

MR. MAYER Ckay. |In that case, in reference to the
Interests of justice, | want to address very briefly what |

think may be an incorrect assunption in sonme of today's
argunent. The assunption that the union has a presence at
every debtor with a producing mne, at a mnimum| can say that
t hat assunption has not been proved. And | think | can assert
based on this record --

THE COURT: | think you're right. | don't think
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that's a fact in evidence that the union has a presence at

every producing mne. One of the questions that | asked at the

very begi nni ng t hat

exactly this point;

I think Ms. Jennik couldn't answer goes to

the distribution, geographically and by

m ne and by nunbers of workers, union versus nonunion, right,

West Virginia versus non-West Virginia. R ght? This is what

you're tal king about to sone extent?

MR MAYER:
THE COURT:
MR. MAYER

union is a critical

Yes. Yes, Your Honor.
Ckay.
You nmade some coments today -- and the

player in this case and there's no question

about that, and the union pension fund is a critical player in

this case. But it's not, as the record shows, there's coal

that conmes out of the ground that's produced by uni on nenbers

and the record does not show that all coal that cones out of

the ground --

THE COURT:
MR MAYER:
THE COURT:

Al right --
-- 1s produced by union nenbers.

Are the non -- so the union is one of the

menbers of the commttee?

MR. MAYER
THE COURT:

Yes, it is.

Ckay. And every nenber of the union,

Patri ot enpl oyee-w se, is one of your constituency?

MR MAYER:

Well, Your Honor, the union is the

spokesperson for the enpl oyees and shortly for the retirees.
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THE COURT: But as enpl oyees --

MR. MAYER  Um hum
THE COURT: -- right, wearing their enployee hat as

opposed to their union hat, they' re part of your constituency?

MR. MAYER  Yes, Your Honor. |'mtrying to be careful
here --

THE COURT: No, | underst --

MR. MAYER If | were to pick up the phone and call a
uni on nmenber, | think the union would kill ne.

THE COURT: Well, let's not --

MR MAYER  The uni on stands between ne and each
menber .

THE COURT: Let's -- | think what you nmean to say is
that the union m ght object and be unhappy.

MR MAYER  Ckay.

THE COURT: This is -- |'m serious.

MR. MAYER  (kay.

THE COURT: Al right?

MR. MAYER  Ckay. | overspoke.

THE COURT: (kay. O course you're not going to pick
up the phone directly to sonebody who's represented by ot her
counsel. OF course you're not going to do that. That's not ny
poi nt .

My point is that just as the union nenbers, | think,

are a part of your constituency so are the nonuni on nenbers,
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enpl oyees. Right?

MR MAYER That is correct.

THE COURT: | mean, gener --

MR. MAYER To the extent they have unsecured cl ai ns.

THE COURT: As a general matter, the enployees of a
debtor are part of the unsecured creditors' constituency.

MR. MAYER  Yes. Yes, Your Honor

THE COURT: (kay. So do you have anything further?
Putting to one side the issue of burden which we all agree is
on the novants. W've said it twenty times now. Do you have
any information on this point? Where are those enpl oyees?
Where do they work? Wat debtors do they work -- what m nes do
they work for owned by which debtors? | still don't have an
answer to that question.

MR. MAYER  Your Honor, that's a project that the
conm ttee has been undertaking with the debtors for about the
| ast three weeks. And yes, we have substantial additional
Information but | amnot prepared to introduce it into the
record at this time. | ambound by a confidentiality
agreenent - -

THE COURT: Ckay.

MR MAYER -- and it's sensitive.

THE COURT: Ckay.

MR MAYER  Your Honor asked whether it's in the

Interest of justice that enployees be able to attend the
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hearing. | want to address that a little bit. | would call

that public access as kind of an interest of justice concept.

THE COURT: R ght.

MR. MAYER And | understand why you raise it and |
certainly understand why the union is interested in pronoting
It, and there's nothing wong with that.

| want to go back to a case M. Huebner nentioned. |
won't belabor it but there are, | think, two points about CORCO
that are particularly relevant and |I'm not sure M. Huebner
stressed them they're obvious. The first is that access to
the public in CORCO invol ved enpl oyees and consuners in a
Spani sh- speaki ng venue. Now, of course, the proceedi ngs woul d
have been in English, but the difference of access between
Puerto Rico and San Antoni o was substantial. And second, the
case was decided in 1979 at a tinme of much | esser
t el ecommuni cati on conveni ence. And as Your Honor knows, the
Fifth Grcuit found that that public access concept was not
sufficient to nove venue or to at |east conpel a transfer of
venue from San Antonio to Puerto Rico. And | just wanted to
make t hat point.

THE COURT: Ckay.

MR. MAYER As you' ve al ready observed, Judge Drain in
W nn-Di xi e questioned how many tines enpl oyees actually attend
heari ngs.

THE COURT: R ght.
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MR. MAYER. Now, | think that's going to be different

In this case because we have a union. And that's fine,
that's -- nothing wong with that. That's why there are
unions. But it's also why the union is the representative of
t he enpl oyees and retirees. And | note that not one of the

t housands of nonuni on enpl oyees, to ny know edge, has j oi ned
any notion to nove venue from New YorKk

THE COURT: But that's unrealistic. | nean, early
yest erday sonebody nade a reference to the Getty Petrol eum case
that's here where on any nunber of occasions we had a courtroom
full of gasoline station operators, who by the way were
represented by counsel. So | think it's a stretch to make the
observation that | ook, no enployees have cone forward.

This is conplicated and difficult enough when you're
represented by someone like the union. But | don't think it's
fair to suggest that the enpl oyees shoul d have organi zed
t hemsel ves and figured out how to pay for it.

MR. MAYER  No, | understand that, Your Honor. But I
think we are also famliar with the phenonenon of letters
witten to the Court. | expect we're --

THE COURT: Ch, |I'mvery famliar with that.

MR MAYER -- that we're going to see sone of that in
this case. So in a sense, if you' re |ooking at unionized
enpl oyees ver sus nonuni oni zed enpl oyees, you have a little bit

of a cousin of the creditor-solicitation questions you asked
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M. Huebner. The reason there is the interest in the case

| eading to the need for the tel evised proceedi ngs in West
Virginia and in St. Louis is because there is a union. And as
| said, there's nothing wong with that, but it's sort of a --
it's a-- you mght say it's a legitimately biased sanple, but
It is sonething of a biased sanple.

M. Huebner has already noted that novants have failed
to prove that Charleston is nore convenient than New York for
any of the novants thensel ves. And even though it's not our
burden and | know Your Honor is not particularly interested in
t he decl aration that we've provided, we do believe we proffered
evi dence that for the union, the pension fund and the sureties,
Charl eston appears to be | ess convenient than New York. And
that's true for each of the other commttee nmenbers as well,
with -- | want to correct one problemw th our papers and |
believe this may address a point that counsel to AEP adverted
to indirectly.

We do believe that New York is clearly nore accessible
than Charl eston for the union and the union pension fund who
are based in Washington, for our equipnent vendor in Charlotte,
North Carolina, our bondholder in Florida and our indenture
trustees in WI mngton, Delaware and Boston. The seventh
menber is a utility, American Electric Power in Col unbus.

THE COURT: But let's go -- let's flip it around,

okay?
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MR. MAYER  Ckay.

THE COURT: W' re tal king about how often nmenbers of
the debtors work force will attend. Menbers of the creditors'
commttee don't cone to every hearing. You have nmeetings with
themand | suspect that a lot of the tine, those neetings are
t el ephoni c.

MR. MAYER  Yes, Your Honor, | would --

THE COURT: So then --

MR. MAYER -- assune that alnost all the neetings are
t el ephoni c.

THE COURT: O course they are because that's the nost
efficient way to proceed. So that doesn't advance the ball.

MR. MAYER  Your Honor --

THE COURT: Maybe | cut you off --

MR MAYER -- | would take issue with that --

THE COURT: -- and you were going to nmake a different
poi nt .

MR MAYER -- in the sense that at |east in the cases

that |1've been involved init is by no neans unconmon for
busi ness representatives of indenture trustees in particular to
attend a hearing. It is by no neans uncommon for a bondhol der
to send a businessperson to a hearing. | don't know our
equi pnent vendor well enough to address that.

Technical ly, the business representative of the

union -- and | can't really speak to the union pension fund

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 304 of 460

PATRIOT COAL CORPORATION, et al. 304
because | don't know whether M. Buckner would serve in both

capacities in that situation -- it would be -- it's not
uncommon for the business representative of the union to attend
a hearing, at least in ny experience. These are not
necessarily just delegated to | awyers in part because deci sions
need to be nmade fairly quickly and certainly with respect to
bondhol ders, it's been known to have people present in court.

| wanted to make a correction in our pleading because
| think we overstated something and it was our fault. The

seventh nmenber, Anerican Electric Power, is in Colunmbus, Chio

which is in fact 200 driving mles fromCharleston. If it were
our burden to prove that it was inconvenient for AEP, | don't
know that we could neet it. It's their burden to prove the

contrary, but | didn't want to overstate, and I think I owed it
to AEP to correct that statement in our pleadings.

More inportant, nost inportant, no novant has offered
any evidence that Charleston is nore conveni ent than New York
for creditors, generally, or nore likely to pronote efficient
or econom cal proceedings. The fight has nostly been about
Interest of justice which the U S. Trustee argues precludes New
York as a venue without itself specifying an alternative.
There's been a lot of talk about interest of justice and | w |
skip nmost of nmy material onit. But I think it's worth
stating, even if other have stated versions of it, that justice

I's not a concept divorced fromreality or economc interest.
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As Ms. Jennik admtted yesterday fromthe podium at |east one

of the factors used in analyzing the interest of justice
overlaps with the interest of creditors and that's the econonic
and efficient adm nistration of the bankruptcy estate.

W don't think it pronotes the economc and efficient
adm ni stration of the bankruptcy estate to transfer the case to
a venue that is manifestly | ess convenient --

THE COURT: But let's talk --

MR. MAYER -- and beneficial.

THE COURT: So let's talk about that one because the
statute doesn't say venue lies where the debtor in the exercise
of its reasonabl e busi ness judgnent has determned will be the

pl ace where the estate will be nost efficiently adm ni stered.

It doesn't say that. |t provides the bases for venue.
|"mnot -- everyone's pointed out to ne, | shouldn't
be cl osing | oopholes, I'"mnot Congress. |'mjust supposed to

read the statute, apply it to the facts and decide this
di spute. That's the box that I'min. R ght?

MR. MAYER  Actually, Your Honor, since it's ny job to
argue, you're not in a box. You have discretion

THE COURT: | do, right? So therefore, in the
exercise of that discretion, | |ook to the conveni ence of the
parties but Ms. Schwartz argued that conveni ence doesn't trunp
ot her considerations or it doesn't trunp justice. And | |ook

to -- you know, M. Huebner gave ne kind of the headline
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version of a granular analysis. He indicated -- but again,

since it's not their -- we didn't hear from M. Schroeder --
what that analysis was; spreadsheets -- | don't know what there
was. Spreadsheets -- he told nme there was an anal ysis and they
acted on that and nobody's placed into contention their good
faith.

But I"'mlooking at it frommany different angles and
one of themis very sinple, very sinple. Here's the
formul ation: Judge Friendly. He's a biggie, right?

MR. MAYER  Yes, Your Honor.

THE COURT: (kay. Judge Friendly in the Ira Haupt
case in 1966 said, "Conduct of bankruptcy proceedi ngs not only
shoul d be right but nmust seemright.” Second Crcuit.

MR. MAYER | don't think anyone woul d have a quarrel
with that, |least of all ne. Your Honor --

THE COURT: Tell nme why -- tell nme how | can satisfy
the direction that Judge Friendly has given thirty-five years
ago.

MR. MAYER Because the statute gives you the power to
go either way. It's up to you. | believe the statute is
witten such that even if you concluded, even if you
concluded -- which we don't think is appropriate -- that the
interests of justice standard was viol ated here by recent
I ncorporation, statute gives you discretion to say it should

stay in New York anyway. And if since we attended -- since
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Your Honor had offered up cases on sort of conparable

situations, |I'mrem nded of the PR Hol di ngs decision by Jerone
Frank in which he spent nost of the case tal king about how this
was an outrageous plan in which the dissenters got bought off
with X cents on the dollar in cash even though everybody el se
was getting X cents on the dollar in stock, and how this was an
out rageous, unfair discrimnation. At the very end of the
deci sion he wote, but, you know, it's still better for
everybody than the alternative and, therefore, the plan is
confi r med.

Now, that is obviously not precedent under Section
1412, but 1412's literal |anguage neans that the choice is up
to you and you are not --

THE COURT: Well, the literal |anguage --

MR. MAYER -- bound by either.

THE COURT: -- says, it's in the disjunctive,
everybody agrees with that, the literal |anguage says, "in the
Interest of justice". It doesn't say justice for any

particul ar party --
MR MAYER  Yes, Your Honor, but --
THE COURT: -- it says, "in the interest of justice".
MR MAYER But it also says, "the Court may".
THE COURT: yes, it does say, "the Court nmay".
MR. MAYER So the discretion is yours. You can

det er m ne whet her the conveni ence of the parties, you can
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det erm ne whether the cost to the estate trunps the interest of

justice or vice versa. The choice is yours.

THE COURT: Al right. | interrupted you. You can
keep goi ng.
MR MAYER Well, it sort of leads into ny few words

about Wnn-Di xie. M. Huebner already tal ked about the

di stinctions between this case and Wnn-Dixie. |In Wnn-Dixie,
Judge Drain held that recent incorporation standing al one was
sufficient to transfer venue. And | suspect --

THE COURT: In that case.

MR MAYER In that -- well, you took the words out of
nmy nout h, Your Honor. Yes, that's exactly right.

THE COURT: (kay.

MR. MAYER  Because on rebuttal we're going to hear a
| ot about standing al one, standing al one, standing alone. And
he did say that. But he said that in that case; he did not
hol d that recent incorporation standing alone was sufficient to
transfer venue in all cases.

If I may nmake a commobnsense observation, | don't think
a holding in an unpublished transcript was intended to
establish a rule for all cases. I'mnot saying it's not
precedent on its facts that people can ignore. Nobody woul d
say that. |1'mjust saying that if you want to take the case
and say it's arule for all cases, it's a rather odd result.

I'"mnot Judge Drain and | don't talk to himexcept from
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podi uns, maybe at a conference now and then. But | suspect
he'd be surprised at the concept that an unpublished transcri pt
Is going to establish a rule for all cases.

| have a few clean-up itens because Your Honor asked.
Peabody; we've been working on a prelimnary report to the
comm ttee about clains agai nst Peabody. And the nost recent
settl ement with Peabody contains | anguage we negotiated to
preserve cl ai ns agai nst Peabody. W' ve been | ooking into
fraudul ent transfer and ot her actions very closely and we have
a prelimnary report on sone threshold issues that |'m
schedul ed to discuss at our next neeting, which neans to ny
col |l eagues who are listening on the phone, you had better get
ready. W need sone nore information fromthe debtors which
M. Huebner has promsed to turn to right after this hearing
concl udes.

So far, we haven't found anything that makes New York
a worse venue than the alternatives. Counsel to the novants
have been | ooking at this issue, too; it's in their papers.

THE COURT: Vis-a-vis the issue of the propriety of
t he Peabody transactions?

MR MAYER No --

THE COURT: O nore generally?

MR MAYER -- the question for this hearing, Your
Honor, is if you were | ooking at venue, one of the factors you

mght look at is, is it better, if you were going to sue
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Peabody if there was an action, is it better in New York or is

it better in Charleston or is better sonewhere el se.

THE COURT: R ght.

MR MAYER W haven't found anything, | -- again,
because the burden is on the novants, | only submt that their
papers indicate they're aware of this issue and they've raised
no reason why New York is an inferior venue for bringing action
agai nst Peabody, if warranted, than any other venue.

| have a last clean-up item You asked about a
concern that a West --

THE COURT: Let ne --

MR. MAYER  Yeah.

THE COURT: Since you' ve gone there, let ne foll ow
you. Peabody is headquartered in St. Louis?

MR MAYER | understand that to be the case.

THE COURT: Ckay. And | can't renenber -- perhaps |'m
getting tired, but where are Peabody's m ning conpl exes?

MR MAYER  Well, nost of themare not in West
Virginia anynore. | believe they're in the far west.

THE COURT: (kay. Go ahead.

MR. MAYER One | ast clean-up. You asked about a
concern that a West Virginia bankruptcy judge woul d undue
exi sting orders. Meaning no disrespect to the notehol ders whom
we have, obviously, been in contact wth under Section 1102 and

who have their own very good argunents to follow, we don't
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1| think that woul dpﬁgigT Ca%ﬁLm%OEr%%Régd?Nl—'grgc?rl' not to base an?}ll

2| part of your ruling on that basis because of the Vienna Park

3|| Properties case at 125 BR 84, 87 (1991), because we think

4| that's an inproper basis for maintaining venue.

5 And | think that's all | have unless the Court has

6| questions.

7 THE COURT: That's all. Thank you.

8 MR. MAYER  Thank you.

9 M5. SCHONHOLTZ: Cood eveni ng, Your Honor --

10 THE COURT: Good evening, Ms. Schonholtz.

11 MS. SCHONHOLTZ: -- Margot Schonholtz of WIllkie Farr

12| & Gall agher on behalf of Bank of Anerica as the second-out or

13| rollup DI P agent, and as the issuer of LCs in favor of three of

14| the four sureties that have noved to transfer venue.

15 Bof A supports the debtors' opposition to transfer

16|/ venue and wishes to briefly make a few inportant points from

17|/ our own perspective. Let ne first just supplenment quickly M.

18| Huebner's statenents about the DIP financing. As M. Huffard

19| testified, getting 802 mllion of financing on a very

20| accelerated tinmetable was difficult and the key to it was

21| getting the rollup approved of 302 million dollars in LGCs.

22 THE COURT: (kay, but that's done. 1It's done and M.

23| Mayer just told nme don't worry about the argument that was nmade

24 || that soneone's going to unroll or undo the DI P.

25 M5. SCHONHOLTZ: W agree a hundred percent that
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nobody should do it --

THE COURT: (kay.

M5. SCHONHOLTZ: -- I'mtrying to nake a different
point, two different points.

THE COURT: (o ahead.

MS. SCHONHOLTZ: First of all, in terns of the
debtors' decision to actually choose this venue, it was
critical. And when Your Honor's | ooking and you' ve asked
several tines, well, what was the reason to file here, when
you' re | ooking at the reason, this was a critical reason,
because but for the guidelines and the precedent in this
jurisdiction, I amdoubtful we could have done a fully
consensual 802 mllion dollar DIP, 302 of which rolled up. So
that justifies --

THE COURT: Well, what do you nean? Let's stop with
that. Wat do you nean "fully consensual"? W was going to
object? |If the case started el sewhere in venue X, who was
going to object to the DIP as it's been approved by this Court?

M5. SCHONHOLTZ: In the absence of guidelines and
certainly in this jurisdiction before the guidelines --

THE COURT: R ght.

M5. SCHONHOLTZ: -- rollups were huge targets. And
because of the guidelines that require the | ook-see --

THE COURT: R ght.

M5. SCHONHOLTZ: -- the | ook-back, the unrollup
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possibility --

THE COURT: R ght.

MS. SCHONHOLTZ: -- we have found, | think all of us
have found, that the predictability of those rules, people know
what's goi ng to happen, people know they have an opportunity to
take a | ook-see --

THE COURT: R ght.

M5. SCHONHOLTZ: -- enable those deals to get done.

THE COURT: But you said "consensual", right?

M5. SCHONHOLTZ:  Yes.

THE COURT: So it's the sane parties, right? And you
could say if you were in a different jurisdiction, you could
take our guidelines, right, and use themas a guide and stil
get the parties around the table and agree to the financi al
wi sdom of entering into the DIP. And then you would, armin-
armon that first day, go to that Court and say here we all are
and we all agree. And, indeed, the union hasn't objected to
the DIP. The DIP's in place, right?

M5. SCHONHOLTZ: The DIP is in place, Your Honor, but,
but for those guidelines, I won't nane names, but in
negotiating the final D P which was fully consensual after the
comm ttee was fornmed --

THE COURT: R ght.

M5. SCHONHOLTZ: -- sonebody nmade the comment that the

reason we are able to do a consensual DIP i s because those
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1| guidelines are here and these judges enforce them So we all
2|| know the rules of the road. W know how things are going to
3|| proceed and it enabled this conpany to settle into a bankruptcy
4| snoothly, frankly, and to tell us a story, an appropriate
5|/ story, that we have enough financing for the benefit of all
6| constituencies to proceed to try and reorgani ze. But for
7| the --
8 THE COURT: (kay, here's the problem| have with that,
9|/ though, and I've gone through this with a nunber of parties, is
10| that then there is no limting principle. The |arge noney
11| center banks who provide DIP financing in this very, very
12| difficult environment that everyone's operating in since 2008
13| when, for a long period of tinme, as |I'msure you know, there
14/ was no DIP financing; it just didn't happen. There was no
15| credit flowing at all. So now we have DIP financing again, a
16|/ good thing. But all the |arge noney center banks are going to
17| hire firms such as yours and are going to have their principle
18| offices in New York and are going to want to be here.
19 So | don't have a limting principle because every
20|| debtor, in order to satisfy the requirenents of incurring post-
21| petition credit, has to make a showing that they can't do it
22| any other way. So I'min a -- I'mchasing ny tail here and the
23| tail's wagging the dog, and I'll stop with the bad netaphors,
24 | but that leads nme to the conclusion that these cases w thout
25/ any limtation are going to cone -- and | won't say here, but
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where the | enders want themto go. And a |lot of the tine,

that's going to be here. And |I'mnot saying that because
there's any sense that | don't want to work hard. | think you
can tell | like to work hard, okay. And so do ny fell ow judges
el sewhere. But the point is | have no limting principle to

t hat proposition.

M5. SCHONHOLTZ: Your Honor, this is just one factor
to support the debtors' selection of this jurisdiction on a DIP
that, frankly, is unlike any DIP that |'ve ever worked on where
part of it is arollup and a large part of it is new noney.

And ny only point is we're not suggesting that there's no
limting principle, but in a DIP that -- |I've never seen a DIP
like this; |1've never done a DIP like this, and certainly |'ve
never done one on, | think, four days' or five days' notice
during a holiday week -- the ability to | ook at guidelines and
get a consensual deal on this particular DIP in this case was
critical to the conpany and justified, anong other reasons --
not the sole reason -- Patriot filing in this jurisdiction.

THE COURT: (kay. But that's supportive of the
position that the debtors -- that this was a good faith filing
and a good faith venue choice.

MS. SCHONHOLTZ: That is nmy only point, Your Honor.

THE COURT: (kay, all right.

M5. SCHONHOLTZ: Let me turn to the sureties' papers,

and nmy main job here is just to briefly reply to the sureties'
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not | on.

They are nost notable, the papers, for what they do
not say. They're based on the faulty prem se that critica
West Virginia issues are being raised by Wst Virginia entities
with real substantial economic risk. That's not the case. In
40 pages of briefing and over 100 pages of exhibits, the
sureties -- and today, actually -- the sureties offer virtually
no evi dence related to the bond i ssuances, the obligations they
back or the collateral the sureties actually have for those
obligations. They offered a very informative but essentially
irrelevant affidavit by M. Doss, a hired expert with no
apparent first-hand know edge about the bonds at issue here.
They have offered no conpetent evidence in support of their
claimthat they have seventy mllion dollars of exposure in
West Virginia.

|'"d like to offer a denonstrative which hopefully, at
this late hour will be hel pful, that denonstrates the total
amount of the bonds issued at issue with these sureties, what
portion of them-- a large portion of themare not West
Virginia-related, and then how the LCs woul d work.

THE COURT: Ckay. Do you have copies for fol ks?

MS. SCHONHOLTZ: W do.

THE COURT: Ckay.

M5. SCHONHOLTZ: Let me just state before | approach,

if | may, that the denonstratives are based on Schedule 5 to
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M. Schroeder's first-day affidavit which sets forth the LCs

and to Exhibit Cto the sureties' notion. And you don't have
to |l ook, Your Honor; | have themall attached.

THE COURT: (kay. Al right, M. Early wants a copy.

MS. SCHONHOLTZ: As we said in our joinder, BofA has
I ssued LCs in favor of the sureties in the anount of 32.4
mllion dollars and three of the four sureties enjoy the
benefit of that collateral. And it's our understanding that
the sureties can apply, can draw on the LCs, if appropriate, to
back any of their bonds. But when you | ook behind and deeply
into the exhibits, you can see fromthis chart that, not
getting to the LC collateral, about thirty-four percent of the
bonds are not West Virginia bonds at all; they back obligations
in other comunities and, indeed, Westchester Fire has
virtually no West Virginia exposure and Indemity National, the
second of four, has zero West Virginia exposure.

What the chart purports to do, quickly, and this is
only at issue in the Argonaut, the first one which has a split,
essentially, of West Virginia and non-Wst Virginia exposure,

It assumes best case for the sureties that you apply the LCs to
their non-West Virginia obligations first. And if you | ook at
the right, Your Honor, after all that gets done, essentially
maxi mum wor st - case exposure on West Virginia obligations here
Is twenty-five mllion dollars. Certainly substantial, but not

the seventy mllion dollars set forth in the papers.
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THE COURT: Well, it's consistent with the observati on

that sonebody made earlier today that in |arge neasure the
sureties were making the argunents of other parties, of the
regul ators, which I have to say | find a little curious,
particularly when you layer in the fact that there is no way
that this Court or any other court is going to allowthis
debtor to violate Mdlantic or going to allow this debtor to
wal k away fromits environnmental obligations as they may be
determ ned in due course. W don't know. And that's why |'ve
found the sureties' presentation a little curious.

M5. SCHONHOLTZ: Let ne pick up on that, Your Honor,
and just cut through the argunment. Not only is their argunent
based on the assunption that you will permt themto violate

the law and their obligations, it's also prem sed on the

assunption that -- it ignores the fact that both D P financing
agreenments contain broad covenants requiring -- underline
requiring -- conpliance with environnmental |aws and

regul ati ons. Section 613 is headed, in both agreenents
essentially, headed "Conpliance with Environnental Laws". The
execution version of the credit agreenent is docket nunber 78;
it's filed on July 15th, 2012 and that's Section 613.

And I won't take the tinme to run through it, but Your
Honor will see, it is a very broad covenant. It requires
conpliance; it requires conpliance with permts, with

reclamation obligations. |It's about as broadly as it can be
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written.
It's inportant to note that the DI P agreenents al so
provi de that nonconpliance -- nonconpliance with that covenant

is an event of default under 901(c) if the default is not cured
within thirty days. So the protection is there, Your Honor,
both in the D P financing agreenents and by this Court and as
counsel for the sureties candidly said this norning, the bonds
are there if the debtors fail to performtheir environnental
obligations. That's a big if. There's nothing in the record

t hat suggests they ever have or --

THE COURT: Well, you know what el se?

M5. SCHONHOLTZ: -- that they would be able to, either
under the DIP credit agreenent or by Your Honor's ruling.

THE COURT: Well, and another thing with respect to
maki ng the argunents that one woul d expect the |ocal regulators
to make, the Ofice of the United States Trustee, of course, is
an arm of the Departnment of Justice. But the EPA is not here.
O her arns of DQJ are not here. They're not urging that the
case be noved. | can only assune, although |I caution everyone
not to assune, but | can only assune that if they had a concern
about the environment fromthe standpoint of the United States
governnent, they know how to get here --

MS. SCHONHOLTZ: And they're not shy --

THE COURT: ~-- they were in here in force in the Getty

Petrol eum case. And they're not here.
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M5. SCHONHOLTZ: And they're not shy.

THE COURT: No, they're not shy.

MS. SCHONHOLTZ: And as M. Huebner pointed out in his
argunment, there is a whole litany of other |ocal regul ators who
are not here, either

THE COURT: And one could argue, as | did | think
earlier wwth the sureties and perhaps sone other parties,
that -- and this mght sound cynical but | don't nean it that
way -- but the local interest is very conplicated because
everyone wants fol ks to stay enpl oyed. Everyone wants that,
right? But everyone al so wants the environnment and the | and
and the forests and the rivers to not be inpaired, right?
There's a conflict there a little bit.

So one coul d hypot hesi ze that there could be
situations in which sonme | ocal regul ator, okay, perhaps takes
an easier line on the environmental issues because they're
cogni zant of the fact that folks mght |ose their jobs. But
the United States governnent, boy, they're going to cone in and
give you their own view about what's required. So it's an
extrenely conplicated issue.

M5. SCHONHOLTZ: And, Your Honor, inportantly, to add
to that, they all have access.

THE COURT: They do.

M5. SCHONHOLTZ: They all have access here. The

sureties thenselves can't claimthey're going to be
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di sadvant ages or disenfranchised in any way if they have to

appear before this Court. | won't repeat the argunents wth
respect to the facts in M. Schroeder's affidavit, but it's

i mportant to note that the sureties have appeared on nany
critical issues to themin this Court since the outset of the
case. Their concerns were addressed including in connection
wi th | anguage they requested in the final DIP order. They
filed a joinder, | believe, wth respect to the contract
rejection procedures notion. And every indicationis -- we
have no reason to doubt it -- that their concerns will continue
to be addressed by the parties and by the Court. |ndeed, the
sureties' legal advisor is not located in West Virginia, in
addition to the other statenments that M. Huebner put on the
record.

This is inportant, Your Honor. Although we are on
opposite sides of this notion, we're actually on the sane page
as the sureties with respect to the substantive issues in this
case. W all want a successful reorganization and we want the
debtors to continue to observe and honor their actual
environmental obligations. W all do not want a call on the
surety bonds or on the LCs. O worse, we don't want this
conpany to |iquidate.

W respectfully believe that the best prospects for a
successful reorganization are in this forum And just to

briefly address Your Honor's quote from Judge Friendly which
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1| was quoted to nme within the last two weeks, | think, by Judge
2| Adennin a different but simlar circunstance --

3 THE COURT: Purely coincidence --
4 MS. SCHONHOLTZ: Absol utely.
5 THE COURT: -- 1've had no conversations with Judge
6| denn on this issue.
7 M5. SCHONHOLTZ: It's an inportant point. Judge
8|| Friendly's words, and |'ve thought themin another context
9|/ which is why they resonated with ne, suggest to ne that the
10| case should actually stay here. It would not be right or just
11| to transfer this case to a jurisdiction at the request of,
12| essentially, a single stakeholder, albeit a very inportant
13| stakehol der. Wen the debtor strongly believes and has put on
14| evidence that its prospects for reorgani zation are best here,
15| that would not be justice or frankly the appearance of justice.
16| Particularly in this day and age, Your Honor, when there is
17| nore access than | ever remenber in ny entire career; by phone,
18| by video and, obviously, by appearance.
19 So we woul d respectfully request that Your Honor deny
20| the notions to transfer venue. Thank you.
21 THE COURT: Al right. Now, if | have questions about
22| the pleading that the Weil Gotshal firmfiled, should I direct
23| those to Ms. Col dstein?
24 MS. SCHONHOLTZ: Pl ease do.
25 THE COURT: (kay, thank you.
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M5. GOLDSTEIN:  Your Honor, | think | can now say,

officially, good evening.

THE COURT: | think so.

MS. GOLDSTEIN: Marcia CGoldstein on behalf of Citibank
as agent for the first-out new noney DI P |l enders. The facility

provides for up to 500 mllion of new noney financing for these

debt ors.

Much has already been said so | will try to be brief.
O course, | will answer any questions you have about the
pl eadi ngs. Just one thing to put out of the way. | wasn't

going to conment on it but it came up again. Fromthe D P
| enders' point of view, we do not believe that there is any
risk that the DI P order can be undone by any court. The |oans
were extended, 375 mllion of term debt was extended based on
the order of this Court and we believe that we are fully
protected by 364(e), so | just wanted to get that --

THE COURT: | do, too.

M5. GOLDSTEIN. -- off my chest, if you will.

THE COURT: (kay.

M5. GOLDSTEIN: Ckay. Now, Your Honor, you have said
t hat perhaps because the DIP lenders -- and |I'll put the first-
out and second-out DIP lenders in this category --

THE COURT: Ckay.

M5. GOLDSTEIN. -- are at the top, the first-out being

at the very top of the priority |list that perhaps we do not
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have a significant interest or stake in this case. W viewthe

contrary to be true. W believe that our clients -- our
clients believe that they have a very vital stake in both the
outcone of this case and how it proceeds.

This is a loan that is basically nade agai nst asset
val ues, not against cash flow. And so the success of this case
and the manner in which it exits from Chapter 11, the type of
reorgani zation that occurs and ultimately, the refinancing of
this debt, those are all things that are critical to our
client. And how well the conpany perfornms and how this case is
handl ed and the success of this reorganization are vital to the
first-out DIP |lenders, the second-out DIP | enders and you can
go down the line --

THE COURT: Al right, but let's pick up on --

M5. GOLDSTEIN. -- the notehol ders and everybody el se.

THE COURT: -- what Ms. Schonholtz's approach which
based on the denonstrative shows that worst-case scenario, end
of the day, the sureties' nmaxi mum contingent exposure is
twenty-five mllion dollars. Al right? And help ne out by
wor st - case scenario -- |I'mnot going to ask you about the
sureties; I'mgoing to ask you about Citibank -- worst-case
scenario not based on any facts, just my hypothetical, worst-
case scenario Patriot decides they're done. Now, M. Early
said that the reclamation obligations are quantified based on

t he assunption of continuing mning operations. But for the
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pur poses of ny hypothetical, you just said it; it's an asset-

based |oan, right. W're done. Patriot is not going to remain
i n business; the m ning conpl exes are shut down; the workers

get sent hone.

What is G tibank's exposure? And I'mnot -- this is
not -- I'mnot trying to trick you into giving me a |iquidation
value. |I'mnot trying to trick you into estopping you from
claimng a greater enterprise value later. |1'mjust trying to
right-size what your -- you have a stake. O course you have a
stake. But what's your real exposure is, if you will, because

what we' ve been doing here for so long is all of you have been
trying to help ne add weight to the different piles of paper
that | have. How nuch do |I weigh what the union believes? How
much do | weigh what the creditors' conmttee believes? How
much do | weigh what the DIP agents believe? R ght? So sure,
| see the big, big, big nunbers on the page. But in terns of
your real worst-case scenario, this ends up badly for lots of
fol ks outcone, can you give ne a ball park?

MS. GOLDSTEIN:  Your Honor, before --

THE COURT: And you can -- an option always is to say
you decline to do that.

MS. GOLDSTEIN:  Your Honor, | don't think I can give
you a ballpark for a variety of reasons that | will get to. On
the surety point, | know you asked ne not to address it, but if

| can go back to M. Huebner's statenents, the four sureties
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here that Ms. Schonholtz dealt with --

THE COURT: R ght.

MS. GOLDSTEIN: -- who cl ained seventy mllion of
exposure who really only have twenty-five mllion of
exposure --

THE COURT: R ght.

MS. GOLDSTEIN: -- that's not all the sureties.

THE COURT: R ght, okay.

MS. GOLDSTEIN: So there's a much | arger potenti al
exposure that hasn't been di scussed here.

THE COURT: Right. But they're speaking for twenty-
five mllion dollars -- or let ne say it differently.

M5. GOLDSTEIN:. So they're speaking for twenty-five
mllion --

THE COURT: The way Ms. Schonholtz was presenting it,
they're, in fact, only speaking for twenty-five mllion
dol | ars.

M5. GOLDSTEIN. But let's go back to M. Early talking
about the nmultitudes of liabilities we mght see here cone to
fruition in a liquidation of this conpany, which is the
hypot hetical -- and I would say a hypothetical, we hope -- that
you're putting forth.

| have to step back and go to M. Huffard's testinony
at the DI P hearing about how difficult it was and how, in

effect, | think he used the words "l ucky" this debtor was --
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THE COURT: He did use the word | ucky.

M5. GOLDSTEIN. -- to get this DIP loan. Mich work
was done by the DIP |l enders in ternms of understanding all of
the liabilities. And |I'mnot going to get into priorities and
what m ght cone behind us or what we m ght argue about later in
the case, but you heard M. Early say that we're not going to
| et any assets be sold here. Assets that back up our |oans and
the first-out and the second-out, unless all environnental
liabilities are paid. So that is a scenario in a potenti al
l'i qui dation. W hope that doesn't occur because, frankly, |
can't ballpark either the exposure that we're going to have in
that scenario, because | can't ballpark all the reclamation,
all the legacy --

THE COURT: R ght.

M5. GOLDSTEIN: -- and all the environnental clains
that are going to be asserted that have to be paid.

THE COURT: Ckay.

M5. GOLDSTEIN. W may argue no but that's a high risk
potential in terns of litigation. Also, there will be great
delay. This loan was priced based on a certain risk factor
whi ch, you know, frankly, Your Honor --

THE COURT: There's not a bunp up in the pricing if
the case gets transferred fromthis district, is there?

MS. GOLDSTEIN: No, but there is an extension fee if

we go past fifteen nonths. And this DIP |oan nmatures in
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eighteen nonths. So if we're in a doonsday scenario, we're

going to have a mature, defaulted DIP for a variety of reasons
and we're going to have the default probably before the
maturity --

THE COURT: But you're not suggesting that necessarily
follows that if the case is transferred fromthis district that
you would hit that --

M5. GOLDSTEIN:  No, what you asked nme -- you didn't
ask that.

THE COURT: R ght, you would hit that wall, right?

M5. GOLDSTEIN:  Your Honor, you're positing what's our

downsi de risk --

THE COURT: CGot it. | got it.
M5. GOLDSTEIN: -- not what happens if the case is
transferred. | think there was a sense of greater confort

based upon the precedence in this court that there was a
greater likelihood for the success of a true reorganization in
this court. 1'mnot saying we wouldn't have the sane result in
West Virginia. W don't know But that's the issue. W have
sone | evel of confort that in this jurisdiction, and this is
what M. Huebner argued was part of the debtors'

consi derations, that there would be a greater chance of a
reorgani zation here, and therefore, less |ikelihood of the
doonsday scenari o.

THE COURT: Well, | think that he may have argued t hat
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but I think a |lot of what he said, he can certainly speak for

hi msel f, was that debtors feel confortable because there are
| ots of data points.

MS. GOLDSTEIN:  Um hum

THE COURT: There are lots of big cases that cone
through here. Lots of decisions, guidelines. So there's a
feeling of confort.

M5. GOLDSTEIN: Right.

THE COURT: People are confortable with what they
know, predictability of outcone, et cetera. That's conpletely
under st andabl e and, frankly, | think, not objectionable. But,
once again, it's not necessarily what the statute says nor does
It have anything to say about what the outcone would be in
another jurisdiction. There are successful reorganizations
everywhere in the country.

MS. GOLDSTEIN: There are, Your Honor. W
participated in those.

THE COURT: | nmean, if there were fewer here, |
woul dn't have to be sitting here at seven o' clock at night with
a full calendar tonorrow and Friday, but you know, that's fine.

M5. GOLDSTEIN:  Your Honor, | think, you know, the
ability to have the case -- it's been filed in New York. Well,
l et ne step back for a mnute.

THE COURT: R ght.

MS. GOLDSTEI N: [t's been filed here. Neither of the
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novants, the U S. Trustee nor the union, have, in effect,

chal | enged the satisfaction of venue requirenents under Section

1408.

THE COURT: R ght.

MS. GOLDSTEIN: Both notions are made under section
1412 -- and we've tal ked about this and | don't want to repeat
things said twenty tines -- that give you discretion to

consider either the interests of justice or the conveni ence of
the parties as a basis to transfer venue. Both novants are

| ooking to that section as the basis for their request to this
Court. Everybody knows -- | know you said it was said twenty
times -- that they have the burden to prove that. Both of

t hose considerations, which are discretionary wwth this Court,
require an analysis of the facts and circunstances of this
case. So fromthat standpoint, Your Honor, | think the facts
and circunstances have been discussed. What they failed to
prove, in terns of the overall benefits fromthe standpoints of
the interest of justice or the convenience of the parties by
noving this case, you have the union who basically has said
It's in their specific interest. They talk about a
jurisdiction where they believe the judge is nore famliar with
their constituents. He grew up with them He breaks bread
with them He worships with them They have a specific
Interest in getting the case in front of that judge. But you

have nultitudes of other parties-in-interest who are happy to

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 331 of 460

PATRIOT COAL CORPORATION, etal. 331
have the case stay here, for whomit's nore convenient to have

the case stay here. And no one has a established that the --

wel |, the m ne workers haven't established, the sureties
haven't established -- that they are going to be worse off here
or receive a less synpathetic ear. | won't repeat again how

much experience this Court has in dealing with those kinds of
bot h environnental and union-related issues but | think that
you have to take the notions for what they are, which are
notions under 1412, and nmake a determ nation based on the facts
and circunstances of this case.

THE COURT: Let nme ask you a question. Because |
think you're right that you can't do a sinplistic analysis of a
wor st - case scenario and put a nunmber on, frankly, anyone's
exposure. But if the case were to stay here -- this is not a
trick question about appeals, but if the case were to stay here
| think it's fair to say that the union woul d be unhappy.

MS. GOLDSTEIN:  Per haps, yes.

THE COURT: (Ckay. |If the case were to stay here, that
woul d necessarily nmean that | would -- the Court would deny the
union's notion, right? That's how --

M5. GOLDSTEIN:  Yes.

THE COURT: Okay. So it seens to ne that that
woul dn't bode well for the conduct of the rest of the case. In
ot her words, you'd be -- you're getting off on the wong foot

with the fol ks on whomyou are relying, you, G tibank are
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relying to get your loans repaid. You're not -- it -- you're
not just going to get off well. They're not going to be

favorably inclined to sit down and work with you constructively
when they are angry. And feel that there has been -- that
justice has not been done. So while |I hear you, and | talked
to Ms. Jennik about this, that justice isn't about trading the
hone court advantage of one party for the perceived hone court
advant age of another party. |In terns of the conduct of the
case this is a problemthat we need to think about. Wat's
goi ng to happen? How do we get over it? How do we nmake the
case work wel|?

M5. GOLDSTEIN.  No, Your Honor --

THE COURT: | nmean, Ms. Jennik said -- so strongly do
they feel about this that Ms. Jennik said in answer to ny
hypothetical if | have a crystal ball and | can see in the
crystal ball that the outcome is the same here and in Wst
Virginia but costs a lot nore there, she said we still want it
to go there.

MS. GOLDSTEIN:  Yes, Your Honor, | heard that sane
thing. And | would be very disappointed in Ms. Jennik and the
union if, having lost this notion, they suddenly becane
intransigent in negotiations with --

THE COURT: |'m not suggesting -- |'mnot suggesting
that they are going to be intransigent.

MS. GOLDSTEI N: |'ve lost notions and | still
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negotiate with the other parties.

THE COURT: O course. And I'mnot -- I'mnot --

MS. GOLDSTEIN: So | would not assume that to be the
case.

THE COURT: Well, | didn't say intransigent. | just

said disappointed, didn't get what they wanted in the first big

round.

M5. GOLDSTEIN: | can posit a different result.

THE COURT: (o ahead.

MS. GOLDSTEIN: | think that -- one, | think, under
Enron and the standards of other cases -- let nme just step back
and say --

THE COURT: R ght, | nean, and by the way, |'m not
advocating a concept of -- trying to think about how | can say
this. Go on.

MS. GOLDSTEIN: | was just going to start with the
prem se that under Enron and other cases the w shes of a
mnority do not outweigh, when you' re considering the
conveni ence of the parties or frankly even the interest of
justice, the considerations of the mgjority. And the union has
made clear that they think they'll be favored, they' |l have a
nore favorable forumin West Virginia. Now, there's one thing
| do agree with them | mean the workers are clearly a very
critical part of this case. Their interests are critical to

this reorganization. But so are the interests of other
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st akeholders. So it doesn't nean that because the uni on woul d

be happier and think they'll be nore favored in one
jurisdiction that we nove the case. And | am synpathetic that
menbers of the workforce mght Iike to hear and actually
observe what's going on. But they are not necessarily going to
be advocating in court. They have very conpetent --

THE COURT:  True.

MS. GOLDSTEIN: -- counsel --

THE COURT: R ght.

M5. GOLDSTEIN. -- who appears all over the country
for them

THE COURT: R ght.

M5. GOLDSTEIN: So on significant hearings where their
rights and interests are critically at stake, we've
denmonstrated in this hearing that we can have vi deo technol ogy
make an observation perfectly available to themand the | enders
certainly would be supportive of that. And if the Court wanted

to proceed in that way for those hearings that are critical to

the interests of the workers -- and | woul d doubt the debtor
woul d oppose that -- that that should occur so that the work
force can get the observation rights. | nean that's all we're

tal ki ng about. Counsel is going to represent their interests.
So | don't see how the workers, whose interests are very
I nportant here and whose role in terns of this conpany is just

critical, they are not going to be denied necessarily the
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opportunity to observe or hear what occurs in this courtroom on
matters critical to them

THE COURT: Al right, but let's pause on that because
page 7 of your objection in paragraph 11 --

M5. GOLDSTEIN:  Yes.

THE COURT: You say, "In the first instance those
parties with the greatest economc interest in these cases are
not seeking to transfer venue.”" And then the next sentence it
seens clear that you mean that that's a reference, at least in
part, to the first-out --

MS. GOLDSTEIN: Well, we think we're part of that.

THE COURT: ~-- third parties.

M5. GOLDSTEIN. | nean, if you add up --

THE COURT: R ght.

MS. GOLDSTEIN: -- the first out, the second out, the
not e hol ders --

THE COURT: Sure, but that's the big --

MS. GOLDSTEIN: -- nultitudes of trade creditors.

THE COURT: But that's the biggest nunber, right?

M5. GOLDSTEIN. That's a big nunber, yes.

THE COURT: And | said it to, | think, M. Myer that
that's one way to look at it. But another way to look at it is
that in terns of the relative inportance of what it nmeans to
each creditor, if Cti were to lose its entire -- if the

exposure were to be the maxi num nunber on the page of your
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credit agreenent, Citi would be just fine. It would be

unhappy.

M5. GOLDSTEIN:  Very.

THE COURT: Very unhappy, but there would still be a
Ctibank. Right? | nmean, | don't think you' re going to argue
with me on this point. It's a big nunber. No one wants to --

M5. GOLDSTEIN:  Your Honor, | can't argue with you on
that point. | understand the inpact on an individual enployee
of a failure of not just this conpany, any conpany.

THE COURT: It's their entire livelihood.

MS. GOLDSTEIN: But, Your Honor, there are many, many,
many cases where the enployees are not |ocated in the sane
jurisdiction as the court hearing the case.

THE COURT: O course.

MS. GOLDSTEIN: In fact, probably nost of the cases in
this jurisdiction where the manufacturing occurs somewhere
el se, but there's venue here.

THE COURT: Well |ook, there are lots of data points
all over the place. You know, this Court presided for ten
years over Adel phia Communi cations. There was an entire town
cal | ed Coudersport, Pennsylvania. |t was a conpany town in
every sense of the word. The case stayed here. At |ast count
| think the creditors were paid close to if not nore than a
hundred cents and the court presided over the creation of a

victinms' fund. Nunerous |arge cases |ike --
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1 V5. GOLDSTEIN:  Absol utely.
2 THE COURT: -- that here, where there are victins'
3|| funds and very, very considerable recovery. So there are lots
4| of different -- there are lots of different data points --
5 MS. GOLDSTEIN: There --
6 THE COURT: =-- and, | think that it's been argued that
7|/ the union's concerns with the case being adjudicated in this
8|/ jurisdiction are unfounded. 1've certainly made the argunents
9|| that --
10 MS. GOLDSTEIN: Yeah, | don't think they' re founded
11| either and, in fact, Your Honor, we got distracted and | didn't
12| get back to answer -- | was about to posit a different
13| scenario. |If the union were to win, your hypothetical was
14| they'd be happier and probably easier to deal with. | posit a
15| different scenario. |If the union were to win this, they' d feel
16 || enpowered and perhaps be nore difficult to deal with in terns
17|/ of a negotiation with the debtors. So you can take that win or
18| | ose hypothetical and interpret it in either direction. Just
19| anot her couple of comments --
20 THE COURT: (kay.
21 MS. GOLDSTEIN: -- on the economic stakes, and | --
22| again, | appreciate and would not argue with the point of the
23| great stake that the enpl oyees have here. And M. Huebner
24| hopefully will correct nme if I"mincorrect on this and |I'msure
25/ it's sonewhere in the record that | understand that the conpany
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IS up-to-date on all of its union obligations. W haven't had

any activity yet in ternms of 1113, 1114. So their ex
yet to be determ ned.

THE COURT: R ght.

MS. GOLDSTEIN: We all hope -- it is in our
as well as the workers and the union and the other cr
here -- that we have a successful reorganization. Th
we're all working towards. W support the debtors' c
that everything, if possible, should be consensual.
we're all hoping that that is the case. Let ne say t
couldn't ballpark it but | do believe, if there's a f
here, a liquidation of this conpany is a disaster for
consti tuents.

THE COURT: | think that's probably right.

MS. GOLDSTEIN: And | don't think that the f
that -- and to an individual it's going to be nore ne
than to a Citibank. | think we don't |look at it that
necessarily froma standpoint of this --

THE COURT: Well, no one likes to think of t

M5. GOLDSTEIN: -- the questions before this

THE COURT: -- no one likes to think about a
| i qui dati on.

M5. GOLDSTEIN. It's just not a scenario tha
to be desired.

THE COURT: It's going to be avoided at all
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MS. GOLDSTEI N: It should be avoided at all costs.

THE COURT: Let ne ask you one nore question and then
" mdone with ny questions. On page 11 of your pleading you
state at the end of the carryover paragraph that "the first-out
DI P agent submits that the concentration of the post-petition
financing negotiations in New York City is indicative of the
| ocation in which all of these significant aspects of these
cases including, for exanple, any plan of reorganization, are
likely to be negotiated and resolved." But where the case nay
or may not be pending has nothing to do with that.

M5. GOLDSTEIN.  Well --

THE COURT: |If the case goes to another jurisdiction
you can still --

M5. GOLDSTEIN. W're still going to negotiate
everything in New York --

THE COURT: You're still going to negotiate where you

want to.

M5. GOLDSTEIN: But this point goes to the fact
that -- of convenience to the parties. Parties are here, the
advocates are here, the witness -- there's no -- and, again,

let's go back to the burden of proof. There's no show ng that
West Virginia is convenient, really, for any of the parties.

THE COURT: But you don't have to go to West Virginia
to negotiate --

MS. GOLDSTEIN:. No, and |I'm sure we woul dn't.
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THE COURT: -- DI P extensions or -- you can do all of

t hat wherever you like.

MS. GOLDSTEIN. Well, let ne tal k about the D P
extensions for a moment. This DIP |oan matures in eighteen
nmonths. | think | indicated our viewthat this is not a sinple
case. Not an easy case. Lots of issues. And there's a good
chance it will go beyond eighteen nonths. | think one of our
client's concerns will be how do we get refinanced at that
point intine. W talked a lot -- Ms. Schonholtz talked a | ot
about the fact that there are guidelines and precedents here
about DI P financing. Wether our clients extend and on what
terms remains to be seen. O whether we can be refinanced with
a new DIP I ender is certainly going to be a big issue for the
debtor. So I don't think we can just assune that the D P
| enders are not -- do not have a stake in where the case is
bei ng handl ed - -

THE COURT: Ckay.

M5. GOLDSTEIN: -- and how it proceeds.

THE COURT: (kay.

M5. GOLDSTEIN:  Your Honor, we respectfully request
that the notions of the United States Trustee and the United
M ne Workers be deni ed.

THE COURT: Al right. Thank you, Ms. Col dstein.

MR. HUEBNER:  Your Honor, may | speak for one second?

THE COURT: Yes, M. Huebner.
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MR. HUEBNER: Not as an advocate. |'mnot arguing in
any way. | just want to nake one thing clear for the record,

because probably many journalists, many people are |istening.
The conversations about potential |iquidation --

THE COURT: They are --

MR HUEBNER. -- in the case --

THE COURT: They are --

MR. HUEBNER: -- entirely hypothetical.

THE COURT: -- entirely hypothetical. And |et ne nake
a point --

MR. HUEBNER: Thank you, Your Honor.

THE COURT: ~-- that in this case, as in every other
case, the press are, of course, welcone, but it is extrenely
Inmportant in this case, as in all other cases, that to the
extent matters that are said in this courtroomare reported on
that they be absolutely accurate.

| cannot, and should not, read the press accounts of
what goes on here, but substantial damage can be done by
I naccurate reporting, and I cannot enphasi ze enough how
I mportant that is, because folks who aren't watching and who
aren't listen will read what's in the press reports and take it
as an accurate and true fact. There is absolutely nothing
that's been placed on this record that at all suggests that
there is going to be or that anyone wants there to be a

| iquidation of this conpany. This is courtroom argunent and
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not hing nore. This is what judges do to | awers.

MR. HUEBNER  Thank you, Your Honor, very nuch.
very much appreciate the clarification --

THE COURT: Al right. Nowit's --

MR HUEBNER. -- because we are worried that it wll
be m sconstrued.

THE COURT: It's 7:20. W've got two nore parties to
go before we're going to take a break. |1'mgoing to ask -- go
ahead.

MR HUEBNER:  Your Honor, to the extent that it's
hel pful we were able to nmake good on our offer to get food in
for everybody.

THE COURT: (kay. And do you have sone -- the food is

MR HUEBNER. The food is here.

THE COURT: |Is here?

MR HUEBNER: |'ve been advised that it's down the
hall waiting in the conference roomfor everybody.

THE COURT: (kay. |'m being advised --

MR. HUEBNER  Except the U S. Trustee, who may not
have any.

THE COURT: She's --

MR HUEBNER. Not even a cooki e.

THE COURT: She | ooks like she's eating her pen at the

nonent, so --
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Al right.

MR. HUEBNER: Wbul d you prefer that we wait unti
after, Your Honor?

THE COURT: Wiy don't we let fol ks take a break, and
I''mgoing to ask you fol ks over here, it's getting quite warm
In here, at least for ne under these lights. [If | could ask
you to lift the blinds, throw open the windows; let's try to
get some air in here. Go have dinner until -- I'"mgoing to
make you eat fast -- quarter to 8 we're back here, all right?

Folks in West Virginia and St. Louis, quarter to 8.
Al right? Thank you, everyone.

MR. HUEBNER.  Thank you, Your Honor.

UNI DENTI FI ED SPEAKER:  Thank you

(Recess from7:21 p.m until 7:56 p.m)

THE COURT: Al right. Good evening. Please have a
seat .

MR, HUEBNER  Your Honor --

THE COURT: Al right?

MR HUEBNER |I'd like to begin with what is literally
a housekeeping matter, and on behalf of everybody in the
courtroom thank the Court's indul gence very nuch for allow ng
us to bring in dinner unlike --

THE COURT:  Sure.

MR. HUEBNER: -- unlike what happened yesterday.

THE COURT: Hold on. There's an enpty chair. W
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1| don't have Ms. Schwartz yet. Hold on one second.
2 MR HUEBNER. Well, she wasn't allowed to eat, so
3| since I"'mjust thanking the Court -- Davis Polk will not be
4| leaving tonight until we are confortable that both the
5|/ conference roomand we feel --
6 THE COURT: (kay. Very good.
7 MR. HUEBNER -- and this roomis cleaned up.
8 THE COURT: Very good. Very good. Can you go to ny
9| house afterwards?
10 MR HUEBNER. | have nothing to say, Your Honor.
11 THE COURT: Where during the break I had to give ny
12| eighty-five year old nother instructions on how to operate the
13| stove so she could nmake her own dinner.
14 MR HUEBNER:  Your Honor, there is sone food left in
15| the conference roomif that would hel p your nother.
16 THE COURT: In all seriousness, could sonebody step
17| out and try to find Ms. Schwartz?
18 MR STARK: Your Honor, this is nonsubstantive.
19 THE COURT: (kay.
20 MR. STARK: But in preparation for nmy remarks, which
21| I"'mhoping will be brief, | may be referring to a couple of
22 || documents Your Honor had nentioned -- had questioned earlier
23| whether or not | filed a 2019 statenent.
24 THE COURT: (kay.
25 MR. STARK: If Your Honor doesn't have a copy |'d have
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one to hand up to you.

THE COURT: Sure. That's fine. W can do that while
we're waiting for the U S. Trustee.

MR STARK: Also, we may nmake reference to the DI P
credit agreement, the first DIP credit agreenent. | don't
expect to spend a lot of tinme onit, but if it would help Your
Honor | have another copy of that as well.

THE COURT: No. Well, | don't have it here, but why
don't we wait and see.

MR STARK: My | approach?

THE COURT: Sure. Yes. Ckay.

Al right. | think we can proceed now.

MR. STARK: Ckay. Thank you, Your Honor.

Again, for the record, Robert Stark from Brown Rudnick
appearing on behal f of the ad hoc consortium of senior
not ehol ders.

Your Honor, it's late, and Your Honor has heard an
awmful lot, and | have, in fact, stricken out trenendous
portions of ny outline.

THE COURT: (kay.

MR STARK: So if Your Honor will give ne a little
i ndul gence if | may stammer or pause fromtine to tine as
['"m --

THE COURT:  Sure.

MR. STARK: -- trying to collect ny handwitten notes,
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trying to reflect answers to Your Honor's questions along the
way. But what | do want to do is stay with outlined thenmes and
deviate as Your Honor will have nme just so | can follow ny
notes. And those themes are what 1'l|l refer to as a thematic
read of the case law, and it was nentioned in our papers.

The second is additional discussion about the inpact
on a venue transfer, sone inpact that we see, and we think it's
I nportant to consider.

Third, 1'd like to nention certain other equitable
factors that, again, we tal ked about in our papers but | hadn't
heard anybody nention before to Your Honor and give us an
opportunity to tal k about that.

And, finally, | would like to, to a limted extent,
try to weigh in on what the injustice prong neans as we see it.
And, generally, I'"mgoing to approach this froma very
sinplistic fashion if it pleases Your Honor. W' re newer to
the case, and we certainly don't have the facts that everybody
el se who has spoken before, and | won't presune to try to
answer factual questions the way they have, but | think I can
share a perspective froma hundred plus mllion dollar
unsecured creditors with clainms at ninety-nine out of ninety-
ni ne debtors and how we see the cases at this point and perhaps
t hat m ght hel p Your Honor.

THE COURT: Well, | have to nmake a prelimnary comrent

about your prelimnary statenent in your pleading.
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MR STARK: Yes, na' am

THE COURT: It reflects a whole | ot of hyperbole, a
whol e ot of words that | think are not used appropriately.

MR STARK: Ckay.

THE COURT: And | just, frankly, | have to call you on

MR. STARK: Ckay.

THE COURT: (kay? So, you start by saying, and I'min
your -- in the joinder of the ad hoc consortium at paragraph 1.
"The Venue Transfer Mdtions are a matter of extreme gravity."
That much | conpletely agree with. "D scretionary relief
requested by the Movants courts disaster.”

MR STARK: Yes. W believe that.

THE COURT: Well, you need to define disaster, because
you have a different definition of disaster than | do. And
"Il continue so that you can answer this all at once.

"1l skip -- well, littlei. "(i) wholly unsettle
nyriad facets of case admnistration”. Wwolly unsettle. "(ii)
I nterpose different legal principles...that...threaten
conti nued access to post-petition financing”. You ve heard ne
say a nunber of tinmes, and you' ve heard a nunber of the other
parties disagree with that perspective.

"(iii) lay waste", big word, "to substanti al
managenent efforts”. "(iv)", and I'mnot quoting everything in

iIts entirety, "exchange unsecured creditor confidence in this
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Court’s oversight of sensitive 'nega' -cases”. By the way, |

don't know that there are any other kind, but that's a
different issue. "And its facility for conplex matters of
corporate finance and enterprise valuation, for the unknown".
| think that's insulting to other Courts in this country.

MR STARK: We didn't nean it as such, and ||
expl ai n.

THE COURT: "(v) dramatically" -- dramatically -- "add
adm ni strative inconveni ence and expense, elongating resolution
of everyday contested matters and creating serious |ogistica
chal  enges for energency relief; and potentially cast a heavy
cloud over plan negotiations". That is areally, really bleak
picture, and, frankly, not one that even the debtors, | think
woul d ascribe to. So either you are smarter than everybody
el se or just have nore of a flair for the dramatic, but --

MR STARK: Well, maybe --

THE COURT: | take very seriously the words on the
page that people put down. You're a high-priced | awyer anong
other high-priced | awers. | assune this wasn't a first draft.
So, I'mdone with ny little speech, and now you can respond.

MR STARK:  Your Honor wouldn't be the first to have
said | have a flair for the dramatic, but --

THE COURT: [|I'ma big fan of sinple declarative
sent ences.

MR, STARK: And we will followthat.
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THE COURT: Big fan.

MR STARK: And we will follow that to the T, Your
Honor, henceforth. But the words that were chosen reflect the
gravity of the sense that we perceive about the issues that
have been presented before Your Honor.

Your Honor has had an awful |ot of discussion about
t he perspectives of different people, and I'll share ours, but
these words reflect the gravity that we see in this particul ar
contested matter and the damage that we see as potential if it
does nove el sewhere. And I'll explain that. That's part of ny
presentation today. But in so doing | just want to say there
was never an intent, and | think we worked pretty hard, and |
gat her we were unsuccessful. This is not a Court versus Court
I ssue fromour perspective. This is a party versus party under
the auspices of a Court issue. And | will explain that as
wel I, Your Honor.

THE COURT: Ckay.

MR STARK: But before | do, | did, oh, as the U S
Trustee was not in the room | did hand up a copy of the 2019
st at enent .

THE COURT: R ght.

MR STARK: And | know now that Your Honor has a copy.

The one thing that | did want to do at the forefront
sinply to make sure that we're all operating fromthe sane

factual case, because this is a matter of record, is reflect
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t he addresses of the holders of the senior notes that are

menbers of ny group, and what this 2019 statenment reflects is
about twenty-three mllion is held by institutions in New York,
about twenty-six mllion is held by institutions in

M nneapolis, twenty-five mllion held by an institution in

M | waukee, and seven mllion held by an institution in Houston.
Al'l of ny commttee nenbers, ny consortium nenbers, Your Honor,
bel i eve that New York is a nore convenient forum first and
forenopst, but their views go to a nore fundamental |evel, and,
again, and, | guess, the hyperbole reflects that, of their
fears about venue transfer.

Delving into my first agenda item our read of the
appl i cable case law on a thematic basis -- you' ve heard so nmuch
about the case law. | don't want to necessarily go over where
poi nts have before, but, obviously, things seemto start,
anal ysis seens to start from CORCO, the 1979 Circuit Court
case, and so nmuch has changed since 1979. W' ve had many nore

1412 cases, obviously, and debtors are bigger, nore conplex in

| Ssues.

THE COURT: |'mgoing to stop you and pick one nit
with the 2019 statenment, and | think it's -- | don't know what
the facts are. | only know what you tell nme in the 2019

statement. But | think that 2019 requires you to discl ose what
menbers of your group held as of the petition date.

MR. STARK: | was under the inpression that's if we
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i ntended to represent other fol ks other than ourselves. |If

we've msread or misinterpreted the rule than we wl |

i mredi ately correct it, Your Honor, but we were under the
impression that it's only when a group suggests to a Court that
it intends to represent interests beyond those of the nenbers
of the group, and we nost certainly do not. But the nore --
the further disclosure requirenents, | was under the inpression
that 2019 is only when a party suggests to a Court that it
intends to go beyond.

THE COURT: Well, we can clear this up at a --

MR STARK: And that's --

THE COURT: -- at a later date. MW --

MR. STARK: -- (¢)(2)(C. I'msorry, Your Honor

THE COURT: Al right. Wy don't you keep goi ng?
It's late.

MR STARK: After CORCO we have had a nunber of cases,
and, as we've, sort of, laid out in our pleading, we've tried
to thematically group them and this is under the interest of
justice prong. Ganted, nuch of this otherw se overlaps with
conveni ence, but as our groupings of the cases they show four
general i zed groupings with respect to situations where Court
found in the interest of justice it is appropriate to transfer
venue, and those four groupings are first, where cases of
rel atively nodest size, and there's, sort of, an obvious

geographic routing in another single forum This is the --
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THE COURT: R ght.

MR. STARK: -- apartnent building, the real estate
project, the nightclub in Mam.

The second areas where venue sel ection perpetuates
serial findings or other, sort of, inproper evasive purposes,

t hose are obvious, and everybody knows which ones those are.

The third grouping is where the debtor and the primary
creditors consent to argue for venue shift. That's Wnn-D xie,
i n our opinion, and nunerous others.

And, fourth, and | think this one's particularly
i nportant, where the Court seens to have confidence that venue
transfer will not create substantial issue in the case,
substantial case dislocation or value deterioration. The
Courts in B.L. of Mam, 1606 New Hanpshire Avenue seemto
focus on that point, and Judge Gerber's articulation in
Houghton M fflin, quote, "everything in the venue jurisprudence
enphasi zes the goal, and ability, of judges to protect the
creditors and ot her stakeholders in the cases on those judges'
watch". And | don't think that those --

THE COURT: Al right. But that was -- Judge Gerber
was comng froma conpletely different place in that decision,
because the facts in Houghton Mfflin were so different. [|I'm
sure you're famliar with them It was a hundred percent
consensual prepackaged plan, and the U. S. Trustee had

determ ned to chal |l enge venue as being inproper, and Judge
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Gerber, | think, properly, was reflecting dismay over the

course that he had to enbark on in light of the creditor
consensus. So, | don't think that that consideration really
cane into play. | don't think Houghton Mfflin can be cited
for that proposition.

MR. STARK: Understood. But let's approach it from
the flip side, and | think it reiterates the point. \Were
courts typically do not transfer venue, and they seemto fal
into four other categories, and they do seemto connect, in
sone ways, to the previous four.

First, where the debtor is a | arge business enterprise
regul arly transacting across state or national boundaries
there's a disinclination towards transfer. One could | ook at
the Enron and Bruno's decisions to support that proposition.

Second, where rehabilitation pertains nore to
overl everaged bal ance sheet than sonething that, perhaps, is
intrinsically wong with the business operations. That's the
LeBl anc, troubles of the business were not manufacturing but
financial, and Judge CGonzalez's reference to financial
restructurings in Enron.

The third category is where the primary creditor
constituencies support Enron's venue choice, and that was a key
determ nant in Enron, anmongst others, and then the flip side to
t he point where Your Honor wasn't necessarily follow ng ny

Houghton M fflin reference, where the novant fails to prove
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that venue can be transferred w thout significant case

di sruption or value deterioration. That's a thene that we
think is inplicit, and M. Huebner touched upon this, |

t hought, quite eloquently, in LeBlanc and Manville and Enron
and ot hers.

And on this point | think it bears repeating again --

THE COURT: But then you -- keep going, though
because then in paragraph 18 you say "The Debtors' case does
not fit into any of the first four categories (where courts saw
fit to transfer venue)", and it "fits squarely into all of the
second four categories".

MR. STARK: Yes, Your Honor.

THE COURT: But it ignores a nunber of the issues that
have been rai sed, because none of these cases -- | don't know
if you' ve slotted Wnn-Dixie into any of these, but none of
t hese cases involve -- I'msorry. Wnn-Dixie is in the consent
category. | mean, those facts are so unique. They are so
uni que and, frankly, bizarre to have a debtor who makes a venue
choice, things don't go well, it gets really ugly. They change
their mnd. The debtor nakes a venue notion to transfer its
own case, gets opposed by the creditors' commttee. | nean,
it's a |l aw school hypotheti cal

MR STARK: Right.

THE COURT: (kay?

MR. STARK: And suggests that, | think, as M. Huebner
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I ndi cated, eleven different reasons why it's a difficult

precedent to necessarily support one way or the other.

THE COURT: Ckay. But as everyone keeps telling ne,
the discretion is mne under 1412, right? So I don't know that
this categorization is hel pful, because it doesn't deal --
other than Wnn-Dixie it doesn't deal wth the fact of the
creation of the New York entities for the purpose of ensuring
that there was a venue predicate. It doesn't deal with it. So
| don't know how hel pful that is.

MR STARK: Well, you know what, Your Honor? |'mjust
going to leave the outline and go directly to that, because
|'ve wat ched ot her people try to stick to their outline, and |
just think that's sonething that Your Honor needs to at | east
hear our perspective on. |If, perhaps, Your Honor would like to
talk with us about it 1'Il offer our perspective and see if
it's persuasive.

And | don't think I have much new to offer except
per haps repackagi ng of what other people have said. | do |ook
at -- Your Honor raised artificial inpairnment under 1129(a)(7)
and ot her provisions of the Bankruptcy Code that are
I nt er pret ed.

There are provisions of the Bankruptcy Code, 11,
510(c), for exanple, where Congress specifically said to the
court you are to do -- you are to develop a sort of case |aw

about this. But otherw se, the Bankruptcy Code is, from sone
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peopl e's perspective, judicial interpretation as if the Court

was acting as a court of |aw, understanding what the statute
says. |If there is anbiguity with respect to a particular set
of facts and applying the principle, as it's interpreted plain
meaning wi se fromthe statute, you |l ook to |legislative history,
you | ook to other bankruptcy court provisions. So in
artificial inpairment it's not so hard to find a seven nmat ched
up with a three in good faith.

In looking at |egislative history and saying, well, we
don't -- there is a purpose why we wanted an inpaired accepting
class before we went to cramdown and this seens to eviscerate
t hat purpose that seens to be antithetical to what the
| egislative history is, seens to be on a gut instinct basis
antithetical to good faith. Hence, it's easy for us to
interpret the statute in a way that's consistent that nakes it
all jive holistically.

That, | would posit, Your Honor, is a different rubric
of thinking than what 1412 postul ates for Your Honor.

THE COURT: Well, | don't know that that's necessarily
the case. | just don't -- you nade a |lot of |eaps, and | just
don't know that that's necessarily the case, that | couldn't
apply that sanme kind of analysis to the venue statute.

MR STARK: Perhaps you can't. Let nme continue and
see if | can do alittle ---

THE COURT: Co ahead.
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MR STARK: =-- if | can do a little better in
persuadi ng you. |If one were to think of interpreting

1129(a)(7) along that sort of court of law, here are the
rubrics, here are the ways in which | am supposed to try to
interpret the statute. Then you | ook at 1412, and it says,
"You may transfer venue in the interest of justice.”

THE COURT: R ght.

MR STARK: There are fewer statenents that | can
think of -- and I can't think of any -- that are in any of
t hese statutes, Bankruptcy Code, or surroundi ng procedural
statutes that is such a clear statenent of congressional
delivery of discretion to a court to nmake a fact-based
determ nation --

THE COURT: R ght.

MR STARK: -- holistically.

THE COURT: R ght.

MR STARK: Ckay. | don't know that that's
controversial except to the extent that it is a holistic
endeavor. Let ne try to explain what | nean by that through a
hypot hetical. And, again, I'mdoing this a little on the fly,
so forgive ne if we nove in a direction here.

THE COURT: (Go ahead.

MR STARK: But let's take us back to 2008, in the
hei ght of the great recession and there is zero credit

availability for debtors-in-possession, okay. And there is one
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| ender that's available for Patriot Coal offering up the

necessary liquidity to keep this company in bankruptcy and
nmovi ng forward but conditions liquidity on a venue staying
here, for whatever reason. And a venue noves -- that's a
default under that agreenment -- and they won't be |iquidated
any nore.

THE COURT: |'mnot going to buy into a gun at the
Court's head hypothetical. |1'mjust not going to. And frankly
on a Friday in 2008, in Septenber, there was a court in this
bui | di ng who faced exactly that choice. Prove the sale of the
Lehman Brothers' assets to Barclays or el se.

MR. STARK: Uh-huh. And --

THE COURT: So there are really those kinds of
situations, but 1'mgoing to accept the hypothetical --

MR STARK: It's not applicabl e today.

THE COURT: -- that you put out.

MR STARK: No, no, no. [|'mputting it out for
pur poses only of eliciting what we're supposed to do. That's
all. Let me just -- let ne see if | can finish this very
qui ckly.

THE COURT: Ckay.

MR. STARK: Because | was also involved in cases just
like that, at that tine, and faced the gun to the head, but I
was doing it fromthe perspective of representing clients at

| ower |evels of the capital structure, creditors' comittees
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who didn't think that that was appropriate, but the court did

feel the gun to the head. And | would posit, Your Honor, that
under that scenario -- if a venue transfer notion under that
scenario was put before this Court, under those circumnstances,
Your Honor would not hesitate to find in the interest of
justice it's best for this conmpany to stay, because
holistically, |looking at this conpany, having liquidity, and
keepi ng the busi ness running, and the jobs preserved, and the
val ue potential there is better for everyone than noving it and
facing that loss. That's all |'m suggesting.

THE COURT: Well, you know, it's a hypothetical that I
said | just can't buy into, because then it suggests that the
rule would be if sonebody credibly takes the witness stand and
says, it's ny noney, and ['mnot lending it unless you stay
her e.

MR STARK:  Uh- huh.

THE COURT: That's being a terrorist, and we're not
going to do that, okay. That's inconsistent with justice and
the rule of law. So | amnot going to take your invitation to
go down that path.

MR STARK: No, no, no. I'mnot -- thisis a
hypot hetical to enable us to figure out what the statutory
rubric means. | conpletely agree, and Your Honor phrased it
differently with what's the [imting factor of a DI P | ender who

foll ows that philosophy.
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THE COURT: R ght.

MR. STARK: And the limting factor | would posit to
Your Honor is the holistic investigation of what's best for the
conpany overall, looking at all evidence, |ooking at
everything. 1t could be inthe DIP financing, it could be in
the benefit of enployees, it could be in contracts that need to
be assuned, it could be any host of various different issues of
| arge dollars and small dollars, of soft interest in terns of
people's quality of life to very big financial issues involving
and how they're going to structure the plan or reorganization.

Your Honor is supposed to | ook at everything, and you
have congressional discretion to determ ne what's appropriate.
The interest of justice standard, Your Honor, | would posit,
| ooki ng at that hypothetical and extrapolating fromit, is |ook
at everything. Look at the mine worker's interests, |ook at
what the union's interests are, look at the sureties' interest.
As we said in our papers --

THE COURT: R ght.

MR. STARK: -- they have very legitimte concerns, but
It's all in scale and proportion to everything else in the
case. The problem Your Honor --

THE COURT: And one of the issues surroundi ng ny
interest in your 2019 statenent is that one of the chall enges
of sitting up here is really understandi ng what the econom c

Interests really are in today's world where there are hedges,
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and derivatives, and clains trading, and | see the very big

nunber on your 2019 statenment, and | assunme it's accurate, but
| have no idea, nor aml entitled to know what your consortium
paid for their positions.

So in fact your true econom c position stake m ght be
consi derably less than the hundred mllion dollar nunber on
this page, it mght be hedged. | have no idea, and it's not a
good feeling to not know that, but those are the rules, and I
play by them

MR STARK: | understand, Your Honor. | believe |I'm
pl ayi ng by the --

THE COURT: It's not an invitation for you tell me who
bought what, when. Don't get nme wong, but you put on the
table the holistic, and I'mtrying --

MR, STARK:  Sure.

THE COURT: -- ny level best to do that and to really
give each and every one of you a fair opportunity to be heard
and also a hard tinme about your positions to find -- to get at
that. To get at the essence of what each of you -- the weight
| should give to what each of you has to say.

MR STARK:  Under st ood.

THE COURT: (Go ahead.

MR STARK: And, Your Honor --

THE COURT: |I'mgoing to try to stop interrupting

everybody, because | want to get you folks all out of here
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t oni ght .
MR. STARK: Well, let ne just |eave by saying | think
we've conplied with 2019. If Your Honor wants nore from us,

we're happy to give, it, but as | understand it, our economc
interests are 102.5 mllion in senior notes that are at every
debtor in this congl onerate.

THE COURT: (kay.

MR. STARK: And that's what | have to report --

THE COURT: Al right.

MR STARK: -- as a lawer of this -- as a nenber of
the bar of this court.

The point that |I'm nmaki ng though, evaluating our 102.5
versus the mne workers, and the other parties in the case, and
the various different interests here, is Your Honor is supposed
to look at all of that and evaluate on a holistic basis. And
it is very difficult in a nega case, because there is so nmuch
i nf or mat i on.

The problem Your Honor, and | would posit this as
respectfully as could be, is that it's not so nmuch the search
for alimting factor or for standard of determ ning how one --
how a court ought to interpret 1412. | would respectfully
posit the issue is a lack of proof. |It's purely that.

Your Honor, our position is you can | ook at
everything. The burdens of proof are critical. And when you

come to the Court and seek relief you have to cone wth proof.
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That was not delivered. The debtors, from our perspective,

delivered a significant anmount of proof show ng why New York
was a very inportant place. W support that predicated on the
things that they've said, the evidence that they put forward,
and our own understanding of Chapter 11, but this is not a

| egal standard issue. This is a failure of proof issue, which
could | ead Your Honor to a very narrow ruling here predi cated
on the fact that the novants just sinply fail to prove their
case and nothing nore than that.

If I may just go back into ny agenda.

THE COURT: Go ahead. Sure. Take your tinme.

MR. STARK: On that point, and I'Il just touch upon
this and | eave the agenda point with respect to our four
themati c approaches to the case law -- and | do think it is
implicit in all of these cases that the ability to know whet her
or not the noving of the case fromthis venue to another venue
woul d rattle the conpany in one formor another, perhaps that's
alittle too much hyperbole, mght cause dislocation and
per haps val ue deterioration by that novenent, is a part of the
factual recitation that a novant has to make and the failure to
do so, they would have to prove the negative. They have to
prove that in fact the novenent of this case to another place
won't harm as opposed to the debtors would say it m ght.

And | do want to -- with respect to the evidence, and

I won't go through it again, it's pretty overwhel m ng about the

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 364 of 460

_ _ PATRIOT COAL CORPORATION, et al. 364
size of this conpany, and the conplexity, and the

sophi stication. There is a point that | think is inportant to
make that hadn't been nmade before. The nobvants' papers and
presentation, especially the sureties focusing on the
particul ar pieces of land with the pictures fail, in our

opinion, to reflect to the Court other attributes of a

conglomerate -- of an enterprise. A living, breathing
enterprise in certain respects. It's nore than physical
| ocati on.

Al beit when you're dealing with m ning conpani es and
comodi ty driven conpanies, that is the reserves and the
operations thensel ves are significant, because you can val ue
t hose reserves against conmodity pricing, but what's critically
Inmportant, and | think was reflected in the Schroeder
affidavit, and I'lIl get the citations in a mnute, is the fact
that this conpany is nore than just what is under the earth.

It is the contracts with the parties in various different
pl aces, in various different countries, as to the selling of
that coal to those other parties.

I n our view, Your Honor, Section 365 is a central
provi sion of Chapter 11 reorganization. The dealing with
contracts for selling the product goes inplicitly to the
enterprise worth, because it ultimately determ nes whether or
not that coal under the ground can be sold profitably or for a

| oss, and how that ultimately bears on the decisions about
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rejection, and assunption, and replacenent, if necessary, is

just as critical. |In certain respects nore critical to the
outcome on a profitability study.

THE COURT: But | think out of all the things in this
case that are so difficult | think that's actually a pretty
easy one --

MR. STARK: It mght be.

THE COURT: -- because a debtor's decision to reject a
contract it's hard to think of cases where that decision gets
second guessed. The debtor nakes the determ nation.

MR. STARK: Business judgment rule.

THE COURT: Business judgnent rule. In the absence of
anything untoward, there you go. Then it's a question of what
the rejection damages are, and bankruptcy courts or trial
courts, and they can listen to the evidence and put a nunber on
it, in the absence of an agreenment, and nost of the tine it's
an agreenent in my experience. Assunptions sane thing.

Busi ness judgnment and al so adequat e assurance.

So | hear you, 365 is one of the biggies, but I just
don't see that as being sonething that weighs, one way or the
other, in terns of where this case plays out.

MR STARK: Well, there's two parts -- two responses
to that.

THE COURT: (kay.

MR, STARK: First is what Your Honor sees, in terns of
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the activity before Your Honor is, oh but a small segnent of

the --

THE COURT: Tip of the iceberg, right?

MR STARK: Yes, the tip of the iceberg.

THE COURT: Ckay.

MR. STARK: And | would respectfully posit in ny
experience, in cases such as this, the determ nation on
contracts that are critical to the conpany's well being where
they may be commodity pricing driven or replacenents are
predi cated on competing with, for exanple, natural gas prices
as low as they are in light of fracking.

THE COURT: R ght.

MR. STARK: And what can be done to mtigate | osses
and how busi ness conbi nati ons through contracting otherw se can
be used to augnment profitability, that's why debtors have very,
very expensive financial advisors --

THE COURT: R ght.

MR STARK: -- and assistants to assist in that.

THE COURT: (kay.

MR. STARK: So Your Honor sees very little of that.
The iceberg is very | arge.

THE COURT: (kay. So give ne the punch |ine.

MR STARK: The punch line is --

THE COURT: Al of that is true, big iceberg, right?

MR. STARK: Right.
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THE COURT: But what does that have to do with the

Court?

MR STARK: Wen you're tal king about noving --
transferring the venue, okay, and you're thinking about what is
this big conpany that we're talking about. It's all too easy
at tinmes to say it's sinply the coal under the earth. And |I'm
sinply positing, Your Honor, that in the valuation context, in
the negotiating context, in the rehabilitation context that's a
part of it. It may be -- it's a massive part of it, but it is
not the only part of it. The contracts thenselves are
significantly inportant too and that there's nore to this
conpany than sinply a piece of dirt.

And all |'m suggesting, Your Honor, is that Patriot
Coal is nore than the mnes in West Virginia and |Indiana. It
is all of the people that are around, that are working, that
are selling, that are negotiating, that are naking that cal
profitable for the conpany eventually if not soon. That's al
' m posi ting.

And, Your Honor, if | may before I nove on. Your

Honor's looking at me as if you may want to ask me a questi on.

THE COURT: | hear you, but none of that's happening.
There's nothing to sell without the coal. The coal is the
product. |In that case -- in that respect, this case is
different. It's unique. |It's not -- indulge ne.

MR STARK: Sure.
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THE COURT: It's not a fiber optic network. [It's not

a cable conpany. It's not any variety of industries that | can
name that | ook at conpl ex business nodel s, business |ines,
worries about are cellular phones going to replace pagers, are
Smart phones going to replace other phones. Al of these kinds
of things that -- we've seen themall here, right?

MR. STARK: Right.

THE COURT: W' ve seen -- | mean we've gone through it
al ready today, but just in my short time doing this I've had a
parade of people telling me about all kinds of industries, but
this is coal. And on the beginning of the case the debtors
expl ained to nme about the difference between thermal coal, and
metal lurgical coal, and | understand that there's a
rel ati onship between the price of coal and the price of natural
gas.

And the debtors -- part of the reason that the debtors
are where they are is because of the price of natural gas.

MR. STARK: Right.

THE COURT: And because of other factors beyond their
control. It's warnmer than it was. People need |ess heat. |
mean, this is incredibly conplicated in that respect, but not
in the respect of it's coal. And everything else derives from
that. People selling contracts. |It's all about the coal

MR. STARK: Ch, absolutely. And Delta Airlines was

al |l about the airplanes.
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THE COURT: No, but Delta Airlines was al so about what

rout es?

MR STARK: Right.

THE COURT: What services? How are you going to
present yourself? Wat kind of carrier are you going to be?
Are you going to give peanuts on the plane? | think that was
one of Judge Beatty's favorite issues at the beginning of the
case.

MR STARK: And on that point, Your Honor, if | may
just quote fromthe Schroeder affidavit, paragraph 12 on page
5: "Approximately 78 percent of the debtors' 2011 coal sales
wer e under term one year or |onger coal supply agreenents that
specified the coal sources, the quality and technica
speci fications, the shipping arrangenents, pricing --

THE COURT:  Sure.

MR STARK: -- force majeure --

THE COURT: Because on the first day | was also told
that coal is not just coal.

MR. STARK: Right.

THE COURT: Every piece of coal fromone m ning
conplex to another is different and there are very specific
specifications that need to be followed and conplied with. |1
get all that.

MR. STARK: Right.

THE COURT: And maybe we're bel aboring this point --
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MR. STARK: Per haps.

THE COURT: -- unnecessarily, but --

MR. STARK: M/ point actually was sinply responding to
the fact, in supplenent to everything else, that when the
sureties in particular and the union as well suggests to Your
Honor that this case belongs in kind of a Dunnore Honmes sort of
a way in Western Virginia, because it's all about the coal, I'm
positing, Your Honor, that it's not only about the coal.
There's much nore here.

THE COURT:  Sure.

MR STARK: And there's much nore to be done.

THE COURT: | agree. | agree wth you, but let's get
down to what | think one of your pivotal points is on page 15
of your pleading, at the bottom You say, "The bal ance of the
equities does not favor transferring the case to a ' honet own
venue' to further advance the UMM and sureties' parochial case
agenda."” And we've tal ked a | ot about what the sureties'
agenda really is. | think the record is not definitive on that
point, but it's that your constituent feels that this is their
hometown for a case of this kind.

MR STARK:  Well, | think we've characterized that
differently.

THE COURT: (o ahead.

MR. STARK: | think the way that 1'd Iike to phrase

it, Your Honor, is that the debtor selected a venue, and we
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support that selection. W have no allusions that if we file

notions in this Court we have to prove them If it's
i nconsistent with the lawwe will not win. W don't expect any
particul ar favoritism W expect, only as Your Honor said
yesterday, sort of a blind justice. So | don't think we're
| ooki ng for anything beyond that. W sinply support the
deci sion that was previously nade.

But I do want to go on the flipside, because Your
Honor focused on that particular paragraph, and if | can just
begi n the response by sort of responding to a quote from ne
with a quote fromthem "Judges in the Southern D strict of
West Virginia live near coal mners, grew up with them worship
with them and break bread with them" That's from page 24 of
the reply.

Your Honor, | don't think we're |ooking for anything
nore than blind justice, a fair day in court.

THE COURT: Well, | commented on that exact
statenment --

MR STARK: Yeah.

THE COURT: ~-- at |least once or tw ce during the
course of these proceedings --

MR STARK: Yeah.

THE COURT: =-- so far, didn't |I?

MR STARK:  Yes.

THE COURT: And | said that that bothered ne.
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MR, STARK: And it bothers us. It terrifies us. But

let me go on alittle bit beyond --

THE COURT: Well, again, terrified is a strong word.

Di saster is a strong word. Pl ease.

MR STARK: I'Ill try to avoid the dramatic --
THE COURT: Pl ease.

MR. STARK: -- as best | can. It certainly concerns

us a great deal. But | will say this, Your Honor, and | do
think this is inportant; it bears repeating. Forty-two percent
of the enpl oyees are unionized. N ne out of ninety-nine
conpani es are obligated in collective bargai ning agreenents.
It's unclear, at least to us today, what other entities --
asset rich entities as opposed to the hol di ng conpani es are
entitled to value that's not otherwi se -- have clains that are

enpl oyee or retiree rel ated.

Qur view, at this nmonent in time, Your Honor, is that

there's likely to be or we hope there to be substantial val ue
for senior notehol ders who've got clains at all debtor

entities. And that's one of our big issues in this case is how
can we | ook through the conpanies, and | ook through the asset

cl asses, and | ook at the clains, and see who's entitled to

what. And all we're looking for is a fair shake on that. But

is inportant, | think -- and it was phrased earlier as it's

not a binary debtor versus union kind of a thing.

There are many of us and many of us with interests
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that are disparate around the conpany, around the congl onerat e,

and the novenent to West Virginia, at |east as that was
phrased, reflects -- saying nothing about the judge, but says
everyt hing about the perspective of the party that made the
statement and that is of great concern to us.

If I can nake a couple nore points --

THE COURT:  Sure.

MR. STARK: -- on -- I'll phrase it as sort of the
i mpact is just sort of how | agendaized it before, if that's a
wor d.

Two ot her points. On the soft |anding, we nmake a
poi nt in our papers about soft landing, and | think this
debtor -- | think M. Huebner represented enough to the Court,
but every debtor intends to soft land into bankruptcy with a
DIP in place and presumably talking to the enployees, and the
vendors, and the custoners, and everybody el se to nmake sure
t hey understand what's happening in the case.

Transferring venue always, at |least in ny experience,
at | east questions of venue, has sone degree of unsettlenent to
It. Perhaps not great, perhaps great. W don't know It is,
agai n, the novants' burden. 1In this vain, we did raise the
question of the doctrine of necessity paynents, the allowances
t hat Your Honor approved, and | don't want to get into -- |
know t hat the debtors and the commttee have to and

appropriately said, listen there's no default here, and I
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2| concerns and reflect how legal principals fromone jurisdiction

3|| to another may inpact -- inadvertently may inpact the case.

4 But, Your Honor, if you take a close |ook at the first

5| out DIP, the senior level DIP, there is a negative covenant,

6| its 7.17, it's on page 107, and it obligates the debtors that

7| first day orders, which is a defined term shall not be

8|/ anended, nodified or changed in any way. And first day orders

9| are defined, on page 21, as orders "based on the notions filed

10|/ on or about the petition date."

11 THE COURT: But this is where | think that M.

12| Schonholtz and Ms. Coldstein are very capable of protecting

13| their clients' interests, and they don't agree that this is a

14|l concern.

15 MR STARK: And | heard Ms. Goldstein say we think

16| that we're 364(e) protected and Your Honor agreed.

17 THE COURT: Ckay.

18 MR. STARK: And that's great for the DIP | enders. Not

19| so great for the people who are not DIP lenders if in fact

20|| there are issues there. |'mnot suggesting --

21 THE COURT: |'mnot follow ng you.

22 MR STARK: Well, 364(e) protects a | ender who

23| delivers capital to a conpany in good faith.

24 THE COURT: R ght.

25 MR. STARK: Ckay. It says that that loan will be
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pr ot ect ed.

THE COURT: R ght.

MR STARK: It doesn't obligate the | ender to continue
maki ng |l oans to a conpany if the agreenent is in default. It
sinply says that if there are probl ens subsequently froma
| egal procedure with respect to the reversal of the change of
the order you are protected as of that date and timne.

THE COURT: (kay.

MR STARK: If the DIPis in default they need not
| end anynore. That's not a good day for unsecured creditors.

" mnot suggesting that's what they're going to do. [|I'msinply
saying that the DIP, as it's witten, indicates that if
sonet hi ng happens --

THE COURT: Well, maybe | read too nuch into what they
were saying. | basically interpreted what they were saying as
they don't see any risk that any court, where this case may be
transferred, would undo the DIP. That's what | took themto be
saying. | didn't take themto be saying that it was only --

MR. STARK: Ckay.

THE COURT: ~-- that their lien positions were
protected. | don't think -- nobody el se, not the debtor, not
anybody has raised this. Nobody el se has raised the specter of
sone court undoing the duly entered orders of this Court. |
just don't -- I'mjust handicapping it at zero.

MR. STARK: Ckay. Well, Your Honor, I'mnot -- |I'm
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sitting here reflecting purely on what the DI P provides and

what the |aw here allows versus what the lawin West Virginia
all ows, which is not to allow doctrine of necessity paynents

period. It's an issue, perhaps it's a zero handi capped issue
for everybody else. Perhaps |I'mthe only person in the room
that sees it as an issue --

THE COURT: And | just would find it inpossible to
I magi ne a situation where any court would sua sponte deci de
that it was going to undo paynments to creditors when nobody is
asking it to. | just find that that's just a -- | just can't
wrap ny head around that.

MR. STARK: Ckay. Your Honor, we didn't raise it in
the context of suggesting that there should be a DIP default.
That it is a gun to --

THE COURT: And interestingly enough the precedent
that you cite is in reverse. The Wst Virginia case says the
court may continue the prior court's orders per the inherently
flexible | aw of the case doctrine, and you cite an SDNY case --

MR. STARK: Right. That says you don't have to.

THE COURT: ~-- for the proposition that the Court can
nodify or rescind the orders. It's a little backwards, isn't
it? It would be -- wouldn't it be scarier to you if the Wst

Virginia court said --
MR STARK: O course.

THE COURT: ~-- they could rescind the order?
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MR. STARK: O course, Your Honor. Look, again, |

want to make sure that |'m conveying appropriately and Your
Honor is hearing me. |If |I'mnot doing a good job let me try to
do it again. What |I'mtrying to do is say that when one noves
a case fromone jurisdiction to another issues crop up
I nadvertently, okay.

THE COURT: (kay.

MR STARK: There isn't --

THE COURT: | don't think this one of them

MR STARK: Then we'll nove on.

THE COURT: (Ckay?

MR STARK: Then we'll nove on.

THE COURT: Al right.

MR STARK: | do think, in connection with this, and |
do think Your Honor asked questions along these |ines, and

peopl e gave different answers than the one |I'm about to give

you, is about -- called the judicial footprint, okay. This
Court has a judicial footprint. It's understood. W
understand -- the parties understand what generally in the

Southern District of New York works, in certain respects, in
terns of plans, in terns of DIP loans, in terms of exit | oans,
in terms of enterprise valuation, in ternms of a whole list of
ot her reasons that are market specific and hel pful and
determnative in the way that people negotiate.

When you don't have a judicial inprint --
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THE COURT: But let's go -- I'msorry to interrupt
you. | really do apologize, but this is the nost hel pful thing
for me.

MR STARK: Sure. No, |I'mhere to answer your
questi ons.

THE COURT: So, yes, | think I understand what you're
sayi ng.

MR STARK: Yeabh.

THE COURT: But certainly there are lots of tines that
debtors or large creditors ask for stuff here, they don't get
it.

MR STARK:  Under st ood.

THE COURT: The answer is no, right?

MR. STARK: Sure.

THE COURT: Managenent incentive plans cones through
here, not approved. Plan support agreenents cone into here,
not approved. Ternms and DIP credit agreenents that a court nay
feel are overreaching, not approved.

MR STARK: And when M. Huebner cones and asks for
105(a) relief of some sort he may not get that at all.

THE COURT: He may not. So yes, | guess | understand
what you nean by a footprint, but every case --

MR STARK: It only goes so far

THE COURT: -- is its own case.

MR. STARK: Understood. Understood.
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THE COURT: And nobody gets relief just because

they're asking for it, not because they're a debtor, or not
because they're a noney center bank, or not because they're
represented by a particular law firm Everybody comes in here
tabula rasa. Tell me what you want, tell me why you shoul d get
it, and tell nme what the support is. That's the way we do it.

MR. STARK: Right.

THE COURT: And it may seemdifferent to those who
aren't here every day, but that's the way it is.

MR. STARK: And one of the critical points, anong nany
t hat Your Honor just said, is comng here, and give ne the
support, and help nme, as the Court, understand why the relief
that you're asking for is one that we should give, right?

THE COURT: R ght.

MR STARK: And that support --

THE COURT: W hate to be wong. W hate to be w ong.

MR STARK: And the support is what | refer to as the
footprint, okay. |It's guidelines, it's precedent, it's
experience that the parties have appearing before the courts in
the Southern District of New York and know ng what works in
cases of this magnitude. Elsewhere, courts don't have that
footprint and that's not a criticismof the other courts,
that's not a suggestion that they're not perfectly capable to
do the job. What it is, is sinply a factual statenent that

wi t hout the precedent, without the guidelines, the parties, not
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the courts, but the parties have less to work wth.

Now, | think it's fair to make sone sweepi ng
statements about the dynam cs by which | arge conpany Chapter 11
cases work their selves through bankruptcy. Let me try this
and see if Your Honor will follow me this far.

Fol ks at the higher end of the capital structure have
a tendency --

THE COURT: You see, I'msorry, | just have to stop
you - -

MR STARK:  Sure.

THE COURT: -- because a long tine ago, now it seens,
| gave Ms. Jennik a very hard tinme about the, with all due
respect, Your Honor, you don't know anythi ng about coal
argunment. | gave her a very hard tine. So | have to give
you - -

MR, STARK:  Sure.

THE COURT: -- also a hard time about this issue that
you're asking nme to consider that courts el sewhere, a court
el sewhere, may not have as established a footprint or as
significant experience, because there are cases that get filed
in courts everywhere, in the federal system and el sewhere,
where it's the first time you have that particular type of
case.

So |l wasn't really wlling to go along with M.

Jenni k' s argunent about this Court's experience with coal. So
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you need to explain to ne why | should go along wth your

argunment other than the desire of you fol ks --

MR STARK: Right.

THE COURT: -- to enjoy the predictability and the
confort --

MR. STARK: Right.

THE COURT: -- that you feel with kind of feeling that
you know how things are going to fall out around here.

MR STARK: Right. Predictability does not
necessarily equate with confort and that's the key part of what
"' msuggesting. And, again, this is not a court versus court,
sophi stication or intelligence versus sophisticated
intelligence. This is purely party versus party dynam cs.

The parties outside of this Court, or a West Virginia
court, or any other court's auspices as they go about the
busi ness of negotiating a plan of reorganization and obtai ni ng
exit financing what do they do when they're not here. And what
|"mpositing is sonething very, very different. Wat |I'm
suggesting is when there's precedent, and guidelines, and
understandability, okay, there is a governor, in a way, on the
behavi or of people who are bargai ning, who are negoti ati ng.
They sort of have a sense, whether it's through past
experiences, or precedent, or guidelines about what will work
and what w Il not work.

THE COURT: You see | can't go down that. | wll not
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go down that path, this path, because inplicitly it suggests

that that governor doesn't exist in other courts, and | sinply
cannot agree with you. There are fewer nunbers of big cases in
ot her places, but | cannot agree with you that that governor
woul dn't exist. The largest governor is the conduct of the
parties to the case driven by experienced counsel, which all of
you are, who know that the best thing to do is to get to a dea
and to not litigate. To get to a deal. You all know that.

And that's going to happen no matter where you are. In the
sane conference roons that it's going to happen in if you stay
here. That's the way it is.

You know that | practiced in this area for twenty-five
years before | got this job. So, you know, | can't park that
know edge at the door either, nmuch as |'ve said that | only
take into account what people tell ne on the record, and it's
not about what people understand or are famliar with. But I
have to push back on this notion that sonmehow the oversight of
the Court or the | oom ng omipresence of the Court is not going
to be the sane.

And the other thing is that, you know, we bankruptcy
judges we talk to one another in this building, Poughkeepsi e,
Wiite Plains, Wsconsin, Atlanta. | nmean, we talk to each
other. So I'msure that if any other judge had any question,
and we get questions a lot, how do you folks do this? And

sonetinmes they think that it's good and sonetines they don't.
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And everybody, every judge has their own little purview.
So |l just -- I"msorry I"mgiving you an exceedi ngly
hard tinme, but | just feel very strongly about defending the

integrity of the bankruptcy courts everywhere.

MR. STARK: | understand, Your Honor, and ny argunent
was never intended to inpugn the integrity of any court
anywhere. | was sinply suggesting that --

THE COURT: | just don't want anything to be taken out
of context and --

MR STARK: | understand. Your Honor, one of the
notions of litigating is sonetinmes it's appropriate to sit down
if you're not persuading. |'ve done ny best. |If Your Honor
has any nore questions for me |'m happy to answer it.

THE COURT: Thank you very nuch

Al right. Wio's next? W're flirting with the
| at eness record, at least for this Court, but --

MR RECKMEYER And | don't even think I'm|ast.

THE COURT: -- we've got two hours before we hit the
record. So hopefully we'll not break the record.

MR RECKMEYER  Thanks, Your Honor. Bear with ne |
have a script, but I'mfully prepared to answer questions as
appears to be the --

THE COURT: Al right. You can give nme your script,
but only to the extent that it covers points that haven't

al ready been covered.
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MR. RECKMEYER It wll be very short.

THE COURT: (o ahead.

MR RECKMEYER | prom se, Your Honor.

Oficially, ny nane is Jereny Reckneyer. | work for
Andrews Kurth. W represent WImngton Trust Conpany as the
I ndentured trustee to 250 mllion principal amount of the eight
and a quarter percent senior unsecured bonds issued by Patri ot
Coal and guaranteed by each of its debtor affiliates.

W filed a joinder to the debtors and the official
commttee's objections to the notions to transfer and the
various joinders thereto. Briefly, 1'd just like to reiterate
our support to the argunents there and to the argunents nmade in
the lengthy presentations yesterday and today, or at |east
today, and | guess the objections yesterday.

Now, the pleadings and the presentations here have
been quite thorough. They certainly have been extensive, so
['I'l try to be very brief. | think | can promse this to be
the briefest presentation today.

THE COURT: Well, you know what, now that |'m | ooking
at your papers again | can't help it.

MR. RECKMEYER: It's very brief.

THE COURT: | can't help. Just one. Let ne just ask
one, okay.

MR. RECKMEYER By all neans.

THE COURT: You need to say yes. O course, Your
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Honor .

MR. RECKMEYER O course. O course. By all neans.

THE COURT: (Ckay?

MR. HUEBNER: My client needs to say yes, Your Honor.

MR RECKMEYER O course.

THE COURT: Al right. Page 5, last bullet. "As
detailed in the debtors' objection, the debtors and ot her
parties' ties to West Virginia are mnimal." Really? To quote

Saturday N ght Live, "Really?". You don't really mean that.

MR RECKMEYER  Yeah, | suppose the term m ni nal was

probably a poor choice of --

wor ds

now |

THE COURT: | suppose it was probably a poor choice of

MR RECKMEYER  Yeah, in --

THE COURT: -- as poor as the choice --

MR RECKMEYER  -- in hindsight.

THE COURT: -- as the choice of the word disaster.

MR HUEBNER:  Yeah, indeed. |If | could take it back
woul d.

THE COURT: It's back.

MR RECKMEYER Am | allowed to take that back?

THE COURT: It's gone.

MR RECKMEYER  Ckay. | guess the point was not that

they were mnimal, but that when conpared to the context in New

Yor k,

particularly in connection with tests under 1412, that |
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guess that they would be overridden or overwei ghed in

connection with the relief sought. But I'mofficially
retracting that word.

THE COURT: Ckay.

MR RECKMEYER  Ckay. So first and forenost | just
want to note that WIlmngton, at least in its representative
capacity as indentured trustee, is the single |argest unsecured
creditor in these cases. |It's an unsecured creditor of all the
debtors, not a handful, not nine, not twenty-five, all of the
debt ors.

The constituency that it represents, the eight and a
quarter bonds, are collectively the |argest unsecured creditor
constituency in these cases.

Sinmply put for both WImngton Trust and the
bondhol ders that it is a fiduciary for that | represent, New
York is a nuch nore conveni ent venue than West Virginia and
frankly a much nore conveni ent venue than -- | nmean | guess
nobody has really posited any other potential venues. You
know, the U S. Trustee didn't put any forward or whatever, but
New York is a particularly convenient venue. Wst Virginiais
deci dedl y i nconveni ent.

WIlmngton is |located not in New York, but is |ocated
near New York, regularly conducts business in New York
regularly travels to New York, has a nunmber of substantia

contacts in New York, obviously has counsel in New York as |I'm
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standing here. But it's not just Wlmngton, it's constituents
as well, the eight and a quarter bonds. A nunber of themare
| ocated in or around New York. | don't have the nunber

of fhand, but certainly a substantial nunber of themare either
| ocated in New York or conduct a substantial anmount of business
and have contacts in New YorKk.

Now, it seens that the flow of this hearing has noved
away a little fromconveniency to the interest of justice, but
| just wanted to note that. It is significantly nore
convenient for our clients here.

THE COURT: Ckay.

MR. RECKMEYER. Now, the creditor novenents, so
obviously not the U S. Trustee, to the extent they hold
clainms -- and so I'mkind of referring to the sureties -- |
guess, contingent clains, but to the extent they hold cl ains,
they hold clains against a |limted nunber of the debtors. |
think it's nine out of ninety-nine, at least that's what M.
Huebner noted, as opposed to all the debtors like ny client.

It is at least in question and has certainly not been
proven whet her they hold clains against the debtors that hold
the principal assets in these cases, the mnes. | think that
question is still kind of up in the air, but it may well be the
case that the union, for exanple, does not hold clains against
the debtors that hold the primary assets here. | think that's

an i nportant point when you have the | argest unsecured creditor
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constituency hol ding clains against everybody.

Now, unfortunately, | think this is going to | ead
right into the mniml coment, but if you would just give ne a
little bit of |eeway. Except for the physical |ocation of the
m nes, the union enployees, and retirees, | think at this point
t hese cases do revolve around New York. Now, part of that is
because the cases were filed in New York, and so obviously the
proceedi ngs here for the | ast several nonths have been taking
place in New York, but as M. Huebner noted at |ength, the
debtors have not -- it's not sinply post-petition or post the
formation of a couple entities prior to the petition date that
t hey have contacts with New York. They have had contacts with
New York since prior to the formation of the two New York
debtors; pre-petition -- excuse ne -- contract counterparties,
| ease counterparties, pre-petition creditors, post-petition
creditors, pre-petition professionals that predated any
bankruptcy, | guess, contenplation, | guess, obviously post-
petition professionals.

And al t hough the point has been repeatedly nade that,
you know, the court in West Virginia, the court in another
jurisdiction would be very conpetent to determ ne the issues
that are at issue in this case, the fact of the matter is that
this Court has experience -- significant experience dealing
wi th conpl ex nega cases including coal cases and is frankly up

to speed on the nyriad i ssues that have been presented so far

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 389 of 460

_ PATRIOT COAL CORPORATION, et al. 389
in the case.

So | think as of right now, where we are, particularly
at least fromour perspective, the proximty and the interest
of creditors, revolves around New York nore so than \West
Virginia. Qoviously, the nunber of enployees are in West
Virginia, the mnes are down there, but, you know, when we get
to the 1412 factors with respect to the conveni ency anal ysis, |
think that sinply the fact that there are assets in West
Virginia gets outweighed by the contacts that are in New York.

Okay. Now, just another note with respect to the
i ndi vi dual enpl oyees and retirees that are represented by the
union, | know this has been noted before, and I'msorry for
repeating other people's argunents. | guess part of that is
because it's nine o' clock at night, and I'mthe | ast speaker,
second to the last, but, you know, with all respect to these
enpl oyees and retirees who are obviously very inportant to this
busi ness enterprise, they are represented by a single
bar gai ni ng, you know, representative. The union is speaking on
their behalf. So any seat at the negotiating table is going to
be occupied by the union representative, not by an individua
retiree or an individual union enployee. The union is not
| ocated in West Virginia. They are |ocated outside of D.C

THE COURT: (kay, we've covered all of this.

MR. RECKMEYER: | understand. |'m al nost done, Your

Honor. | just wanted to nmake that point.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 390 of 460

PATRIOT COAL CORPORATION, et al. _ 390
Ckay. Now, | guess frankly this is kind of the final

poi nt before | lead just into a quick note on 1412 since
frankly 1412 is obviously what's inportant here, but | think it
is inportant that it is absolutely uncontested that venue has
been established. |'mnot going to say proper, that's a | oaded
term but it's been established under 1408. There's been no
allegation all. And, again, that's been kind of hamered hone
the last couple of days that there's not bad faith involved in
the filing. They followed the letter of the | aw and because of
that -- | mean, there's no question that they are two New York
debtor -- domciled debtors and everybody -- all the other
debtors are affiliated.

So | guess | just want to nmake the m nor point, again,
you know, you mnentioned inposing | oopholes, but, you know, you
take -- and not to read into what Congress was thinking or
anything -- but, | mean, you take themat their word. |If the
| anguage is clear, then it's supposed to be interpreted in that
way. | think the |anguage of 1408 is exceptionally clear.

And so if it is very easy to satisfy 1408, and | think
It's acknowl edged by everybody that it's very easy to satisfy
1408, | think the issue of maybe changing is just not an issue
for this Court today.

THE COURT: | agree.

MR. RECKMEYER  And |I'mnot --

THE COURT: But then I'mstill in 1412.
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MR. RECKMEYER  Ckay. Under st ood.

THE COURT: So that doesn't get me there.

MR. RECKMEYER: Understood. And | guess the point is
that, you know, when you assune that -- or when you when you
acknow edge that 1408 has been satisfied you junp to 1412 and
the question is whether or not, under the two tests; one,
whet her they've nmet their burden of proof, and I'm not even
going to even go there, because, again, we've tal ked about that
quite a bit. | happen to think that they haven't, but whether
or not under the conveni ence of the parties or the interest of
justice it warrants |leaving this venue that the debtors chose.
And, again, M. Huebner spent a lot of tine today citing very
specific factual references as to why they got their --

THE COURT: (Ckay. All right, anything new that hasn't
been already -- that hasn't already been covered? You are
suffering fromthe di sadvantage of going |ast.

MR RECKMEYER |1'Ill take your word, and I'Ill take M.
Huebner's advi ce.

THE COURT: | have no idea what M. Huebner's advice
to you just now was.

MR RECKMEYER |I'msorry. He said take your word.
was doing both at the sane tinme. | think he just wants to go
home. No of f ense.

| guess the one thing that | would note is that

obviously he rattled off a nunber of factual reasons and ot her
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reasons why we think the two tests do not warrant transfer.

THE COURT: Al right.

MR RECKMEYER | happen to agree with all them

THE COURT: Ckay, good.

MR RECKMEYER  So | happen to think that those
tests -- it is not nore convenient for the parties to transfer.

THE COURT: (kay.

MR. RECKMEYER And in the interest of justice it's
not an interest of justice to transfer.

| would want to make just one point. I'mnot quite as
famliar with the nanmes of the all the professionals in the
room as maybe everybody el se is.

THE COURT: (kay.

MR. RECKMEYER | haven't gone back quite as far, |
t hink, as sonme of the professionals in this room

THE COURT: Yes, I'll take judicial notice of the fact
that you're a |l ot younger than a | ot of us.

MR RECKMEYER  And that's now on the record. But | a
think Ms. Goldstein made the point of saying that the needs of
a limted nunber of creditors should not outweigh the need of a
great nunmber of creditors, and | think that's appropriate here.

THE COURT: Ckay.

MR RECKMEYER  \Wen the needs of the nmany outweigh
the needs of the few | think in this case, certainly when

you're balancing all of the different things that are going
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THE COURT: Al right. Well, but for the fact that

it's 9 o' clock we could have a very |ong di scussi on about

393

utilitarianismand other nodels of justice, but I sonehow think

that this is not the tine.

MR. RECKMEYER: Yeah, indeed. |I|ndeed.

THE COURT: But renenber if you were here -- | don't

know i f you were here when we started el even hours ago, but
did say at a certain point that | may ask for post-hearing
subm ssi ons.

MR. RECKMEYER: Under st ood.

THE COURT: And not withstanding the I ength of these

proceedi ngs, and particularly in Iight of some of the
presentations that were nmade, | think that's going to be --
think 1"'mgoing to stick with that plan.

So I want to save enough time at the end to go over
what 1'd |like to see fromthe parties and that includes you.
You'll be able to submt sonething.

MR. RECKMEYER  Ckay.

THE COURT: Al right?

MR RECKMEYER  Under st ood.

THE COURT: Al right.

MR. RECKMEYER. And | assune you don't have any
guesti ons.

THE COURT: | don't.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document

© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © O N o o0 M W N L O

Pg 394 of 460

PATRIOT COAL CORPORATION, et al. 394
MR. RECKMEYER  All right, thank you very nuch

THE COURT: Thank you.

Al right. |Is Caterpillar still here?

MS. DAVI DSON:  Yes.

THE COURT: Cone on up.

M5. DAVI DSON: Kristy Davidson, Buchanan Ingersoll &
Rooney for Caterpillar Financial Services Corporation,
Caterpillar @ obal Mning, LLC

Judge, | amgoing to try to be very brief. | am not
going to direct nmy remarks at substance of the notions unless
Your Honor has questions for me based upon the joinder we
filed.

The only point that | would like to respond to that
came up during the course of the questioning today is the
wei ght that should be accorded the joinders that were filed and
the inpression that | received was that the Court may be
| eani ng toward not giving those joinders as much wei ght
because --

THE COURT: It's an open question, because there's
going to be an affidavit that's submtted outlining the
procedure. Ms. Schwartz is going to have rights to comment on
that. | may give thema lot of weight. | may give themless
weight. And I'mlooking at the creditors' joinder, and | don't
know that it qualifies as one of the so-called identical

j oi nders.
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V5. DAVI DSON: And, Judge, that was going to be ny

poi nt .

THE COURT: It's not the form

M5. DAVI DSON:  Correct.

THE COURT: (Ckay?

M5. DAVIDSON. W did not followthe form and | just
wanted to make it clear for the record that putting aside
what ever nmay have happened with the other creditors and how
they came to file the "form joinders, the Caterpillar
creditors were aware of the notions, were planning to object to
the notions. They then saw t he anended schedul e that called
for a joinder deadline in addition to just an objection
deadline. They then |learned that the debtors were planning to
oppose and had sone suspicion that perhaps sonme ot her people or
st akehol ders were going to oppose as well. And so Caterpillar
creditors made the reasoned choice and decision to file a
joi nder as opposed to filing an objection, and they did so with
t he understandi ng and frankly the expectation that that filing
woul d be accorded the sane weight and deference as if it had
filed an objection, and we would ask the Court --

THE COURT: Ckay.

M5. DAVIDSON. -- to accord it that same weight. And
as the joinders, | think, spells out -- and, again, you know, |
won't get into substance unless you have questions, the

Caterpillar creditors do support continued venue in the
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Sout hern District of New York.

The Caterpillar creditors believe that this venue is
nore convenient for them and based upon the evidence it has
seen may very well be, and based on the evidence, is nore
convenient for the bulk of the creditors. And frankly, the
Caterpillar creditors shared sone of the same concerns that
have been expressed already throughout the day that | won't
bel abor and that is that the main novant for West Virginia, the
uni on, seens to have done so based upon a belief that its
constituents feel that the people whomthey interact with every
day that are in their churches, are in their grocery stores,
and | don't have the quote in front of me, wll understand
better their plight.

And while | know that counsel did not go so far as to
say that they would be synpathetic with that plight, when
you' re tal ki ng about the appearance of justice and according
justice, it's the Caterpillar creditors' position that you have
to take into account the flip side of that and that by noving
this to Wst Virginia there wll at |east be the appearance or
t he suggestion that perhaps sone party in this case believes
that that court is nmore synpathetic whether they are or not.
And | think we can all agree in the roomtoday that one court
s not going to be any nore inclined to side with one party or
anot her than another, but the point remains that the

constituency of the union apparently believes that may be true
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and that |leads us right into the appearance of what is just and

what is right.

And for that reason, frankly, we think it is nore
appropriate to keep the case in what may be a nore neutral
territory, and I will say, and then I"'mgoing to sit down, the
Caterpillar creditors are not in New York, and they're not in
West Virginia. So they don't have any reason to be in either
court. They're Illinois conpanies. So, you know, we'll |eave
for another day whether another one of the venues woul d have
been better, but as between New York and West Virginia their
clear preference is for the Southern District of New York.

THE COURT: Al right.

M5. DAVIDSON. |If you have any questions, happy to
answer them

THE COURT: | don't. Thank you very much.

M5. DAVI DSON:  Thank you.

MR. HUEBNER:  Your Honor, | need to actually retract
ny retraction and apol ogy from about 51 hours ago. |
apol ogi ze, but integrity matters a lot. Wat | told Your Honor
the first tinme you asked about our role in the Peabody's spin
was correct. And then some yoyo fromour firm--

THE COURT: M. Huebner, please?

MR. HUEBNER -- sends me a note that says you're
wong. So | just want to be clear that nobody -- | don't want

to be accused of going afterwards, ny declaration says the
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exact facts, which is that we were retained in 2007, exactly as

| said the first time. W did represent Patriot in connection
with the Peabody spin. W were opposite Sinpson Thacher. |
just don't want anybody to say |ater you m sspoke, you |et the
Court have a m sinpression.

THE COURT: (kay. So last tine. Davis Polk
represented Patriot.

MR HUEBNER: Patriot. Yeah, Your Honor, here's the
noney quote frommy declaration, which is what | told you the
first time. "Davis Polk was retained in March 2007 to
represent Patriot in connection with Patriot's spinoff from
Peabody Energy. Patriot was incorporated on Septenber 25,
2006, and was a wholly owned subsidiary of Peabody as of
Cct ober 31, 2007."

So | was right the first tinme. Someone's going to get
alot fromnme --

THE COURT: (Okay. Don't --

MR. HUEBNER: -- because | stood up and was wong the
second tinme and now we're done.

THE COURT: (Ckay. |I'mdirecting you not to give
whoever that is a |lot, whatever that m ght nean, okay, because
t hi ngs happen --

MR HUEBNER. W' re done. Right.

THE COURT: -- associates are tired.

MR. HUEBNER: No, he's a senior partner, okay. |
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don't --
THE COURT: Al right, we're going to have the U S
Trustee make a note that Davis Polk is not allowed to bill for

time spent figuring this out three different times, and the
tinme entry shouldn't say supplying erroneous information to M.
Huebner . 2.

MR HUEBNER:  Your Honor, we wll |ook at the bill
with a fine-tooth conb, but anyway --

M5. SCHWARTZ: Ch, we wouldn't say .2, Your Honor.

MR HUEBNER: Never getting --

THE COURT: Al right, let's stop.

MR. HUEBNER.  Thank you, Your Honor.

THE COURT: | want to get everybody out of here
tonight. Okay, rebuttal? M. Jennik. It gets to a certain
point where | think folks begin to get a little giddy because
they're so tired.

MS. JENNI K1 Good eveni ng, Your Honor.

THE COURT: (Good eveni ng.

M5. JENNI K:  Susan Jenni k of Kennedy Jenni k & Mirr ay,
representing the United M ne Wrkers. Wth ne is G ant
Crandall who is the general counsel for the United M ne
Workers, and he will answer the questions that Your Honor had
yesterday that | was not able to answer.

THE COURT: (kay, but -- I'"'msorry, hold on. Hold on.

It's ten mnutes after 9. W' ve been doing this for sixteen
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hours al nost, and what it appears to nme now that you're telling

me is that sonmeone's about to give nme evidence and testinony,
and maybe |I'm m sinterpreting what you' re suggesting, but we're
not going to do that. The time has cone and gone.

MS. JENNI K | understand, Your Honor. You had asked
questions specifically regarding the | ocation of the union and
t he nonuni on enpl oyees in the mnes and that information is in
fact contained in the declaration of Mchael Buckner, which
was - -

THE COURT: Ckay, if the information is in the
materials that's in the record you can certainly point it out
to me, but we're not going to supplenment what's in there now.

M5. JENNIK: Okay, so | will clarify that.

THE COURT: (kay. Hold on. Let ne get -- | need to
get the declaration. Okay, it's the declaration of M chael
Buckner dated 30th of August 2012.

M5. JENNIK:  Yes, Your Honor.

THE COURT: (kay.

M5. JENNIK: And it starts at paragraph, and it goes
t hrough paragraph 6 and 7, and it describes where the union
wor ker s are wor ki ng.

THE COURT: You sai d paragraphs 5, 6, and 77

M5. JENNIK:  Yes, Your Honor.

THE COURT: (kay, well | don't think it answered --

t hose paragraphs answer the questions that | posed to you.
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M5. JENNIK: Ckay, maybe I'm-- what it states is

that -- in paragraph 5 -- first of all, it's about a district
which is |ocated in West Virginia.

THE COURT: R ght.

M5. JENNIK: So the mnes that are referred to in
paragraph 5 are all in West Virginia.

THE COURT: (kay, and there's --

M5. JENNIK: -- they include 1,200 working coal mners
in-- and it specifies the mnes that they work in.

THE COURT: Ckay.

M5. JENNIK: Al right? Then paragraph 6 is another
district which is also located in West Virginia and it
specifies that those workers work at the Federal 2 m ne which
Is in Wst Virginia.

THE COURT: But is there a nunber there?

M5. JENNIK:  There is not the nunber of enployees.

THE COURT: Al right.

M5. JENNIK: | wll tell you its agreed there are
roughly 2,000 --

THE COURT: Hold on. That's inconsistent with the
ground rules. It's not in the declaration.

M5. JENNIK: It is not in that declaration. In the
declaration of M. Schroeder it states that there are about
2,000 workers represented by the UMV and 1,200 of them are

| ocated in West Virginia --
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THE COURT: (kay.

M5. JENNIK: -- in paragraph 5.

THE COURT: R ght.

MS. JENNIK:  The other 800 are divided, and | --

THE COURT: Ckay, SO --

M5. JENNIK: -- cannot give you the nunbers.

THE COURT: -- you're saying we can back into the
nunber by putting those two pieces of information together

Look, | hear you and I think you understand the ground
rules which | think are appropriate to stick to, but perhaps
what you ought to do is that when you submt your post-hearing
subm ssion, which | amgoing to ask for and we can go over what
the paraneters are of that, if you can give ne part of what |
said | was going to ask for was record citations for each of
the facts that you believe supports your position. So if you
can do that in your subm ssion, |'mhappy to consider it. I'm
not sharp enough at this hour to follow yes or no as to whether
or not putting that information together in the way that you
suggest satisfies all of ny questions. |'mnot doubting that
you did this and that you believe that it's correct. Ckay?

MS. JENNI K:  Ckay.

THE COURT: Can we do it that way?

MS. JENNI K:  Absol utely.

THE COURT: (kay, good.

M5. JENNIK:  No problem
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|"mnot going to repeat any of the argunents that |

made yesterday and --

THE COURT: | nean, just to take you up on that. They
are, in paragraph 7 of M. Buckner's affidavit, he says that
there are 4,000 retired nenbers in Illinois, Indiana and
Western Kentucky. Right? So we don't have a breakdown of the
retirees.

And | think there was anot her spot where sonebody
tal ked about the nunber of retirees in West Virginia and |
m ght have observed that there, by doing the math, you could
tell that that there were nore retirees outside of West
Virginia than inside West Virginia. And | believe it was a
footnote in the sureties' papers that indicated that the UMM
had had a neeting with the nmenbers, perhaps in Indiana and in
sone ot her |ocation.

M5. JENNIK: In West Virginia also.

THE COURT: In -- or in West Virginia and in |Indiana.
Anyway, the point is that | don't think that paragraph 7 really
advances the ball, but --

M5. JENNIK: Well, paragraph 7 also states that there
is one mne where UMM workers are enployed and that's in
Kentucky. There's one Kentucky m ne.

THE COURT: R ght. And I think --

M. JENNIK:  Ckay.

THE COURT: -- everyone agreed with that, but --
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MR. HUEBNER: Your Honor, to be clear, there's on

Kentucky union mne. There's a very big Kentucky nonunion --

THE COURT: Ckay. | was about to get to that. OCkay?

MR HUEBNER: Sorry; | apol ogi ze.

THE COURT: So you're only addressing union and part
of ny question before was fill out the geographic map for ne in
terms of where the nonunion workers are. And | don't have
anything on that, yet, as far as | can tell.

M5. JENNIK:  Well, all of the m ne conpl exes except
one are uni on or nonuni on.

THE COURT: R ght.

M5. JENNIK: There are three in Kentucky; one is
union. So we know that. There are three in Kentucky and one
of themis union.

THE COURT: Each of the mine conplexes is union or
nonunion. In other words, there are not at the same mne
conpl ex uni on workers working al ongsi de nonuni on workers. |Is
t hat accurate?

M5. JENNI K: Except in one case.

THE COURT: Except in one case.

M5. JENNI K:  Yes.

THE COURT: (kay. Well, again, hold on. Everybody
stay calm

| need record citations. | don't knowif it's in

there. |If it's in there, you can give it to ne in your post-
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heari ng proposed findings. |If it's not, it's not.

M. JENNIK:  Ckay.

THE COURT: (Ckay?

M5. JENNI K:  Yes.

THE COURT: Ckay.

M5. JENNIK: So | will nove on to ny rebuttal argunent
and I was saying | won't repeat what was stated yesterday.

What | would like to talk about today is the issue
that | think Your Honor is nost interested in and that is what
is the interest of justice standard and what does that nean.
tal ked about it some yesterday, | thought about it |ast night,
today during the various argunents of other parties and one
thing I think it does not nean. It does not nean that there is
a need to show an intent to mani pulate venue. It is -- the
standard is not a subject of standard (sic). O course, if
there was bad faith shown that is something that a Court woul d
consider. W're not alleging that here and we don't think
that's an issue here. But in the absence of bad faith, intent
Is not part of the interest of justice standard.

The standard is objective and it is stated in an
obj ective way, not what was the subjective intent of the
debtors. In our notion on page 8, we set forth sone of the
formul ations of the standards. And they're a little bit
different. And the one set | would |like to address here, our

first -- this is paragraph 20, we quoted Manvill e Forest
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Products, a Second Crcuit case. And in that case, one of the

factors that the Second G rcuit said was a conponent of the
interest of justice standard is fairness. And fairness, of
course, is an objective standard al though perhaps difficult to
put your finger on.

THE COURT: That suggests that it's the nost
subjective of all. Is it not?

M5. JENNIK:  Wien |'musing the term --

THE COURT: | nean, isn't fairness in the eye of the
behol der ?

M5. JENNIK: Yes, it is. But when | say objective or
subj ective, I'msaying fromthe perspective of the debtor. The
fairness does not have to do with the intent of the debtor
And so --

THE COURT: Well, let me stop you. And | know
everybody's really tired, but this is so inportant.

The debtors pointed to the statenents in M.
Schroeder's declaration that said they thought about it and
they decided to seek to establish venue here because they
t hought this would be the best place to adm nister their cases
and reorgani ze.

M5. JENNI K:  Yes.

THE COURT: (kay? And there's been no evidence that
they did that to run away from sone set of bad facts sonewhere

el se or because they had a specific concern about sone ot her
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Court. So how could it be said to be unfair that they did that

when the uncontroverted record is that they did it totry to
keep this conpany going, and by inplication, to keep as many
enpl oyees enpl oyed as possible. How could that -- that sounds
| audabl e. That sounds |ike debtors discharging their fiduciary
duty. How can that be unfair?

M5. JENNIK: It could be unfair --

THE COURT: And | don't nean it as a rhetorica
question. | nean it as a real, real question because what you
said to ne when | gave you ny crystal ball hypothetical al nost
twenty-four hours, twelve hours, thirty-six hours ago -- 1've
lost ny ability to count -- was that even if you could tel
that the results were the sane but that it sinply cost nore to
go to West Virginia, you think the answer woul d be West
Virginia. That says sonething.

M5. JENNIK:  Yes, and --

THE COURT: But it's not -- but fromthe debtors
perspective, they can't nmake that kind of a decision. They're
not allowed to nmake that kind of a decision, but you are; your
client is. And that's their prerogative, and there's nothing
unfair or wong about that, either. But the debtors are the
only one in this room wth the possible exception of the
creditors' commttee, that have the farthest-reachi ng and nost
difficult fiduciary duty to discharge. And there's nothing in

the record, there's nothing in the record that | can see that
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suggests that they did anything but try to discharge that

fiduciary duty. Correct ne if you disagree.

M5. JENNIK: | don't disagree that there is nothing in
the record, but | do think that that's not the end of the story
because if all that -- if what a debtor has to do is say, we
made a deci sion based on what we think is best for everyone and
because we have a fiduciary duty, therefore that nmust be right.
That woul d be the end of the interest-of-justice standard for
anyone to chall enge because the debtor would always win. |If
that's all that the standard neans, then who gets to --

THE COURT: No, but here's the thing --

M5. JENNIK: -- whoever gets to overcone that?

THE COURT: But here's the thing. |It's your burden of
proof -- I'msorry, | shouldn't point. [It's your burden of
proof, okay, and you agreed with the other parties to the
stipulation to stipulate. And you could have had M. Schroeder
on the witness stand and ask hima |l ot of questions. You could
have plunbed the depths of that analysis, and you coul d have
asked himpoint blank, isn't it true that the reason that you
want to be here and not in West Virginia is because, fill in

the bl ank. But you elected not to do that, and |I'm constrained

by your actions. You notice that after all is said and done, |
didn't ask such question, M. Schroeder. | have lots
questions, |'mcurious about a lot of things, but I didn't ask

himto take the stand because that's not nmy job. That's not ny
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job, and it would have been wong to do. So the debtors, for

the purpose of this record, carried the burden.

I n other cases, sure, the debtors would say that.
Debtors come here all the time and tell this Court what they' ve
done in the exercise in the their fiduciary duty, and |lots of
times we say you're wong, we disagree, we're not going to |et
you do that, we disagree with how you' ve nade a situation

So it's not the end of the story by a long stretch, by
a long stretch, and no one's told ne, no one's told ne what it
is that would be so bad fromthe perspective of the unions, and
"' m much nore concerned with what the unions have to say than
the sureties; you could probably discern that fromwhat |'ve
been saying here today. Wat would be so bad fromthe
perspective of the unions by being in this court, a court which
turned back the efforts of Hostess to reject the Teanster's
contract, a court which denied the request of American Airlines
to wite a blank check with respect to its pilots union, a
court which has successfully presided over the negotiations and
renegoti ati ons of dozens and dozens of collective bargaining
agreenents and pension and retiree disputes, the court that
approved the reorgani zati ons of Chrysler and General Motors
that saved mllions, mllions of union jobs.

| haven't heard what it is that's so scary about being
in this court. And nobody, nobody, not M. Buckner or anybody

el se who's been identified to ne, cane here to New York to | ook
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me in the eye and see if | was as scary as they thought | was.

Maybe there's sone of themwatching still in West Virginia,
but --
M5. JENNI K:  Your Honor, this, of course, is

not hi ng --

THE COURT: |I'mfive feet tall on a good day.

M5. JENNIK: -- personal about you. This is not --

THE COURT: It's not about ne.

M5. JENNIK: -- about you. |'msorry.

THE COURT: It's about this court versus sone other
court.

M5. JENNIK: | would -- this was going to be ny second
poi nt --

THE COURT: And I'msorry. | didn't nean to

personalize it, but the point that I'mtrying to nake i s how
strongly | feel about the ability of this court and any ot her
court to render inpartial justice. That's our job, and that's
what we do.

M5. JENNIK: And it is certainly not about whether one
court or another court is conpetent. |'mnot making that
argunent at all. It was going to be the second point that |
was making, and | would turn to the quote that you gave us
today from Judge Friendly saying that what bankruptcy courts do
must seemright, and it does not seemright to the mners and

the retirees in Wst Virginia and Kentucky that a judge renote
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1/| fromthemwould decide their fate. It does not --
2 THE COURT: But a judge --
3 MS. JENNI K:  They have --
4 THE COURT: -- renote fromthem who m ght be the
5/| toughest judge in the country on environnmental issues, they
6| don't know.
7 M5. JENNIK:  No --
8 THE COURT: They don't know.
9 M5. JENNIK: -- they don't know that. They don't know
10|| that --
11 THE COURT: O the easiest judge in the country --
12 M5. JENNIK:  -- but --
13 THE COURT: -- on environmental issues.
14 M5. JENNIK: -- as our venue statutes are witten so
15| that there be some connection between the district and the
16| debtors, the mners' perception -- the mners' perception and
17| desire is that a court in their comunity be the court that
18| decide their fate. Do we think that nmeans it will necessarily
19| be in favor of the mners? No. |It's not that we think a judge
20| in West Virginia will be nore synpathetic to them but a judge
21| in West Virginia understands that the inpact of this case, the
22| decisions that are made in this case will be felt not in New
23| York but in West Virginia. That's the group of people that
24| wll be inpacted by the decisions nade in this case.
25 The mners have a saying: the coal is in the ground.
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And what that neans is, unlike General Mtors which can build

an auto plant in China or Mexico or anywhere el se and produce
and sell cars all over the world --

THE COURT: No, but the point, the whole point of the
General Modtors case was to save the jobs in the United States.
That's why there was the General Mtors and the Chrysler
Chapter 11s, and there was a great hue and cry over whether or
not you could do that in Chapter 11

And to go back to whoever made the point about the
footprint, | think probably the reason those cases cane here
was because of the footprint and the precedent of using Section
363 in those kinds of unique circunstances. So | don't
under st and your point about -- you're focusing on the coal in
the ground. | get that, but |I don't get the point about that
that could manufacture jobs somewhere else. The point of the
bankruptcy was to save the union jobs in the United States.
Sure, you can go anywhere in the world and manufacture stuff
for less, but that doesn't help Anerican workers.

M5. JENNIK:  And you can go anywhere in the country
and build auto -- have an auto plant. And what |'mtalking
about is venue because even though there are auto plants that
are located, many in Detroit, and other parts of the country,
they could be | ocated anywhere, and they truly are a nationa
and nmul tinational conpany. Patriot cannot mne coal anywhere

but in those m nes. It can't be npved.
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THE COURT: | agree wth you, | do.

M5. JENNIK: It is in the ground.

THE COURT: R ght.

M5. JENNIK: And that's inportant for venue purposes
because it is not the same as an airline or another industry
where the manufacturing can be done anywhere. This work cannot
be done anywhere; it has to be done where it is. And why does
that matter in this case?

The Schroeder declaration, the first-day Schroeder
decl aration, paragraph 33 is where M. Schroeder says the
liabilities of the legacy -- |labor legacy liabilities are 1.3
billion dollars. And then in paragraphs 35 through 41, he goes
on to talk in greater detail about the unsustainable, as he
says, labor legacy liabilities. And we fully expect, and |
t hi nk everybody in this case fully expects, that Patriot wll
be com ng to the union with proposals, and those proposals w |
be to reduce the wages and the benefits that are now enjoyed by
the mners and the retirees.

And it wll be -- it wll rmake those negotiations nore
difficult not because soneone [ike nme or a union officer wll
be intransi gent because they m ght be angry that they didn't
wn a nmtion. That's certainly not the point that |I'm making.
The point that 1'mnmaking is the nmenbers -- and we presented
the union constitution in M. Buckner's declaration. The

menbers have a right to ratify any contract that's negoti at ed.
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And we've seen in sone other cases where the nmenbers have not

ratified the --

THE COURT: R ght.

M5. JENNIK: -- agreenments that have been nade.

THE COURT: R ght.

M5. JENNIK: If the nenbers' perception is that they
are not being treated fairly by the court system they are
al ready very anxious, very frightened about their fate, those
negotiations will be that nuch nore difficult if menbers think
they are not being treated fairly.

THE COURT: But now what you're telling nme is that if
there's not a decision granting your notion that those facts
will pertain. You're telling nme that a decision denying your
notion wll equal their not feeling that the Court is being
fair to them and that's extrenely troubling to ne. That's
extremely troubling to ne.

We've had vol um nous briefing. W're here at twenty
to 10 at night. A process being fair is hearing what everybody
has to say and considering the record evidence and nmaeking a
deci sion based on all the law and the facts. If | were sinply
going to rubber-stamp the debtors' choice, | wouldn't be here
at twenty to 10 at night, and I wouldn't make all of you people
be here at twenty to 10 at night, and yet you're telling me if
that -- is that if | don't grant your notion there's going to

be a perception that it's not fair to them that the court
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systemis not being fair to them and | can't -- | hope that

that's not really what you nean

MS. JENNI K. Your Honor, |I'mnot saying -- |'m not
trying to say the union will react badly if the nmotion is not
granted. What | amsaying is that the nmenbers, the nenbers who
make the ultimate decision on whether they will accept any
negoti ated agreenent are very fearful and distrustful and woul d
not -- do not perceive that it would be fair to themif the
case is not decided in West Virginia. And so when you asked ne
yesterday woul d the union oppose the -- would the uni on nmake
the sanme notion if the case was brought in St. Louis or
Del aware or sonmewhere el se, the union nenbers believe that the
case should be heard in West Virginia. That's what they
believe. That's what they believe is fair treatnent of them

THE COURT: But if it turns out that there are nore
m newor kers, putting to one side other enployees, m neworkers
not in West Virginia than there are in West Virginia, what am |
to do with that fact?

M5. JENNI K- Well --

THE COURT: They don't have a voice here.

M5. JENNIK:  They're all --

THE COURT: The union has a voice here, very powerful,
and I'"'mlistening to every word that you have to say, and I
woul d assune, not to invade attorney-client privilege, but that

when you report back, you're going to give a report that this
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1| was a long and serious hearing and that | did not -- | gave
2| everybody -- | asked searching questions of everybody, not just
3|l you. | nean, at least | tried, because | had themall. |
4| don't know if you' ve been seeing all of ny papers up here, but
5/ they're rather marked up for everybody. So |I'mjust -- maybe
6| it's the | ateness of the hour, but |I'mjust becom ng nore and
7|/ nore troubled by what you're suggesting.
8 M5. JENNIK:  Your Honor, I'mnot trying to suggest
9|/ that the union is perceiving that you have been unfair in this
10|| proceedi ng.
11 THE COURT: Well, what you said --
12 M5. JENNIK: That is not at all what |I'm saying. Wat
13| I'msaying is the nenbers believe that the case should be heard
14| in West Virginia. They believe --
15 THE COURT: And that any other result they wll
16| perceive as not being -- as the Court not treating themjustly
17|l and that that will color their attitude when they approach the
18| bargaining table. | think that's what you said.
19 M5. JENNIK: Yes. Judge -- as Judge Friendly said, it
20/ wll not seemright to them It will not seemright to them
21| that a court very far away fromthem decides their fate.
22 THE COURT: Well, I'mgoing to --
23 M5. JENNFK: And it will have --
24 THE COURT: |'mgoing to ask Ms. Schwartz, who is the
25| |l ead proponent on the novants' side with respect to justice
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only and not convenience, if she agrees with that formul ati on

when it's her turn, just to give you a heads-up.

M5. JENNIK: Okay. | wanted to nmake just two ot her
points that relate, | think, nore to the conveni ence of the
parties, and |I'll make these points very briefly.

THE COURT: (kay.

M5. JENNIK: One is we've heard repeatedly from
virtually every counsel who spoke, the union is |ocated in West
Virginia -- I"'msorry -- the union is | ocated near Washi ngton,
D.C., and | will say again the union is an organization of its
menbers. It is located where its nenbers are |ocated. The
fact that it has an office in Washington, D.C --

THE COURT: | got you

M5. JENNIK: -- does not nean that is where it is
| ocat ed.

THE COURT: (Okay. Understood.

M5. JENNIK: Al right. Secondly, | just wanted to
poi nt out that the Schroeder decl aration, paragraph 43, that
M. Huebner referred to earlier, and that is the declaration in
which he said -- M. Schroeder said that, we've |ooked at the
costs and we conclude that it's nore expensive to be anywhere
but New York. And | just want to point out --

THE COURT: Hold on. That's not what it says. Hold
on. | got to get it, but that's not what it says. GCkay. It

says that the costs and inefficiency of adm nistration of the
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estates would have materially increased.

M5. JENNI K:  Yes.

THE COURT: Ckay.

M5. JENNIK:  What | want to point out is that the
begi nni ng of that sentence says "I believe that had we filed".
And so that is his belief. He believes that that is the case.

THE COURT: WAit. So are you drawing a distinction
bet ween -- based on the word "belief", are you suggesting that
that's not reflective of the analysis that the debtors did?

M5. JENNIK: | am suggesting that that is his belief
of what the facts are. | think that is different from
est abl i shing those facts.

THE COURT: Well, but now we're back to where we
started fromtwel ve hours ago which was that you stipulated to
a record, and you agreed to forego your opportunity to
cross-exam ne M. Schroeder, which | would have been happy to
listen to, and you coul d have said, M. Schroeder, in your
decl aration you state, | believe; M. Schroeder, what is the
basis of your belief, what did you | ook at, what did you
anal ysis, do you have any work papers. But you didn't do that,
and | can't do that, and this is in his sworn declaration.
He's not saying, | believe that nicest color for a shirt is
blue. He's stating this as a fact.

M5. JENNIK: He state -- | think he's stating it as a

belief, and | see a belief different fromstating it as a fact.
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1 THE COURT: So if he --
2 M5. JENNIK:  And as we were discussing --
3 THE COURT: If the declaration -- paragraph 43 starts
4| by saying, the debtors determ ned, the debtors determ ned. It
5/ doesn't say, | believe. It says, the debtors determ ned.
6 M5. JENNI K:  Yes.
7 THE COURT: So if he had deleted the words "I believe
8|/ that" and had sinply said, had we filed in one of the other
9|l jurisdictions -- in other words, does your position turn
10|l literally on the words "I believe that"?
11 M5. JENNIK:  Well, yes, it does, and I'IIl tell you
12| why. Because as we discussed -- because it is necessarily a
13| belief and not a fact. As we discussed yesterday, the costs of
14| proceeding in New York or West Virginia can -- are unknowabl e,
15/ | think was your word.
16 THE COURT: No, but that's the problemthat | have is
17| that all | have is what the parties tell me, and here have the
18| debtor telling ne they determined this, and I would have been
19| very happy to listen to | engthy cross-exam nation of M.
20|| Schroeder on this point; indeed, | was |ooking forward to it,
21| but it didn't happen. And | just -- this is the first I'm
22| hearing that the words "I believe" nmean that this was just his
23 || view about what soneone's favorite song is. | read this as
24 || reflecting analysis that was done. That's what | -- that's the
25/ way | viewthis. It's a declaration.
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M5. JENNIK: Well, as we said yesterday, no one knows

whet her the costs of staying in New York or going to West
Virginia are going to be higher or |lower, and so we --

THE COURT: M. Schroeder's telling nme that he --

M5. JENNIK: He believes that. He believes that.

THE COURT: This is a declaration. This is what
evidence is. In a contested matter, the parties put in
declarations in lieu of direct testinony. |f the opponents
di sagree, they cross-examne. The reason that you do it by a
declaration is because it streanlines the proceedings.
Virtually every court in this district, in nost cases, does it
this way. That's the way we did it here.

No one said to ne they want to depart fromthat nodel
and they want [ive witnesses. | nean, we're repeating
ourselves here, but if you want to nmake that argument to nme in
your post-hearing subm ssion, |I'mhappy to read it, but it's
not the way | was | ooking at declarati ons because now |I' m goi ng
to have to go back to the other declarations, and if | apply
that standard to it, there mght be a lot of other stuff in the
ot her declarations. They're declarations. They' re what people
are testifying to.

M5. JENNIK: Ckay. | don't have anything else, Your
Honor .

THE COURT: (kay.

M5. JENNI K:  Thank you
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1 THE COURT: Al right. Thank you very nmuch, M.
2| Jenni k.
3 MR EARLY: Your Honor, | --
4 THE COURT: \Where are you going? You' re |eaving?
5 MR EARLY: No. [|I'm--
6 THE COURT: You're taking a shortcut?
7 MR. EARLY: | hope not.
8 THE COURT: Al right. Can | ask the parties’
9| indul gence for five mnutes because | do have to go check on ny
10| nother. Al right. [I'Il be right back. Five mnutes. Thank
11| you.
12 (Recess from9:48 p.m until 9:57 p.m)
13 THE COURT: Al right. Thank you for allow ng ne that
14| break.
15 kay. We're al nost done, right? The only one -- all
16| right. CourtCall is back connected, | hope. Apparently, they
17|/ were inadvertently disconnected. At this point, | have no idea
18| who's listening to us, where, but | don't want to know, but who
19| is ever still with us, we're going to try to -- I'd very much
20| like to get everyone out of here by 10: 30.
21 Al right. Go ahead.
22 MR EARLY: Thank you, Your Honor. Blaine Early for
23| the four surety novenents -- novants. Excuse ne.
24 Just to address sone issues raised really by both the
25| debtors and Bank of Anerican, with regard to no bond forfeiture
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1| yet, | think the phrase they use is there had been no call on
2|/ the bonds.

3 THE COURT: R ght.
4 MR EARLY: The appropriate regulatory term of
5|/ course, is forfeiture of those bonds. W addressed that issue
6| inour reply nmeno, page 8, footnote 5 in that, in fact, wth
7| the way that this works, if a mning entity has an outstandi ng
8|/ permt revocation and bond forfeiture that prevents any future
9| permits or at least it's ground for denying any permts. So
10| the fact that there have been no bond forfeitures in the past
11| really isn't dispositive of anything. One could say that
12| Patriots never filed bankruptcy before either, but the fact is
13| things happen.
14 In fact, the sureties, | think, wll take great
15| confort in what we've heard over the |last two days about
16| environnental obligations and about continued conpliance with
17| | aw.
18 In ternms of the ambunts of bond exposure and
19| collateral presented by Bank of America -- of course, this was
20| a denonstrative exhibit and --
21 THE COURT: Right.
22 MR EARLY: -- isn't evidence -- didn't object to
23| that, but | think that there are sone possibilities of
24| msinterpretation or m sapplication about this that I want to
25|| cl ear up.
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THE COURT: (kay.

MR. EARLY: W don't quibble with the total amounts of
t he bonds issued by the surety, total of a little over --
al nost seventy mllion dollars.

THE COURT: R ght.

MR. EARLY: But it's the application of the collatera
that may be msinterpreted. The anounts of -- or the sizes of
the letters of credit that are held by the three sureties are
found in the Schroeder first-day declaration, schedule 5,
begi nni ng on page 11, and on page 12, the second page of that
schedul e, there are the three letters of credit indicated for
Indermity National 5,778,000, Argonaut 11,775,000, and U. S
Surety 14,871,864. Now, those are not split out on a state-by-
state basis, and this denonstrative exhibit nets out other non-
West Virginia and focuses just on the West Virginia exposure.
That may give a -- well, it does give a msapplication of the
col | ateral

| f you take the total of the three letters of credit
and you |l ook at these in the aggregate, if there are 69, 725, 000
and change in total bond penal anbunts, the total of the three
letters of credit held by the three sureties, one surety has no
letter of credit, the total letters of credit total 32,424, 864
for a net difference of 37,300,314. So the assunption that
there's only a twenty-five mllion dollar delta, a twenty-five

mllion dollar difference between the total bond exposure and
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the total letters of credit is -- or could be m sunder st ood.

THE COURT: (kay.

MR EARLY: And we can put that in our post-hearing
subm ssions, if you'd Iike.

THE COURT: kay. Geat.

MR. EARLY: The -- but even that nmay be inappropriate
because the anount of the claim the size of the claim-- |
don't think these issues about venue consideration are
determ ned on a dollar per vote. The issues we raised are
significant, whatever the size of the claimis. Certainly, the
sureties have uncol |l ateral i zed exposure across the debtors'
operati ons.

O hers rai sed concerned about why the regulators are
not here. The Court has heard fromthe two states that are
responsi bl e for inplenenting the SMCRA. Kentucky Depart nment
for Natural Resources filed papers. M. Wod, M chael Wod,
was on the phone today, the West Virginia AG representing the
State of West Virginia, filed a joinder in the notion to change
venue. So the states have been heard from The fact that the
federal regulators are not playing a part, again, is related to
the very things we tal ked about today about the state
i mpl ement ati on of SMCRA. That's done at the state |level by the
West Virginia DEP by the Kentucky DNR  This is not a RCRA
case, the Resource Conservation and Recovery Act, that may be

appl i cabl e in an underground storage tank case, so you woul dn't
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see the EPA invol ved necessarily.

THE COURT: (kay.

MR. EARLY: You wouldn't see the Departnment of Justice
representing EPA

THE COURT: Ckay.

MR. EARLY: And then finally, we'll address this again
I n our post-hearing briefs, but there was a |ot of tal k about
the inportance of the sales contracts. The sales contracts, of
course, cone only fromthe sale of coal produced.

One of the things that we've relied on -- and again,
we'll submt this in our post-hearing subm ssions, but the
Schroeder first-day declaration, schedule 6, begins on page 67,
begins a whole list of owned and | eased properties. And on
page 67, schedule 6 of the Schroeder declaration, is a
conpany- by- conpany, state-by-state, listing of the coal
reserves that are owned and | eased, colums showi ng the tons
recogni zed as recoverable and tons that are shown as | eased,
significant anounts of the coal |eased in West Virginia, and
again, we'll extract that information. It is of record; it's
just a matter of putting the nunbers together in our
post - hearing brief.

THE COURT: Ckay.

MR EARLY: And that's all | have, Your Honor.

THE COURT: Al right. Thank you very nuch.

| think we are at Ms. Schwartz, and then | think we're
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done.
M5. SCHWARTZ: (kay. Your Honor, | asked for thirty
mnutes. |I'mtimng it because | respect the Court's tine, and
| don't think I'Il use all of that tine.
THE COURT: | hope you can do it in fifteen.
M5. SCHWARTZ: | will nake every effort, Your Honor

THE COURT: (kay.

M5. SCHWARTZ: | tried to overestimate on that.

THE COURT: Ckay.

M5. SCHWARTZ: (kay. First, Your Honor, | would like
to say that | would be remss if | didn't comment on the
enor nous anount of gratitude and honor that | feel appearing in
this court throughout this proceeding, for the excellent
| awyering that has taken place here, the seriousness that al
parties have devoted to the issues and certainly the anount of
tinme that the Court, and particularly noting the hour now that
the Court has extended itself is really --

THE COURT: That's our job.

M5. SCHWARTZ: That's right.

THE COURT: Everyone's doing their job.

MS. SCHWARTZ: Your Honor, as | stated at the outset,
the United States Trustee's notion is not conplicated, and it
is narrowy circunscribed. Sinply stated, we have asked the
Court to exercise its discretion in the interest of justice to

transfer these cases to another district where venue is proper.
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We've made it pretty clear, Your Honor, that we didn't dispute

that the debtors net the requirenents of 1408. CQur argunent is
not about achieving venue, in that sense satisfying the
statute, but rather whether venue can be sustained in this
district. And as we said at the outset, Your Honor, we are
asking this Court to right a wong and to correct what we
perceive as an injustice. Wat happened here is undi sputed.

On the eve of bankruptcy, the debtors created the two entities,
PCX and Patriot Beaver, to satisfy venue and for no other
purpose. That's a stipulated fact.

One of the things that | |earned, Your Honor, as a
very young | awer fromthe bankruptcy judge that | clerked for,
and | really didn't understand the inport of what she had said
to me at the tine was, you can't change the facts. And | think
that's the truth.

| think that Your Honor has spent a great deal of tine
listening to all the parties here. | think that the debtors
somewhat m scharacterized the United States Trustee's argunent
that we only based our argunent on one fact, and that is the
one admtted fact that they created these entities for no other
purpose. In ny opening remarks, Your Honor, | stated a host of
facts that were relevant to our consideration including, anong
ot hers, no enpl oyees of these conpani es, no operations, no
of fices, no business purpose, and no stated reorgani zation

purpose. There's a lot of facts. Those facts are in the
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1/| record, and we V\/iPIAI\leli?-g%%QR?EROPU?RQJQ%NS:S?(?A'S -- in our 128

2 || post-subm ssion brief.

3 In light of that -- and we will show you, Your Honor,

4| that we've net our burden of proof for our narrow i ssue of what

5| we're arguing before the Court. W didn't make the argunent

6|/ that convenience of -- the convenience of the parties was the

7| discretionary nechani sm by which we were asking this Court to

8| transfer these cases. Your Honor has two separate bases. The

9|l interest of justice is a broad and flexible standard. And when

10|/ Your Honor nmade -- | want to just --

11 THE COURT: So let ne just stop you and go back to

12| paragraph 43 of the first-day declaration that the parties have

13| focused on so nuch.

14 M5. SCHWARTZ: R ght.

15 THE COURT: And | think that a nunber of the parties

16| raised this in their remarks, and that is that it is stated in

17| paragraph 43 that the debtors determ ned that this was the

18| optimal venue and that filing in a different venue woul d have

19| inpaired the efficient admnistration of the case, et cetera.

20| And | think everybody agreed that that reflects or supports the

21| notion that there was no bad faith, and the U S. Trustee hasn't

22 || claimed that there was bad faith in the filing or in the venue

23 || choice.

24 So the question is, under what circunstances -- or how

25| compel ling a show ng woul d have to be nmade in order for the
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United States Trustee to believe that justice neans allow ng a

case to proceed in a venue such as this where the entities on
whom venue rests didn't have a whole | ot of up-and-running
operations. I'mstill going back to where | started twelve
hours ago, which is to try to figure out what the contours are
of the rule of law, the precedent, the take-away that the U S
Trustee is asking nme to adopt here because justice is -- it's a
living, breathing concept, right?

M5. SCHWARTZ: No di spute, Your Honor.

THE COURT: And I'mhaving a hard tine with alittle

bit of something that just about everybody said, but with

respect to the U S. Trustee's position, |'mhaving a hard tine
wth the notion that if | am-- if the Court is convinced that
the best result either -- take two hypotheticals by -- it's a

close call but the better result for the creditors is in venue
X, or by a country mle, the better result is in venue X. At
what point does that prevail in terns of justice versus
techni cal conpliance, stretching the | anguage, pushing the
envel ope, however you want to formulate it.

| f no party had made this notion, not the union, not
the sureties, not the pension trust, if no party had made this
notion, would you be standing there?

MS. SCHWARTZ: You nean no other party than --

THE COURT: No other party, yes.

M5. SCHWARTZ: R ght.
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THE COURT: No ot her econom c stakeholder. The U. S.

Trustee is a party, but they're not an econom c stakehol der.

MS. SCHWARTZ: Right.

THE COURT: | need to know the answer to that
questi on.

M5. SCHWARTZ: |'mgoing to answer that question, and
I"mgoing to answer it -- the answer is yes, the United States
Trustee would still be standing here. That's the first part of
your question. Your Honor, what -- well, |I'm--

THE COURT: So we're beyond Houghton Mfflin --

MS. SCHWARTZ: Yeah.

THE COURT: -- where a hundred percent of the
creditors agreed they wanted to be here, but the United States
Trustee, discharging her duties, |ooked at the facts and
determ ned there was no conpliance, there was no venue, right?
And in that case, your office's position was, we got to do what
we got to do. And yet you're telling me in ny hypothetical, if
no econom ¢ stakehol der raised the issue, you would, under
1412, cone and tell ne that you have a better idea about
justice than what the econom c stakehol ders have. |'mhaving a
hard time with that.

M5. SCHWARTZ: Your Honor, |'mnot saying that we have
a better idea about what the econom c stakehol der -- we have a
different m ssion, Your Honor. The mssion of the United

States Trustee is to preserve the integrity of the process and
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to see that the laws are upheld. Now, in that --

THE COURT: That's ny m ssion, too.

MS. SCHWARTZ: Ckay. But --

THE COURT: That's nmy mssion, too. | took an oath
when | took --

M5. SCHWARTZ: R ght.

THE COURT: =-- this job to up -- to defend the | aws
and the Constitution of the United States. So that's ny job,
t 00.

M5. SCHWARTZ: And | respect that, Your Honor.

THE COURT: So don't | have to also ook at what's
best for all the people sitting in the roon?

MS. SCHWARTZ: Well, Your Honor, | think that -- of
course you do, but what you've got on the ground here, Your
Honor, what you've got are debtors that created facts to neet
the statute. That's what you have to decide, Judge. You have
to decide --

THE COURT: | have debtors --

M5. SCHWARTZ: -- whether or not that that's
appropri at e.

THE COURT: | have debtors that created facts to --

M5. SCHWARTZ: Satisfy the statute.

THE COURT: -- satisfy the statute.

M5. SCHWARTZ: That's right.

THE COURT: Yes, they've stipulated to that.

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document
Pg 432 of 460

PATRIOT COAL CORPORATION, et al. 432
1 M5. SCHWARTZ: That's right.
2 THE COURT: And they've said that the reason that they
3| did that was because they determned that their stakeholders to
4| whomthey owe a fiduciary duty would fair better here, that a
5/| proceeding here would be better for them So I'mreally
6| struggling to balance what the parties have agreed is not bad
7| faith, an exercise of fiduciary duty, with literal conpliance
8|l with the statute, but sonething that's just not sitting right
9/ with sone fol ks but not everybody. And you're telling ne that
10| if it sat right with everybody, you would still take an issue
11| withit.
12 MS. SCHWARTZ: Well, because, Your Honor, it's not
13| right. The upshot here is it's not right. Wat happened here
14| was there were no contacts with the forum Let's talk about
15|| what M. Huebner says were the contacts.
16 THE COURT: Ckay.
17 MS. SCHWARTZ: The contacts --
18 THE COURT: Cal m down. Cal m down.
19 MS. SCHWARTZ: But the contacts, Your Honor, are
20|| choice-of-law provisions in contracts. That's not what
21| Congress envisioned as a contact to the forumstate. That's
22| not the nexus. That's what he told you. He said, Your Honor,
23| a lot of our contracts are governed by New York | aw, our naster
24 || equi pnent | ease is governed by New York |aw, our 1.25 billion
25| dollar loan is governed by New York |aw, we negotiated in New
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York for the DIP

That's not -- first of all, venue is assessed on the
date of -- that the case is filed. So that's an inportant
factor as well. But what you have before you, Your Honor,
sinply put, is you have -- if Your Honor permtted every debtor
to file an affidavit and say, Your Honor, we prepared an
analysis -- let's say it was a detailed one that you say that
you woul d have been interested in hearing about, it's our view
that it doesn't matter how detailed an analysis is, they can't
then create facts on the eve of bankruptcy to get into the
venue. That is an abuse of the statute

THE COURT: But you see, this is where the factua
record perhaps comes up short because it woul d depend on how
big the delta was if the difference was -- and in sone cases, a
mllion dollars can be a snmall nunber, whether it would be a
mllion dollar swing one way or the other or a ten mllion
dollar swing, that can be real noney in sone cases, but for
better or worse, not real noney in cases that are billions and
billions of dollars. So that's one factor.

And the other factor could be any show ng, any show ng
that the venue choice was driven by an affirmative sel ection of
substantive | aw that would benefit one constituency at the
expense of another constituency or perhaps nost inportantly
woul d benefit, to use the term nology that sone folks like to

use, entrenched managenent or insiders or sone other party
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who's trying to get -- ensure sonme special treatnment for

thenselves. And | don't have any of that in the record.

| don't know what the future holds. | don't know if
soneone's going to come into court with a nmanagenent retention
or a managenent incentive program | don't know anythi ng about
that. | haven't heard anything about that, but | don't have
anything in the record that says on these six big issues, 1113,
1114, environnental obligations in bankruptcy, standards for
assunption and cure, on all those issues that -- | don't have a
spreadsheet, Second Circuit, Third Grcuit, Fourth Grcuit,
Sixth Grcuit. | don't have that. | don't have.

M5. SCHWARTZ: That's right. You don't have that.
You don't have that. But what ny burden is, Your Honor, is to
put facts before the Court to showthe Court that in the
interest of justice the cases should be transferred. It's not
ny burden, | don't believe --

THE COURT: R ght. So you --

M5. SCHWARTZ: -- and maybe the Court disagreed, but
It's not nmy burden to show how expensive the case woul d be here
or there. One of the factors is efficient adm nistration,
right? That's a factor under the interest of justice.

THE COURT: R ght.

MS. SCHWARTZ: There was nothing in the record that
presented to nme any idea that no other court in this country

could efficiently adm nister these cases. You're not talking
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about two venues.
THE COURT: Well, but you heard nme push back

repeatedly on people --

M5. SCHWARTZ: | certainly did, Your Honor --
THE COURT: -- on the issue of --
M5. SCHWARTZ: -- but I"'mwth you on that, Your

Honor. They have a host of venues where they could go.

THE COURT: But your point, Ms. Schwartz, is the
anal ysis begins and ends with the fact that the New York
entities were created on the eve of and for the purpose of
effectuating the filing here and that the rest of the facts
don't matter.

M5. SCHWARTZ: No, that's not what | said, Your Honor.
| said the facts that nmatter --

THE COURT: Ckay. Then tell nme the right way to say

M5. SCHWARTZ: Ckay. Well, what matters is they
created two entities on the eve of bankruptcy that have no
busi ness purpose, that have no enpl oyees, that have no
operations, that have very little assets, | gave you that
deci mal point analysis --

THE COURT: Right. GCkay.

M5. SCHWARTZ: -- yesterday, that were created solely
so that they would create facts to fit the statute. Your

Honor, we have a wonderful system of jurisprudence in this
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country, and it is based on precedent.

Now, Judge Drain's decision in Wnn-Dixie is not --

THE COURT: Wait. Hold on.

MS. SCHWARTZ: -- binding on Your Honor.

THE COURT: Hold on. Tine out. But that's what |
just said. You just said it in nore words, but that's what |
just said. | said that your position is that the creation of
the entities, who have no enpl oyees and who have --

MS. SCHWARTZ: Ckay.

THE COURT: -- de mnims assets and whose assets form
a very small fractional proportion of the amount of the assets
that there are in the collective enterprise --

M5. SCHWARTZ: And have no business purposes --

THE COURT: -- and have no busi ness purpose --

M5. SCHWARTZ: -- and no reorganization purpose.

THE COURT: Exactly. And the analysis stops there,
that | don't -- | should put blinders on -- and that, in and of
itself, they're disqualified, they're not out of the starting
gate, they --

M5. SCHWARTZ: Your Honor, may | just --

THE COURT: -- don't -- | don't get to -- | don't get
to look at, putting that to one side, other interests of the
creditors, that the fact of the creation of the entities is
di spositive, dispositive, in and of itself, of the interests of

justice, that it is -- that that nmeans it would not be in the
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interest of justice to allow the cases to stay here.
M5. SCHWARTZ: In this case, and one of the reasons

I's, Your Honor, is that Judge Drain said, when you read the

437

par agraph on page 170 that says, on the other hand | think that

the interests of justice require transfer of venue where,
again, the facts were created to fit the statute; in that
sense, you are building the shop that you choose to act in as
opposed to going to it. The next |ine says, on that sole

basis, not on any of the other facts of Wnn-Di xie that

everybody wants di stinguished is not the sane here. What Judge

Drain said, on that sole basis of creating facts, of gam ng the

statute, of getting into the venue, that's not in the interest
of justice. And | think, Your Honor, that goes to what Judge
Friendly said. Wen you' ve got to have a bankruptcy and it's
got to go right --

THE COURT: But here --

M5. SCHWARTZ: -- but has to seemright. It goes to
what | said to Your Honor the first day. | said, Your Honor,
|'ve thought a great deal about what is justice, how do you
define justice, how do you advocate justice, et cetera.

| have to say, Judge, | bought a book in the context
of this. [It's called The Sense of Injustice by Ednond Cahn.
read it. | didn't cone up with the theory that you have to
|l ook at it fromthe sense of what is injustice, but | think it

makes sense because whereas justice is sonmetines hard to pin
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down. \When you think about what's an injustice, it's |ike what

Judge Friendly said; it doesn't seemright, it doesn't fee
right.

THE COURT: Well, you're saying --

M5. SCHWARTZ: You're not confortable with it.

THE COURT: | think what you're saying nore it's like
Potter Stewart said about obscenity, right? He can't define
it, but he knows it when he sees it. That's what you're
telling ne.

M5. SCHWARTZ: Yes. And Your Honor, | also want to
say | -- debtors' counsel has said many tinmes how we're
advocating for this per se rule, the per se rule. 1've said it
twenty tines if I've said it one tine, the United States
Trustee is not advocating for a per se rule; we're going on the
facts of this case. W analyzed the facts of this case. W
t hought it was a good idea, Your Honor. W thought it would
stream ine the hearing before Your Honor to do a stipulation
| felt confortable. | examned M. Schroeder at the 341(a)
neeting. | put that transcript in. You ve got facts, the
facts that | just detailed to you. Those facts are in.

To the extent that Your Honor thinks that it's
reasonable or that it's just to consider why or whether or not
an anal ysis was made by the debtor to choose a particul ar
venue, I'mtelling you, in ny view, you' re opening the flood

gates to every single case getting filed in New York by the
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sanme thing we tal ked about several tinmes, opening up an LLC,

putting five dollars in the bank account, paying 175 dollars to
the Secretary of State, and bingo, you put in your 1007
affidavit, you copy the paragraph 33 from M. Schroeder's
declaration, and you're in. That's not right. That's not what
the statute was intended to do.

And the thing here, Judge, is that, yes, it's ny

burden of proof. | think I've nmet nmy burden of production, but
what you haven't heard at all, what you haven't heard at all
was, well, why is St. Louis an inproper place for this to go?

The headquarters are there. Every single one of those
departnments that were identified for Your Honor earlier,
they're in St. Louis. M. Schroeder, he's in St. Louis.
Everybody's there. W're not saying, Judge, that we're
I mposi ng our view on the debtors in terns of where they can
choose venue, but they have |ots of choices, Judge, and there's
not hing here. You've said it yourself, and | agree a hundred
percent, this is a fabulous court in New York. | can see why
parties want to --

THE COURT: | didn't say that.

M5. SCHWARTZ: Well, | saidit. |It's a fabul ous
court, and | can see why parties --

THE COURT: It's a fabul ous courthouse.

M5. SCHWARTZ: It's all good. | can see why parties

want to be here. | can totally see it. But we have | aws, we
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have laws. And the intent and spirit of a venue lawis that it

deal s with geographic | ocation

THE COURT: And yet it says "domicile". And yet it
says "domcile."

MS. SCHWARTZ: Well, yes, and Your Honor, as you know,
sone - -

THE COURT: And it says -- it has said or its
predecessor has said "domcile” in some formor another since
t he nineteenth century.

MS. SCHWARTZ: That's right.

THE COURT: Right?

M5. SCHWARTZ: But, Your Honor, Congress took care of
it. Congress already gave you the discretion. |If you have a
situation like this, you have the conplete discretion. And
we're inploring Your Honor to exercise the Court's discretion
and transfer these cases. |'ve said they've got ten districts.
They may even have nore. They may even have nore. And Your
Honor, think about things like this: the 113 issues -- the
1113 issues --

THE COURT: How about Puerto Rico? W could all goto

Puerto R co.

M5. SCHWARTZ: Well, | wouldn't go. M colleague down
there would go; | wouldn't get to go. 1'd get to stay up here.
But what |'msaying to Your Honor -- and |I'm not going

to bel abor this point, Your Honor. You have picked up every
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1| single point that | think every party here has advanced. At
2|l the end of the day, Your Honor, | think that Judge Drain was
3| confronted with a simlar situation.
4 | want to nmake one point that was pointed out to ne.
5|/ You know how you' ve tal ked about in a |lot of the forum shopping
6|/ cases, judges talk about this avoidance, |ike parties want to
7|/ get out of where they were because it's problematic, right? It
8|/ seens to nme, and | could be wong, and there's a | ot of people
9| here what can tell ne howwong | am but it seens to ne, based
10|/ on the transcript, that the debtors ultimately changed their
11| mind to go back to Florida because the negative press they were
12| getting was by virtue of the venue notion.
13 THE COURT: Yes, exactly right.
14 M5. SCHWARTZ: So it wasn't -- they weren't running
15| away from negative press; they went back because they didn't
16| want it.
17 THE COURT: No, no, no. In the first instance --
18 M5. SCHWARTZ: That's all right. Sorry. | knew |
19/ wouldn't get it perfect.
20 THE COURT: In the first instance, they filed in New
21| York because they wanted to avoid the hoopla attendant to the
22| filing in Florida. | suppose one could nake the reasonable
23 || conclusion naybe that you may not want to shop at a supermarket
24| that's in Chapter 11, maybe the food's not fresh.
25 M5. SCHWARTZ: R ght.
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1 THE COURT: Li ke people say they -- sonetinmes sone
2| people don't want to fly on an airplane of a debtor that is in
3|| Chapter 11. But nowadays, for better or worse --
4 MS. SCHWARTZ: Mbst of them are.
5 THE COURT: -- Chapter 11's so conmon --
6 M5. SCHWARTZ: R ght.
7 THE COURT: =-- you're going to limt your consumner
8|/ choices by avoiding debtors, but be that as it may. So they
9|/ went to New York, and then the hue and cry was so great that
10| the debtors thensel ves said, this was a bad idea, Judge Drain,
11| we want to go back honme. And he -- under that set of unique
12| and frankly bizarre circunstances and because of the creation
13| of the entities, he agreed over the objection of the unsecured
14| creditors' commttee and, frankly, over the objection or the
15| nonj oi nder of your office.
16 MS. SCHWARTZ: Ri ght.
17 THE COURT: As far as | can tell fromreading that
18| transcript, and you're not estopped, you can take whatever
19| position you want --
20 M5. SCHWARTZ: R ght.
21 THE COURT: -- in whatever case -- your office said
22| 600 mllion dollars of debt has spoken and that the Court ought
23| to listen to them So that's the quandary that | have here
24 || because | have a | ot of debt speaking very |oudly and
25|| repeatedly saying that notw t hstandi ng the reservations about
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the way the venue was achieved, they want to stay here. And in

anot her case, another big, big case involving 45,000 enpl oyees
that were down in the southeast, your office said dollars
count, nunbers count, unsecured creditors count.

MS. SCHWARTZ: Your Honor, | said --

THE COURT: It's hard -- I"mhaving a very hard tine
with that.

M5. SCHWARTZ: Well, Your Honor, the only thing | can
say with respect to that is that is in the our position today.

THE COURT: Ckay.

M5. SCHWARTZ: And if you see it as a change in
position, then that's what it is because the upshot is that if
we were prevented fromreeval uati ng our position and eval uati ng
the context of cases, then we woul d be stagnant. W have to be
progressive; we have to be able to evaluate what's going on on
t he bankruptcy systemat large. Your Honor knows our m Ssion
is to uphold and to pronote the integrity of the process,
integrity of the system It may sound sonewhat hokey, if you
wll, but it's true; that's what we do.

THE COURT: And I'mall for that, but it gives ne
pause when | have a concern or there's a possibility that it
will -- that I'msacrificing, in the name of the integrity of
t he process, dollars that can go into sonmebody's pocket, not
the folks, frankly, sitting at the tables here, but --

M5. SCHWARTZ: Well, let me say --

eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net




12-12900-scc Doc 568 Filed 09/14/12 Entered 09/14/12 17:26:09 Main Document
Pg 444 of 460

PATRIOT COAL CORPORATION, et al. 444
1 THE COURT: -- the dollars that the enpl oyees and
2|| those who cannot -- who are not here speaking for thensel ves.
3| These are the ones that | am nost charged with | ooking out for,
4|/ that |, that this Court --
5 M5. SCHWARTZ: Right.
6 THE COURT: ~-- is nost charged with | ooking out for.
7| So that's the quandary; that's the quandary that | have is to
8|/ spend their dollars in the nanme of justice.
9 MS. SCHWARTZ: Right.
10 THE COURT: And that's the problemthat we have here.
11 M5. SCHWARTZ: Well, also, one thing -- and | just
12| want to nake sure that | say this again, and that is if Your
13| Honor were to permt big corporate enterprises to be able to
14| satisfy 1408 by the sinple setting up an affiliate, not fund --
15| funding it with little teeny assets, no enpl oyees, et cetera,
16| then that would render the venue statute meaningl ess; we
17| wouldn't need it.
18 Anyway, Your Honor, | went to twenty-one m nutes
19/ and -- | want to say one thing. Wth respect to the "I believe
20|| statenent" --
21 THE COURT: Yes.
22 M5. SCHWARTZ: -- | believe that's a fact. The "I
23 || believes" that were -- when M. Schroeder uses the term nol ogy
24| "I believe," | believe it's a way he speaks.
25 THE COURT: You take it -- you take that as testinony?
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MS. SCHWARTZ: Yes, | do, Your Honor.

THE COURT: You do take that as testinony. Ckay.

And just let me corment on the last thing that you
said, which was -- you said that if -- to interpret the venue
rules the way the debtors are asking the Court to in this case
woul d permt big enterprises, and I'mdeciding -- this Court is
deciding this case and, with all due respect to ny dear
col | eague, Judge Drain, courts are often torn between rendering
decisions on the record to expedite the proceedings for the
sake of the parties, not because we don't want to do the work.
In this case, there's going to be a witten decision, and it's
going to be -- | assune that it will be cited by sonebody for
some proposition or --

M5. SCHWARTZ: R ght.

THE COURT: -- or maybe nobody for no proposition.

But in any event, |'mjust deciding this case, and |I'm not
deci di ng what Congress shoul d do, what people should think
about this district, what big enterprises should be permtted
to do or what they mght be permtted to do. W're just going

to decide if the Patriot coal case is going to stay here or

not .

M5. SCHWARTZ: Right. | understand that.

THE COURT: That's the questi on.

M5. SCHWARTZ: And Your Honor, | think -- just before
| close, | think you wanted ne to comment on that issue that
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was -- that arose with the West Virginia --

THE COURT: Yes, pl ease.

MS. SCHWARTZ: Yeah. | hope | got it right because |
was trying to wite ny closing at the same tinme as that was
going on, but I think what Your Honor was getting at and has,

t hroughout the proceedi ngs, questioned the parties about, nade
statenents about, et cetera, was about the Court's ability to
di scharge fairness here and that whether this Court was

di schargi ng fairness or whether or not a court in another
district, including West Virginia or perhaps St. Louis,

Chi cago, Indiana, Kentucky, all the other places it can go,

every court has the sane -- takes the sane oath. Every court
Is going to be presenting with the same -- presented with the
sane facts. Every judge has the sane exact job. | feel that

we have to have faith in that and --

THE COURT: So then the statement that the sureties
made, | believe, perhaps the union, about -- that a court in
West Virginia is nore famliar with, has a greater
under standi ng of and that will be nore consistent with certain
of the parties feelings about the justice of the system do you
concur that such a view --

MS. SCHWARTZ: Well, Your Honor --

THE COURT: -- is consistent with justice?

M5. SCHWARTZ: Your Honor, | amnot a judge, so | am

not very famliar with the actual oath and the cannons of the
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|| judiciary, but we are a federal systemof I - o

2 THE COURT: R ght.

3 M5. SCHWARTZ: -- and the federal -- these laws --

4| every bankruptcy court has to deal with state | aws of other

5| states, et cetera. | can't speak for another party.

6 THE COURT: (Ckay. That's fair.

7 M5. SCHWARTZ: | can't speak for another party. Al |

8|/ can say is that, on a personal level, | have faith in our

9| judiciary whether |I'mhere or whether |I'm sonewhere el se.

10 Look, we've all been practicing law for a long tine.

11| Some courts discharge justice a little differently than others.

12| It happens that way. There's a different style. Sone judges

13| would not stay until 10:30 at night to make sure that these

14| issues could get -- sone would. It's going to -- there are

15| some differences, but at the end of the day, the courts are

16|/ charged with the same obligation, to discharge justice fairly.

17 W' re saying to you, Your Honor, in the interest of

18| justice, on the facts of this case, we think that Your Honor --

19| and we're inploring Your Honor to use the Court's discretion to

20|| transfer the case to one of the many venues that are proper.

21 THE COURT: Al right. Thank you.

22 MR. MAYER  Your Honor, this is a housekeeping matter

23 || pronpted by a comment you made fromthe bench.

24 THE COURT: (kay.

25 MR. MAYER  Your Honor, | think that you shoul d take
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the joinders based on whatever weight you wish to give them

would -- | actually would have to object to the subm ssion of
an affidavit based on doubl e hearsay on people who were not in
the court in terns of the way the process was conducted. |
don't think you need to verify the bona fides of each joinder
to take themcollectively into account, but | think the
affidavit you' ve suggested is a m stake.

THE COURT: Al right. | disagree with you, M.
Mayer. We're going to stick to my plan. Al right?

Okay. Let nme tal k about the post-hearing subm ssions,
and let me get you fol ks out of here.

So how long do you think it will take to produce a
transcript for these two days? Today -- what day is today?
Today i s Wednesday.

MR HUEBNER:  Your Honor, | would think that we woul d
have the transcript by Friday.

THE COURT: By Friday, by the end of the day.

MR. HUEBNER: Al t hough given the hour, it mght --

THE COURT: R ght. And it's very --

MR. HUEBNER: -- and | believe Monday and Tuesday --

THE COURT: It's very long, it's very |ong.

MR. HUEBNER: And | believe Monday and Tuesday are
hol i days.

THE COURT: Mbonday and Tuesday are hol i days.

MR HUEBNER So --
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THE COURT: | nean, | think, for all intents and

purposes, in terns of fairness to all the parties, there are
many parties for whom Monday and Tuesday is not a workday. So
| think in fairness, the earliest that fol ks are going to have
a meani ngful opportunity to get the transcript in their hands
I's Wednesday norning. It's just the way it is. Al right? So
we're going to start counting from Wdnesday norning, which is
not to say that once you have a chance to get sone sleep that
there isn't work that can be done Thursday and Friday and over
t he weekend in anticipation of getting the transcript because
we have a record, you all took notes, et cetera. So based on
that -- and | want to set a page limt, not on the findings but
on the post-trial brief because | don't want thirty pages from
each of you

MR HUEBNER. W strongly support that, Your Honor.

THE COURT: (kay. So on the findings -- and this is
the way | like findings to be done. | don't want an advocacy
piece on the findings. Fact record cite, fact record cite.
kay? |If you want an exanple of how !l like it done, you can
call chanmbers, and we'll point you to exanples on the docket in
ot her cases. Very factual, not an advocate's piece. Gve ne
all your advocacy in your subm ssion, no nore than twenty pages
each. Does that make your choke, the twenty-page limt? It's
a push.

MR. HUEBNER  Your Honor, personally, we'd be fine
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with ess. W think plenty of ink has been spilled, but this

I's obviously the Court's pleasure.

THE COURT: | think twenty pages is not too |ong for
me to read themall, and it's not too short for you to -- |
don't want you to be spending extra time trying to make it
pithy.

Al right. Questions. Coments. Needs. Concerns.

MS. SCHWARTZ: Your Honor, the facts -- excuse ne --
facts and law, twenty pages in total ?

THE COURT: No, no, no, no, no.

MS. SCHWARTZ: Ch, sorry.

THE COURT: You get to wite a brief, that's twenty
pages.

M5. SCHWARTZ: On, okay.

THE COURT: You get to submt separate findings of
fact.

MS. SCHWARTZ: Ckay.

THE COURT: That I'mnot going to put alimt on. I
just going to state that they need to be non-advocate's piece;
they need to be straight down the m ddle.

Al right. So let's talk about timng. And ny
contenplation is that these are simultaneous subm ssions. No
one's going to respond to what anybody el se has to say. Last
l'icks, we're done.

MR. HUEBNER  Your Honor, | guess the first question
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Is, | assune this goes without saying, but I want to ask so the
record is clear. 1Is it correct that the factual record of

t hese proceedings is now cl osed?

THE COURT: Factual record of these proceedings is
cl osed --

MR. HUEBNER: So of this --

THE COURT: ~-- of these -- of the pending notions is
closed with the follow ng exception: we have the affidavit,
right. So that's going to cone in. And frankly, | have to
wait and see what it says in order to hear whether anybody has
an issue with it. But one of the things you need to do in the
affidavit is parse through the joinders because the Cat part --
creditors today pointed out that they stand alone. So | need
sonmeone to, nore accurately than |'ve done, to parse through
the joinders and tell me which ones are on the formor are
otherwi se related to the debtors' outreach efforts and the
i ke. You understand what |'m sayi ng.

MR HUEBNER: | do, Your Honor.

THE COURT: (kay.

MR. HUEBNER  The second issue, which | think is very
important, is only fundanmentally tied to the joinder issue.
There are potentially fifty parties, and | assume that the
Court does not contenplate fifty separate post-trial briefs.

THE COURT: Thank you for that clarification.

MR HUEBNER. So if | could nake --
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1 THE COURT: We're going to nane them
2 MR. HUEBNER If | could nmake a proposal --
3 THE COURT: Nane them one by one, M. Huebner, the
4| debtors, the creditors' conmttee.
5 MR. HUEBNER:. Wbuld you |ike --
6 THE COURT: (o ahead.
7 MR. HUEBNER | nean, | -- the parties who spoke at
8|| this hearing, and I'll just take a fly at themand try to get
9/ it right, are the debtors, the creditors' committee, the first
10| Iien DIP agent, the second | ean DI P agent, the indentured
11|| trustee, Caterpillar, the ad hoc noteholders. Have | mssed --
12 THE COURT: That's everybody.
13 MR. HUEBNER |I'mgoing to go to the other side and --
14 THE COURT: W're going to the other side.
15 MR HUEBNER. |'maware that there is another side of
16|/ the of the room
17 THE COURT: Yes. Go ahead.
18 MR. HUEBNER  Thanks, guys. | didn't drink Kool -Ai d;
19| | just had dinner.
20 Then, Your Honor, unless | m sunderstand, the primary
21| parties on the other side are the UMM, the United States
22| Trustee, and the sureties. The question then is, obviously M.
23| Goodchild is still here, what are we doing with the pension
24| fund? Are they a separate party?
25 THE COURT: Yes, they're a separate party.
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MR. HUEBNER: Perfect.

And it's just twenty pages per party, period?

THE COURT: Twenty pages for the brief and unlimted
for the findings of fact --

MR. HUEBNER:  Your Honor, on the finding --

THE COURT: =-- so that -- right? | mean, just to be
granul ar about it, right? You' re going to do your findings of
fact, right. And then when you wite your brief, you' re going
to refer to finding nunber 1, finding nunber 6.

MR HUEBNER: Definitely. Your Honor, can | nake one
suggestion --

THE COURT:  Sure.

MR. HUEBNER -- that | think may save a | ot of pain
and bl ood for everybody. | didn't count, but that's about
thirteen parties, and thirteen parties each doing their own
separate proposed findings of fact could result inliterally
hundreds and hundreds of pages. Wat we've seen in prior
cases, in fact, in Lyondell in this very courtroomis that the
court accepted a suggestion, and actually Judge Gerber may have
I nposed this suggestion that the groups get together and have
to hammer out on the one side the novants and their joinders.

THE COURT: If you can do that, |I'd be delighted. |If
you can do that -- I don't know that it would work. | don't
want to inpose that on you, but if you can do that, that would

be great. |If certain parties want to join with respect to a
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pl eadi ng -- okay, yeah. |If certain parties want to join in on

one twenty-pager, that's fine, too.

MR HUEBNER:  Your Honor, can | then nake a nodified
suggestion because | think we don't want a prisoner's dilemma
where, for exanple, all the objectors do get together on one,
but then the novants have four different ones.

THE COURT: | love | awyers.

MR. HUEBNER: What | think m ght nake sense --

THE COURT: Keep goi ng.

MR. HUEBNER: | would like to hunbly nake a suggestion
which | think --

THE COURT:  Yes.

MR. HUEBNER: -- may help all of us in the long run,
having been in simlar fact patterns.

THE COURT: Ckay.

MR HUEBNER: At a mininmum if Your Honor does not
want to sinply inpose that each side just needs to get
t oget her, what you do a | ot when you have proposed stipul ati ons
of fact where you can agree only in part is what we m ght want
to do is suggest, and maybe everybody will| agree, is that each
side has to get as nmuch comonal ity as they can --

THE COURT: Yes, that's what | said about three
m nutes ago before --

MR. HUEBNER -- and then -- right, but the question

Is, is it inposed or is it voluntary.
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THE COURT: No. | think that that's the best way to
proceed. | think you ought to try to agree to as many facts as

you can as a group, and if there are particular findings that

sonebody wants to urge that the others don't want to agree on,

you can do it that way. | don't want to inpose a process that
takes longer. |If the parties on this side of the roomdon't
want to proceed that way, I'mfine with -- I'll read the

separate ones.

|'mgoing to give you a citation to a case, an
adversary, 11-02225, which had vol um nous, vol um nous fi ndi ngs
of fact, probably in that one case nore than you, in the
aggregate, could manage to give to ne. So I'mgoing to | eave
it alittle [oose here. You have the latitude to do it in the
way that best suits each of your purposes. | don't want to
m cromanage to that extent so --

MR HUEBNER: Then, Your Honor, | think the |ast
question therefore, unless other people want to --

THE COURT: |Is the date.

MR. HUEBNER: -- is the timng.

THE COURT: (kay.

MR HUEBNER: | think that the way we see it, Your
Honor, and we very nuch -- nmany of us appreciate the courtesy.
In the real world, many people are partially knocked out until
Wednesday, so that is at |east a good starting tine.

THE COURT: R ght.
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MR. HUEBNER: The question thenis -- there also is

obviously an issue with the next week.

THE COURT: R ght.

MR. HUEBNER: And since we've all agreed and nobody
has argued that the movants -- certainly they didn't nove early
and we didn't nake an increnental argunent --

THE COURT: R ght. W all agreed at the begi nning
that the passage of tine --

MR, HUEBNER  Correct.

THE COURT: -- was not to be used as a factor in
maki ng thi s deci sion.

MR. HUEBNER:  Exactly.

THE COURT: (kay.

MR. HUEBNER: And so what | woul d suggest for the
courtesy of everybody, because we've all work very hard and
have a lot of things to juggle that are yet possibly nore
i mportant, is -- | don't know, M. Mskow tz, how many --

THE COURT: Let ne hear from-- M. Huebner, let ne
hear from sone of the other parties.

Ms. Jennik --

M5. JENNI K Your Honor, my thought is --

THE COURT: -- what's your preferred --

M5. JENNIK:  -- two weeks --

THE COURT: -- tine frame for the subm ssion?

M5. JENNIK: -- two weeks from Wednesday, from when we
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get the transcript.

THE COURT: Well, the problemis that the
meani ngf ul ness of the weeks is a little deceptive because the
17th and the 18th or not working days for many of the fol ks,
and nost of the day on the 25th and the 26th are not working
days for a lot of the folks. So just by happenstance where we
are on the calendar, we have a | ot of business days that are
nonwor ki ng days for folks.

MR HUEBNER. Can | just suggest a date, Your Honor?

THE COURT:  Sure.

MR. HUEBNER: Friday, October 5th, at 1 p.m, New
York, Eastern tine,.

THE COURT: Al right.

MR. HUEBNER:  Anybody have a problemw th that?

UNI DENTI FI ED SPEAKER. What ti ne?

MR HUEBNER 1 p.m

THE COURT: Friday, Cctober 5th, 1 p.m, Eastern.

M5. JENNIK: | would just ask for 4 ppm |It's easier
for ny office to get with that, if we could.

MR. HUEBNER  Yeah, that's good, Your Honor.

THE COURT: Friday --

MR, HUEBNER: 4 p.m Eastern.

THE COURT: -- COctober 5th, 4 p.m, Eastern.

And | just want to say though that even we're all

agreeing that the passage of tinme is not a factor in the
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decision on this case, that one party can use the other, the

case shoul d proceed.

MR. HUEBNER: Thank you, Your Honor.

THE COURT: The case needs to proceed. |If it stays
here, it stays here; if it doesn't stay here, it doesn't stay
here. But the case needs to proceed, and it would not be
consi stent with anyone's best interest to hold on to notions
and hold on to matters and wait to start negotiations. You
need to get going.

MR HUEBNER. W quite agree, Your Honor --

THE COURT: dock is taking.

MR. HUEBNER: -- and we will --

THE COURT: Mbney's being spent.

MR. HUEBNER We will not be stopping --

THE COURT: Pl ease.

MR HUEBNER. -- in any way, shape or form

THE COURT: Al right. Good night, everyone. Thank
you so nmuch. Thank you everybody in West Virginia and in St
Louis for sticking wwth us and for -- especially to the fol ks
at the courthouses there for making this possible. Get hone
safely.

N UNI SON:  Thank you, Your Honor.

(Wher eupon these proceedi ngs were concl uded at 10:48 PM
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